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MADRAS HIGH COURT. 

Seconp Orvin Appeat No. 1261 or 1914, 
January 31, 1916. 
Present: —Mr. Justice Coutts Trotter and 
p Mr, Justice Seshagiri Aiyar. 
GOVINDASAMI NAIDU—Dsrenpanrt NO, 1 
— APPELLANT 
versus 


ETHIRAJAMMAL—PLAINTIFE— 


RESPONDENT. 

Lease—Inuprovements--Lease tnvalid—Compensation 
for improvements—Transfer of Property Act (IV of 
1852), s. 108 (b)—Fraud, averments of—Pleadings 
— Practice. ` 

Per Seshagiri Aiyar, J.-A lessee coming upon a 
property under a lease which is found to be invalid 
is only entitled to have any superstructure erected 
by him removed and not to compensation, by virtue 
of the principle of section 106, Transfer of Property 
Act. [p. 2, col. 1.] 

Per Coutts Trotter, J—No claim for compensation 
can be made, except in the case of frand, namely, if 
the persons really entitled knew that they were 
entitled and the persons in actual possession were 
not, and stood by and allowed them to spend money in 
building on the land. [p. 1, col. 2.] 

An allegation of fraud must be made definitely and 
categorically in the pleadings, and must, in no 
circumstances, be allowed to be made at a subse- 
quent stage of the suit. [p. 1, col. 2.] 


Second appeal against the decree of the 
District Court of Chinglepnt, in Appeal Suit 
No. 64 of 1913, preferred against the decree 
of the Court of the Additional District Munsif 


of Chingleput, in Original Suit No. 59 of 
1912. ` 


Mr. T. V, Muthukrishna Adyar, for the Ap- 
pellant. 


Mr. T, Ethiraja Mudaliar, for the Respond- 
ent. i 


JUDGMENT. 5 


Courrs Trorrer, J.—The first finding of 
the learned District Judge is that the two 


1 


persons who granted the earlier lease to the 
plaintiff were in fact the dharmakartas of 
the temple and the 2nd defendant had no 
right to grant the subsequent lease relied 
on by the defendants, That finding is cons 
clusive. 

It is 


nett argued that the document 


relied on by the plaintiff is nota lease at 


all buta license; and™ the learned Judge 
has found that the lease is terminable at 
the option of the lessor. It is a mistake. 
The lease is terminable only at the option 
of the lessee, the plaintiff, and enures to her 
benefit so long as she is able and willing to 
perform the services for which she was given 
the lease. 

The last-ground taken is that the defend- 
ant, having in good faith spent money in 
building a house on the suit site, ought not 
to be ejected excepton terms of the Ist 
defendant being paid compensation. How 
far the Indian Law has gone on this matter, 
itis not necessary to decide. At any rate, 
it is clear that no such claim for compensa- 
tion can be made except in the case of 
fraud, namely, if the persons really en- 
titled knew that they were entitled and the 
persons in actual possession were not, and 
st6od by and allowed them to spend money’ 
in building on the land. That I say is an 
allegation of fraud. Even if that be not cause 
of action in this country, it is in England. 
No case of this kind is made either in the 
pleadings or set out in the issue and I think 
it is the settled practice of every Court that 
an allegation of fraud must be made definitely 
and categorically and must, in no cireum- 
staltces, be allowed to be made at a subsequent 
stage of the suit. 

The appeal fails and is 
costs. 


dismissed with 


2 5 
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Sesuacirt ÅIYAR, J.— As at present advised, 
Iam inclined to think that where a lessee 
comes upon a property and the lease is found 
to be not valid, the principle of section 108, 
clause (b), of the Transfer of Property Act 
applies to the improvements made by him: 
Therefore, if he seeks any remedy, he is ‘only 
entitled to have the superstructure removed 
by him and not to compensation. Further, 
sufficient foundation has not been laid for the 
contention that the plaintiff is entitled to any 
compensation. 1 agree in the order proposed 
by my learned colleague. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civiu Miscettangous APPBAL No, 33 
or 1915. 

March 1, 1916. 
Present:—Mr. Justice Sadasiva Aiyar aud 
Mr. Justice Moore. 
YADDANAPUDI LAKSHMI NARA- 
SIMHA RAO — COUNTER-PATITIONER— 
APPELLANT 

ETSUS 
REPALLE SHETHARAMASWAMI AND 


OTHERS—PETITIONERS—RESPONDENTS. - 

Civil Procedure Codef Act Vof 1908), s. 144—Restitu- 
tion proceedings—Suit in ejeciment— Decree for plaintif 
—Reversal in appeal—Landlord and tenant—Claim for 
mesne profits by party succeeding in appeal-—Svt-off for 
rent due for period prior to decree and for period of 
landlord’s possession, whether allowable. 

In a proceeding in restitution under section 144, 
Civil Procedure Code, the parties must be placed in 
the position they were previously in, irrespective of 
any other rights accruing to any of the parties during 
the period of litigation, [p. 8, col. 2.] 

Gunga Prosad v. Brojo Nath Das, 12 CO. W. N. 642, 
followed. 


A suitfor ejectment against a tenant was decreed 
and the landlord was put in possession. The decree 
was, however, reversed in appeal. In a claim by the 
tenant, under section 144, Civil Procedure Code, for 
mesne profits for the period during which the land- 
lord was in possession under the reversed decree, 
the latter wanted to set off some arrears of rent due 
to him and also the rent which would have been due 
to him for the period of his possession if the tenants 
had remained in possession: 

Heid, (1) that the tenants’ liability to pay rent 
before the period of the landlord’s possessi®n had 
nothing to do with their right to get restitution; [p. 
8, col. 1) 

(2) that even assuming that the landlord had a 
right to recovor rent for the period in which he was 
in wrongful possession, the moneys due to him under 


that right and which accrued to him during the 
period of litigation could not be taken into account in 
restitution proceedings. [p. 3, col. 2.] 

Bhyrub Chunder Mojoomdar v. Huyo Prosunna Bhatia- 
charjee Chowdhry, 17 W. R. 257, doubted. 


Appeal against the order of the Court of ` 
the Temporary Subordinate Judge, Masuli- 
patam, in Appeal Suit No. 180 of 1914 (trans- 
ferred from the District Court, Kistna, for 
disposal), preferred against that of the 
District Munsif of Gudivada, in Miscellaneous 
Petition No. 4013 of 1913, in Original Suit’ 
No. 381 of 1905. 

Mr. 5. Destkachariar, for the Appellants. 

Mr. V. Ramadoss, for the Respondents. 

JUDGMENT. 

Sapasiva Atyar, J.—This appeal has arisen 
out of an application under section 144 of 
the Civil Procedure Code in restitution. The 
defendants were the petitioners in restitution 
and they are the respondents in this Court. 
The plaintiff is the appellant. He got a 
decree in Original Suit No. 881 cf 1905 of 
the Gudivada District Munsif’s Court for 
ejecting ‘the defendants, who were his 
tenants, the decree awarding him the 
mesne profits from Fasli 1313 till de- 
livery of possession. The decree was 
passed ón the 23rd December 1907. He got 
possession in execution of that decree in 1908. 
But the case went up on second appeal to 
the High Court and the suit was then whclly 
dismissed with costs. The defendants then 
applied under section 144 to be restored to 
possession and they got back possession in 
Fasli 1321. They also applied for recovery 
of mesne profits wrongfully received by the 
plaintiff in Faslis 1318, 1319 and 1320, The 
plaintiff claimed to set off against the mesne 
profits the arrears of rent due to him for F'aslis 
1313 to 1317 as landlord and also the arrears 
of rent which would have been due to him 
for Fasl’s 1318 to 1820 if the defendants 
had remained in possession as tenants and 
if he (the plaintiff) had not dispossess- ` 
ed them in execution of the decree of the 
Court of the District Munsif, which was re- 
versed finally. 


The District Munsif in ordering restitution 
upheld the plaintiff’s contention so far as the 
rents which would havé been payable for 
Faslis 1818 to 1320 are concerned, but disal- 
lowed the contention claiming to set off 
the arrears of rent for Fastis 1313° to 
1317. The defendahts appealed tothe Sub- 


` the landlord, though a 
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ordinate Judge as regards the deduction of 
the rent for FHaslis 1818 to 1320 and the 
plaintiff fled a Memorandum of Objections 
against the disallowance of the deduction of 
the rents for Faslis 1318 to 1217. The 
learned Subordinate Judge allowed the appeal 
and dismissed the Memorandum of Objec- 
tions. And the plaintiff has filed this appeal 
against the decision of the Subordinate Judge, 
contending that he is entitled to the 
deductions of both the above sums. So 
far as the rents for Fuslis 1313 to 1317 are 
concerned, that is a question which has 
absolutely nothing to do with restitution, 
By the decree of the High Court, the plaint- 
iff’s possession in Fasils 1318 to 1820-became 
wrongful and the defendants are entitled 
to be placed, as far as possible, in the 
same position as they would have been: if 
they had been in possession in Faslis 1318 to 
1320. Their liability, if any, to pay rent 
for Faslis 1313 to 1317 has nothing to do 
with their right to get restitution for 
having been put out of possession in Faslis 
1818 to 1820. The contention of the 
appellant’s learned Vakil under this head 
‘must, therefore, be at once rejected. 

As regards the rent claimed for Fuslis 
1318 to 1320, it is difficultto understand how, 
when the plaintiff himself remained in pos- 
session of the lands, the defendants became 
liable to pay any rents to him as landlord. But 
reliance is placed upon the case in Bhyrub 
Chunder Mojoomdar v. Huro Prosunno Bhutia- 
charjee Chowdhry(1). That was a case decided 
so long ago as in January 1872 before the en- 


. actment of the comprehensive Civil Procedure 


Code of 1877. It was not a case of restitution 
at all, There, the tenants brought a suit 
against their landlord for possession of land 
from which they had been wrongfully 
ejected without the intervention of the Court 
and for mesne profits. Ib was held that as 
wrongdoer, would 
have been entitled to rents from the plaintiffs, 
the mesne profits due to the plaintiffs ought 
to be calenlated after deducting the rent 
due to the landlord. Speaking for myself, 
I havegrave doubts as to the correctness of that 
decision. “Mesne profits” is defined in the Civil 
Procedure Code “as those profits which a 
person in wrongful -possession of the suit 


(1) 17 W. R. 257. ` 
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property actually received, etc.” The decision 
in Bhyrub Chunder Moajoomdar v, Huro Prosunno 
Bhattacharjee Uhowdhry (1) proceeds on the 
footing that “mesne profits’ means the 
actual luss which would have been caused to 
the wronged litigant if he had- fulfilled all 
his obligations to the other party. Further, 
in Gunga Prosad y. Brojonath Dus (2) it was 
held that in a matter of restitution, the 
parties must be placed in the position they 
were previously in, irrespertive of any other 
rights accruing to any of the parties during the 
pertod of litigation, and I think that that is the 
correct principle to be applied. Even assuming 
that the landlord had a right to recover rent 
during Faslis 1318 to 1320 when he was 
in wrongful possession (a proposition which, 
as I have said, I am by no means prepared 
to admit), the moneys due to him under 
that. right and which accrued to him during 
the period of litigation cannot be taken in- 
to account in the matter of affording relief 
to the defendants in restitution. 

I would, therefore, dismiss the appeal with 
costs. 


Moors, J.—I agree. 


Appeal dismissed. 
(2) 12 C. W. N. 642. 


mamane tana 


OUDH JUDICIAL COMMISSIONERS 
COURT. 
Seconp Civit Appeat No. 379 or 1913. 
February 11, 1916. 

Present: —Mr, Lindsay, J. ©. 
Musammat RUKMIN KUAR—Devrenpayr-— 
APPELLANT 
CETSUS 
Chaudhri Syed ASHIQ HUSAIN AND OTHERS 
~~ PLAINTIFFS AND OTHERS—DEFEeNDANTS— 


RESPONDENTS, 

Hindu Law—Joint family —Deed executed by adult 
member and ladies belonging to family, validity of — Karia 
—Legal necessity —~ Minor member, when bound by deed 
executed by major member. 

The mortgagee rights belonging toa joint Hindu 
family, consisting of two brothers one of whom was 
major and the other minor, could not, in view of the 
circumstances of the family, but be assigned and were 
assigned forthe best sum then available. All the 
consideration-money was found tohave been expended 
for purposes which were for the benefit of the joint 
family. The deed of assignment was executed by 
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the major brother, who did not therein purport to act 
as family manager on behalf of his minor brother, 
and by two ladies belonging to the family, who 
described themselves to be owners of portions of the 
mortgagee rights which were being transferred: 

Held, chatit must under the circumstances be taken 
that the major brother in executing the deed had been 
acting as karta on behalf of the joint family. [p. 6, 
col. |. 

Held, further, that the assigument, being justified by 
a legal necessity, was binding upon the minor 
brother, although he had been no party to the deed. 
Lp. 6, col. 1 i 


Appeal from the decree of the Additional 
Judge, Lucknow, dated the 26th June 1913, 
upholding the order of the Subordinate 
Judge, Unao, dated the 5th December 1912. 

Babu Basdeo Lal, for the Appellant. 

Pandit Gokaran Nath Misra and Babu Hari 
Kishen Dhaon, for Respondents Nes. 1 to 3. 

Babu Mahesh Prasad, for Sat Narain 
guardian. 


Mr, St. George Jackson, for Respondent No. 
6. 

JUDGMENT.—This case has already been 
before me and the principal facts have 
been set out in an order, dated the 30th of 
July 1915, by which two issues were remitted 
to the lower Appellate Courtfordetermination*. 


*The order referred to was as follows: — 

“This second appeal has arisen outofa suit for 
foreclosure brought by threo plaintiffs, Syed Ashiq 
Husain, Navain and Ishri Singh. Tho main claim 
wasfor Rs. 4,632-3-0 and the mortgage which was 
sought to be foreclosed was one executed on the 27th 
of September 1882 by one Zalim Singh in favour of a 
man named Hanuman. The principal defendant in 
the case was Musammat Rukmin Kuar defendant No. 
1, whois the daughter of the mortgagor, and the 
defence that she set up was to the effect that these 
plaintiffs had no right to bring the suit for foreclosure. 
Musammat Rukmin Kuas case was founded on the 
following allegations. She said that Hanuman in 
whose favour the mortgage had been mado was 
separate in estate from his brothers, and that after 
his death his widow Musammat Parbati who was 
impleaded as defendant No. 2 in the case became 
the owner of the mortgagee rights. It was further 
alleged that Parbati on the Ist July 1889 had sold 
these mortgagee rights to two persons named Koeli 
and Jham Singh. The plaintiffs claimed to be 
assignees of the mortgagee rights of Hanuman under 
= registered document which was executed on the 
26th of July 1910. By that document Musammat 
Parbati the widow of Hanuman, Rup Narain a nephew 
of Hanuman, and Musammat Kaunsilla the widow of 
Mathura, a brother of Hanuman, purported to assign 
the mortgagee rights to these plaintiffs. 4t the time 
of this assignment Mathura’s son Murli was a minor 
and he appears as the fifth defendant in this case; 
and one of the points which arose for decision, and 
really the most important point in the case, was 
whether or not this assigument in favour of the 
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As has been stated in the previous order 
the principal matter for determination “in 





ee ent ttle 
plaintifis was a good assignmeni on the basis of 
which they were entitled to sue the mortgagor's 
representatives for foreclosure The validity of the 
assignment depended upon an allegation which was 
made by the plaintiffs to the effect that Hanuman 
lived in a state of jointness with his brothers. The 
Couris below have found that Hanuman was joint and 
they have also found that the assignment to the 
plaintiffs which was made on the 26th of July 1910 
transferred to them a good title. Ido not think it 
necessary to enter into a discussion of the merits of 
this part of the case at the present stage, for it has 
unfortunately become necessary to me to send the 
case back to the Court below in connection with 
a certain petition which hasbeen put in this Court by 
the fifth defendant Murli, At the time this suit was 
brought Murli, whois one of the nephews ofthe mort- 
gagee Hanuman, was a minor and he was represented 
in the suit by a guardian ad litem inthe person of Sat 
Narain who is the husband of his sister, When 
the title of the plaintiffs as assignees was atiacked 
the defendants Nos. 2, 3 and 4 who had joined in the 
conveyance of the plaintiffs admitted that the deed 
had been executed in favour of the plaintiffs and 
they supported the plaintiffs’ case. A written state- 
ment was also filed on behalf of the minor defendant 
Murli by his guardian ad litem, In paragraph 3 (a) 
of that written statement it was admitted that the deed 
of transfer by which the other members of the joint 
family assigned the mortgagee rights to the plaintiffs 
onthe 26th of July 1910, was a good and valid transfer 
and binding upon him inasmuch as it had been made 
for the benefit of the whole joint family including 
himself. The case has been dealt with throughout 
in both the Courts below on the footing that this 
defendant Murli admitted the binding nature of the 
document which had been executed in the plaintiffs’ 

favour. Murli has now come forward in this Court 
with an allegation that he is a person of full ago 
and he now puts forward the case that the deed of 
transfer executed on the 26th July 1910 in favour 
of these plaintiffs does not bind him. These allega- 
tions are set outin a petition which was presented 
inthis Court on the 18th of May last. In the 5th 
paragraph of this petition Murli states that he was a 
miuor at the time thedeedof the 26th July 1910 was 
executed. He further states in the same paragraph 
that he has now reached the age of majority. In 
the 6th paragraph it is stated that his aunt and 
his mother who purported to sell his rights under the 
deed of 1910 had no authority to doso. In paragraph 
7 he states that there was no family or legal 
necessity for the sale of these mortgagee rights, 
aud in the 8th paragraph of the petition he states 
that his guardian ad litem was entirely wrong in 
admitting on his behalf that this transfer of the 
26th July 1910 was binding upon him, In the con- 
eluding paragraph of the petition he asked the 
Court to remit an issue asking for an inquiry into 
the validity of this deed of transfer, dated 26th July 
1910. The allegations in this petition are supported 
by an affidavit. It has been argued that it is not 
possible for this defendant Murli at this stage 
to get rid of admissions which were made on 
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this appeal is whether or not the plaintiffs, 
who claimed to be assignees, were entitled 
to sue the representatives of the mortgagor 
for foreclosure. The principal defendant 
was the appellant Musammat Rukmin Kuar 
and her case was that there was no good 
assignment in favour ofthe plaintiffs, the 
reason being that one Murli who was one 
of the parties interested in the mortgagee 
rights was a minor at the time the deed 
of assignment was executed in the plaintiffs’ 
favour. In the Court of first instance 
Murli had been impleaded as a minor and 
a gnardian ad litem had been appointed 
for him. In the written statement which 
was filed on behalf of Murli it was 
admitted that the assignment which 





his behalf by his duly appointed guardian ad litem. 
Tt seems to me that thiscontentioncannot beaccepted. 
lft, as is now stated, this defendant Murli is a 
person of full age he is entitled to conduct his own 
case and is not obliged to have his case conducted on 
his behalf by a guardian. Infact the guardian ad 
litem has no locus standi where the ward becomes of full 
age. It has been asserted that this petition is a collu- 
sive proceeding and that it has been put in by Murli 
atthe instance of the first defendant Musammat 
Rukmin; but that is a matter regarding which there 
is no proof before me. On the other hand when 
the case was put up before me the guardian ad litem 
of the defendant Murli was represented by Counsel. 
He traverses the statements which are made in the 
petition and it was stated that Murli was not a 
person of fullage. Up to the present time no order 
for the discharge of the guardian ad itemhas been 
made and it appears to me that before this case can 
be decided, it is necessary to havo farther inquiry 
madeinto the case. In the first place it will be 
necessary to ascertain whether as a matter of 
fact the defendant Murli is nowa person of full 
age. Ifthatshould prove t>bethe case, it will be 
further necessary to examine into the question as to 
whether this transfer executed in favour of the 
plaintiffs on the 26th July 1910 was made in circum- 
stances which are binding upon this defendant. I 
must, therefore, remit issues to the lower Appellate 
Court for findings on these points. The issues will 


be :— 

“(1) Has the defendant No. 5 Murli attained full 
age? 

(If the finding on this issue is in the affirmative 
then a further issue will be decided, namely,—) 


“(2) Whether this deed of transfer executed on . 


the 26th of July 1910 is binding upon Murli? 


Both parties should be allowed to prodace all 
the evidence they desire and the findings of the 
Court below should be submitted to this Court 
within two months from the date of receipt of this 
order gf remand. Ten days to ran from the date of 
the lower Court’s finding will be allowed to the 
parties for fling of objections in this Court,” 
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had been executed in favour of the plarintilfs 
was binding upon Murli, inasmni-) as it 
had been made for the banefit of the 
joint family of which Murli at that time 
was a member. It became necessary for 
the reasons stated in my previous order to 
examine into the allegation made afterwards 
on behalf of Murli, to the effect that he 
was of full age at the time he was implead- 
ed as a defendant in this case. Accord- 
ing to the finding of fact which has been 
arrived at by the learned Judge of the 
Court below Murli was not of full age in 
the month of June 1912, when he was 
brought upon the record. He is certainly 
of full age now and having regard to that 
fact his guardian ad litem has been dis- 
missed from his office and Murli has been 
allowed to act on his own behalf in the 
present appeal, in which he figures as a 
respondent. The other question which was 
sent for disposal to the lower Appellate 
Court was whether the deed of transfer 
which was executed on the 26th of July 
1910 in favour of the plaintiffs was bind- 
ing upon Murli. The finding of the learned 
Judge is that the assignment is binding 
on him. The facts which have been found 
by the lower Court in this connection are 
that in the year 1910 when the deed of 
assignment was executed, the mortgagee 
rights which were transferred to the plaint- 
iffs belonged to a joint family. The two 
members of that family were Rup Narain, 
the elder brother of Murli who was then 
about 18 years of age, and Murli who was 
then about 16. The period of limitation 
for a suit on the mortgage which was held 
by this joint family was about to expire, 
and it was admitted before the learned 
Judge that the joint family at the time, 
this deed of assignment was executed was 
in very poor circumstances. There was no 
money to institute a suiton the mortgage 
and as the Judge says the only course 
which was open to them was to sell the 
claim they had for the best sum they could 
obtain, otherwise their chance of recovering 
anything under the mortgage would have 
been extinguished by the lapse of time. 
The learned Judge was of opinion that the 
consideration-money for the assignment, 
namely, the sum of Rs. 1,500, was in no 
way inadequate considering the state of 
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affairs at that time. With regard to the 
items which go to make up the sum of 
Rs. 1,500, the learned Judge had before 
him evidence which satisfied him that moneys 
had been borrowed in the name of Rup 
Narain and of two ladies belonging to the 
family, namely, Parbati and Kaunsilla, and 
that these sums had been expended on. 
purposes which were for the benefit of the 
joint family. It seems to me, therefore, 
that in view of these findings the appeal 
must fail. It has now been found that at 
the time this deed of assignment was exe- 
cuted the two male members of the joint 
family to which Marli belongs were Murli 
himself and his elder’brother Rup Narain. 
Tt must be taken, therefore, that Rup Narain 
in executing this deed of assignment was 
acting as karta on behalf of the joint family 
and if this is found, the transfer was justified 
by a legal necessity which is binding upon 
Murli although he was no party to the docu- 
ment. ‘A good deal has been said with regard 
to the phraseology of the deed in question. 
It is pointed out that Musammat Parbati 
and Musammat Kaunsilla, both of whom 
were executants of the deed, profess to be 
owners of portions of the mortgagee rights 
which were being transferred. It is also 
pointed ont that Rup Narain did not in 
the deed purport to act as family manager 
on behalf of his minor brother Murli. 
This, however, does not appear to me to be 
a matter of any importance. We have it 
now proved that Rup Narain was the sole 
adult male member of this family at the 
time the assignment was made and it must 
be assumed, therefore, that in the circum- 
stances he was acting on behalf of all the 
other members. Mr. Jackson who appeared 
on behalf of Murli referred to the frame of 
the suit as set out inthe plaint. He pointed 
out that it had not been the plaintiffs’ case 
that Murli and Rup Narain were members 
of the joint family, but the finding now is 
that Rup Narain and Marli were membara 
of the joint family and it does not seem 
to me to matter whether or not the plaintiffs 
asserted to the contrary in their plaing. It 
is not necessary for me in view of what I 
have said to examine into the other question, 
namely, as to whether Murliis bound by the 
admission made on his behalf by his 
guardian ad litem in the written statement 
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which was filed in the Court of first instance, 
a written statement in which it was admitted 
that the deed of assignment executed in the 
plaintiffs’ favour was binding upon Murli. 
I am satisfied that it was binding for the 
reasons above stated and, this being so, the 
appeal fails and is dismissed. with costs 
accordingly. 
Appeal dismissed, 


MADRAS HIGH COURT. 
Letters Parent Aepeat No. 200 or 1915. 
March 7, 1916. 

Present; —Mr, Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
GOVINDASWAMY PILLAI~— Derenpayt 
—PRrTITIONER—APPELLANT 
versus 


RAMASWAMLI AIYAR AND anotHeR— 


PLAINTIFFS — RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 49-—-Un- 
registered lease—Admissibility in evidence to prove 
tenancy or terms —Landlord and tenant—Payment of 
vent—Tenancy from year to year, inference as to— 
Holding over-—Use and occupation, compensation for— 
Liability to pay on holding over—Transferability— 
Transfer of Property Act (IV of 1882), s.6—Assent to 
tenant's continuance, if inferable from passive failure 
to eject—Intention to hold adversely, f necessarily 
follows holding over—~Tenancy by sufferancé, fiction of, 
if obtains in India-— Provincial Small Cause Courts 
Act (1X of 1887), s. 25—Revision—Interference only 
discretionary. 

An unregistered lease for three years is inadinis- 
sible in evidence to prove a tenancy or its terms. 
[p. 7, col. 2.3 

A tenancy from year to year can be inforred from 
the fact of payment of rent by the tenant to the 
landlord and its receipt by the latter, the annual 
rent due under such a tenancy being ascertainable 
from the amount .of ront paid and received. [p. 7, 
col. 2.] 

A tenant holding over is liable to pay compensation 
for use aud occupation of the demised premises. [p. 
8, col. 1.] 

Mere passive failure to take steps to eject a 
tenant whose lease term has expired will not, by 
itself, constitute an assent on the landlord’s part to 
the tenant’s continuing in possession as tenant from 
year to year. [p. 8, col. 2.] ; 


An intention to hold adversely to the landlord 
need nob necessarily follow from a holding over, 
though the ranning of time under Article 139 of 
tho Indian Limitatiow Act against tha landlord 
will not b> inSsrrapted in such a cass, [p. 8, col. 2.) 

Tar fission ofa teaaaey by sufferanc2, which is 
sail > aris3 undar the English Law on a tenant's 
holding over, has no Plasa in ths, Indian Law 
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after the enactment of the Transfor of Property 
Act. [p. 8, col. 2.] 

+ Subbravati Rumiah v, Gundala Remunni, 4 Tod. Cas. 
1080; 33 M, 260; 19 M, L. J, 732% 7 M, L. T. 289, 
referred to. 

A claim for nse and occupation ngainst a person 
who has ceased to be the lessee owing to the expiry 
of the lease tarm and the non-creation of a new 
relationship of lessor and lessee, not being one based 
on an express or implied contract but sounding in 
damages due and payable to the owner by a person 
without any rightful claim thereto, is a mere right 
to sue and is not transferable under the provisions 
of section 6 of the Transfer of Property Act, 188?, 
whatever may be the -English Law as to such 
rights. [p. 8, col, 2.] A 

Metropolitan Railway Co., v. Defries, 2 Q.B. D. 387; 
36 L. T. 494; 25 W. R. 841 and Anker v. Franklin, 
(1880) 43 L. T. R. 317; 44 J. P. 830, referred to. 

Seetamma v. Venkataramanayya, 21 Ind. Cas. 337; 14 
M. L. T. 319; 25 M. L. J 410; (1913) M. W. N. 918; 38 
M. 308, followed, 

The compensation for uso and occupation, which is 


loosely described in the English cases as ‘rent’, fair, 


rent, or ‘occupation rent’, is looked upon by the 
English Courts as based on an implied contract to 
pay a fair rent. But it is not advisable to extend to 
India the whole of the English Law of implied 
contract, many cases of which are already dealt with 
in the Indian Contract Act under the head of 
‘relations resembling those created by coutract’, [p. 
8, col. 1.] 

The interference of the High Court under section 
25 of the Provincial Small Cause Courts Act, IK of 
1887, is a matter of discretion. [p. 9, col. 1.] 


Appeal under clause 15 of the Tetters 
Patent against the judgment of the Hon’ble. 
Mr. Justice Tyabji, reported as 31 Ind. 
‘Cas 604, in Civil Revision Petition No. 476 
of 1914, against the decree of the Court 
of the Subordinate Judge of Kumbakonam, 
in Small Cause Suit No. 1480 of 1913. 

. FACTS of the case appear from the 
judgment and from 31 Ind. Cas. 604. 

Mr. V. C. Seshachartar, for the Appellant. 

Mr. N. S. Rangaswami Atyangar for Mr. 
T, Narasimha Aiyangar, for the Respondents. 


JUDGMENT. 


Sapasiya Aryan, J.—This Lstters Patent 
Appeal is against the jadgment of a learned 
Judge of this Court, who dismissed the civil 
revision petition filed by the defendant 
(petitioner and appellant) against the decree 
of the Subordinate Judge of Kumbakonam 
in Small Vause Suit No. 1480 of 1913. 

The defendant was lessee of a garden 
for five years under afegistered lease-deed, 
Exhibit B. The lease term expired in 1902. 
Tifen he executed an unregistered lease-dead, 
Exhibit A, in Jane 9909. Bat that leasa- 
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deed is inadmissible in evidence for want 
of registration. The rent reserved for the 


whole garden under Exhibit B seems to 
have been Rs. 260 per annum. The plaint. 
iffs originally owned one-fourth share ia 


the garden and they purchased the other 
three-fourths share on 23rd October 1912 
from the then owner thereof. 

The suit was brought for rent due from 
the ist September 1911 till the 14th Novem- 
ber 1912 at Rs. 210 per annum with interest 
and costs and also Rs. 50 damages for the 
alleged injury caused to the land by the 
defendant’s acts. The Subordinate Judge 
gave a decree for Rs, 290 and proportionate 


costs, disallowing the claimfor the Rs. 50 
damages. 
The defendant denied that he was a 


tenant of the lands: but it is found by the 
Subordinate Judge that he did pay rent 
as tenant and that he has been enjoying 
the lands all along. Itisa pity that the 
learned Subordinate Judge did not give a 
definite finding as to whether the defend- 
ant paidrent after the expiry of the term in 


| Exhibit B, and, if so,at what rate he was 


paying rent and whether, as mentioned in 
the plaint, the rent was paid, as mentioned 


in the unregistered-deed Exhibit A, till 
the end of August 1911. There is, how- 
ever, the evidence of the plaintiffs’ 


znd witness that the defendant used to 
pay the rent due to his master in whose 
favour Exhibit A was executed. Though 
Exhibit A is inadmissible to prove the 
tenancy or its terms, the fact of payment 
of rent by the tenant after 1908 and the 
receipt of rent by the landlord will establish 
a tenancy from year to year, the annual 
rent due under such tenancy being ascertain- 
able from the amount of rent paid and 
received. 

If then the Jandlord was receiving Rs. 210 
rent a year from 1908 till 1st September 
1911, as alleged in the plaint and as seems 
to be suggested by the evidence of P. W. 
No. 2 in cross-examination, that fact 
establishes the tenancy from year to year 
at the yearly rent of Rs. 210, and we need 
nota as we should not, resort to Exhibit A 
to find out the terms of the yearly tenanay. 
Taking it, however, that it is not proved 
that the defendant paid rent after the 
expiry of the term in Exhibit B, he was 
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“a tenant holding over. In that view, he 
was liable for compensation for use and 
occupation as regards one-fourth share in 
the property to the plaintiffs and as regards 
the other three-fourths share to the plaintiffs’ 
predecessors-in-title in respect of the other 
three-fourths share between the lst Septem- 
ber }911 and 28rd October 1912; and to 
the plaintiffs alone for the period from 
23rd October 1912 till 14th November 
1912. The plaintiffs claimed that under 
their sale-deed the rent or compensation 
due to their predecessors-in-title between 
the Sth December 1911 and 28rd October 
1912 for the said three-fourths share has 
been transferred to them under Exhibit 
E. Mr. V. ©. Seshachariar contends that 
such a transfer was a transfer of a mere 
right to sue and is, therefore, invalid. 
If, as I hold, there is evidence to prove 
the defendant’s payment of rent at Rs. 210 
a year after 1908, he is a tenant from year to 
year at that rate and the transfer of a claim 
for rent due is not a transfer of a mere right 
to sue but a transfer of an actionable claim. 
If, however, he was not atenant from year 
to year but what is called a “tenant by suffer- 
ance”, then the question arises as to whether 
the right to sue such a person for com- 
pensation for use and occupation is an action- 
able claim or a mere right to sue. The 
compensation for use and occupation is, in 
English cases, loosely called ‘rent’, or ‘fair 
rent’, or ‘occupation rent. [See Metropolitan 
Railway Company v. Defries (1).] The Eng- 

_lish Courts look upon it as based on an im- 
plied contract to pay a fair rent. But it is 
inadvisable to extend to India the whole of 
the English Law of implied contracts. Under 
the Indian Contract Act, many cases of 
implied contracts under English Law are dealt 
with specially under the head of “Relations 
resembling those created by contract.” [See 
Gibson v. Kirk (2) for the report of a case 
which speaks of an implied contract to pay 
rent by a party who is in, whatis ealled, 
permissive occupation.| In Halsbury’s Laws 
of England, Volume 18, prge 487, note (0), the 
action for use and occupation is said to be one 
based on implied contract. Under the Engligh 
Law, a tenant holding over is usually called 

9A (1876-77) 2 Q. B. D. 387; 36 L. T. 494; 25 W. 


(2) 113 E. R. 1357; 1 Œ. & D. 252: 10 Uu. J. Q. B. 
997; 1 Q. B. 850; 6 Jur. $9, 
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a tenant by sufferance. See also Woodfall’s 
Landlord and Tenant (19th Edition), page 631, 
at the top of the page. The English Courts 
seem to make a distinction between claim 
for compensation for use and occupation 
against a person who is in permissive occupa- 
tion and a claim for mesne profits against 
a trespasser. (See also Foa on Landlord 
and Tenant, pages 389 to 394.) As Benson 
and Krishnaswamy Aiyar, JJ., remarked in 
Subbravati Ramtah v.'Gundala Ramanna (38): 
It seems doubtful whether the fiction of 
a tenancy by sufferance should be kept up 
after the Transfer of Property Act, according 
to which a lease is determined by the efflux 
of the time limited thereby | See section 111].” 
Under section 116 of that Act, the tenant 
holding over becomes a tenant from year to 
year, only “ifthe lessor or his legal represen- 
tative accepts rent from the lessee or under- 
lessee, or otherwise assents to his continu- 
ing in possession as lessee.” I take it 
that mere passive failure to take steps to 
eject will not, by itself, constitute an assent 
to the tenant’s continuing in possession 
as tenant from year to year. It may 
be that such a tenant holding over need not 
necessarily be credited with an intention to 
hold land adversely, though, as pointed ont 
in Subbravati Ramiah v. Gundala Ramanna 
(3), the running of time under Article 139 of 
the Limitation Act against the landlord will 
not be interrupted. I think that the claim for 
use and occupation against a person who has 
ceased to be the lessee owing to the lease 
term having expired and owing to no new 
relationship of lessor and lessee having been 
created under section 116, is not a claim 
based on contract, express or implied, and is 
one sounding in damages due to the owner 
by a person in possession without rightful 
claim to remain in such possession. lt is,- 
therefore, a mere right to sue which cannot 
be transferred under the Transfer of Property 
Act, whatever may be the English Law as to 
such rights to compensation coming under 
the head of “profits” which might be trans- 
ferred along with the land. [See Metropolitan 
Railway Company v. Defries (1) and Anker v. 
Franklin (4). | 


(3) 4 Tnd. Cas. 1080; 33 M. 260 at p. 262; 19 Me 
L. J. 732; 7 M. L. T. 289. o 
(4) (1880) 43 L, T. R. 317; 44 J. P. 830. 
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If, then, the defendant was a tenant from 
year to year from Ist September 1911, he 
ought to pay the following amounts to the 
plaintiffs: (a) a rent for one-fourth share 
from Ist September 1911 to 8th December 
1911 at Rs. 210, d. e., about Rs, 56; (b) rent 
from 8th December 1911 to Jdth November 
1912 on the whole garden at the same rate, 
i.e., about Rs, 196; totai Rs. 252. If, how- 
ever, he was not a tenantfrom year to year, 
the plaintiff will be entitled to (a) damages 
for use and occupation as regards one-fourth 
share between lst September 1911 till 23rd 
October 1912 at Rs. 65 a year, 7. e., about 
Rs. 75; (b) damages for use and occupation of 
the whole garden from 23rd October 1912 to 
14th November 1912, 2. e., about Rs. 20; total 

_Rs. 95, because according to my view the 
damages for use and occupation of the three- 
fourths share between 8th December 1911 and 
23rd October 1912 cannot, under the Indian 
Law, be validly transferred. See Seetanuma 
v. Venkataramanayya (5). 

Whether my view that there is sufficient 
evidence that the defendant paid rent after 
1903 till lst September 1911 as alleged in the 
plaint and that, therefore, the defendant be- 
came a tenant from year to year on an annual 
rent of Rs 210 is correct or not, I have held 
that a revision under section 25 of Act IX of 
1887 is a matter of discretion in this Court 
[see Gopala Iyengar v. Venkatakrishna Iyengar 
(6)], and I am clearly of opinion that this is 
not a case in which it isatall desirable to 
exercise the High Court’s powers of revision. 
The defendant, who isa Vakil’s gumashta, 
had no merits whatever in the case set up by 
him, and he advanced (according to the Sub- 
Judge) false defences on the facts. I would, 
therefore, dismiss the Letters Patent Appeal 
with costs. 


Moors, J.—I agree. 
; Appeal dismissed. 


(5) 21 Ind. Cas. 387; 14 M. L. T. 319; 25 M, L. J- 
410; (1913) M, W. N. 918; 38 M. 308. 
(6) 17 Ind. Cas, 748; (1912) M. W. N. 1227. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secon Civit Appeat No. 358 of 1913, 
April 27, 1915. 

Present:—-Me. Lindsay, J. O. 
“BAKHTAWAR SINGH AND ANOTHER— 
PLAINTIFFS—ÅPPELLANTS 
versus 
DHARAM SINGH, DECEASED, AND AFTER 
HIS DEATH HIS WIDOW Musammat MUKTA 
— DEFENpaNT—RESPONDENT. 

Declaratory suit—Irrigation vight--Tank—Cause of 
action. 

The plaintiffs brought a suit for a declaration and 
damages against tho defendant, on the allegation that 
they bad a right to draw wator from a tank and were 
farther entitled to exercise that right before the 
defendant could do the same for his own crops, and 
that they had snstained damages owing to the 
defendant’s not allowing them to exercise that right. 
The defence set up was a denial of the plaintiffs’ 
right to draw any water from the tank, There was 
aiso a denial that the plaintiffs had been obstructed 
or that they had suffered any damage. The lower 
Courts found that the plaintiffs were entitled to draw 
water from the tank in proportion to the extent of 
their cultivation, although without any preference 
over the right of the defendant, and that they had 
failed to prove that they had been obstructed in such 
a way as to cause them any damage, Thoir suit 
being dismissed in toto: 

Held, that in view of the defence set up the lower 
Courts ought to have declared the plaintiffs’ right to 
the extent to which they were found to be entitled, as 
there was a sufficient cause of action for such a do- 
claratory relief. [p. 10, cols. 1 & 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 25th June 1913, 
upholding the order of the Munsif, Bilgram, 
dated the 13th May 19!3.. 

Pandit Gokaran Nath Misra, for the Ap- 
pellants. 

Mr. G. H. Thomas, for the Respondent. 


JUDGMENT.—This appeal arises out of a 
suit for declaration brought by the plaintiffs 
against one Dharam Singh, who is now 
represented in this appeal by Musammat 
Mukta his widow. The claim was with 
respect to irrigation rights in a tank No. 
165 situated in Mauza Dabha in the Hardoi 
District. The claim of the plaintiffs was that 
they were entitled to a right to draw water 
from this tank and further that they were 
entitled to exercise that right before the 
defendant could draw water for irrigation 
of his own crops. There was also a claim 
for damages, the plaintiffs’ case being that the 
defendant had refused to allow them to set 
up their irrigation-lift, the result being that 
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certain crops were damaged. The ambahi >. 
of damage claimed was Rs. 50. The defence 
set up was a denial of the plaintiffs’ right 
to draw any water from the tank in question. 
In paragraph 9 of the written statement it 
war s25 ont that after a perfect partition 
had taken place in the year 1900, the plaintiffs 
had ceased to have any right to draw off 
water from the tank in question which had 
fallen into the defendant's mahal. There 
was also a denial that thé plaintiffs had 
been obstructed or that they had suffered 
any damage. The Court of first instance 
found that in spite of two partitions which 
had taken place, one in the year 1881 and 
the other in the year 1900, the previously 
existing rights of irrigation from this tank 
had not been disturbed and that the plaintiffs 
were entitled to draw water from this tank in 
_ proportion to the extent of their cultivation, 
although without any preference over the 
right of the defendant. As regards damages 
the Munsif was of opinion that the plaintiffs 
had failed to prove that they had been 
- obstructed in such a way as to cause them 
any damages. “He, therefore, dismissed the 
suit im toto and this decree has been upheld 
in appeal by the learned District Judge. 
The point which is taken here in second 
appeal is that at any rate the plaintiffs 
“were entitled to some relief, if not to the 
full relief which they claimed. There can be 
no doubt that the plaintiffs failed to establish 
that they had a right to draw water from 
this tank in preference to the defendant. It is 
argued, however, thatas it has been proved that 
they have at least an equal right with the 
defendant that right should have been” dec- 
lared. The argumenton the other side is 
that in fact there was no cause of action 
for this declaratory suit as the plaintiffs’ right 
to draw water had not been obstructed. I do 
not think this argument is quite correct. [tis 
proved that the defendant received a written 
post card from the plaintiffs asking him to 
admit their right to draw water from the 
tank in question and that the defendant took 
no notice of this communication, and in view 
of the defence which was set out in the writ- 
ten atatement it seems quite clear thatgthe 
defendant was at least interested to deny that 
the pame had any right of irrigation from 
this ta “Ta my opinion, there wasa sufti- 
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“this aa case and in the interests of the partiés 
“and to puta stop to any further litigation, L 
think the Courts below onght to have declared 
the right of the plaintiffs to the extent to 
which they found they were entitled. I 

therefore, allow this appeal and set aside the 
decision of the Courts below. The plaintiffs 
will get a decree to the effect that they ure 
entitled to draw water for the irrigation of 
their crops from tank No.163 in proportion to 
the extent of their share in the village but 
withoutany priority over the right of the de- 
fendant to use water for the same purpose. 
As both parties have been in fault, Tallow no 
costs. z 

Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civic JURISDICTION 
No. 18 or 1915. 

January 19, 1916. 
Present:—Sir Lancelot Sanderson, Krt., 
Chie! Jastice, Justice Sir John Woodroffe, KT., 
and Justice Sir Asutosh Mookerjee, Kr. 
GUNGADHAR BOGLA—Derenpant 
—APPELLANT 

1e7SUS 


HIRA LAL BOGLA—PLAINTIFF 


— RESPONDENT. 

Hindu Law--Mitakshara— Succession—Adopted son, 
rights of, as compared with natural son—Interpretation 
of special teats of Hindu Law, rules for—Stridhan of 
widow, right of an adoptive step-son to inherit. 

Under the Mitakshara Law adoptive and natural 
step-sons of a Hindu widow have equal rights of 
succession to her srtridhan property as sapindas of 
her husband. [p. 14, cols. 1 & 2; p. 15, col. 2; p. 16, 
col. 1; p. 2!, col. 1.) 

The text of Manu which says that “if among the 
wives of the same man one becomes mother of a 
son, by that son all of them become mothers of 
male children”, does not operate to make the son 
of the husband by one wife the issue of the rival 
wife for the purpose of succession to her. [p. 14, col. 
1; p. 15, col. 1; p. 18, col. 1.) 

Obiter dictum.— Under the Hindu Law the rights . 
of an adopted son inthe family of the adopter, 
unless curtailed by express texts, are in every 
respect similar to those of a natural son, [p. 14, col. 
2.) 

Per Mookerjee, J.— The text of Vasistha which 
says that if after an adoption, a legitimate son be 
born, then the adopted son shall obtain a fourth share, 
should not be extended to cases not comprised 
strictly within its letter and spirit. [p. 20, col. 1.] 

_ A special text of Hindu Law forming an exception 
toa general text should be construed strictly and 
or only to cases falling clearly within it. [p, 20, 
col, 1, 
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Appeal from the following judgment 
Hon’ble Mr. Justice Chitty, dated the 15 
December 1914-— 

“This is a sait filed by Hira 
Lal Bogla against his brother Gungadhar 
Bogla for a declaration that the brothers 
are entitled to share equally in the estate 
of Rani Mohori Bibee, widow of their 
father Rajah Sewbux Bogla, for adminis- 
tration of the estate by the Court, and 
for other relies. Mirza Mall and Rajah 
Sewbux Bogla were brothers, members of 
a joint Hindu family, governed by the 
Mitakshara School of Hindu Law. Mirza 
Mall died leaving a widow Dhuni Bibee 
and a son Ballav Das. Bullav Das and 
his wife Bhnugwandai both died shortly 
after Mirza Mall. The plaintiff had been 
adopted by Rajah Sewbux Bogla ard his 
first wife, Soli Bibee. Soli died and Rajah 
Sewbux married Moni Bihee, by whom 
he had a son, the defendant Gungadhar. 
Moni died and Rajah Sewbux married 
Sundar Bibee, by whom he had a daughter 
Fulbai. Sundar died and he married a 
fourth wife, Mohori Bibee. Rajah Sew- 
bux Bogla, his two sons, his wife Mohori 
Bibee, and Dhuni Bibes, widow of Mirza 
Mall, in 1907, submitted their family dis- 
putes to the arbitration of Hardatrai 
Praladka and Ramniranjan Das Murarka- 
who made their award on 15th September 
1907, That award was filed in and 
became a desree of this, Court, inspite of 
the opposition of Mohori Bibee. 


Rajah Sewbux Bogla died leaving a 
Will, by which he left his property to 
Mohori Bibee for her life and after her 
death to the defendant Gungadhar. 


Mohori Bibee died intestate on 5th June 
1910 leaving property of considerable 
value consisting principally of jewellery. 


A box containing such jewellery is, Iam 
told, now in the custody ofthe National 
Bank of India. 


The following issues were raised: — 

1. Were the ornaments claimed in the 
plaint the separate stridhan property of 
Mohori Bibee or did they belong to Rajah 
Sewbux Bogla ? . 


2. Are the ornaments items 1-14 in the 
list to the award the debuttar property of 
Shatanarain Jew ? ° 
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4, Is the plaintiff estopped from claim- 
ing the jewellery in suit as against the 
defendant by reason of the award, dated 
15th September 1907 P 

5. Is the plaintiff an heir of Mohori 
Bibee ? 

6. If so, to what shares in her estate 
would the plaintiff and defendant be 
respectively entitled ? 

7. Whether, if plaintiff is entitled to 
participate iu the inheritance, he is not 
bound to contribute to the expenses of 
the sradh of Mohori Bibee and the pay- 
ment of her debts ? 

It is unnecessary to the 


discuss first 


two issues. They will be investigated in 
the enquiry as to the estate of Mohori 
Bibee. I may, however, mention that it 


was stated at the Bar that there is now 
no question as to which of the ornaments 
were debuttar, Such as were dedicated to 
the idol have already been handed over 
for that purpose. 

The answer to issu2 No. 7 is obvious. In the 
administration of Mohori Bibee’s estate her 
funeral and sradh expenses and debts will 
have to be taken into account. If the defend- 
ant has properly expended money for those 
purposes he will be entitled to be recouped by 
the plaintiff pro rata out of the share, if any, 
allotted to him. 


As to issues Nos. 8 and 4, no question of 
estoppel really arises, and the point was not 
seriously pressed by Counsel for the defendant 
though it was not expressly abandoned. The 
adoption of Hira Lal to Rajah Sewbux Bogla 
and his wife Soli Bibee is admitted. It was 


~ suggested that Hira Lal had been subsequent- 


ly taken in adoption to Mirza Mall and that 
he could not be allowed now to claim as the 
son of Rajah Sewbux Bogla. It is clear from 
the submission to arbitration and from the 
recitals to the award that this was not the 
case. At that time, 1907, Hira Lal was re- 
garded as a son of Rajah Sewbux Bogla and 
the arbitration and award proceeded on that 
footing. The fact of his adoption to Mirza 
Mall is expressly negatived by the recitals 
to the award, and the property was divided 
on a partition between Rajah Sewbux Bogla 
and his two sons. The shares would have 
bean different, had Hira La 
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as Mirza Mall’s son. Hira Lal certainly 
did not take up that position. I find these 
two issues in favour of the plaintiff and 
against the defendant. The substantial ques- 
tion in this suit is that raised by the 5th 
and 6th issues, whether the plaintiff is an 
heir of Mohori Bibee and if so, in what shares 
do he and the defendant divide her es- 
tate. For the defendant it was contended 
(1) that the plaintiff being only the adopted 
son of one wife had no right of inheritance to 
a vival wife’s stridhan as against a son sub- 
sequently born of a third wife and (2).that if 
he is an heir then he takes only {th of what 
the legitimate son takes, in other words, 
1 5th of the step-mother’s estate. 

For the plaintiff it wasconceded that in suc- 
cession to a father or to paternal relatives, by 
the Law of the Mitakshara, the adopted son 
would take a 1/5th share and the subsequently 
bornlegitimate sona 4/5th share of the estate. 
But it was contended that that is a special 
rule affecting that kind of succession, and 
that in the absence of any special rule appli- 
cable to-the present case, the ordinary rule 
would apply and the adopted and legitimate 
sons would take in equal shares. 

A number of texts, commentaries and de- 
cided cases were referred to and the matter 
was fully argued on both sides. I have care- 
fully considered the materials placed before 
me, but do not think that any useful pur- 
pose will be served by an elaborate discus- 
sion. The matter lies in a narrow compass 
and it will be sufficient if L briefly indicate 
the conclusion at which I have arrived. 

The first contention raised on behalf of the 
defendant is unsupported, so far as I can see, 
by any authority, and, moreover,appears to be 
diametrically opposed to those decisions which 
say that as regards inheritance an adopted 
son is in all respects on an equality with the 
legitimate son except where such rights are 
expressly denied to him. [hold, therefore, that 
the plaintiff is entitled with Gungadhar to 
succeed to the estate of Mohori Bibee. 

With regard to their shares in the inheri- 
tance, it is no doubt true that in succession 
to the estate of a father or a father’s relatives 
the adopted son takes a lesser share than 
the legitimate son. But this is in con- 
sequence of express texts to that effect, 
and is one of the exceptions to the 
general rule referred to in the decisions, 
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There is no decision, so far as I am aware, 
which deals with the precise question of in- 
heritance arising here, but there is a series of 
decisions laying down in general ternas the 
equal rights of the adopted and legitimate 
son in all matters of inheritance, except 
where there is an express authority limiting 
those rights. It is not snggested that there 
is any text limiting the right of an adopted 
son to share equally with his legitimate 
brother in the succession to the stridhan of 
their step-mother. I need only refer to the 
eases of Teencowroe v. Dinonath (1) and Kali- A 
komul v. Uma Sunker (2), affirming the 
decision of a Full Bench of this Court Uma . 
Sunker v. Kalikomul (9) end Padma Ocomarit 
Chaudhrant Debia v. Court of Wards (4). 

Against these decisions, and the prin- 
ciple underlying them, the defendant’s 
Counsel has not been able to cite a single 
case. 

I accordingly hold that the plaintiff and 
defendant are entitled to succeed to the es- 
tate of Mchori Bibee in equal shares. 

There will be the usual decree for admi- 
nistration of her estate with the necessary 
directions and enquiries. The defendant 
must pay to the plaintiff the costs of the 
second and third day’s hearing before me, 
which have been occasioned by the con- 
tention raised by the defendant, in which 
he has failed. Further consideration and 
other costs of the suit will be reserved. 
Liberty to apply. 

Mv. B. Chakravarti (with him Messrs. A. 
N. Chaudhuri and B. K. Lahiri), for the 
Appellant. 

Messrs. B. O. Mitter and B. L, Mitter, for 
the Respondent 

JUDGMENT. 


SANDERSON, O. J.—This is a suit by Hira 
Lal Bogla against his brother Gungadhar 
Bogla in which the plaintif asks for a 
declaration that he and the defendant are 
entitled in equal shares to the property 
of Rani Mohori Bibee, a widow who had 
been the fourth - wife of Rajah Sewbux 
Bogla, for administration and partition of 
Mohori Bibee’s estate and other incidental 


(1) 3 W. R. 24. 

(2) 10 C. 232; 10 I. A. 138; 13 C. L. R. 379; 7 Ind. 
Jur. 553; 4 Sar. P. C. J. 458. 

(3) 6 C. 256 (F, B.); 7 C. Is. R. 145, 

(4) 8 C. 302; 8 I. A. 229, 
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reliefs, The case raises the question whether 
the plaintiff, who was the adopted son 
of Rajah Sewbux Bogla and his first wife, is 
entitled to any (and if so what) share of the 
stridhan property of Rajah Sewbux Bogla’s 
fourth wife in competition with the defend- 
ant, who was the son of the Rajah and 
his second wife. 


The details of the family tree are given 
in the judgment of Chitty, J., and I need 
not repeat them; the only point which I 
need emphasize being that the fourth wife, 
whose property is in question, died without 
issue. It appears that a box of jewellery, 
alleged to be valuable, which had been 
deposited in a Bank by Mohori Bibee, 
constituted the main part of her estate. It 
was, however, alleged by the plaintiff, 
though denied by the defendant, that there 
was other property belonging to Mohori 
Bibee besides the jewellery, tiz,, certain 
hundis. 


The first of the issues raised was as 
follows:—Were the ornaments claimed in the 
plaint the separate stridhan property of 
Mohori Bibee, or did they belong to Rajah 
Sewbux Bogla? 


This issue has not yet been decided, 
and the result may be that if on the 
enquiry, which must be held hereafter, it 
turns out that the jewels in question 
were the property of the Rajah and were 
not the separate stridhan of Mohori Bibee, 
the above-mentioned question would not 
_ arise: for the jewels would pass under 
the Rajah’s Will to the defendant, and 
if there were no other property of Mohori 
Bibee besides the jewellery, then the 
discussion which we have had would become 
merely academical. 


It was not until some considerable time 
had been occupied in argument that the 
true position became clear to the Court, 
otherwise, personally, I should have been 
in fayour of postponing the decision of 
this case until the above-mentioned enquiry 
had been held: 

But in view of the fact that considerable 
time had already been spent over the 
case, and that in one event the point will 
be material, we come to the conclusion 
that in the interests of the parties it would 
be best for us to give a decision at once. 
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It is agreed that the family were gov- 
erned by the Mitakshara School of Hindu 
Law, but the learned Counsel for the 
defendant urged that the Mitakshara was 
uncertain or doubtful on the point in 
question and relied upon a passage in 
Manu. On the other hand it was argued 
for the plaintiff that the provisions of the 
Mitakshara were clear and admitted of no 
doubt. The Mitakshara in Chapter II, 
section XI, paragraph 9, provides as follows: 
—"If a woman dies ‘without issue,’: that is, 
leaving no progeny, in other words, having no 
daughter, nor daughter’s daughter, nordaugh- 
ter’s son, nor son, nor son’s son, the woman’s 
property, as above described, shall be taken 
by her kinsmen; namely, her husband and 
the rest, as will be (forthwith) explained.” 
Paragraph 11 contains further provisions as 
to the succession of a woman dying with- 
out issue having regard to the different 
forms of marriage. This marriage, it was 
agreed, must be taken to be governed by 
one of the first named four modes, in 
which event the whole property of a wo- 
man dying without issue as before stated 
belongs in the first place to ber husband: 
on failure of him it goes to his nearest 
kinsmen (sapindas). This is confirmed by 
paragraph 25. 


lt was argued, however, on behalf of the 
defendant that these paragraphs do not 
apply to this case, because it was said 
that Mohori Bibee was not a woman who 
died withont issue, and reliance is placed 
upon the text of Manu, which says that 
“If among the wives of the same man one 
becomes mother of ason,” Manu says “that 
by that son all of them become mothers 
of male children,” and inasmuch as Rajah 
Sewbux’s second wife had a son, viz, the 
defendant, Mohori Bicee his fourth wife 
became a mother of male issue, and, there- 
fore, did not die without issue. In other 
words, the learned Counsel’s first and main 
point was that the defendant succeeded as 
the direct issue of Mohori Bibee, and that 
the plaintiff, being merely an adopted son, 
did not take a share. 

In my judgment this 
Hot to prevail. 

Even if the text in Manu has reference 
to questions of inheritance, as to which 
there seems considerable doubt [ses Anna» 


argument ought 
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purni Nachtar v. Forbes (5) and Bhimacharya 
v. Ramacharyva (6)],in my judgment the 
provisions in the-paragraphs in the Mitak- 
shara, to which I have referred, are not 
uncertain or doubtful and they govern this 
case. An examination of the provisions of 
these sections of the Mitakshara convinces 
me that the paragraphs, which are material 
to this case, wz, 9 and 11, refer to 
the case of a woman dying without issue 
in the ordinary meaning of the words, and 
that the fiction created by the above-men- 
tioned text in Manu does not exclude the 
ease from these provisions. 


Applying, therefore, the rules there laid 
down, the property of Mohori Bibee on her 
death would have belonged to her husband 
if he had been alive; but “on failure of 
him, it goes to his nearest kinsmen sapindas.” 

Both the plaintiff and the defendant 
are sapindas of their father, but it was 
contended on behalf of the defendant that 
he was the nearest sapinda, and was su- 
perior to the plaintiff who was merely an 
adopted son. With this I do not agree: 
With respect to this matter I think that 
the rights of the plaintiff, the adopted 
son, are similar to those of the defendant, the 
natural born son [see Joykishne v. Panchoo 
Baboo (7) and Padma Coomari Chaudhrant 
Debee v. Court of Wards (4] and that they 
both share in the property of Mohori Bibee 
as sapindas of their father. 


The next point taken on behalf of the 
defendant was that even if both the plaintiff 
and defendant came in as sapindas of their 
father, the rule which is applicable in certain 
cases, viz., that the adopted son takes one- 
fifth only, should be applied to thiscase, which 
is one of competition between a real and an 
adopted son. The rule upofi such a point 
as this has been laid down by the Privy 
Council in Padma Coomarz Dabee v. Court of 
Wards (4) as follows: An adopted son 
occupies the same position in the family of 
the adopter as a natural born son, except ina 
few instances which are accurately de‘ined 
both in the Dattaka Chandrika and Dattaks 
Mimansa. 


(5) 261. A. 246ab p. 253,3 C. W. N. 730; 23 M. 1; 
OM. L. J. 209; 1 Bom. U. R. 611; 7 Sar. P. O. J. 591. 

(6) 3 Ind. Cas. 750; 83 B. 452 at pp. 460, 461; 11 
Bom. L. R. 654, 

(7) 4 0..L. R. 588 at p. 555. 
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Now there has been no text produced 
which exactly covers the case in question, 
but the learned Counsel for the defendante 
relied on a passage in Mr. Sastris Hindu 
Law, 4th Edition, page 171, which refers to 
the Dattaka Chandrika. This authority ap- 
parently extends the above-mentioned rule 
to cases of partition between male descend- 
ants in the male line down tothe great- 
grandson where there is competition. between 
an adopted and real descendant, and he 
arrives at that result by way of an analogy 
which might cover all cases in which there 
is such competition. 


Jn my judgment, however, the proper 
course to adopt is to apply the rule laid 
down by this Court in the above-mention- 
ed case, Joykishore v. Panchos Baboo (7), and 
in the above-mentioned Privy Council deci- 
sion, Padma Coomari Dabee v. Oourt of Wards 
(4), viz., that the rights of an adopted son, 
unless curtailed by express texts, are in 
every respect similar to those of a natural 
son, and as there is no express text 
curtailing the rights of an adopted son 
who, like the plaintiff in this case, is 
claiming succession to a share of the 
property of his adopting father’s fourth 
wife, in my judgment, the plaintiff is 
entitled to share equally with the defendant. 

Since this judgment was written my atten- 
tion has been drawn to the decision of the 
Privy Council in Nagindas Bhugwandas v. 
Bachoo Hurkissendas (8), which was given 
on the 26th November 1915 and the 
report of which has only gecently reached 
this eountry. On the points which are 
material to this case, it confirms the 
conclusions I had arrived at. 

As to the argument of estoppel which 
was raised but not strongly urged, there 
is nothing in the submission to arbitration 
or the award which, in my judgment, 
prevents the plaintiff from making the 
claim in this case. 

Finally, the learned Ccunsel for the de- 
fendant asked that the question whether 
Mohori Bibee had any property of her 
own should be tried by a learned Judge 
on the Original Side, and intimated that 


(8) 32 Ind. Cas. 403; (1916) M. W. N. 258; 23 0. L. 
J. 395 (P. C.); 30 M. L. J. 193; 20 G. W, N. 708; 14 A. 
L. J. 185; 3 L. W. 259; 19 M. L. J. 168; 18 Bom. L-R 
172 . 
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he would take this issue at the defendant’s 
risk. 

Iu my judgment it is desirable that this 
issue should be disposed of as soon as 
possible: if decided in one way, it will 
dispose of the whole case dnd this may 
save the parties further expense, and the 
best way of getting a decision on this 
issue will be to refer it for trial to a 
Judge on the Original Side. 

This appeal will be dismissed with costs. 
The costs,of the issue to be tried will 
be in the discretion of the learned Judge 
who tries it, 

Woopvrorre, J.—I am of opinion that the 
text of Manu, according to which the son 
of a man by one of his wives is as a 
sou to all his wives who are thus all 
mothers, dces not operate for the purpose 
of determining the succession so as to 
make the appellant issue of Sreemutty 
Mohori Bibee. In my opinion the ap- 
pellant is not entitled to claim as the 
son of that lady. It is unnecessary then 
to consider whether this text should be 
construed to include also the plaintiff Hira 
Lal, who was an adopted son of Rajah 
Sewbux Bogla through his wife Soli Bibee, 
as well as Gungadhar his natural son 
through his second wife Moni  Bibee. 
But if the text were to be held apyplicable 
to establish the appellant’s contention that 
he by a fiction takes as son of the deceas- 
ed, which in fact be was not, then as 
neither the one nor the other are sonsof 
Mohori Bibee in the natural sense of that 
term, I should in that case have seen no 
avfficient ground for distinguishing between 
the positions of the plaintiff and the de- 
fendant, and both plaintiff and defendant 
would be heirs in equal shares. As, however, 
pointed out by Chandavarkar, 4., in 
Bhimacharyya v. Ramacharyya (6), the text 
of Manu on which learned Counsel for the 
appellant relies has been explained in such 
a way as to imply that its application is 
of a limited character, having no necessary 
reference to questions of inheritance. There 
are difficulties in applying that text in the 
way suggested by the appellant which the 
judgment of my brother Mockerjee explains. 
In my opinion according to the Mitakshara 
text both the appellant and respondent suc- 
ceed to the stridhan ‘of their step-mother 
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as the sapindas of their father, her hus 
band, and the appellant does not come in 
as issue as he contends. For Hira Lal as 
the adopted son of Soli Bibee is the step- 
son of the deceased just as Gungadhar is. 
The question then arises whether, if both 
the plaintiff and defendant are entitled to 
claim as sapindas of their father, in what 
shares do they take? For ‘the appellant it 
is argued that in that case the plaintiff 
as adopted son is only entitled to one-fourth 
which, according to the decision of this 
Court, is one-fourth of that which the 
defendant gets or one-fifth to.his four-fifths, 
The natural justice of the case favours 
equality of division, for Hira Lal on being 
adopted ceased to- belong to his natural 
family and should not in the absence of 
any provision to that effect suffer by rea- 
son of the birth of natural sons to the 
father by other wives than she who was 
associated in such adoption. Though in 
succession to the estate of a father the 
adopted son takes a lesser share than the 
natural born son, no authority has been 
cited which directly establishes such a rule 
in the present case of inheritance to stridhan 
where neither plaintiff nor defendant are 
the natural or adopted sons of the lady 
whose property is claimed and where no 
natural reason exists for distinguishing 
between their respective cases. On the 
other hand both are sapindas, and as re- 
gards this sapinda relationship there is no 
difference between an adoptive and natural 
son. The adoptive son is his father’s 
sapinda as the natural sonis. Both are 
then entitled as sapindas of their father, 
the deceased’s husband. There is no com- 
petition between them unless (as is not 
the case) there is any text which establishes 
a preferential claim in favour of the adop- 
tive son. As against this there is authority 
in favour of holding that the adoptive son 
in general occupies the same position asa 
natural son. Thus in Joykdshore v. Panchoo 
Baboo (7) it was held that the rights of 
an adopted son, unless contracted by ex- 
press texts, are in every respect similar 
to those of a natural born son. There is, 
the®fore, in my opinion, no ground for 
disturbing the decision of Chitty, J., on this 
point. But in the absence of any special 
rule affecting the kind of succession before 


16 INDIAN CASES. 


GUNGADHAR BOGLA V. HIRA LAL BOGLA, 


us, the plaintiff and defendant or adoptive 
and natural step-sons of the deceased 
should take in equal shares. I hold, there- 
fore, upon the fifth and sixth issues that 
plaintiff is an heir of Mohori Bibee and 
that he is entitled to an equal share in 
her estate (whatever ib may be) with the 
defendant. 

_ What that estate is and in particular 
whether the ornaments claimed in the plaint 
were in fact the stridhan property of the 
deceased to which the above findings apply, 
is not here decided for the facts are not 
before us nor any finding thereon. Mr. 
Chackerbutty for the appellant has con- 
tended that the deceased had no estate 
which the Court can administer-and that 
he should have been permitted to lead 
evidence as to this at the time so that an 
administration account might have been 
avoided. On the other hand it iscontended 
that the defendant has admitted that there 
is some estate, and, therefore, the question 
what that estate is will be determined 
under the preliminary administration decree. 
I think that this matter should have been 
determined at the trial, for if it turned 
out that there was no property of the 
deceased the suit would have been dismissed, 
and if the amount of the estate had been 
shown to be trivial, the plaintiff might 
not have elected to take an administra- 
tion decree. The Court should, therefore, 
first determine whether there is any estate 
of Sremuttiy Mohori Bibee and only in the 
event of its finding inthe affirmative make 
an administration decree. As regards issues 
3 and 4 the estoppel alleged is not, in 
my opinion, established, and no question has 
arisen in this appeal as to the learned Judge’s 
finding on the last or seventh issue. This 
disposes of all the issues raised. In my 
opinion the appeal fails and should be 
dismissed with costs. 

Mooxersex, J—This appeal involves au 
important question of Hindu Law of 
first impression, which may be formulated 
in these terms. A Hindu lady, governed by 
the Mitakshara School of Law, dies pos- 
sessed of siridhan property; the rival 
elaimants to her estate are, respecfively, 
an adopted son of her husband taken in 
conjunction with another wife, and a son 
of her husband born of the womb of a third 
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wife; is the latter the preferential heir in 
competition with the former, or do they 
both succeed by right of inheritance; if so, 
do they take in equal or in unequal shares? 
This question has arisen in connection with 
the estate alleged to have been left by 
Rani Mohori Bibee, the widow of Rajah 
Sewbnux Bogla of this city. The Rajah 
successively took four wives. He had no 
son by his first wife, and consequently took 
a son in adoption in conjunction with her; 
that son is the plaintiff in these proceed- 
ings and is the respondent" before us. 
After the death of his first wife, the Rajah 
took a second wife, by whom he had a 
son, the defendant in these proceedings 
and appellant before us. After the death 
of the second wife, the Rajah took a third 
wife by whom he had a daughter; we are 
not concerned with her in these proceed- 
After the death of the third wife, 
the Rajah took Mohori Bibee as his fourth 
wife; the Rajah subsequently died on the 
dth October 1908, and about two years 
later, the Rani died on the 5th June 1910. 
The appellant claims her whole estate as 
her sole heir, and contends, in the alterna- 
tive, that he is entitled to at least a four- 
fifths share thereof. The respondent asserts, 
on the other hand, that he is entitled io 
a half share of the estate left by the co- 
wife of his adoptive mother. Mr. Justice 
Chitty has upheld this contention. The 
defendant has reiterated in this Court the 
objections unsuccessfully urged on his be- 
half before the Trial Judge, and his claim has 
been sought to be sustained by reference 
to texts of Manu (IX, 183) and Yajna- 
valkya ({I—117, 145). Indeed, no refer- 
ence was made to the Mitakshara by the 
Counsel for the appellant till his attention 
was drawn thereto by the Court, It is, 
consequently, desirable to emphasise the car- 
dinal rule enunciated by Sir James Colvile in 
Collector of Madura v, Moctoo Ramalinga Sathu- 
pathy (9), namely, that the duty ofan European 
Judge who is under the obligation to ad- 
minister Hindu Law, is not so much to en- 
quire whether a disputed doctrine is fairly 
deducible from the earliest authorities, as to 
ascertain whether jt has been received by the 


(9) 12 M. L. A. 897 at p. 486; 10 W. R. 17 (P. O); 1 
B. L. R. 1 (P. C,); 20 Egg. Rep. 389. 
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particular school which governs the district 
with which he has to deal and has there been 
sanctioned by usage, for, under the Hindu 
system of law, clear proof of usage will out- 
weigh the written text of the law. The par- 
ties to this litigation are admittedly governed 
by the Benares School of the Mitakshara Law 
and we must consequently turn in the first 
place to the Mitakshara, which, in the words 
of Sir James Colvile, is universally accepted 
by all the schools except that of Bengal as 
of the highest authority, and which in Bengal 
_is received also as of high authority, yield- 
ing only ta the Dayabhaga in those points 
where they differ. 

Section XI of the second chapter of the 
Mitakshara,as translated by Colebrooke, treats 
of the separate property of a woman. The 
first eight paragraphs embody an exposition 
of the nature of stridhan. The author next 
propounds the distribution of stridhan on the 
basis of the text of Yajnavalkya (11, 145), 
“her kinsmen take it, if she die without 
issue.” Paragraph 9 lays down that if a 
woman die without issue, that is, leaving no 
progeny, that is, leaving no daughter, nor 
daughter’s daughter, nor daughter’s son, nor 
son, nor son’s son, the woman’s property 
shall be taken by her kinsmen, namely, 
“her husband and the rest.” Paragraphs 10 
and 11 distinguish different heirs according 
‘to the diversity of the marriage ceremonies; 
it is there laid down that in any of the four 
approved modes of marriage, the property 
belongs in the first place to her husband: on 
failure of him, it goes to his nearest kinsmen 
(sapindas). Vijnaneswara then proceeds, in 
paragraph 12, to consider the case of the wo- 
man who leaves progeny, t. e. has issue, and, 
in the six following paragraphs, defines the 
order of succession of daughters and their 
descendants. We next come’ to paragraph 
19: “if there be no grandsons in the female 
line, sons take the property : for it has been 
already declared ‘the male issue succeeds 
in their default.’ [Yajnavalkya, II, 118.] 
Mann, IX, 192, likewise shows the right of 

-sons as well as of daughters to their mother’s 
effects; “When the mother is dead, leb all 
the uterine brothers and the uterine sisters 
eqnally divide the maternal estate.” Para- 


graph 20 interprets this to mean that bro-- 


thers and sisters do not succeed together, but 
that one class excludes the other, Paragraph 
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21 follows with an explicit statement that 
the whole blood is mentioned to exclude the 
half blood. Paragraphs 22 and 28 deal with 
the exceptional case of the daughter of a 
rival wife of a superior class, who takes 
the property of-a childless step-mother of 
an inferior class. Paragraph 24 treats of 
grandsons who, on failure of sons, inherit the 
wealth of their paternal grandmother. Para- 
graph 25 then lays down that, on failure of 
grandsons also, the husband and other rela- 
tives -succeed, and thus brings us back to the 
rule formulated in paragraph 9. The ques- 
tion consequently arises, whether the lady, 
whose estate forms the subject of controversy, 
died “without issue” within the meaning of 
paragraph 9 or “left progeny” within the 
meaning of paragraph 12. The appellant 
maintains the latter alternative, and in 
support of his contention relies upon the 
text of Manu (IX, 183): “if among all the 
wives of one husband, one had a son, Manu 
declares ‘them all to be mothers of male 
children through that son.” The argument 
is founded on this text, that if one of the 
several wives of a person gives birth to a son 
all the wives become the mothers of such son, 
who thereupon becomes entitled to succeed 
by inheritance to the wealth of all the wives 
of his father, as if hé were their son within 
the meaning of the text of the Mitakshara. 
In my opinion, this process of reasoning is 
based on a manifest misapplication of the 
text of Manu. Kullnka Bhatta and Raghaba- 
nanda, two of the Commentators of Mann, 
,(Mandalik’s Edition, page 1908) explain the 
purpose of this text; the former points ont 
that an adoption by the childless wife is ex- 
cluded in such a case; the latter observes that 
this excludes levirate. Thisis also the view 
taken by Sarvajnanarayana, another com- 
mentator of Mann. In this view, it is need- 
less to cunsider whether the term patini in 
the text of Mann means auras patini 
(mother of a naturally born son) as the Com- 
mentator Nandana interprets it. It is saffi- 
cient for our present purpose to note that 
texts of the same import are found in other 
Institutes, which indicate that this fiction had 
a very restricted application. Thus, Vishnu 
(XV, 41) ordains that “amongst wives ofone 
` husband also, the son of one is the son of 
all”; this is asserted to show that such son 
must present funeral oblations to all the 
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wives of his father after their death (S. B. E., 
Volume VII, page 65). To the same effect 
is the ordinanés of Vasistha (XVIL, 11): 
“if among many wives of one husband, one 
have a son, they all have offspring through 
that son; thus says the Veda.” This has no 
reference to the right of succession of the 
son to the wealth of the wives of his 
father (S. B. E., Volume XIV, page 85). 
The context where the text mentioned occurs 
in Manu makes if reasonably plain that it 
has no reference to the question now under 
consideration, The text which immediately 
precedes declares as follows:—‘if among 
brothers, sprung from one father, one have 
a son, Manu has declared them all to have 
male offspring through that son.” This is 
quoted in the Mitakshara (Chapter J, section 
11, paragraph 36) and is explained by Vij- 
naneswara as intended to forbid the adoption 
of others, if a brother’s son can possibly be 
adopted, but not intended to declare him as 
the son of his uncle.. It may be observed 
here parenthetically that the Judicial Com- 
mittee have ruled that not only does not this 
text invalidate an adoption in such circum- 
stances, but that all texts which prescribe 
the preferential adoption of the son of a 
brother of a whole-blood are merely binding 
upon the consciences of pious Hindus and 
do not possess the imperative force of law 
[ Wooma Daee v. Gokulanand Dass (10)]. I feel 
no doubt thata similarly restricted interpreta- 
tion should be adopted in the case of the text 
whereon the appellant relies, and this view 
is plainly indicated by the Judicial Committee 
in Annapurnt Nachiar y. Forbes (5) where this 
very text of Manv is quoted and its scope 
and purpose explained as follows:— we must 
suppose that all take the spiritual benefits 
‘of male issue; but the law is clear that 
for the purpose of inheritance, the natural 
mothers and fathers respectively are pre- 
ferred.” If the contention of the appel- 
lant were to prevail, whenever a son is 
born of the womb of one of the wives of 
a person, all his wives would stand in the 
position of mothers to the boy and would 
be entitled to succeed to hira equally by right 
of inheritance; for it would be obvignsly il- 
logical to hold that the ladies became his 
mothers, but he does not become gtheir 


(10) 5 T, A. 40; 3 C. 58712 C. L. R. 51. 
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son. Yet it was ruled by a Full Bench 
of this Court in Lala Joti Lal v. Durant 
Kower(11) that, according to the Mitakshafa, 
in a divided family, a step-mother cannot 
succeed to the,estate of her step-son; and this 
exposition of the law has been accepted as 
correct for over half a century. 

Further, it is plain that the argument of 
the appellant involves an atideca upon an 
atideca, that is, a fiction upon a fiction, or a 
remote analogy on a remote analogy; the 
adopted son would by a fiction be a real 
son of the adopter, and, then, by another 
fiction, a real son, not only of the adoptive 
mother, but of all the other wives of the adop- 
tive father, a traiu of reasoning most re- 
pugnant to a Hindu jurist. We may also 
add that the contention of the appellant is 
not supported by the decisions in Manlal 
Rewadat v. Bat Rewa (12), Mahadu Ganu 
v. Bayaji Sidu (13) and Bai Kesser 
Bai v. Hansraj Moraji (14),. where a co- 
widow was preferred to the husband’s brother 
and husband’s brother’s son as heiress to the 
stridhan of a Hindu widow who had died with- 
ontissue; norisassistance derived from Bachha 
Thay. Jugmon Jha(15),where under the Mithila 
Law, the husband's brother’s son was prefer- 
red to thesister’sson. We have been press- 
ed, however, with the opinion of Commenta- 
tors on the Institutes of Yajnavalkya as also 
on the Mitakshara, but, in my opinion, they 
do not support the contention of theappellant 
that in paragraph 19 of section XI of Chapter 
II of the Mitakshara the term “son” includes 
the son of a rival wife. I am not now concerned 
with the question, which may, perhaps, here- 
after arise, whether the term “son” includes 
a son taken by the woman in adoption in con- 
junction with or under an authority conferred 
by her husband. The only question for de- 
termination now is, whether the expression in- 
cludes the son of a rival wife, In my opinion, 
the answer must be in the negative. The 
terms used by Yajnavalkya and Vijnanes- 
wara, namely, apjast and anpatgaya make 
it clear that the text refers to the case where 


(11) Sup. B.L RB. 67 (F. BJ); W. R. (F. B.) 173. 

(12) 17 B. 758, 

(13) 19 B.239. . 

(14) 33 L A. 176; 100. W. N. 892; 39 B. 431,40, 
L. J.9;8 Bom. L. R. 416; 8 A. L.J. 486 1 M. L.T, 
211; 16 M. L. J. 416. 

(15) 12 0.319, œ 
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the woman dies “without issue” or “leaves 
no progeny” in the ordinary acceptation of 
those phrases. This is made clearer by the 
- phrase used in paragraph 12, prasuta 
apatyabati, that is, “a woman who has given 
birth to no child.” This is further emphasised 
in paragraph 19 where reference is made to 
the text of Manu (IX, 192) which speaks 
expressly of uterine brothers and uterine 
sisters. It is inconceivable that Vijnaneswara 
should have used the expressions he did in 
paragraphs 9,12 and 19 or referred to the 
text of Manu (IK, 182), if he had intended 
to import into the term “son” a secondary 
sense of- step-son. Why should we impute 
to Vijnaneswara a manifest violation of an 
elementary rule of interpretation, namely, 
that he uses the same word in two different 
senses in the course of the same discussion, 
(Dattaka Mimansa, IT, 35; Vyavahara Mayu- 
kha, Chapter I, section 1, 11-15; Dayabhaga, 
Chapter ITI, section II, pl. 30), which 
furnish illustrations of the Arthailkatva 
Axiom, “to a word or sentence occurring at 
one and the same place, a double meaning 
should not be attached” (sakradach charitah 
shabdah sakridebaratham gamyat?); for let it 
not be overlooked that althoughin the transla- 
tion by Colebrooke the text of the Mitak- 
shara is divided into distinct paragraphs, in 
the original the passage appears as one con- 
tinuous and unbroken discussion. Reference 
has been made to Subodhini (Setlur’s Edition, 
pages §48-853), the Balambhatti (Setlur’s 
Edition, page £53,1-9) (both commentaries on 
the Mitakshara), the Viramitrodaya (Chapter 
V, part IT, section14), Apararka (Anandasram 
Edition, Vol. II, 754), Vivada Ratnakar 
(Chapter A) and Kamalakara (Baroda 
Edition, pages 462); Dwarka Nath Ray v. 
Sarat Chandra Singh Ray (16). These 
do not support the contention that the term 
son in paragraph 19 includes the son ofa 
rival wife, though some of them, for instance, 
the Viramitordaya, apparently treats the 
son of a rival wife asa preferential heir to 
the husband. Iam not now concerned with 
the question, whether the son of a rival wife 
can be squeezed in between the son and the 
husband and this allowed to break through 
the compact line of heirs enumerated in the 
Mitakshara in paragraphs 20-24, but I may 
state that I do not at present see any plausi- 


(16) 11 Ind, Cas. 872; 15 Q W. N. 1036; 15 C. L. J. 
23; 39 C. 319, 
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ble answer to, much less any valid criticism 
on, the view expounded by Chandavarkar, 
J, in Bhimachary v. Ramacharyr (8). 
That view is supported by a number of 
commentators, amongst others by Apararka 
(Volume II, page 754) and Kamalakara 
(page 462). I hold accordingly that neither 
the appellant nor the respondent is 
qualified as “son” to take by inheritance 
the estate of their step-mother who died 
without issue and left no progeny. It 
follows necessarily that her estate upon 
her death has devolved upon the sapindas 
of her husband in accordance with paragraph 
25 read with paragraphs 9 and 11 of 
Chapter II, section XI, of the Mitakshara. 
The appellant and the respondent are 
incontestably sapindas of their father in 
the same degree, and consequently they 
have jointly inherited the estate of their 
step-mother. 


The question then arises for considera- 
tion, whether the plaintiff and the de- 
fendant are entitled to the estate in equal 
halves or whether the respondent as the 
adopted son of his father is ina position of 
relative disadvantage. The appellant 
affirms the latter alternative and relies 
upon the well-known text of Vasistha:— 
uf after he has been adopted, a legiti- 
mate son be born, then the dattzka shall 
obtain a fourth share.” This is of no 
assistance to the appellant; for the con- 
text shows that the text of Vasistha refers 
only to the estate of the adoptive father 
(Vasistha XV, 1-9, S. B. E., Volume XIV, 
page 76). I am not unmindful that the 
principle has been extended to other cases 
‘(Dattaka Mimansa X, I; Dattaka Chan- 
drika II, 11, V, 17); but there is no text 
directly applicable to the contingency 
before us. On the other hand, we have 
the text of Vridha Gantama cited in the 
Dattaka Mimansa (V, 43) which says 
that an adopted son endowed with 
excellent qualities and an after-born son 
are equal sharers. Of similar significance 
is the qualification formulated by Vasistha 
himself (XV, 10): “provided he be not 
engaged in rites procuring prosperity,” 
which Krishna’ Pandit interprets as indicat- 
ing that in this case the estate is to be 
divided equally between the legitimate son 
and the adopted son; the interpretation 
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adopted by the author of the Dattaka 
Chandrika (V,17-18) is obviously forced 
and, if one may say so without impropriety, 


erroneous. There is thus plain indication that. 


even in archaic times, the rule was deemed 
harsh and an endeavour was made tore- 
strict its operation. Consequently we should 
not extend its application to cases not 
only not comprised strictly within its 
letter, but undoubtedly beyond its true 
spirit; in this, connection we may bear in 
mind that Hindu jurists, quite as much as 
English jurists [Ebbs v. Boulnois (17)], 
recognise ‘the well-known canon of inter- 
pretation that a special text or statute 
forming an exception to a general text or 
statute should ke construed strictly and ap- 
plied only tothe cases falling clearly with- 
in it; the Mitakshara itself recognises the 
principle that where an exception exists 
to a general rule, the exception should be 
confined within the strictest limits so as 
not to encroach unduly upon the general 
rule [Gangu v. Chandra Bhagabat (18) and 
Anandi Ram v. Hari Suba Pai (19); Dattaka 
Chandrika, section V, 27: Mitakshara on 
Prayaschitta, Edition Moghe, page 292; 
yabatyabadhite anuppatt prashmo na bhavati 
tavatvadhaniyam.] That the ruleis not of uni- 
versal application is clear from the decision in 


Surjokant Nundi v. Mohesh Chunder Dutt 


(20), where an adopted son of one daughter 
and the legitimate son of another daughter 
were held to beéqual sharers in the estate 
of their maternal grandfather. The only case 
where the rule has been applied, though it 
is not covered expressly by the text of 
Vasistha, is Raghubanund Doss v. Sadhu 
Churn Doss (21), where partition was sought 
amongst the members of a joint Mitakshara 
family composed of the adopted son of one 
“brother and the legitimate sons of two cther 
brothers. The correctness ofthis decision, 
which is in conflict with Yara Mohun v. 
Karipa Moyee Debta(22) and Dincnath Mukerji 
v. Gopal Churn Mukerji (23), was doubted in 


(17) (1875) 10 Ch. App.479 at p. 484;44.L. J. Ch. 
691; £3 W. R. 820; 22 L T-6f0. 

(18) 32 B. 275; 10 Bom. L. R.149. 

(19) 3 Ind. Cas. 746; 83 B. 404; 11 Bom. L. ft. €41. 

(£0) 9 C. 70; 7 Ind Jur. 185. 

(21) 40. 425; 8 O. D. R. 534; 2 Shome L. R, 113. 

(22) 9 W. R. 4:3. 

(23) 8 0. L. R. 57; 9 C. I. R. 379, 
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Baramanund Mahanti. y.. Chowdhry Krishna 
Charan Patnaik (24), Birbhadra Rath v. 
Kaipataru Panda (25) and Raja v. Subbaraya* 
(26). It was, however, recently followed by 
the Bombay High Court in Bachoo Harkisondas 
v. Nagindas (27). On appeal to the Privy . 
Council, the decision of the Bombay High 
Court has been reversed and the view adopted 
by this Court in Raghubanund Doss v. Sadhu 
Churn Doss (21) definitely overruled by a 
judgment which has been received in this 
country since the present judgment was 
composed. [Nagindas Bhagwandas v. Bachoo 
Hurkissendas (8) decided by the 
Judicial Committee on the 26th November 
1915.] The position, then, is that there 
is neither authority nor principle which 
can be successfully invoked by the appel- 
lant in support of his contention that the 
estate of his step-mother should be 
unequally divided as’ between himself (the 
real son of his father) and the respondent 
(the adopted son of his father). We are 
consequently thrown back upon the funda- 
mental position recognised in a long series 
of decisions that the adopted son becomes 
for all purposes ths son of the father by 
adoption and occupies the same position in 
the family of the adopter as a natural 
born son, except in afew instances which 
are accurately defined in the Dattaka 
Chandrika and the Dattaka Mimansa: 
Sumlooch-nder v. Naraini (28), Padma 
Coomart Chaudhrant Debee v. Court of Wards 
(4), Kali Komul v. Uma Sunker Moitro (2), 
Uma Sunker Mottro v. Kali Komul Mozumdar 
(3), Joykishore v. Panchco Baboo (7), Anandi 
Ram vy. Hart Suba Pat (19), Juggurnath v. 
Mukhun Koonwur (29), Teencowree v. Lino- 
nath (1), Radha Prasad v. Ranee Mani Dassee 
and Peary Lal v. Ranee Mani. Dassee (30), 
Narasammal v. Balaramacharlu (31) and 
Annapurnt Nachiar v, Collector of Tinnevelly 
(32). The only point for consideration then. 
is whether there is any text applicable to the | 
present case which reduces the share of the 


(24) 12 Ind, Cas. 6; 14 0. L. J. 183, 

(25) 10. L. J. 888. 

(26) 7 M. 258. 

(27) 23 Ind. Cas. 912; 16 Bom. I. R. 263. 

128) 3 Knapp 55; 12 E. R. 568. 

29) 3 W. R. 24. > 

(80) 10 C. W. N. 695; 3 C. L. J. 502; 28 O, 947. 
(81) I M. H.C R., 420. 

(32) 18 M. 277 at p. 281; 5 M. L. J. 121, 


Vol, XXXIV] 


INDIAN OASES. 


21 


MUNICIPALITY OF BELGAUM V. RUDRAPPA SDBRAO SUTAR. 


adopted son. I have not been able to trace 
any text expressly applicable, nor can I 
find any which even by implication 
supports the contention of the appellant. 
I am not unmindful that in Chapter IT, 
section XI, paragraph 9, of the Mitakshara 
the property goes to the kinsmen cf tke 
“woman, namely, her husband and the rest, 
and in paragraph II, on the failure of 
the husband, it goes to his sapindas. Tn 
my opinion, this does not show that the 
property descends as if it belonged to the 
husband; the only effect of the two 
paragraphs is to determine the heir to the 
woman by application of the test of 
sapindaship with her husband. It follows 
accordingly that the respondent takes the 
same share inthe estate of his step-mother 
as he would have done if he had been 
a real and not the adopted son of his 
father. I hold finally that Justice Chitty 
correctly decided both the points in the case. 

As regards the question of estoppel, 
thera is nothing in the arbitration pro- 
ceedings which debars the respondent 
from contesting the claim of the appellant, 
and the point, which indeed was not 
seriously pressed, does not require elaborate 
investigation. 

I agree with the Chief Justice and Mr. 
Justice Woodroffe in the directions they 
propose to give with regard to the costs 
and the further trial of the suit. 

Appeal dismissed; Case sent bach. 


BOMBAY HIGH COURT. 
Civic EXTRAORDINARY Apvrication No. 294 
or 1915, 

February 29, 1916. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 

Tue MUNICIPALITY or BELGAUM— 

PLAINTIFFS- APPLICANTS 
VETSUS 
RUDRAFPPA SUBRAO SUTAR AND 


ANOTHER—Davenpants— OPPONENTS. 
Bombay District Municipalities Act (ILI of 1901), <, 
160 (8)—Revision, incompetent. 
An application for revision does not lie from the 
decision of a District Court under clause 3 of section 


160 of the Bombay District Municipalities Act, 


Civil extraordinray application from the 
decision of the Assistant Judge, Beglaum, in 
Suit No. 32 of 1914. 

Mr. A. G. Desai, forthe Applicants. 

Mr. 7. R. Desai, for Opponent No. 1. 

Mr. K. H. Kelkar, for Opponent No. 2. 

JUDGMENT.—In the case of Chunilal 
Virchandy. Ahmedabad Municipality (1) it has 
been decided by a Bench of this Court that 
no appeal lies from the decision of a District 
Court under clause (3) of section 1€0 of the 
Bombay District Municipalities Act. The 
object of this application is to obtain from the 
Court a decision that although no appeal 
would lie, yet an application in revision 
does lie. Such a decision would, in our 
opinion, be seriously anomalous, and we do 
not think that the words of the Statute 
require us to make such a pronouncement. 
The only decision which seems to us ` fairly 
consistent with that already recorded in 
Chunilal Virchand’s case (1) is the decision 
that no application for revision is competent. 
In Balaji Sakharam v. Merwanji Nowrojt (2) 
this Court has held that it has no jurisdiction 


"to revise the order of a District Judge acting 


under section 23 of the Bombay District 
Municipalities Act’ of 1884. And although 
the words occurring in that section are “Dis- 
trict Judge,’ whereas the words occurring in 
section 160, last clause, are ‘District Court,’ 
we do not think that the distinction is 
sufficient to suppurt the argument that an 
application for revision is competent, although 
admittedly no appeal would lie. 

The Rule, therefore, must, in our opinion, 
be discharged with costs. 

There will be one set of costs. 

We notice that the order in this case 
was made not by the District Judge but 
by the Assistant Judge. As, however, no 
point has been taken on this circumstance, 
it is unnecessary for us to decide—and, 
therefore, we do not’ decide—whether the 
District Judge was competent ander section 
16 of the Civil Courts’ Act or otherwise 
to transfer to the Assistant Judge this parti- 
cular cage. 

Rule discharged. 

(1) 12 Ind. Cas. 540; 18 Bom. L. R. 958; 36 B. 47. 
` (9 21 B. 279. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 74 
or 1915. 
Rote No. 170 of 1915. 
May 13, 1915. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Walmsley. 
Thakur MADAN MOHUN NATH SAHI 
DEO— PLAINTIFF — APPELLANT 
VETSUS 
Maharaja PRATAP UDAI NATH 
SAHI DEO—Dersnpanr— 
. RESPONDENT. 

Chota Nagpur Tenancy Act (VI B. C. of 1908), ss. 
189, 184, 191 (2), 208 (2), 2°0—Evecution of rent 
decree—Arrest of judgment-debtor, ecfect of—Stay of 
proceedings for sale. 

A warrant for the arrest of a person against whom 
a decree for rent has been obtained under the Chota 
Nagpur Tenancy Act has the effect of only staying 
proceedings for sale of the tenure. Noither section 191 
(2), which refers to persons atrested on decrees for 
money, nor section 139, which refers to suits for re- 
covery of moncy from defaulting agents, has any 
application to the case. [p. 22 , col. 2, 


Appeal: against the order_of the Deputy 
Collector, Ranchi, dated the 10th February 
1915. 

Babu Bepin Chandra Mullick, 
Appellant. 

Mr. Caspersz and Babu Jogesh (handra Dey, 
for the Respondent. 

JUDGMENT.—This is an kanan against 
the order of a Revenue Officer empowered 
to hear rent suits under the Chota Nagpur 
Tenancy Act who, in execution of the decree 
of another Deputy Collector for Rs. 11,103 
and odd, passed an .orderin execution that 
a warrant of arrest against the judgment- 
debtor returnable by the 25th February 
should be issued in spite of the judgment- 
debtor’s objections. Those objections as 
far as we have been ableto understand 
them have been repeated here, and the 
first is that the decree for rent of Kairo, 
Perganah Khukra, is not a decree for the 
vent of the entire tenure. The learned 
Deputy Collector unnecessarily discusses 
this point, and incidentally misreads the 
decision of this Court in Chandra Nath 
Tewari v. Protap Udat Nath Bahs (1). 
But with. that we have nothing to do, in- 
asmuch as the executing Court is not en- 
titled to go beyond the decree, and the 
decree shows that the rent was for the 


(1) 231 na. Cas, 105; 18 C. W. N. 170. 
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for the 
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entire village, which is certainly an entire 
unit for agricultural purposes. There is, 
therefore, no reason why the decree should” 
not be executed under the Chota Nagpur 
Tenancy Act. 

Then section 184 is sought to be ignored 
by the appellant and he carries this on 
to section 210, then comes back to section 
208 and so seeks to read the Act back- 
wards. The procedure under the Act seems 
to be perfectly simple. The frst section 
which deals with it is section 184, which 
lays down that the precess of execution 
may be issued against either the person 
or property of the judgment-debtor and 
shall not be issued simultaneously against 
both the person and property. Then 
section 191 (2), which is relied upon by 
the appellant, has nothing whatever to do 
with the present question before us. That 
refers to a person who is arrested 
on a decree for money. Then on reference 
to section 139, which the appellant also 
relies upon, a suit referred to in clause (7) 
would clearly seem to be a suit which 
is not for rent on account of agri- 
cultural land but a suit for recovery of 
money from defaulting agents and others. 
Then section 208 (2) provides that when 
a warrant of execution has been issued 
under this Chapter against the person 
or moveable property of the judgment- 
debtor, that is, a warrant under section’ 
184, no application shall be received 
under sub-section (1) of section 208 while 
such warrant remains in force. Nothing 
can be clearer than this, that a warrant 
of arrest may precede everything else 
and that it stays proceedings for sale 
of the tenure. -The provision of section 
210, giving the Deputy Commissioner pro- 


tective jurisdiction in favour of agri- 
-culturists whose tenures -and holdings 
have been sold in pursuance of section 


208, has nothing whatever to do with the 
question before us;and we find that all 
the arguments adduced before us have been 
unnecessary and mostly irrelevant, and 
that from the time that has elapsed since 
those decrees were first made it would 
appear that the judgment-debtor is pur- 
posely endeavouring to throw every pos- 
sible technical legal objection in the way of 
getting out of payiwg rent which has been 
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declared to be honestly due from him. 
This is a state of things which we cannot 
encourage. 

The appeal is dismissed with costs, 
We assess the hearing fee ab four gold 
mohurs as the value of the decree is upwards 
of Rs. 5,000. 

There is a Rule connected with this ap- 
peal, namely, Rule No. 170 which was issued 
to show cause why the warrant of arrest 
should not be set aside as being made with- 
out jurisdiction under the Chota Nagpur 
Tenancy Act. We cannot find that any 
question of jurisdiction arises under that Act 
and this Rule must be discharged with costs, 
two gold mohurs. 

The record will be sent down without 
delay. Š - 

Appeal dismissed; Rule discharged. 





PATNA HIGH COURT. 
First Cin Apesar No. 245 or 1913. 
April 7, 1916. 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson, 
BHAGAT MAL SAHU—Dorenpant No. 1 
—APPELLANT 
versus 
ABDUL KARIM AND otaers—PcLatntirYs— 
RESPONDENTS. 

Hindu Law—Debt of father—Liability of son— 
Absence of son’s consent to loan—Family necessity 
Application. of money for immoral purpose—Proof, ~ 

Under Hindu Law, the liability of a son to pay 
his father’s debt arises from a moral and religious 
duty, and is not affected by the absence of the 
son’s consent, the son being an adult at the time, or 
by family necessity. fp. 24, col. 1.) 

Baso Kooer v, Hurry Dass, 9 C. 495; 12 O. L. R. 292 
7 Ind. Jur. 472, relied on. 

Upooroop Tewary v, Lalla Bandhjee Suhuy, 6 C. 749; 
8 0. L. R. 192; 4 Shome L. R. 42, referred to. 

A son is, however, exempt from liability if he 
can establish that the father was guilty of applying 
the money borrowed for an immoral purpose. The 
connection between. the raising of the money and 
its expenditure for a specific immoral purpose must 
be shown, though direct proof is not necessary that it 

- was spent on any particular person. [p. 24, cols. 1& 2.] 

Chintamanrav Mehendale v. Kashinath, 14 B. 320; 
Dhattataraya Vishnu Dhamankar v. Vishnu Narayan 
Dhamankar, 12 Ind. Cas, 949; 18 Bom, L, R. 1161; 36 
B. 68, relied: on. 


Mr. Guru Saran Prasad, for the Appel- 
lant. 
Mr. Khurshed Hasnain, or the Respond- 
ents. 
JUDGMENT. 
ATKINSON, J.—This isan action brought 


. 
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by the plaintiff to recover Rs. 2,400 by way 
of principal and asum of Rs. 4,008 by 
way of interest ona mortgage-bond, dated 
the 29th December 1899. The bond pur- 
ports to be made by the defendant’s father 
and apparently the money was raised for 
the purpose of extinguishing three prior 
existing mortgage-debts on respective bonds, 
dated 20th February 1896,-7th December 
1896 and 16th September 1899. These bonds 
were for various amounts and it would appear 
that irrespective of interest, the total 
amount of moneys raised by way of princi- 


pal by these bonds would be about 
Rsv 1,200 to Rs. 1,500. The bond sued on 
is for Rs. 2,400 with interest. The 


original mortgagor is dead and the defend- 
ants are his two sons. The original 
mortgagee is also dead and this suit is 
brought by the plaintiff as his represen- 
tative to recover the money due on this 
mortgage-bond for the amount of Rs. 6,408. 
It will be noticed that this appeal is 
brought against the decision of the learned 
Subordinate Judge by one defendant only, 
that is defendant No.1, who is the eldest 
son of the original mortgagor. Defendant 
No. 2, although he joined in filing a 
written statement on behalf of himself 
and his brother, does not seriously contest 
the decision of the learned Subordi- 
nate Judge and expresses his will- 
ingness to pay Rs. 3,000 in discharge of 
his liability. Thus the appeal before us is 
simply an appeal by one of the parties 
liable asa sonof the original mortgagor. 


“He seeks to resist liability for this debt 


on three grounds. frst of all, that he and 
lis father were separate in mess and resi- 
dence and that in fact the joint property 
which had previously belonged to his father 
himself and his brother had been severed 
or partitioned and that by reason of this he 
is not liable for the antecedent debts of his 
father. Secondly, itis contended that if the 
jcint property has not been severed, he is 
within the class of exception which provides 
that a son isnot liable according to Hindu 
Law for the debts of his father if the debts 
be contracted for an immoral purpose. 
And, whirdly, he contends that in point of 
law at the time that the mortgage-bond was 
made and given he was then of age, and 
that his father executed the bond without 
his consent, express or implied, and that 


4 


- raised in this -case was 
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consequently heis not liable, it not having 
been shown that the debt was one incurred 
for any family necessity. 

On the first question we are of opinion 
that there was no evidence given that there 
had been any partition of the joint property 
between father and sons. 

Taking the 
opinion that the case ¢ited, Unocrcop 
Tewary v. Lalla Bandhjee Suhay (1), in 
support of that argument is of little weight. 
Ib seems to have been overruled, if not dis- 
tinctly qualified, by the later case reported 
as Baso Kooer v. Hurry Dass (2). 


The only question which then remains to 
be considered is, whether or not the money 
raised for some 
immoral purpose. Liability on the part of 
a son to pay a father’s debt arises from 
mora) and religious duty and obligation; and 
this is so even though, the debt is not incurred 
for the benefit of the individual or for the 
estate. A son canonly exempt himself from 
liability if he can establish that the father 
was guilty of applying the money for some 
immoral purpose, The only evidence adduced 
in this case for the purpose of showing that 
the money was applied for an immoral pur- 
pose is the evidence of the defendant No. 1 
himself, which merely says in general terms 
“my father. used to drink and keep women 
and borrowed money for the purpose.” 

That is the only affirmative evidence given 
by the defence on that issue. It in no way 
connects the money raised under this mort- 
gpage-bond now sued on with the keeping 
of any particular woman, nor in the evidence 
of the defendant is thename of any woman 
suggested. The evidence seems very elastic, 
indefinite, and inconclusive. Some little 
corroboration, however, is given to the defence 
pleaded by the evidence of witness No. 6 for 
the plaintiff, in which he says that the mort- 
gagor kept a woman and that a dispute 
arose between him and his sons on account 
of this prostituto. ` There, too, no connection 
is shown between the raising of the money 
and its expenditure for any specific immoral 
purpose. We have considered the cases that 
have been” decided. The cases rep@rted as 
Chintamanrav Mehendale v. Kashinath (8) and 


(1) 60. 749; 8 C. L. R. 192; 4 Shome L, R. 42. 
(2) 90. 495; 12 G. L, R..292; 7 Ind. Jur. 472, 
(5) 14 B. 820, 
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third point next, we are of 
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Dattatraya, Vishnu Dhamankar v. Vishnu’ 
Narayan Dhamankar (4) are directly in point 
and we think that while you need not have 
direct ‘proof that the money was raised to 
be spent on any particular person, one must 
be reasonably satisfied that the father was a 
man of vicious, extravagant and lustful 
habits and that he raised tte money for the 
purpose of applying it for the immoral pur- 
pose. In some way, by reasonable legal proof, 
it must be shown that there is a connection 
between the debt and the immoral purpose. 
We are unable on the evidence here to say 
that there has been any reasonable proof con- 
necting the debt incurred in this case with 
‚the immoral purpose alleged and, therefore, 
we must confirm the decision of the learned 
Subordinate Judge with costs. ` ` ` 
- CHAPMAN, J.—I agree. 

By rae Court. - We allow the hearing-fee 
seven gold mohurs. 


A Appeal dismissed. 
(4) 12 Ind. Cas, 949; 36 B, 68; 13 Bom, L. R. 1161 


LOWER BURMA CHIEF COURT. 
First CIL Apprat No. 150 or 1914. 
, January 25, 1916. 
. Present: Sir Charles Fox, Kt., Chief Judge, 
and Mr. Justice Twomey. , 
TANA PEENA CHUNA PITDHAY . 
MEERA ROWTHER—Dernnpantr No, 1— 
APPELLANT 
versus : . 
MAMAKKANTAKATH PATHUMA- 
KUTTY UMA AND OTRERS— PLAINTIFFS — 


RESPONDENTS. 

'runsfer of Property Act (IV of 1882), ss. 58 (a), 66 
—-Mortgaye — English mortgage-—Lease by mortgagor, 
validity of. 

Whatever may be the doctrine of English Law, an 
English mortgage, under the provisions of section 58 
of the Transfer of Property Act, does nob transfer - 
the property absolutely to the mortgagee, bat the 
mortgagor remains owner subject to the mort. 
gage. Tho fictions of English Law in regard to legal 
and equitable estates have not boen continued in 
India, fp. 28, col, 2.] 

A mortgagor in possession can prima facie exercise 
the ordinayy rights of an owner in possession, save 
that he sbould not commit any act which will be 
destructive or permanently injurious to the property, 
ifthe security is insufficient or will be rendered 
insufficient by such act. [p, 25, col, 2 


` 
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In ihe case of an “English mortgage,” therefore, 
where the mortgagor is in possession, he can lease 
the property and his receipt of rent in advance for 
a certain period will not render the lease iavalid 
unless the security is thereby rendered insufficient. 


[p. 25, col. 2.] 
JUDGMENT. 


Fox, ©, J.—The relief claimed in the suit 
was (1) a declaration that a lease for 
three years oftwo separate plots of land made 
by one A. S. Mahomed Abu Backer to the 
defendant on the 27th September 1911 was 
void and of no effect, (2) an order for the 
delivery up by the defendant of the lease, 
(3) possession of the lands, and (4) costs. 
Backer was adjudged insolvent on the 14th 
June 1912. 
lease he, as mortgagee, obtained anorder for 
sale of the lands by the Official Assignee. 
At sales by the latter the 1st plaintiff bought 
one lot and the 2nd plaintiff the other lot. 


The grounds on which the plaintiffs claim- 
ed that thelease should be declared void, 
were because ib was a colourable and traudu- 
Jent transaction in which no consideration 
passed, and because Backer who was at the 
time he executed thé lease mortgagor of the 
lands could not validly give a lease of them. 
The mortgage was undoubtedly an “English 
mortgage” within the description of that 
kind of mortgage in section 58 of the Trans- 
fer of Property Act, and Backer remained 
in possession of the lands after making it, 
and was in possession when he granted the 
lease. For the plaintiff it was contended 
that one who mortgages his property by an 
English mortgage has no power to make a 
lease of it because by the mortgage he 

. transfers* the property to the mortgagee 
absolutely, and consequently he has no 
interest to transfer until the land is re-trans- 
ferred to him by the mortgagee in fulfilment 
of the condition or proviso that this shall 
be done upon payment of the mortgage- 
money. 

No doubt this contention would be correct 
if the English Common Law were applicable 
to the case, but what has to be applied is the 


Transfer of Property Act, 1882. Under that | 


Act a mortgage is a transfer of an interest 
in specific immoveable property for the 
purpose of securing (1) the payment of 
money advanced or to be advanced by way 
of loan, (2) an existing or future debt, or 


Previous to granting the above . 
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(3) the performance of an engagement which 
may give rise to a pecuniary liability. In 
whatever terms the document may be express- 
ed nothing more than what is stated in section 
58 (a) is effected, consequently although in 
the case of an English mortgage the mortgagor 


‘transfers the property absolutely to the 


mortgagee, the Indian Lawdoes not recognize 
that he does so in fact, and the mortgagor 
remains in Indian Law owner of the proper- 
ty subject, of course, to the mortgage. The 
fictions of English Law in regard to the 
legal and equitable estate have not been con- 
tinued in India. 

A mortgagor in possession can prima facie 
exercise the ordinary rights of an owner in 
possession. The only restriction imposed on 
him is that contained in section 66 of the 
Transfer of Property Act, that is to say, he 
must not commit any act which is destructive 
or permanently injurious to the property, if 
the security is insufficient or willbe rendered 
insufficient by suchact. In the present case 
the mortgagor is said by the document to 
have been paid the full three years’ rent 
and advance, but there is nothing to 
show that even if this was the case the 
security was thereby rendered insufficient 
within the meaning assigned to that 
term. 

It was not proved that the lease was 
colourable, benami, or fraudulent, and there 
was no ground for decreeing any part of 
the plaintiffs’ claims. It is unnecessary to 
decide whether there was misjoinder of 
parties. 

I would allow the appeal, set aside the 
District Court’s decree and dismiss the 
suit with costs ordering the plaintiffs to 
pay also the lst defendant’s costs of this 
appeal, the representatives of the Ist 
plaintiff being made liable to the extent 
of the assets of his estate which have 
come to their hands. 

Twomey, J.—I concur, 


Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Seconp Civi Apesar No. 1745 or 1914. 
March 29, 1916. 

Present:—Mr. Justice Walsh. 

Mahant DAY ALPU RI— PLAINTIF — 
APPELLANT 
versus 
NARAYAN DUTT AND OTHERS—DEPENDANTS 

—RESPONDENTS. ` 

Agra Tenancy Act (II of 1901), s. 158—“Successor”’, 
meaning of—Hindu Luw—Joint family—Survivor, if 
successor-—Decision of Revenue Court—Appeal to 
District Judge, maintainability of—Cowrt, duty of. 

A survivor in a Hindu joint family is a “successor” 
within the meaning of the word in section 158 of 
tho Agra Tenancy Act. [p. 26, col. 2.] 

An appeal against the decision of a Revenue Court 
deciding the question of successor under section 158 
of the Agra Tenancy Act liesto the District Judge. 


. 27, col. 1.4 j 
Dele Ts is the duty of a Court of Law, specially 
in a matter which is after all more a matter of settle- 
ment and revenuc than strict law inthe sense of 
determination. of the rights of litigants or redress ot 
wrongs, to take a broad and liberal view, if it is 
possible. [p. 26, col. 2.) i 

Second appeal from the decision of the 
District Judge, Saharanpur, dated the 20th 
June 1914. 


Mr. B. E. O'Conor (with him Dr. S. N. 
Sen), for the Appellants. 

The Hon'ble Dr. Sunder Lal, for the Re- 
spondents. l 

JUDGMENT.—I do not see my way to 
interfere in this case. The first point on 
which tbe plaintiff relies, namely, that he is 
entitled to resumption under section 154 of 
the Tenancy Act turns to my mind upon a 
pure question of fact. That question has been 
determined against him by both the Courts 
below. The question that remains is, inas- 
much as the suit is alternatively for assess- 
ment of rent, whether he brings himself 
within section 156 of the Tenancy Act. 
Undoubtedly if he brought himself within 
section 156 he would be entitled to assess- 
ment of rent. That question depends upon 
whether the defendants satisfy the conditions 
of section 158. As to this point I feel con- 


siderable difficulty. The facts are not in’ 


dispute. They are clearly set out in the 
judgments of both the Courts below. The 
question, I think, really turns upon whether, 
under the peculiar circumstances of fhis 


case, this land can be properly said to have - 


been held by two successors of the original 
grantee within the meaning of section 158. 
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‘The first Court which is the Revenue Court 
held that it could. The lower Appellate, 
Court obviously entertained considerable . 
doubt as to whether in the circumstances 
of this particular case there having been 
survivorship in the joint Hindu family, that 
could be said to come within the expres- 
sion “succession.” I think it is the duty of 
a Court of Law, specially in a matter which 
is after all more a matter of settlement and 
revenue than strict law in the sense of 
determination of rights of litigants or redress 
of wrongs, to take a broad and liberal view, if 
it is possible. I am quite conscious that, inas- 
much as it was thought necessary to come to 
this Court to get a decision that the word 
“successor” included a transferee, in affirm- 
ing the decision of the lower Appellate Court 
I am putting upon that word a meaning 
which may be regarded as elastic, if not ex- 
travagant. But it is to be borne in mind that 
this is legislation, which at any rate was 
intended to deal with all persons in the same 
position, under the same circumstances and 
with the same results, that is to say, to put 
them on the same footing. In the absence 
of any language appropriate to the position 
and nature of survivorship in the case of a 
joint Hindu family, the result of holding 
otherwise would be practically to strike these 
provisions ott of an Act of Parliament so 
far as Hindu joint families are concerned. 
I quote an observation from the judgment 
of the Court below: “Ifa survivor is not 
held to be a successor it is difficult to see 
how there can ever be two survivors to the 
original grantee in the case of a Hindu.” 
I agree with that observation and, therefore, 
hold with some hesitation that the construc- 
tion put upon the section by thelower Ap- 
pellate Court is justified and isa correct 
construction. If it is wrong, the plaintiff’s 
remedy is clearly for assessment of rent 
under section 156 and I should have had 
to send the case back for that assessment 
to be made. Similarly holding as I do that 
the case is covered by section 158, I 
should have had to send the case back, 
apparently in accordance with decided cases 
to which I have been referred, to the District 
Judge to .determines the revenue. But as 
has been pointed out by Dr. Sunder Lal on 
behalf of the respondents, the assessment 
which has already beensmade has been adopted 
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by the Assistant Collector who decided this 
case in the first instance; all, therefore, which 
is left for me to do is to affirm the decision 
of the Assistant Collector and to dismiss this 
appeal with costs. 

I may just refer to the point which Dr. 
Sunder Lal argued with considerable force, 
apparently not realizing that there were 
decisions against him by one Judge if not 
by two. Whatever view I may have been 
inclined to take upon this question (and 
there seem to me many questions in this 
dificult Act of Parliament about which it is 
possible to hold two different opinions with 
great confidence within five minutes of one 
another) I am prepared to follow, if not 
absolutely bound by, the decision of Mr. 
Justice Banerji, which by implication was 
adopted by the learned Chief Justicein Sunder 
Singh v, Collector of Shahjahanpur (1). A 
similar decision appears to have been given 
by my brother Banerji in answer to a 
refarence from the Board of Revenue in the 
year 1907, It must, therefore, be taken to be 
the law in this Court, until those authorities 
are overruled, that an appeal in such a case 
as this lies to the District Judge. The 
appeal is, therefore, dismissed with costs. 


Appeal dismissed. 
(1) 11 Ind, Cus. 514; 8 A. L. J. 539; 33 A. 553. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 71 
or 1914, 

‘April 27, 1916. 

Present: —Sir Edward Chamier, Krr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
Mahant KRISHNA DAYAL GIR— 
Decrer-HOLDER—-APPELLANT 
versus 
Musammat SAKINA BIBI AND otHers— 
JUDGMENT-DEBTORS — RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 48—Civil 
Procedure Code (Act XIV of 1882), s. 280— General 
Clauses Act (X of 1897), s. 6~MMorigage-decree passed 
before enactment of Act V of 1£08—Application 
for execution after 12 years—Acknowledgment, 
whether saves bar under section 48, ° Civil Procedure 
Code~-Limitation Act (IX of 1908), s. 19—Application 
for execution, when a contguation ofa prior appli- 
cation. 
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Section 48, Civil Procedure Code, 1908, applies to 
decrees for sale. [p 29, col. 1,] 

An application for execution of a morigage-deerce 
made more than 12 years after it was passed is barred 
under-section 48, Civil Procedure Code, and the fact 
that the old Code of 1852 was in force at the passing 
of tho decree will not prevent the operation of the 
said section, as no vested right in the procedure pre- 
seribed by that Code was acquired by the decree- 
holder within the meaning of section 6 of the General 
Clauses Act. [p. 28, col. 2; p. 29, col. 2.] 

Bisseshur Sonamat v. Jasoda Lal Chowdhry, 19 Ind. 
Cas. 391; 40 ©. 704; 170. W. N. 622; Jaimangalbati 
Misrain v. Badan Chand Das, 19 Ind. Cas. 899 and 
Manjuri Bibi v. Akkel Mahmud, 19 Ind. Cas. 793, 17 
C. L. J. 316; 17 C. W. N. 889, relied on. 

Konnsilla v. Ishri Singh, 6 Ind. Cas. 188; 82 A. 499; 
7 A. L. J. 420, disapproved. 

The words ‘fresh period of limitation’ in section 19 
of the Limitation Act do not refer to the term of 12 
years prescribed by section 48, Civil Procedure Code. 
Hence an acknowledgment under section 19 of the 
Limitation Act, whether made before or after the 
passing of the new Civil Procedure Code, 1908, will 
not give the decree-holder a further period of 12 
years from the dato of the acknowledgment within 
which to apply for execution of his decree. p. 
29, col. 1.] 

Per Chamier, C. J—An application for execurion 
cannot be treated as a continuation of a prior appli- 
cation where the relief asked for is different and is 
directed against property not touched by the first 
application. [p. 29, col. 2.] f 

Per Jwala Prasad, J—The law of limitation is a 
branch of the adjective law and governs all proceed- 
ings to which it is applicable, from the date of its 
enactment. [p. 30, col, 1.] 

Messrs. Hasan Imam, S. Sinha, Kailaspati, 
S. N. Palit and Gobardhan Misra, for the 
Appellant. . 

Mr. Muhammad Mustafa Khan, for the 
Respondents. 

JUDGMENT. t 

CHAMIER, C. J.—This is an appeal against 
an order of the Subordinate Judge of 
Gaya, dismissing an application made by 
the appellant for execution of a decree. 
The facts are as follows :—= 


A decree nisi was passed for the sale of 


. mortgaged property on August 11th, 1896, 


and was made absolute on February 6th, 
1898. Various applications were made for 
execution of the decree with which we 
are not now concerned. The first applica- 
tion which it is necessary to notice was 
made on February 16th, 1904. It was 
dismissed by the Subordinate Judge on 
January 23rd, 1905, but was allowed by the 
High Court on appealon June 28th, 1906. 
The next application was made on 
September 4th, 1907, and was also dis- 
allowed by the Subordinate Judge but was 
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allowed by the High Court on appeal on 
June 29th, 1910. The next application 
was madeon July 28th, 1911, and was 
struck offon June 29th, 1912, after the decree- 
holder had recovered a sum of about 
Rs. 67,000. The next application for execu- 
tion was made on September 6th, 1912, and 
was dismissed for want of prosecution on 
December 5th, 1912. Finally the present 
application for execution was made on 
July 18th, 1913. The Subordinate Judge 
held that it must be dismissed under 
section 48 of the Code of Civil Procedure 
as it was made more than 12 years from 
the date of the decree sought to be 
executed. 


The first question for decision in this appeal 
is whether section 48 of the Code of Civil Pro- 
cedure applies to the application. The ap- 
pellant relies upon section 6 of the General 
Clauses Act, 1897, which provides that the 
repeal of an enactment shall not affect any 
right acquired under the enactment repealed, 
or affect any legal proceeding or remedy in 
respect of any such right. He contends 
that if section 48 of the present Code of 
Civil Procedure is held to apply to the 
application for execution now in question, the 
result will be that the right which he had 
acquired under the Code of 1882 to execute 
his decree will be taken away. The point 
was considered in two cases by the Calcutta 
High Court and in one case by the 
Allahabad High Court. In both the 
Calcutta cases it was held that section 48 
governed an application made after the 
passing of the Code of Civil Procedure, 
1908, for execution of a decree for sale 
passed at a time when the Code of Civil 
Procedure, 1882, was in force. [See Bisseshur 
Sonamat v. Jasoda Lal Ohowdhry (1) and Jar- 
mangalbati Misrain v. Badan Chand Das (2).] 
The view taken in these two cases is strongly 
supported by the judgments of Mookerji, 
Carnduff and N. R. Chatterjea, JJ., in the 
case of Manjurt Bibi v. Akkel Mahmud (3). 
A contrary view was taken by Knox and 


(1) 19 Ind. Cas. aay 400, 704,17 0. W. N. 622, 

(2) 19 Ind. Cas. &99 

(3) 19 Ind. Cas. 793; 17 C. L. J. 816; 17 C. W. N. 
889, 
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Karamat Hussain, JJ., in Konsilla v. 
Ishri Singh (4). Those learned Judges were 
of opinion that aright to enforce execution ` 
of such a decree was a substantiye right 
acquired under the Codeof 1882 and was 
not affected by tbe passing of the Code of 
1908. The Calcutta High Court on theother 
hand held that in such a case it could 
not be said that the decree-holder had 
acquired a right under the Code of Civil 
Procedure, 1882, within the meaning of 
section 6 of the Genera] Clauses Act, 1897, 
They held that the decree-holder was entitled 
to execnte the decree in accordance with 
the provisions of the Code of 1882as long 
as it was in force but had no vested right 
in the procedure prescrited by that Uode, that 
the right enjoyed by the decree-holder had 
been created by the mortgage debt and 
had merged in the decree passed in the 
suit, and, therefore, could not be said to 
have been acquired under the Civil Pro- 
cedure Code of 1882. The view taken by 
the Calcutta High Court is supported by 
a long string of English decisions some of 
which are referred to by Carnduff, J., in 
one of the cases cited above. In my opinion 
the application for execution now in question 
should prima facie be dismissed with refer- 
ence to section 48 of the present Code of 
Civil Procedure. It is argued, however, 
that the decree-holder was within the meaning 
of sub-section 2 of that section, prevented 
by fraud or force on the part of the judg: 
ment-debtor from executing the decree. 
There appears to be no force whatever in 
this contention. The objections put forward 
against the applications for execution pre- 
sented on February 16th, 1904, and September 
4th, 1907, were allowed in the first instance 
by the Subordinate Judge and weredisallowed 
by the High Court on appeal. But it is 
impossible to hold thatthe objections put 
forward on those occasions were fraudulent. 
They were, as already stated, accepted by the 
Subordinate Judge and they raised fair ques- 
tions for decision. Next, it is contended 
that there was in March 1902an acknowledg- 
ment of liability within the meaning of section 
19 of the Limitation Act. I will assume, 
though it is by no means clear, that the peti- 
tion relied upon did amount to an acknow- 


(4) 6 Ind. Cus, 188; 82 A. 499; 7 A. L, J. 420. 
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ledgment within the meaning of the Limit- 
ation Act. An acknowledgment’ made in 
Mirch 1902 gave the decree-holder a fresh 
period of 3 years within which to apply for 
further execution of thedecree. The conten- 
ticn advanced before us was that the ae- 
knowledgment gave the decree-holder a fresh 
period of 12 years, but this contention 
overlooks the fact that atthe time when the 
so-called acknowledgment was made the Code 
of Civil Procedure, 1908, had not been passed 
and section 230 of the Code of 1882 did not, 
according to the decisions of the Calcutta 
High Court, apply at all to decrees for the 
sale of mortgaged property. There seems to 
be no ground whatever for the ccntention that 
the acknowledgment gave the decree-holder 
a further period of :2 years within which 
to apply for execntion of his decree. Section 
48 of the Code of Civil Procedure, 1908, ap- 
plies to decreesfor sale, but the passing of 
that Code cannot be held to give retros- 
pective operation to the so-called acknowledg- 
ment of March 1902 in sucha way as to 
give the decree-holder a fresh period of 12 
years within which to apply for further 
execution. Norin my opinion would any 
such acknowledgment, even if made after the 
passing of the Code of 1908, give a decree- 
holder a fresh period of, 12 years. To 
construe section 19 in the way suggested 


by the learned Counsel for the decree- 
holder-appellant would render many of 
the provisions in the 3rd column of 


Article 182 of the First Schedule to the 
Limitation Act useless in any case in which 
acknowledgment of hability had been given. 
There can, I think, be no doubt that the 
words ‘fresh period of limitation’ in section 
19 of the Limitation Act do not refer to the 
term of 12 years prescribed by section 48 of 
the Code of Civil Procedure. Lastly, it was 
contended that the present application for 
execution was one madè in continuation of 
the application presented on July 28th, 
1911. This contention also must be rejected. 
Upon the application of July 26th, 1911, 
a large amount of property was put up for 
sale. The present application for execution 
contains a prayer that it may be treated as 
being in continuation of, the application of 
1911, but it asks for relief altogether different 
from the relief claimed in 1911 and is direct- 
ed against property whigh is not touched by 
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the application of 1911. In my opinion the 
present application is not one iu continuation 
of the application of 1911. The result is 
that, in my opinion, the Court below was right 
in holding that the present application for 
execution is barred by section 48 of the 
Code of Civil Procedure. I would dismiss 
this appeal with costs, and would assess the 
hearing fee at three gold mchurs. 

Jwata Prasan, J. — This is an appeal in a 
proceeding for the execution of a decree. 
The question is whether the execution of the 
decree is barred by limitation. The decree 
for the sale of the. mortgaged property was 
passed on Angust llth, 1896, and was made 
absolute on February 6th, 1898, The present 
application for execution was made on July 
18th, 1918. The Subordinate Judge dis- 


, missed the application holding that it was 


barred under section 48 of the Civil Procedure 
Code, Act V of 1908, inasmuch as it was 
made more than 12 years from the date of 
decree sought to be executed. 

The contention on behalf of the appellant 
is that section 48 of the present Code does 
not apply to the application for execution 
as the decree in question was passed when 
the old Act of 1882 was in force, section 
230 of which did not apply to mortgage- 
decrees, and hence there was no limit of 
time for the execution of the decree. The 
contention is based on section 6 of the 
General Clauses Act, 1897, which provides 
that the repeal of an enactment shall not 
affect any right acquired under any 
enactment repealed. 

The contention does not appear to be scund. 
The decree-holder acquireda right to sell the 
mortgaged property under the Transfer of 
Property Act and not under the Code of Civil 
Procedure, which prescribes rules of pro- 
cedure for the enforcement of the decree 
through the aid of the Court. _ The rule that 
no order for the execution of a decree shall 
be made after 12 yearsfrom the date of the 
decree, is a rule of procedure and isa part of 
the Procedure Code. The decree-holder 
did not acquire any right under section 230 
of the Act of 1282, and hence its repeal by the 
present Code did not destroy any vested 
right gn him. 

The application forexecution will, therefore, 
be governed by section 48 of the Civil Pro- 
cedure Code of 1908 that was in force at the 
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time when the application for execution 
was made. This view is supported by a series 
of decisions of the Calcutta High Court and 
is based upon the principle that the law of 
limitation is a branch of adjective law and 
governs all proceedings to which it is applic- 
able, from the date of its enactment. s 

“It is further contended that, the period 
occupied in the litigation on acount: of the 
objections put forward by the judgment- 
debtors against the applications for 
execution presented on 16th February 
1904 and 4th September 1907 should be ex- 
cluded. The objections were partly allowed 
by the lst Court but were disallowed by the 
High Court on appeal. These objections 
certainly could not be said to be fraudulent 
within the meaning of section 48, Civil Pro- 
cedure Code. 

The third contention, of the decreas: holder 
is that the judgment-debtors acknowledged 

“their liability ina petition dated 17th March 
1902 presented in Court in Execution Case 
No. 54 of 1901; and hence the decree-holder 
is entitled to a fresh period of 12 years from 
the date of the said acknowledgment. | 

For the reasons given by the learned Chief 
Justice in his judgment I agree that the 
contention should be rejected. 

-The last contention of the decree- 
holder is that the present application. is in 
continnation of the application made in 
1901. It appears from the order dated 
23th June 1912 that the execution case was 
dismissed on part satisfaction on the prayer of 
the decree-holder. It is impossible to treat 
the present application as a continuation of 
that dismissed application. 

The result is that I agree with the learned 
Chief Justice in the order proposed by him 
and would-dismiss the application with costs. 

By tHe Court—The order of the Court is 
that the appeal .is dismissed. The hearing 
fee is assessed at three gold mohurs. 

A Appeal dismissed. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrer No, 4179 
oF 1910, a 
March 14, 1916. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
TIRTHABASI SING ROY AND ANOTHER— 
PLAINTIFES— APPELLANTS 
YErSUS 

BEPIN KRISHNA ROY AND OTHERS— 


Derenpants— RESPONDENTS. 

“Appeal, second—Civil Procedure Code (Act V of 
1908), s. 100—Substantial error or defect in procedure’ 
—Rejection of Commissioners report without directing . 
further enquiry. h 

In an appeal the Appellate Court rejected the 
report of the Commissioner for local investigation, 
which was acted upon by the Primary Court, and 
instead of directing a further investigation decided 
the appeal on other materials on the record, The 
case was ono which could not be decided without an 
investigation on the spot: 

Held, that the decision of the Appellate Court 
was open to second appeal under section 100, Civil 
Procedure Code, as it involved “a substantial error 
or defect in the procedure provided by the Code.. 
which may possibly have produced error or defect 
in the decision upon the merits.” [p. 31, col. 2.] 


Appeal against the decree of the Sub” 
ordinate Judge of Burdwan, dated the 5th 
September 1910, reversing that .of the 
Munsif, 2nd Court, Burdwan, dated the 
29th June 1909. 5 

FACTS.—The facts material to the report 
will appear from the-judgment and the 
arguments given below. 


Babu Dwaraka Nath Chakravarty (with him 
Baba Sarat Kumar Mitter), for the Appel- 
lants, contended that the Subordinate Judge 
was wrong in deciding the appeal without. 
directing a further investigation. The 
report of the Commissioner was found to 
be unsatisfactory by the Subordinate Judge. 
That finding could not be questioned in second 
appeal, but he committed an error of law 
in dispesing of the appeal excluding the 
report of the „Commissioner. The case was 
one which could not be decided without an 
investigation on the spot and without 
measurement and survey. The Munsif as 
well as the parties thought such investigation 
and measurements to be necessary. ` 


The Sub-Judge ‘did not say that such 
investigation was not necessary, still he 
decided the appeal without any reference to 
the report of a - Commissioner. Further, the 
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lower Appellate Court was wrong in decid- 
ing the question of limitation. It found 
*that the plaintiff was not in possession of 
the land in 1900, from which it inferred 
that the plaintiff was not in possession within 
12 years of the suit, though the suit was 


brought within 12 years from 1900, t.e., not- 


later than 1909. In the Appellate Court 
the question was raised for the firat time 
that Kismat Kora was not the same as Kora 
proper. Such a question ought not to have 
been allowed to be raised for the first time 
in appeal as it involved questions of 
fact. i 


Sir Rash Behari Ghosh (with him Babu 
Basanta Kumar Bose), for the Respondents, 
contended that the appeal was- coneluded 
by findings of fact. The Subordinate Judge’s 
finding that the report of the Commissioner 
was unsatisfactory could not be questioned 
in second appeal and his decision based 
upon findings of fact was unassailable, even 
though the findings of fact arrived at by 
him were erroneous. Apparently be thought 
that the case could be decided on the 
materials on the record without the help of 
` any further local investigation. 


He might be wrong in that view, still as 
there was evidence on the record to support 
the decision of the lower Appellate Court, 
it could not be questioned in second appeal. 
The findings of the lower Appellate Court 
on the question of limitation and on the 
question whether Kismat Kora was the 
same thing as Kora proper, weré findings of 
fact and as such conelusive in second 
appeal, 


JUDGMENT. 


Sanverson, C. J.— We are of opinion that 
this appeal should succeed and we think 
that the right order will be to direct that 
another local inquiry should be held, and 
the short grounds for thatopinion are these, 
that this case involved an inquiry into matters 
which in the ordinary course onght to be 
inquired into on the spot and the Munasif 
who directed the inquiry in the first instance, 
in my opinion, took the right course. The 
report of the gentleman who was appointed 
to make the inquiry was acted upon by the 
Court of first instance, but when it came to 
the Subordinate Judge he came to the 
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conclusion that the report of the Commis- 
sioner was an unsatisfactory one and could 
not be relied upon, and the learned gentle- 
man who bas argued this appeal has admitted 
that that report cannot be supported. There- 
fore, it seems to me that the right procedure 
was adopted in the first instance, namely, a 
local inquiry was directed, bat unfortunately, 
the reportof the gentleman who held the 
inquiry must be taken as unsatisfactory and 
unreliable. Then the Subordinate Judge, 
having rejected the material which in the 
ordinary course, if tbe inquiry had been 
properly held, would have been most 
valuable, proceeds to decide the case upon 
what was left. We think that this was not 
the proper way of dealing with the matter 
and that he oughtto have directed a second 
inquiry to be held, and we think that that 
does come within the words of section 100, 
clause (c), of the Civil Procedure Code, namely 
“a substantial error or defect in the procedure 
provided by -this Oode.........which may 
possibly have produced error or defect in the" 
decision of the case upon the merits.” We 
think that the course which the Subordinate 
Judge took in coming to a conclusion or, 
I may say without disrespect to him, in 
trying to come toa conclusion upon a part 
only of the evidence in the case, after he had 
rejected the Commissioner’s report,was a sub- 
stantial error or defect in the procedure 
which might possibly have produced error or 
defect in the decision of the case upon the 
merits. Therefore, we think the proper 
order is to remitthe case tothe Munsif 
with the opinion from us that he ought to 
direct another inquiry to be held. 

T ought to mention one fact, that the Sub- 
ordinate Judge seems to have decided the 
very material part of the case upon the 
ground which is set out in page 23 of the 
paper-book, where he says: “The lower Court 
comes to this conclusion apparently on the 
ground that Kismat Kora belongs to the 
malik of Kora proper which belongs to 
plaintiff. lt appears, however, that Kismat 
Kora does not belong to the malik of Kora 
proper.” Now as faras [ understand this 
case and the judgment of the Munsif, it was 
never disputed in the Court of first instance 
that if the land or any part of the land 
belonged to Azsmat Kora it belonged to 
the plaintiff, because there was no disting- 
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tion inthe Court of first instance between 
Kismat Kora and Kora proper. If there 
had been any point taken upon that 
in the Court of first instance, we do not 
know what evidence might have been led 
by the plaintiff with regard to that matter 
to show that the land, ifin Kismat Kora, 
belonged to him. On the other hand it 
might be shown the other way. Now that 
does seem to show that there was 
not only material error or defect in the 
procedure but a wrong decisioa on the 
part of the Subordinate Judge in deciding 
that the land, if it belonged to Kismat Kora, 
did not belong to the plaintiff; as a matter 
of fact there had been no dispute that 
the Jand,-if it belonged to Kismat Kora, 
belonged to the plaintiff, jast as much 
as the land belonging to Kora proper. 

The other point that was raised was a 
question of limitation, As I understand 
the judgment of the learned Judge, he 
has held that because it was proved that in 
1900 the plaintiff was notin possession of 
the land which is in dispute, therefore he 
was barred by the Statute of Limitation. That 
does not seem to be a sound ground for 


deciding that the plaintiff is barred 
by the Statute of Limitation. I think 
this is a matter which will have to be 


further inquired into in the manner I have 
indicated. Therefore I think this appeal 
should be allowed. 
Cost will abide the result. 
MOOKERJRE, J.—I agree. - 
Appeal allowed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1054 
oF 1913. 

March 7, 1916. 
Present:—Mr, Justice N. R. Chatterjea and 

~ Mr. Justice Richardson. 
MEYAJAN BUIAN— DEFENDANT— 
APPELLANT 
versus 
Srimatt JOYMALA AND OTHERS— 


PLAINTIFFS—— RESPONDENTS. @ 
Bengal Tenancy Act (VIII B. O. of 1885), ss. 1035, 
104, 1047, 105, 112, 113— Enhancement of rent— 3. 118, 
scope and operation of. 
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Section 113 of the Bengal Tenancy Act applies. to 
rents which have been finally settled under the 
provisions of one or other of the sections 104, 104J, 
105 or 112 of Chapter, X of the Act but it does 
not apply to rents otherwise settled, [p. 33, col. 1.] 


The provisions of section 113 are not applicable to 
a mereentry of an existing rent in the Record af 
Rights. [p. 33, col. 2.] 


Thore is realty no inconsistency between soction 
103B and section 113 of the Bengal Tenancy Act and 
the effect of the plain language of section 113 is not 
in any way controlled or cut down by anything in 
section 108B. [p. 34, cols. 1 & 2.] 

The operation of section 118 is mot limited to cases 
where there was no dispute between the landlord and 
the tenant as to the correctness of rents settled. [p. 
34, col, 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Noakhali, dated the 12th 


December’ 1912, modifying that of the 
Munsif at Hatiya, dated the 9th March 
1912. $ 


Babu Dhirendra Lal Kastgir, for the Appel- 
lant. 

Babu Gobinda Chandra Dey Roy, for the 
Respondents, 


JUDGMENT.—This second appeal arises 
outof a suit for rent brought by the plaintiffs, 
the respondents before us, against the defend- 
ant, who is the appellant. The plaintiffs are 


“the holders of lands in a Government khas 


mehal in which the land in snit is ineluded. 
Upon the judgment of the Court below it 
appears that by an express contract between 
the parties the defendant held this land at 
an annual rental of Rs. 8t-6-0, on 
condition that the landlord would be entitled 
to enhance the rent should it be found on 
measurement that the area occupied by the 
defendant was more than what was atated 
in the contract, 

It appears further that a Record of Rights 
was prepared in respect of this khas 
mehal under Chapter X of the Bengal 
Tenancy Act. The Record of Rights was 
finally published in the year 1910. The 
area of the holding as therein entered is 
larger than the area stated in the contract 
but the amount of rent entered is the same 
as the rent stated in the contract. There is 
no mention of the circumstances in which 
the rent was liable to enhancement. The 
landlord, the plaintiff, had himself measured 
the. holding before thé Record of Rights was 
published. The two measurements— that made 
by the landicrd himself and that made 
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by the Revenue Officer--are practically 
identical. In a suit for rent instituted in 
the year 1908, the landlord claimed an 
increased rent upon- the footing of the 
actual area of which the tenant was found 
to be in possession. The suit was com- 
promised and the petition of compromise 
filed by the parties is on the record. lis 
terms are not very clear and regard being 
had to the view we take of this case it is 
not necessary for us to examine its meaning 
closely, 

The real question that arises is, whether 
the rent entered in the Record of 
Rights was the rent settled under Chapter 
X of the Bengal Tenancy Act, and, if so, 
whether section 113 of the Act precludes 
the plaintiff from obtaining in the present 
suit a decree for rent at a higher rate than 
that entered in the Record of Rights. 

Section 113 runs as follows :— When the 
rent of a tenure or holding is settled under 
this chapter, it shall not, except on the 
ground of a landlord’s improvement or of 
a subsequent alteration, in the area of the 
tenure or holding, be enhanced in the case 
of a tenure or an occupancy holding or the 
holding of an under-raiyat haying occu- 
pancy rights, for fifteen years,and, in the 
case of a non-occupancy holding or the 
holding of an under-ratyat not having 
occupancy rights, for five years.” The 


section, therefore, applies to rents settled 
under Chapter X. Under that . Chapter 
rent may ` be settled in accordance 


with the provisions contained in sections 
104-104-J, or rent may be settled under 
section 105 or under section 112. When 
rent is finally settled under one or other 
of those provisions, ‘it cannot be enhanced 
(except on grounds which do not apply to 
the present case) within “the periods 
mentioned in section 118. 

The inference to be drawn from 
the way in which the case has been 
dealt with by both Vourts below is pro- 
bably that the rent entered in the Record 
of Rights was the rent settled under one or 
other of the provisions to which we have 
already referred. 

The learned Munsif states in his judgment 
that “the increase in” rent is claimed by 
plaintiff on the gruund of increase in area.” 
That is one of the grounds mentioned in 
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section 113. The learned Munsif refused 
to increase the rent on that ground, because 
in his own words “the quantity of land 
found on measurement in the Record of 
Right proceeding is very nearly the same 
as stated by the plaintiff.” In other words, 
the Munsif held that there was no sub- 
stantial alteration in the area of the holding 
subsequent to the date of the Record of 
Rights. The Munsif, therefore, rejected the 
claim for an enhanced rent and made a 
decree for the amount due according to the 
entry in the Record of Rights. In the lower 
Appellate Court the learned Subordinate 
Judge agreed with the Munsif on the 
question of fact as to the area of the 
holding. But he seems to have held that, 
inspite of section 113 of the Bengal 
Tenancy Act, the plaintiff was entitled to 
recover rent atan enhanced rate under the 
terms of his lease, and in this connection 
he referred to the consent decree in the 
previous rent suit which has already been 
mentioned. He did not notice that that 
decree beara date the year 1908. The 
decree was prior to the Revord of Rights 
and can afford no ground for increasing a 
rent subsequently settled under Chapter X 
of the Bengal Tenancy Act. ‘The learned 
Subordinate Judge’s reference, however, to 
section 113 isan indication that the rent 
was settled under Chapter X of the Act in 
the course of the Settlement proceedings. 


-Unless that was, the case section 113 would 


not have stood in the plaintiffs’ way and the 
Subordinate Judge would have been 
under no necessity to deal with the section 
or to attempt to explain it away. The 
section, of course, is not applicable to a mere 
entry of an existing rent in the Record 
of Rights. The Subordinate Judge 
could hardly have thought that the section 
could have any application to such an entry. 
Nevertheless as the materials before us do 
not show definitely thatthe rent was settled 
by proceedings taken under the chapter, the 
order we are about to make will be made in 
the alternative. 

We cannot accept the view of the learned 
Sobordinate Judge in regard to the effect 
of section 114, if he was referring to the 
eff&t of the section upona settled rent. 
He appears to have thought that its 
provisions were in some way inconsistent 
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with section 103B of the Bengal Tenancy 
Act. As an escape from this supposed 
difficulty, he apparently came to the conelu- 


sion that section 113 was only applicable to- 


cases where there was no dispute between 
the parties as to the correctness of a rent 
settled. The words ofthe section admit of 
no such limitation. There is really no 
inconsistency between section 103B and 
section 113, and if there were any inconsis- 
tency between them, the general provisions 
of section 103B would have to give way to 
the particular provisions contained in section 
113. Section 103B applies to all entries in 
the Record of Rights and creates a presump- 
tion of correctness in regard to them. 
Section 113 applies in those cases where the 
rent of a tenure or holding has been actually 
settled under the Chapter. There is no 
hardship in this, because rents are settled by 
the Revenue Officer after full enquiry and by 
proceedings which are judicial or quasi-judicial 
in their character and there are provisions 
which, subject to the conditions specified, 
enable his decision to be challenged by 
appeal to higher Revenue Authority or by 
the institution of a suit in the Civil Courts. — 


In the case, for instance, of rents settled 
under sections 104 to 104J there are the 
provisions contained in sections 104G and 
104H. But when a rent has been settled 
under that part of Chapter X, then section 


104J lays down that ‘ ‘subject to the provisions , 


of section 104H, all rents settled under 
sections 104A to 104F and entered in a 
Record of Rights finally published under 
section 103A, or settled under section !04J, 
shall be deemed....to be fair and equitable 
rents within the meaning of this Act.” This 
enactment has also to be considered in con- 
nection with section 113 and it has been held 

` that section 103B does not operate to modify 
its effect [Ambica Charan Chakravartt vy. Joy 
Ohandra Qhosh (191. 

In the case of fair rent settled under sec- 
tion 105, there are provisions (sectien 109A) 
which enablean aggrieved party to appeal, 
in the first place, to a Special Judge and then 
in some cases to come up to the High Court in 
second appeal. But subject to those provisions 
section 109 declares that “a Civil Court sKall 
not entertain any application or suit concern- 


(1) 4 Tad. Cas. 470, 13 G. W N., 210. 
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ing any matter which is or has already baen 
the subject of an application made, suit 
instituted or procaadings taken under sections* 
105 to 108 (both ineclusive).” Section 109, ` 
therefore, has also to bə considered in con- 
nection with section 113. č 

The settlement of rent under section ee 
is governed by provisions contained. 
sections 104 to 104J and does not sa 
separate notice. 

A consideration of Chapter X as a whole 
shows that the effect of the plain language of 
section 113 is not in any way controlled or 
cut down by anything in section 103B. 

The order we make is as follows:— 

The decree of the lower Appellate Court 
is set aside. 

The case willbe remitted to that Court 
to ascertain whether the rent in-question has 
or has not been settled under Chapter X of 
the Act. For that purpose fresh evidence may 
be admitted, if necessary. If the rent has 
been settled under Chapter X of the Bengal 
Tenancy Act, a fresh decree will be made 
dismissing’ the appeal from the Munsif’s 
decree. The effect will be to restore’ the 
judgment and decree of the Munsif. If, on 
the other hand, it be found that the rent has 
not been settled under Chapter X, then the 
learned Subordinate Judge will make a fresh 
decree in the same terms as to the rent pay- 
able as his present decree. 

Costs of this appeal will abide the result. 


Appeal allowed; Case remitted. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 5 
oF 1913. 
April 7, 1916. ` 
” Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
RAMKHELAWAN SINGH—Derenpantr-— 
APPELLANT 
Versus 
SUNDER RAUT AND oTHers—Pratstirvs— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 64, O. 
XXI, r. 54 (2) —Attachment of estate—Entyy m Tour 
Register, whether necessary — Supplementary information 
to Collector for entry in Touzi Register—Fresh attach. 
ment, effect of, on first attachqrent— Purchase pending 
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aitachment, legality of-—Vendor and purchaser—Pur- 
chaser’s lien, where sale void. 

-e An attachment of immoveable property is complete 
when the formalities mentioned in Order KAT, rule 
54 (2), are complied with. [p. 36,.col. 2] 

An entry in the Touzi Register is nopart of the 
procedure contemplated in the saidrule. [p. 26, col. 2.] 

A requisition from the Collector for additional 
information about the property for entry in the 
Touxi Register is no ground for the issue of a fresh 
attachment, if attachment has already. been made in 
the manner provided by the said rule, If a fresh 
attachment is issued, it is a redundancy and does not 
render void the first attachment. [p. 36, col. 2.] 

Gobind Singh v. Zalim Singh,6 A. 83; A. W.N. 
(1883) 182,-referred to. 

Mookhesur v. Ramphul, 5 N. W. P.H ©. R. 70, 
approved. 

A purchase made during the pendenoy of an attach- 
mentis void against all claims enforceable under it 
and the purchaser has not even a lien on the pro- 
perty to the extent of the purchase-money paid by 
him. [p. 87, col. 1.] 


Appeal from the decision of the Second 
Sub-Judge, Darbhanga, dated the 26th 
August 1912. 

Moulvi, Mohammad Mustafa Khan, for the 
Appellant. 

Messrs. S. R. Palit and B. N. Mitter, for the 
Respondents. 


JUDGMENT. 

Ror, J.—The plaintiff in 
Sundar Raut. Heis the jamadar of Rewari 
“Factory, which was part of the estate of 
E. S. Llewellyn under the management 
of Mr. M. H. Mackenzie as trustee to that 
estate. Mr. Mackenzie was, at the time 
of his marriage in 1889, in affluent 
circumstances and settled a considerable sum 
of money upon his bride. This money 
Mrs. Mackenzie has dealt with as her own and 
has, -both in Mr. Mackenzie’s own property 
at Rajkond and in the property at Rewari 
for which Mr. Mackenzie is trustee, adyvanc- 
ed from time to time sums from her 
private purse for carrying on the work 
„of these two factories. About the year 
1902 Mr. Follet was manager of Rewari 
Factory. He also found difficulty in 
_ carrying on the factory with the sums 
supplied him from the estate of which he 
was manager. He, therefore, borrowed 
money from Mrs. Follet to the extent of 
some Rs. 10,000 and, under his power-of- 
attorney, mortgaged the factory to Mrs. 
Follet as security for these advances. On his 
ratiring from the management Mr. Follet put 
pressure upon Mr. «Mackenzie for the 
liquidation of the debt due to Mrs, Follet. 


this case is 


‘in suit. 


_of managing proprietor; Mrs, 
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Mrs. Mackenzie accordingly made an advance 
sufficient to repay Mr. Follet, and obtained 
a first mortgage upon the property of the 
factory, including, among other villages, 2 
village of the name of Birnama. For the 
working expenses of the factory Mrs. 
Mackenzie advanced a further sum of 
Rs. 1,400 and took a second mortgage upon 
the factory property as security for this 
sum. The factory has of late come to its 
last tether. There are decrees outstanding 
against it for rent in all directions, and in 
particular a decree obtained by Ramkhelawan. 
In execution of this decree the village 
Birnama -was attached and sold in due 
course to Ramkhelawan Singh, the appel- 
lant in this case. The plaintiff-respondent 
pleads that this sale is void asagainst him 
by reason’ of the fact that he obtained 
from Mr. Mackenzie a deed of sale for 

Rs. 18,000 covering four villages belonging 
to the factory, one of which is Birnama 
and, in consideration of this deed of sale, 
paid to Mrs. Mackenzie Rs. 5,300 in part 
satisfaction of her mortgage lien upon the 
property. 

“The learned Subordinate Judge on these 
pleadings found every issue in fayour of the 
respondent. Hefoundthat Mrs. Mackenzie’s 
mortgages were genuine, that the sale to 
Sunder Raut was: genuine, and that when 
that sale was completed there was, in fact, 
no attachment subsisting upon the property 
Against that decision Ramkhelwan 
Singh appeals. It is not’ strenuously urged 
by Moulvi Mustafa Khan for the appellant 
that Mrs. Mackenzie’s evidence can be 
seriously assailed. I am of opinion that 
it is a clear and straightforward acecunt 
of the whole of her dealings with her 
marriage settlement since the time of her 
marriage. It is to be noted that when 
Mr. Follet was manager he took advances 
from Mrs. Follet, and this in itself is 
corroboration by probability that Mr. Mae- 
kenzie, for the benefit of the factory, also 
took advances from Mrs. Mackenzie. T 
am satisfied that these documents are good 
documents for valid consideration. I am 
also satisfied that the sale to Sundar Raut 
wast for the purposes of this case, a transac- 
tion made in good faith. Sunder Rant, no 
doubt, was anxious to improve his position 
from that of jamadar of the factory to that 
Mackenzie 


36 INDIAN CASES. 


RAMKHELAWAN SINGH v, SUNDER RAUT. 


was anxious, on her side, to secure what 
sam of money she could from the wreck 


of the factory. I am satisfied that the 
sale to Sundar Rant was made to this 
extent in good faith, and that, had there 


been no attachment upon the property, the 
village Birnama would have passed, ont of 
that deed of sale, to Sundar Rant. Lam 
not in agreement with the learned Subordi- 
nate Judge that there was no attachment 
subsisting upon the property. 

, In setting forth the dates of the various 
transactions [ am handicapped by the re- 
spondent’s failure to print in the paper book 
the services of second attachments, upon 
which be bases his claim tbat the first 
attachment was no longer subsisting on the 
14th May, the date of his sale. I have, 
however,. before me a full account of the first 
attachment made in execution of Ramkhela- 
wang decree. The first application for 
attachment was made in April 1910, and in 
accordance with that application, an order 
was issued to Mr. M. H. Mackenzie, defend- 
ant, which will be found on page 70 of the 
paper-book, prohibiting him from parting 
with the property by purchase, gift or 
otherwise. This order was proclaimed upon 
the spot by peons on the 13th April 1910, 
and was hung up on a conspicuous part of 
the Subordinate Judge’s ‘Court on the * 4th 
April 1910. On the 16th April 1910 a 
peon hung up a copy of the attachment 
in a conspicuous spot of the Collectorate, 
and on the same date an order was sent 
to the Collector of the District, notifying 
him that the estate No. 12,8226 annas 12 
gandas 3 cowries, etc., out of the 16 annas 
kham putti of Mouza Birnamatolla, 
had been attached. On the 20th April 
1910 the Collectors amla 
inasmuch as the estate had a separate 
account, the description given in the order 
of attachment was insufficient for notification 
by entry in the Touzi Register. Accord- 
ingly the order of attachment was sent to 
the Munsif of Samastipur “for favour of 
needful!” On receipt of this, the Munsif 
ordered that a fresh attachment should be 
served. It is asserted, and it appears from 
the judgment of the learned Subordfnate 
Judge, that a fresh attachment was so 
served, and that, not only was the in- 
formation required by the Collector sent to 


reported that, . 
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him, but also fresh notices of attachment 
served on this spot. The date of the fur- 
nishing of the Collector with the informa- 
tion required was the 7th May. The deed 
of sale executed by Mackenzie in favour of 
Sundar Raut was dated the 14th May. We 
are, therefore, asked by the respondents 
to hold that, in view of the fact that 
there was a second attachment issued upon 
the property, the first attachment was void, 
and that it cannot be said that the sale 
in this case arose out of the attachments 
which were completed on the 7th May. 
In support of this contention the ruling 


in the case of Gobind Singh v. Zalim 
Singh (1) is quoted. At the bottom 
of page 35 will be seen the real 


point in issue in this case. “It is incontro- 
vertible that the attachment of 1866-1867 
expired in 1867.” In this case there was 
no expiry of the attachments made on the 
13th, 14th and 16th April. They were 
attachments in due form, and from the date 
thereof the property of the estate attached 
remained bound for the execution of Ramkhela- 
wan’s decree. Even supposing for the sake 
of argument that it was necessary to 
enter attachment in the Touzi Register, 
even that was complete on the 7th May.. 
It is obvious, however, that the entry in 
the Touzi Register is no part of the pro- 
cedure contemplated in Order XXI, rule 54. 


It is sufficient that the attachment itself 
should be proclaimed in the Ccllector’s 
office, and it cannot be denied that the 


description given of the property was a 
sufficient deseription within the meaning 
of Order XXI, rule’ 54. The attachments 
were complete on the 16th April; what was 
done afterwards was a mere redundancy. 
I have not been able to obtain a full 
report of the case quoted by Mr. Justice 
Woodroffe in support of the contention that 
mere redundancy does not nullify a previous 
attachment. Itis that of Mookhesur vy, Ram- 
phul(2). But in my view the proposition 
is in itself obvious, that a work of 
supererogation on the part of the Munsif’s 
office cannot have the effect of nullifying 
an attachment duly made. I am satisfied 
that the purchase Made by Sundar Raut 
was made while the property was under 


U) 6 A. 33; A. W. N. (1883) 183, 
(2) 5 N. W. P, H. C. R. 70. 
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attachment, and that, within the meaning 
of section 64 of the Civil Procedure Code, 
.it is void as against all claims enforce- 
able under the attachment. I hold that 
the sale, at which Ramkhelawan purchased 
in execution of his own decree, created a 
claim enforceable under this attachment. 
Therefore, the purchase of Sundar Raut 
is void as against Ramkhelawan. 


Two further grounds are taken by the’ 


respondents upon which the decision of the 
learned Subordinate Judge should not be 
disturbed. The first is that, even if the 
“sale be declared to have bean made while 
the property was under attachment, Sundar 
Raut should be permitted to settle with 
Ramkhelawan by payment to him of the 
whole sum for which the attachment was 
made. This relief cannot be givenin the 
present proceedings. The suit is for a 
declaration that the purchase of Ramkelawan 
is void as against Sundar Raut; we cannot 
make any order in execution of the decree 
of Ramkhelawan upon the basis of the 
present suit, 


The third and last point taken is, that 
Sundar Raut has an equitable charge upon 
the property and that this charge saves him 
from eviction, Upon this argument the 
relief sought is that given in the plaint, 
“4, that if the Court is of opinion: that 
it is not consistent with reason to grant 
relief No. 3 to the plaintiffs, in that case 
Rs. 5,300 paid by the plaintiff in satisfaction 
of a portion of the mortgage-money, under 
the purchase made by the defendants third 
party, and to which the purchase made 
by defendants first party is subject, may 
be awarded from the defendants frst 
party”. The relief asked for is that there 
shall: be a decree for a lien upon the 
property in suit to the extent of the 
purchase-money paid to Mrs. Mackenzie. 
It is clear that Sundar Raut’s purchase is 
void as against the, property in suit. His 
purchase is void as against all claims 
created by Ramkhelawan’s purchase. No 
relief may be given to him in respect of 
any right accruing to him out of a 
purchase which is in itself: void. Upon 
all the grounds argued all the reliefs 
sought by Sundar Raut in this case are 
barred by reason of the attachment, if 
not on the 16th Agril, then on the 7th 
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May. The suit must, therefore, fail and is 


dismissed with costs. The appeal is decreed 
with costs. 


Ssarrupoiy, J.—I agree. 
Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE ALLALABAD Higa Court. 
March 28, 1916. 

Present: Viscount Haldane, Sir John lidge, 
Mr. Ameer Ali and Sir Lawrence Jenkins. 
SRI KISHAN LAL —PLAINTIFF—ÀPPELLANT 
versus 
Musammat KASHMIRO AND OTHERS—- 


Derenpants— RESPONDENTS. 

Pardanashin woman, dealings with—Family settle. 
ment-——Consent of pardanashin lady —Mutlers to be 
considered —Burden of proof—lraud, condonation of— 
Fraud pleaded in dzfence to an action—Limitation. 

Where a family settloment or the award of a 
panchayat is impeached by a pardanashin lady on the 
ground that her consent to the arrangement was 
obtained by fraud on the part of her kinsmen whoso 
interests conflicted withhers and who, therefore, misled 
her, and it is shown that the woman is illiterate and 
lacking in business capacity, the question which the 
Court has to consider is, not whether she knew what 
she was doing, had done or proposed to do, but how 
her intention to act was prodaced: whether all that 
care and providence was placed round her, as against 
those who advised her, which from their situation 
and relation with respect to her they were bound to 
exert on her behalf. [p. 44, col, 1.] 

Frand cannot be condoned unless there be full 
knowledge of the facts and of the rights arising out 
of those facts, and the partics are at arm's length, 
[p. 44, col. 1 J 

Huguenin v. Baseley, 14 Ves. (Jun) 273; 9 R. R. 276; 
33 E. R. 526; 1 Wh. & T. L. C., 7th Ed. 247; Moron v. 
Payne, 43 L. J. Ch. 249; 8 Ch. App. 831, referred to. 

Thore is no limitation under the Indian Seana 
which will bar a defence of fraud to an action, Tp. 
44, col, 1.) 


Appeal from a judgment and decree of the 
High Court, Allahabad, dated December 13th, 
1912, reported as 21 Ind. Cas. 617, reversing 
a judgment and decree of the Second Addi- 
tional Judge, Meerut, dated November llth, 
1910. 

FACTS.—The facts of the case are suffi- 
ciently set forth in their Lordships’ judg- 
ment, 

Sir W. Garth, appeared for the appellant 
and argued mainly on facts. He referred to 
Article 91, Schedule IT, of the Limitation Act 
of 1877 to show that Kashmiro did not take 


38 E 


INDIAN 
SRI KISHAN LAL V, KASHMIRO. 


steps to set aside the award within three 
years from the time when the fraud became 
known to her and was, therefore, precluded 
from impeaching it. 

Mr. DeGruyther, K. ©. {with him Mr. 
Dube), referred to Mozon v. Payne (1) and 
Huguenin v. Baseley (2). 

Sir W. Garth, in reply. 


` JUDGMENT.. 


Sir Jouw Epae.—This is an appeal from a 
decree, dated the 18th December 1912, of 
the High Court at Allahabad, which re- 
versed the decree, dated the llth November 
1910, of the Additional Judge of Meerut. 
The appellant, Sri Kishan Lal, is the 
plaintiff in the suit in which this appeal has 
arisen. ` 

The suit was brought on the 8th Septem- 
ber 1909- by Sri Kishan Lal, a minor, through 
his certificated guardian, on a mortgage 
of immoveable property, dated the 6th’ Sep- 
tember 1897, to recover one-fourth of the 
mortgage-money alleged to be then due, to- 
gether with interest and costs, by sale of the 
mortgaged property, The mortgage in 
question had beeu made by one Haji 
Mubammad Yahya Khan, in favour of 
one Faqir Chand, as the manager of 
Lala Harnam Das’s estate. Haji Muham- 
mad Yahya Khan died before this suit was 
instituted. His descendants and personal 
representatives åre some of the defendants 
to the suit; they deny the plaintiff's title, and 
allege that the mortgage of 1897 was satisfied 
as to part of the mortgage-money by payment 
to Musammat Kashmiro, and as to the balance 
by the grant of another and subsequent mort- 
gageinfaveur of Musammat Kashmiro, Others 
of the defendants are persons who allege 
_that they purchased in 1903 portions of the 
mortgaged property from Haji Muhammad 
Yahya Khan, and paid the consideration 
“money to’ Faqir Chand. The remaining 
defendant is Musammat Kashmiro, who 
denies the plaintiffs title, and alleges 
that the money which was advanced in 
1897 as the consideration for the mort- 
gage was money which belonged to her 
fora Hindu widow’s estate, and was advanced 
by Faqir Chand as and keing the managgr of 


(1) 8 Oh. App. 883; 43 L. J. Ch. 240. 
(2) 14 Ves. (Jun) 279; 9 R. R. 276; 38 B.R. 526; 
1 Wh. & T. L. ©. 7th Ed, 247. 
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her estate. On the other hand, the plaintiff's 
case is that the estate which was managed 
by Faqir Chand, avd of which the mortgage- 
money formed part, was the ancestral pro- 
perty of a joint Hindu family, and that one- 
fourth share of the family property has 


. devolved upon him. Hence he claims in 


this snit to recover one-fourth of the money 


_which he alleges is due. 


The following genealogical table will show | 
how the plaintiff was related to Lala Harnam 
Das, who was the husband of Musammat 
Kashmiro, and the relationship which exist- 
ed between Faqir Chand, Lala Harnam 
Das, Pifare Lal, and other persons, to 
whom it will be necessary to refer. The 
common ancestor was Lala Zauki Ram. 








3 ps 2 
2¢ = 
SAS = 
Sey f S 
248 § a 
oR A = 
A =D 
ba 
——s | 3 
Z 2 ny} oy 
4 È % F 
r7 an ae Pan 
ao = om rma 
2 = = 
| g w co] 
Fey Ta 
E = 
ae ii 
| aa] Gi, 
o j 8 
o9 8 
w | Be 3. 
2 EDN By 
ft wn QR 
= age ; & 
g-| ge ay 
5 B. i g = 
5 a a on 
= Zs Â 3 ara MANG 5 
gS — č A 
go qi. O i; & 2 
= a TE os eM 
GE = i 
5 teal 
‘s | || 
ios 
aan ` a 
38 [A 
AO oo 
en Ae i Ws 
‘Ras 
ER a 
os a 


PA 


Having regard to the facts of this case, 
it is peculiarly necessary to see how the 
plaintiff alleges title in himself to sue upon 
the mortgage of °1897. In his plaint, 
which was filed on the 8th September 1909, 
the plaintiff alleges, so far as is material, as 
follows:—_ - . 
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“1. The plaintiff is the mortgagee of the 
lands owned by the defendants. 
“2, The particulars of the mortgage are as 
follows: — 
“(a.) Date of mortgage —Dated and re- 
gistered on the 6th September 1897. 


“(b.) Names of the mortgagor and the 


mortgagee.— Haji Muhammad Yahya Khan, 
mortgagor, and Munshi Faqir Chand, mort- 
gagee. 

“(c.) Amount of mortgage-money. = ,000 
rupees. 

“(d.) Rate of interest.— Interest at the 
rate of 12 annas per cent, per mensem and 
compound interest to be charged annually. 

‘(e.) Property mortgaged.—Zamindart in 
the villages of Dhantala and Uldhan, a detail 
of which is given in the reliefs. 

Sf?) The amount  claimed.—10,500 
rupees. 


“3. After the death of Lala Harnam Das 
a dispute took place among his survivors, in 
which Babu Sheocharan Lal, deceased, father 
of the plaintiff, alleged himself to be the 
owner of the whole on the ground of adop- 
tion. Under the agreement, dated the 28th 
November 1892, the said dispute was refer- 
red to Lala Sri Ram and Mohan Lal, arbitra- 
tors, and Lala Daya Ram, umpire, for arbitra- 
tion. . 

“4. Under the arbitration award, dated 
the 10th and registered on the 17th January 
1893, it was declared that defendant No. 
9 (Musammat Kashmiro) would remain the 
owner of an 8-anna share of the property 
by virtue of life-interest; that Munshi Faqir 
Chand would remain the owner of a 4-anna 
share, and that Parbhu Dayal, Mahesh Das, 
and Sheocharan Lal would remain the owners 
of the (remaining) 4-anna share. But under 
the said award the property and the business. 
of. all the aforesaid shareholders were allow- 
ed to remain joint during the lifetime of 
Munshi Faqir Chand, and for the, manage- 
ment of the whole of the’ property and 
the business Munshi Faqir was appointed 
manager, and bis name was recorded in the 
revenue papers in respect of all the property 
and the whole of the business was carried 
on in his name. $ 


“5. The share of Lala Mahesh Das and 
Parbhu Dayal was received by Lala Sheo- 
charan Lal, father of the plaintiff. 


-the aforesaid property, 
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“6, Munshi Faqir Chand, as manager of 
has advanced the 
aforesaid loan to the aforesaid mortgagor out 
of the estate under the aforesaid bond.” 

x x = š z 

“Ig. The plaintiff was a member of the 
joint family with his father, Sheocharan 
Lal; he ig the owner of the whole of the 
property and the capital by right of survivor- 
ship.” 

Musammut Kashmiro, in her written 
statement, amongst other things, alleged that, 
after the death of Zauki Ram, the ancestral 
property left by him was partitioned in or 
about -1863 amongst his three sous, Lala 
Harnam Das, Chajju Mal, andFaqir Chand,and 
thereafter the three brothers lived separate, 
and were separate in food and in business; aud 
that her husband, Lala Harnam Das, through 
his ability and business made great additions 
to his share of the partitioned property, 
and with the profits of money dealings ac- 
quired a great deal of property. She also 
alleged that Fagir Chand, as her manager 
and agent, advanced the mortgage-money of 
1897 out of the property which had come to 
her as the widow of Lala Harnam Das. 

Tu her written statement Musammat Kash- 
miro denied all knowledge of any mutual 
dispute. She stated that the arbitration 
proceeding was not taken in good faith, 
but was taken to defeat the vights of tha 
real heirs of Harnam Das; that the agree- 
ment of reference was signed without her 
authority by Piyare Lal; that she was under 
the influence of her brother-in-law, Faqir 
Chand, who deceived her, misrepresented 
to her the nature and the effect of the agree- 
ment of reference, and induced her by his mis- 
representations and threats to acknowledge 
the agreement of reference before the Sub- 
Registrar, and that she had no legaladviser. 
According to her, the written contents of 
the award were never read out to her, and 
Faqir Chand during his lifetime had made 
her believe that she was the sole proprietor 
of the property which had been left by her 
husband. Shealleged that since her hus 
band’s death, on the 15th October 1892, she 
had been in proprietary possession of the 
money: -lending business withont the partici- 
pation of anyone elce, and that she had 
appointed Faqir Chand as the manager of 
her business, 
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In order rightly to understand some of the 
points which arose in this case, it is necessary 
that the following consideraticns should be 
borne in mind. At the time, 1863, when it 
is alleged that the three sons of Zanki Ram 
separated, the joint family property was, so 
far as appears, of the value of about 9,000 
rupees. From 1863 until he died in 1892, 
Lala Harnam Das carried on in his own 
name a money-lending business, in which he 
accumulated property of the value of about 
300,000 rupees. When Lala Harnam Das 
died he left surviving him his second wife, 
Musammat Kashmiro, three daughters whom 
he had by her, and two daughters by his 
first wife, one of whom, Musammat Kaki, 
wag childless, and the other of whom, 
Musammat Bhagwan Dei, had a son, Piyare 
Lal, who has been a prominent witness in 
this suit. Lala Harnam Das left surviving 
him his brother Faqir Chand, who was a 
Tahsildar, and the eldest male relation of 
Lala Harnam Das when he died. Chajju Mal, 
another brotherof Lala Harnam Das, had died 
in 1885, but he had left surviving him three 
sons, Mahesh Chand, Parbhu Dayal, and 
Sheocharan Lal, a Munsif, who were living 
when Lala Harnam Das died. Musammat 
Kashmiro was a pardanashin lady, she was 
illiterate, and it has not been shown that 
she was a woman of any business capacity. 
She was a woman who, in matters of business, 
would have to rely for advice and guidance 
upon others. If on the death of Lala Zauki 
Ram the three brothers did not separate, but 
continued to live as a joint Hindu family, it 
may be assumed that the property which 
Lala Harnam Das had accumulated was, 
when he died, joint property. If, on the 
other hand, the three brothers separated 
in 1668, it is to be assumed on the 
evidence that the property which Lala 
Harnam Das accumulated was his separate 
property. If there was uo separation, the 


members of the joint family who on the_ 


death of Lala Harnam Das were entitled 
to the property which had been accumulated 
by Lala Harnam Das, were Faqir Chand, 
whose interest represented one half, roughly 
speaking 150,000 rupees, on a partition, 
and Mahesh Das, Parbhu Dayal and 
Sheocharan, whose interest between them 
represented the other moiety, or, roughly 
speaking 50,000 rupees each, on a partition. 
Musammat Kashmiro would in that event 
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have been entitled to nothing except 
maintenance. If the three brothers had 
separated and lala Harnam Das had 
adopted his nephew Sheocharan as his son, 
Sheocharan would, on the death of Lala 
Harnam Das, have been entitled to the whole 
of the property, worth about 300,000 
rupees, which Lala Harnam Uas had 
accumulated, and Musammat Kashmiro would 
have been entitled to maintenance only. 
If the three brothers had separated, and 
Lala Harnam Das had not adopted Sheo- 
charan as his son, Musammat Kashmiro 
would have been entitled for a Hindu 
widow’s estate to the whole of the property 
which Lala Harnam Das died possessed of, 
and that property would, on her death, go to 
Lala Harnam Das’s daughters. 

Lala Harnam Das died on the 15th 
October 1892, and thereupon it was 
arranged between Faqir Chand and his 
nephew, Sheocharan, that Sheocharan 
should be put forward as the adopted ` 
son of Lala Harnam Das, Faqir Chand, 
however, insisting that he should be appointed 
manager of the estate. On the 20th October 
1892 Faqir Chand having had prepared 
an application to the Revenue Court for 
mutation of names in favour of Sheocharan 
as the adopted son of Lala Harnam Das, 
presented it to the Revenue Court. There 
can be no doubt that at that time it was 
intended by Faqir Chand and Sheocharan 
that the whole of the property which was 
left by Lala Harnam Das should be claimed 
by Sheocharan as his adopted son. Sub- 
sequently on the 25th May 1905, 
Sheockaran alleged that he “was the heir to, 
and the owner of, the estate of Lala 
Harnam Das, deceased, on account of 
his being an adopted son.” Faqir Chand had 
also had prepared a power-of-attorney, dated 
the 20th October 1892, according to which 
Sheocharan Lal, “adopted son” of Lala 
Harnam Das and Musammat Kashmiro, 
widow, appointed Fagir Chand and Mahesh 
Das their general attorneys for, amongst 
other purposes, an application to the Revenue 
Court for mutation of names, That power- 
of-attorney was signed by Sheocharan, and 
the mark of Musammat Kashmiro was put 
toit by Piyare Lal. The reference in that power- 
of-attorney to Sheocharan as the adopted son 
of Lala Harnam Das ds the only piece of evi- 
dence to which their Lordships’ attention has 
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been called as suggesting that Musammat 
Kashmiro had on any occasion recognised 
Sheocharan as the adopted son of her late 
husband. It is exceedingly improbable that 
she knew how Sheocharan was described in 
the power-of-attorney or the purposes for 
which that power-of-attorney might be 
used. She was then acting under the 
guidance and on the advice of her brother-in- 
law Faqir Chand. Although the design 


‘of making it appear that Sheocharan was 


the adopted son of Lala Harnam Das, and 
of having his name entered in the registers 
as the owner of the zamindari property, 
which Lala Harnam Das had acquired, was 
soon abandoned, the application to have his 
name entered in the registers as the owner 
is of importance, as it shows that at that 
time Faqir Chand and Sheocharan were 
treating the property which Lala Harnam 
Das had acquired as being the self-acquired 
property of Lala Harnam Das, and not as 
property which he had acquired as a member 
of a joint Hindu family. 

Shortly after the 20th October 1892, 
Faqir Chand came to the conclusion that it 
would be more to his interests that his 
name, and not that of Sheocharan, should 
be entered in the Revenue Registers as 
the owner, and on the 2nd November he 
sent to Sheccharan drafts of applications for 
mutation of names in his, Faqir Chand’s, 
favour, and of an agreement giving him 
authority to act as manager. Sheocharan 
sent a vague and evasive reply, and finally 
on the 19th November 1892, Faqir Uband 
filed applications in the Revenue Ccurt for 
a stay of the mutation proceedings. On 
the 20th November 1892, Faqir Chand, 
Mahesh Das, and Piyare Lal went to Musam- 
mat Kashmiro at Meerut. The following 
entry of the 20th November 1592 in 
the diary of Faqir Chand is instructive as 
showing the influence which was brought 
to bear upon this illiterate ypardanashin 
lady :— 

“Sunday, the 20th.—I went to ‘Bahabhi 


Saheba’ at Meerut along with Mahesh Das 


and Piyare Lal. ‘Bhabhi Saheba’ said that 
she wanted to have mutation of names in 
respect of the property effected in her 
favour alone, that she did not want to have 
it effected in favour of anyone else, and 
that she had no confidence in anyone. After 
a long conversation, entreaties, and hesitation, 
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she consented to mutation of names being 
effected in my favour; and a telegram asking 
Sheocharan Lal to come, was sent. Drafts 
of the applications were caused to be pre- 
pared by Shaikh Ghulam Rasul.” 

Owing to some objections on the part of 
Sheocharan, the arrangements proposed by 
Faqir Chand fell through, and it appears 
from the following entry of the 26th 
November 1892, in the diary of Faqir 
Chand, that a new arrangement was agreed 
to between Faqir Chand, Mahesh Das, Sheo- 
charan, and Piyare Lal:— 


“Saturday, 26th (Meerut).—A conversation 


took place after 12 o'clock in the 
presence of Faqir Chand, Mahesh Das, 
Sheocharan Lal, and Piyare Lal,.... the 


fands were agreed to be joint; it was further 
agreed that the Musammat (as one party), 
Faqir Chand (as second party), and Mahesh 
Das, Parbhu Lal, and Sheocharan Lal (as 
third party), were entitled to one-third share 
each. The property in respect of which 
Sheocharan Lal’s name was entered in the 
lifetime of the brother, and the funds 
belonging to Faqir Chand, which were 
separate from the joint funds, were kept 
separate.” 


It will be observed that on the 26th 
November 1992, Sheocharan abandoned the 
position which he had taken up as an adopted 
son of Lala Harnam Das and abandoned the 
claim that the property which Lala Harnam 
Das had acquired was the self-acquired and 
separate property, of Lala Harnam Das, and 
claimed a share through his natural father, 
Chajju Mal. It will also be observed that it 
was at that meeting agreed that Musammat 
Kashmiro, who, if the property was joint 
family property was not entitled to any share, 
The 
agreement that she should have a one-third 
share is explained by the fact that Piyare 
Lal was present and assenting and by the 
fact that he had been promised by Faqir 
Chand 10,000 rupees if he would consent. 
Piyare Lal had no interest in the property 
if it was in fact joint property; he had, 
however, a mere contingent reversionary 
interest of a then unascertainable value in 
the property if it had been separately acquired 
property of Gala Harnam Das. 

On the 27th November 1892, Sheocharan 
and his brother Mahesh Das expressed 
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dissent from the arrangement to 
agreed on the 26th. 
However, on the 28th November 1892, 
an agreement of reference to arbitra- 
tion was drawn up and was executed 
by Faqir Chand, Mahesh Das, Sheocharan, 
‘Musammat Kashmiro, by the pen‘of Piyare 
Lal,” Parbhu Dayal, Piyare Lal, and Kedar 
Natb, who was the husband of Musammat 
Kaki. By that agreement the arbitrators 
were not bound to allot to Musammat Kash- 
miro a one-third share; they might if they 
so chose allot to her an infinitesimal] share ; 
but out of the share which they might 
allot to her they were bound to allot 
a share, to be enjoyed at once, to Musammat 
Bhagwan Dei, and a similar share to 
Musammat Kaki, neither of whom could 
in any view of the law have been entitled 
to a share to be enjoyed during the lifetime 
of Musammai Kashmiro. Execution of that 
agreement was admitted by Musammat Kash- 
miro to the District Sub-Registrar, but it 
is impossible to believe that she understood 
the nature and effect of the agreement, and 
equally impossible to believe that anyone 
who had any regard to her interests could 
have advised her to be a party to it. 

The arbitrators called for statements from 
the parties, but do not appear to have exa- 
mined any witnesses, and on the 10th Janu- 
ary 1893 they made their award, and 
allotted to Faqir Chand a 4 anna share, to 
Parbhu Dayal, Mahesh Das, and Sheocharan, 
a joint 4-anna share, to Musammat Bhagwan 
Dei a 2-anna share, Musammat Kaki a 1}- 
anna share, and to Musammat Kashmiro (to 
include the share of her three daughters) a 
4}-anna share, and awarded that after the 
death of Musammat Bhagwan Dei, her male 
issue should get her share and the profits 
accruing therefrom. It appears from the 
award that Musammat Kashmiro had given 
to the arbitrators a written statement signed 
by the pen of Piyare Lal, in which shealleged 
herself to be the sole heir and entitled to 
the estate of Lala Harnam Das, and prayed 
that she should get the whole estate. The 
arbitrators had under the agreement of re- 
ference power to appoint a manager of the 
estate, and Faqir Chand was appointed the 
manager. 


It has been contended on behalf of the 
plaintiff that some answers which were given 


their 
which they had 
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by Musammat Kashmiro to interrogatories on 
a commission ina suit in 1895 show that 
Musammat Kashmiro had fully understood the 
nature and effect of the agreement of reference 
of the 28th November 1892, and that the 
award had been read over to her, and that 
she had acquiesced in it. It appears to 
their Lordships that the answers to. these 
interrogatories had been dictated to her by 
Faqir Chand, and were not such answers as 
might have been expected from an illiterate 
pardanashin lady like Musammat Kash- 
miro, and their Lordships attach no impor- 
tance to them. 


The learned Additional Judge of Meerut 
who tried this suit found thatthe award was 
made with the knowledge of Musammat 
Kashmiro, and was explained to and under- 
stood by her, and she accepted it. The 
Additional Judge came to no precise finding 
on the question as to whether Lala Harnam 
Das, Faqir Chand, and Chajju Mal had sepa- 
rated, but he appears to have considered 
that there may have been some partial separa- 
tion, and that the brothers, or at least Lala 
Harnam Das and Chajju Mal, subsequently 
reunited. Assuming that there was a sepa- 
vation, their Lordships consider that there 
is no conclusive evidence that the brothers, 
or any two of them, reunited. The view of 
the situation of the Additional Judge, ap- 
parently, was that Faqir Chand and Musam- 
mat Kashmiro had conjointly defrauded 
Sheocharan, and had, by guile and trick of 
the award, got three-fourths of the property 
out of his hands. This view, it may be 
observed, involved the assumption that the 
three brothers, Lala Harnam Das, Faqir 
Chand, and Chajju Mal, separated, and that 
none of them had afterwards reunited, and 
that the property left by Lala Harnam Das 
was his property self-acquired after the se- 
paration; and the further assumption that 
Lala Harnam Das had adopted Sheocharan. 
The Additional Judge gave the plaintiff a 
decree. From that decree the defendants 
appealed to the High Court. 


On the appeal the High Court considered 
that two main questions arose :-— 

“1. Were the arbitration proceedings and 
the award valid and binding P and 

“2. Ought these proceedings to be regard- 
ed as a fair family settlement even if the 
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Court considers that there was no real arbi- 
tration in the strict sense ?” 


The leatned Judges considered that the 
second question arose because, as they said, 
it often happens that the machinery of a 
pretended arbitration is had regourse to in 
order to carry out what is in reality a 
family . compromise or arrangement. They 
.found, and their Lordships agree with them, 
that there was in fact no real arbitration 


and that the so-called ‘ ‘arbitration was no-s, 


. thing short of a sham.” 


ln arriving at a conclusion as to whether 
the award could be regarded as embodying 
an agreement as to a fair family settlement, 
the learned Judges in the appeal considered 
(1) How far the claim of Sheocharan to be 
the adopted son of Lala Harnam Das was 
honest ? (2) How far the claim of Faqir 
Chand that the family was joint was honest ? 
and (3) How far the interests of Musammat 
Kashmiro were protected, and what know- 
ledge she had of .the proceedings ? They 
considered, and their. Lordships agree with 
them, that if Sheocharan was really the 
adopted son of Lala Harnam Das he would 
never have: given up his position as an 
adopted son. ` Sheocharan was a Munsif and 
must have: known what his rights were if 
he was in fact an adopted son. It could 
not have been difficult for him to prove in 
1892, if it was the fact, that he had been 
adopted by Lala Harnam Das. If he had 
been the adopted son of Lala Harnam Das 
and the family was joint, his share in the 
‘property which Harnam Das had accumu- 
lated would have been of the value of nearly 
100,060 rupees; if, on the other hand, that 
property was self-acquired by Lala 
Harnam: Das, Sheocharan would have taken 
the whole of. it, which was of the value of 
nearly 800000 rupees. By abandoning the 
position of an adopted son, which he had at 
first on the death of-Lala Harnam Das 
taken up, he reduced his interest in the pro- 
perty, if joint, to a share of about the 
value of 50,000 rupees. If the award em- 
bodies a family agreement, Sheocharan’s 
claim to share in the property was through 
his father Chajju Mal and not as the adopted 
son of Lala Harnam Das, and Sheocharan 
must have known as a Hindu and as a lawyer 
that if he had been adopted by 
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Harnam Das he could nòt claima share 
through his natural father. 


The learned Judges on the appeal found, 
and their Lordships agree with them, that the 
three brothers had separated, that there had 
been no reunion, and that the property which 
Lala Harnam Das had accumulated was his 
self-acquired property. They shrewdly ob- 
served that if Faqir Chand had been joint 
with Lala Harnam Das he would never for a 
moment have allowed an application for 
mutation of names in favour of Sheocharan 

‘to be made, nor would he have called Sheo- 
charan the adopted son of Lala Harnam Das 
in the draft agreements which he prepared. 

The learned Judges in the appeal to the 
High Court, . having carefully considered the 
evidence, were of opinion that. there was 
nofair family arrangement arrived at, and 
found that it had not been shown that 
Muszmmat Kashmiro had any independent 
advice, or understood the effect of the so- 
-called award on her interests; they believed 
that she never knowingly consented to the 
division of her husband’s estate, and they 
allowed the appeal and ananasen tip suit 
with costs. 


Their Lordships musi not be taken as 
dissenting from the conclusions of the 
learned Judges of the High Court, but their 
Lordships consider that this appeal may 
properly be dismissed on the broad ground 
that on the death of Lala Harnam Das his 
widow, Musammat Kashmiro, came under 
the influence of her brother-in- -law, Faqir 
Chand, who was an interested party in all 
the subsequent proceedings, whom she 
trusted toadvise her, and on whose advice 
she acted until he died in 1905. His 
interests conflicted with hers. Faqir Chand 
advised her in his own interests, and not in 
hers. He concealed from her tbe true nature 
and effect of the different proceedings in this 
case, and misled her. She was not a woman 
of business, and he managed the property 
from 1693 until he died, and she believed 
that he was acting as manager for her. 
From the death of her husband Faqir Chand 
stood to her in a fiduciary relationship, which 
continued until he died, and she was entitled 
to recive from hima full disclosure of all 
the affairs which concerned her, but he 
betrayed his trust. Piyare Lal who was her 
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husband’s ‘grandson, and in whom Musammat 
Kashmiro also trusted as an adviser, acted 
from interested motives in collusion with 
Faqir Chand and betrayed the confidence 
which she reposed in him. 

Under such circumstances, the award, 
whether regarded as an award, or as a 
document embodying a family arrangement, 
cannot stand, ib must be treated as a nullity. 
Musammat Kashmiro cannot be regarded as 
an assenting party to any arrangement for 
the division of the property which was left 
by Lala Harnam Das. The question in such 
a ease as this is, not whether Musammat 
Kashmiro knew what she was doing, had 
done, or proposed todo, but how her inten- 
tion to act was produced: whether all that 
care and providence was placed round her, 
as against those who advised her, which 
from their situation and relation with respect 
to her they were bound to exert on her 
behalf. Fraud, such as there was in this 
case, cannot be "condoned unless there be full 
knowledge of the facts and of the rights 
arising out of those facts, and the parties are 
at arm’s length. [See Huguenin v. Baseley, 
(1), Moxon v. Payne (2) .] 

It has béen contended here tbat limitation 
isa barto Musammat Kashmiro’s defence. 
The Indian Limitation Act would not apply 
to her defence. Even if she were suing to 
recover possession of property of which she 
was deprived by the award, time would not, 
under the circumstances of this case, begin to 
run against her until Faqir Chand died. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 
The appellant must pay the costs of the first 
respondent, who alone appeared. 

Appeal dismissed, 

Solicitors for the Appellant: Messrs. T. L. 
Walons § Co. 

‘Solicitors for the Respondents: 
Barrow Regers & Nevill. 


Messrs. 
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PATNA HIGH COURT. 
` Civin Revision Petition No. 107 or 1916. 
April 4, 1916. |, 
Present: — Sir Edward Chamier, KT., Chief 
Justice, and Mr. Justive Jwala Prasad. 
DWARKA SINGH—PETITIONER 
D versus 
LAYAKAT ALI KHAN—Obpposire Parry. 

Limitation Act (IX of 1908), s. 5—Appeal presented 
after time—‘Sufficient cause’—Review of judgment, 
deduction of time occupied in—Practice. 

It is not always a ‘sufficient cause’ for presenting an 
appeal after time that the appellant was unsuccess- 
fully prosecuting an application for review of the 
judgment appealed against. [p. 45, col. 1.3 

Whether the time oceupied in proceedings for 
review may be deducted for admitting a belated 
appeal depends on the circumstances of each particu- 
lar caso. [p. 45, col. 1.] 

It is common practice to file an appeal as well ag 
an application for review. Where the application 
for review related to a small matter, the acceptance 
of which would not have rendered unnecessary an 
appeal, or where it must have been obvious to the 
appellant that the review petition could not be dis. 
posed of within the time limited for appeal, Courts 
will be slow to excuse the delay in filing the appeal, 
[p. 45, col. 1.] 

Messrs. Ganesh Dutt sinha and Nirsic 


Narain Sinha, for the Petitioner, 


JUDGMENT.—A suit was brought against 
the present applicant and two other persons 
for rendition of accounts, The preliminary 
decree was made in August 1913, and a 
Pleader was appointed Commissioner to take 
the accounts. The Commissioner found the. 
applicant liable fora sum of Rs, 3,777. The 
applicant lodged a number of objections 
against the finding of the Commissioner, 
Some of them were allowed, with the result 
that the sum payable by the applicant was 
reduced to about Rs. 2,420 and a final decree 
was made on March 24th, 1915, for payment 
of that sum and costs amounting to Rs. 1,220 
odd were awarded against the applicant, 
On May 26th, that is, a little over twomonths 
after the final decree, the applicant filed 
a petition for review on two grounds, first, 
that there was an error apparent on the face 
of the record in a calculation regarding 
his share of 37 bighas, and secondly, that 
nothing had been allowed io him on account 
of his wages or the wages of his staff employ- 
ed in making collections in the ztrat land. 
The Court on January 10th, 1916, rejected 
the application for review. By this time the 
period prescribed for an appeal to the High 
Court had expired, An appeal was never- 
theless presented on 31st January 1916 and 
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the opposite party decree-holders were called 
upon toshow cause why the appeal should 
not be registered. The applicant has to satisfy 
us that he had a sufficient cause for not fil- 
ing his appeal within the prescribed time. 
He relies on the fact that he applied for re- 
view under the advice oftwo leading Pleaders 
of the Darbhanga Bar-and we have been re- 
ferred to cases in which the High Court has 
allowed a deduction of the time spent in 
applying for areview of judgment. In all 
these cases it issaid that the decision must 
depend upon the’ special circumstances proved 
in the particular case. The fact that 
the applicant took the advice of two 
Pleaders of Darbhanga is not necessarily 
enough. The first 
application for a review related to a 
small matter and even if that ground had 
been accepted, the applicant would not have 
abandoned his right of appeal. The second 
ground, if allowed, would have relieved the 
applicant of ‘liability to pay a considerable 
sum of money. We find that although the 
applicant lodged a large number of objec- 
tions to the report of the Commissioner, the 
objection stated in the second ground in the 
application for review wasnot taken. It is 
common practice to file an appeal as well as 
an application for review. The applicant in 
the present case does not pretend that he 
was advised not to file an appeal when it 
became obvious that the application for 
review could not be disposed of within the 
time limited for an appeal. Comparing the 
grounds of appeal to this Court with the 
grounds taken in the application for review, 
we feel that the true reason for not filing an 
appeal has not been disclosed. We are not 
satislied that the applicant had sufficient cause 
for not filing his appeal within time. The 
application to have this appeal registered is, 
therefore, rejected with costs. Hearing-fee 
two gold mohurs. 


Application rejected. 
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CALCUTTA HIGH COURT. 
Appuans FROM APPELLATE Decrees Nos. 1602 
AND 1736 ro 1765 of 1911. 

March 30, 1916. 

Present:—Mr. Justice Teunon and 
Mr. Justice Chowdhury. 

NAFAR CHANDRA PAL CHOWDHURY 
—Praintirs— APPELLANT 
versus 
RAHAMAN SHEIKH—Derenpant— 
RESPONDENT. 

Bengal Tenancy Act (VIIL of 18395), s 29, cl. (6), 
proviso (1) —Enhancement of rent by contract—Contract 
to enhance more than 2 unnas in the rupee, if partially 
valid—Division of a tenancy by contract, when has 
effect of creating new tenancies, 

Proviso (1) to section 29 of the Bengal Tenancy 
Act does not control clause (6) of the section and a 
continuous realisation of rent at an illegal enhanced 
rate will not entitle the landlord to realise rent at 
that rate. [p. 46, col .2.] i 

A contract providing for an enhancement exceeding 
2 annas in the rupee in contravention of section 29 
of the Bengal Tenancy Act is wholly void and cannot 
be operative to the extent of the enhancement of 2 
annas, [p. 46, col. 2.] 

Kristodhone Ghose v. Brojo Gobindo Roy, 24 C. 
895; 1 ©. W. N. 442, referred to. 

A mere division of a tenancy in pursuance of a 
contract between the landlord and the tenant has not 
the effect of creating new tenancies unless that was 
the intention of the parties. [p. 46, col. 2,] 

Mulluck Chand Das v. Satish Chandra Daa, 3 Ind. 
Cas. 8C6; 11 C. L. J. 56; 14 C. W. N. 335 
and W. M. Grant v. Ram Rekha Bhagat, 6 Ind. 
Cas 501; 14 0. L. J. 110, referred to. 

Appeals against the decrees of the District 
Judge, Nadia, dated the 27th March 1911, 
modifying those of the Munsif, 2nd Oóurt, 
Krishnagar, dated the 28th of April 1910. 

Babus Haro Prosad Chatterjee and 
Amorendra Nath Bose, for the Appellant. 

Babu Surendra Nath Guha and Jagtndra 
Kumar Dey, for the Respondent. 


JUDGMENT.—These 31 appeals arise 
out of suits for rent. 

The plaintiff-landlord sued 62 tenants of 
village Andulia on the basis of a measure- 
ment and a rent-roll prepared in accordance 
thereunder in the year 1891. His case 
was that rents had been paid in accordance 
with the rent-roll from the years 1891 to 
1906. When in the latter year he demanded 
agreements for the payments of enhanced 
rents, th® tenants declined to make any 
payments whatever, and he was, therefore, 
compelled to sue. 

+ The defence was that in 1891 the tenants 
were ratyats with rights of occupancy, that 
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the rentals entered in the rent-roll représent- 
ed illegal and excessive enhancements con- 
travening the provisions of section 29 of the 
Bengal Tenancy Act, that they had never 
consented to the rent-roll, and had never paid 
the rents entered therein, 

In the Court of first instance the 62 sunits 
were tried in 3 groups or batches and were 
all decreed. In 31 cases the appeals to the 
District Judge followed. In 28 of these 
eases the appeals were allowed and decrees 
given at the rentsadmitted by the tenants. 
In three cases the District Judge found 
that the tenants had signed the rent-roll and, 
therefore, allowed an enhancement of 2 annas 
in the rupee over the admitted rents. Hence 
the 81 appeals to this Court, and 3 Cross- 
appeale by the tenants. 

The plaintiff sought to avoid the opera- 
tion of section 29 of the Bengal Tenancy Act 
by asserting that, on his measurement 
(which followed upon his purchase of the 
mahal), the tenants of the village relinquish- 
ed or abandoned their old holdings, and 
that the rent-roll of 1298 represented new 
settlements. On the evidence before him 
the District Judge has very properly 
negatived this case and has held that the old 
tenancies continued. 


As to payment of rent from and after 
the year 1298 the judgment in appeal is not 
very happily worded, but in effect the 
District Judge disbelieves the plaintift’s 
collection papers, is of opinion that any 
excess collections entered therein may be 
explained by reference to payments made on 
account of what are known as utbandi lands 
and holds that the plaintiff has failed to show 
that he realised rents in accordance with 
the rent-roll of 1298, or indeed at any rates 
exceeding those paid prior to that year. It 
was suggested in argument that the explana- 
tion offered by the District Judge of the 
entries in the collection papers is. not 
suggested inthe written statements and is not 
based on evidence, The written statements 
are no doubt confined to the several hold- 
ings in respect of which the suits are brought, 
but extracts from the evidence which have 
been placed before us show that the conten- 
tion that the District Judge’s explanation of 
the entries’ in the collection papers is not 
-suggested by the evidence, is not wellfonnd. 
ed. 
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But even if the criticisms on the Judge’s 
findings on the question of realization were 


-well-founded this would not advance the 


appellant’s case. It is now settled law that 
proviso (1) to section 29 of the Bengal 
Tenanéy Act does not control clause (b) of 
the section, and that continuous realisation 
of rent at an illegal rate is of no avail to the 
landlord when he seeks the assistance of the 
Court. 

Lastly, it is contended on behalf of the 
appellant that there is no finding that the 
tenant defendants had in 1298 acquired the 
status of occupancy ratyats ard further that 
there is no finding as to the rents then 
paid, . i 

But from the issues and from the manner 


“in which the cases were dealt with in the 


Courts below, and also from the extracts 
from the plaintiff's evidence that have been 
read to us, it is clear that on those points 
there was no controversy in the Courts below, 
It was never disputed that in 1298 the 
tenants were occupancy raryafs and that if 
the old tenancies continued, the rents entered 
in the rent-roll of that year were in fact 
enhanced rents exceeding the rents previously 
payable by more than 2 annas in the rupee. 

We may add that the Judge’s finding is 
in effect that the rents admitted by the 
tenants were the rents previously payable. 

In the 3 cross-appeals it is clear that the 
Judge has fallen into error. ‘In those cases 
he finds that by signing the rent-roll the 
tenants entered into a contract for the pay- 
ment of enhanced rents. But in the first 
place, the contract is net registered and in 
the next place, as it provides for an enhance- 
ment exceeding 2 annas in the rupee it is 
wholly void [Kristodhone Ghosev. Brojo Gobindo 
Roy (1)]. 


In one of these three cases it next appears 
that the pre-existing holding had been divid- 
ed between two brothers. It is suggested 
that this division being a contract between 
the landlord and the tenant has the effect of 
creating new tenancies and, therefore,’ of 
taking away the pre-existing occupancy rights. 
Certainly if this was not the intention of the 
parties, the divigion could not have the effect 
suggested. [Mulluck Chand Das _v. Satish 


(1) 24 C. 895; 1 W. N. 442. 
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Chandra Das (2) and W. M. Grant v. 
Ram Rekha Bhaghat (8).] No question as to 
any such intention was raised in either of the 
Courts below. 

Further the provisions of section 178 (1) 
(b) of the Bengal Tenancy Act would seem 
to be a sufficient answer tothis contention., 

In the result theappeals are dismissed with 
costs, and the 3 cross-apperls are decreed 
with costs in all Courts. 

Appeals dismissed; * 
Cross-appeals decreed. 


(2) 8 Ind. Cas. 806; 110. L. J. 56; 14 C. W. N. 335. 
(3) 6 tnd. Cas, 501; 140, L. J. 110, 


LOWER BURMA CHIEF COURT. 
Seconp Civiu Arrear No. 57 or 1915. 
February 23, 1916. _ 
. Present:—-Mr. Justice Maung Kin. 
MA KYUN AND OTHERS —DEFENDANTS— 
APPELLANTS 
versus 
MYAING SHIN —PLAINTIPF— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 54—Fendor 
and purchaser—Sale of mortgaged property—Apoplica- 
tion of consideration in discharge of mortgage—Pur- 
chaser, whether can claim mortgagee’s rights as against 
subsequent registered ‘purchaser—Intention to keep 
mortgage alive 

A person who purchases mortgaged property, part 
consideration whereof is applied in discharge of the 
mortgage, cannot claim the right of the mortgagee as 
against a subsequent registered purchaser, unless 
there was an intention on his part to keep the mort- 
gage alive. [p. 48, col. 1.] 

- Mr. D. N. Palit, for the Appellants. 

Mr: P. N. Chari, for the Respondent. 

JUDGMENT,—This is a suit for the re- 
covery of a piece of land. 

The plaintiff is a Chinaman by name Mya- 
ing Shin. His case is that by a registered 
deéd of sale, dated the 12th July 1906, 
he purchased the land in snit for Rs. 300 
from Mg. Aung Myat and his wife, Ma 
Mya. He says that he worked 
it for one year and in the following year he 
had to return to China owing to ill-health 
leaving.the land in charge of Ne Win. Ne 
Win wrote and iold him that Aung Myat, 

- husband of Ma Kyun, had forcibly entered 
upon and worked the land. He directed 
Ne Win to take legal progeedings but Ne 
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Win replied that, withont a power-of- 
attorney, he could do nothing. He could 
not get one in China, so did nothing until 
he returned to Burma. He asks for the land 
and mesne profits for 3 years. 

“In the meantime, Ma Mya, wife of Aung 
Myat, plaintiff's alleged vendor, has died. 
So has Aung Myat, the husband of Ma 
Kyun. 

The defendants, therefore, are Aung Myat, 
the plaintiff’s alleged vendor, and his daughter 
Ma Pwa Kin, who is added as a representative 
for her deceased mother, Ma Kyun, the 
widow of Aung Myat, the alleged wrong-doer, 
and her two children Ba Than and Ma Shin, 
who are added as representatives of their 
father. 

Aung Myat and his daughter have not 
defended the suit. 

Ma Kyun on behalf of herself and her two 
children contests the suit on the allegations 

(1) that the sale to Myaing Shin was a 
fraudulent one; 

(2) that there was a mortgage of the land 
by Aung Myat, the plaintiff’s vendor, for 
Rs. 250 to a Chetty; and that prior to the 
date of the sale to plaintiff her husband and 
she had, by a pyatpaing, bought the land 
by paying Rs. 500, the amount due on the 
mortgage. 

The points for determination are 

(1) whether the sale set up by the plaint- 
iff was valid; _ 

(2) whether there was a mortgage of the 
land to the Chetty for Rs. 250; — 

(3) whether the purchase by Ma Kyun 
and her husband was valid; and 

(3) to what relief is the plaintiff entitled. 


Both the lower Courts have found that 
the sale set up by the plaintiff was valid and 
I bave no reason to differ from them on the 
point. Indeed the Advocates have argued 
this appeal on the assumption that it was 
valid: 

The Court of first instance found that there 
was no mortgage, whereas the lower Appel- . 
late Court has held that there wasa mort- 
gage and that Ma Kyun and her husband 
bought the land by paying off the amount 
due on th® mortgage but that there was nc 
intention on the part of the purchasers tc 
keep the mortgage alive. 


The plaintiff has won in both the Courts, 
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Maying Shin’s Advocate has not seriously 
taken exception to the finding of the lower 


Appellate Court as to the purchase by Ma -` 


Kyun and her husband but the argument 
“is that the purchase was not valid, because 
it was not made by a registered deed, as it 
shonld have been as required by section 54 
of the Transfer of Property Act, inasmuch 
asthe purchase was made on the 27th July 
1906. Ma Kyun’s Advocate does not reply 
to this argument, but argued on the assump- 
tion that it was not valid by contending thut 
as Ma Kyun and her husband paid off the 
mortgage, they stepped into. the shoes of 
the mortgagee and can now claim the 
mortgage as still alive and that, that being 
the case, the plaintiff’s purchase which was 
subsequent in date must be subject to Ma 
Kyun’s rights asa substitute of the original 


`- mortgagee. 


There can be no doubt that, for want of 
a registered deed, Ma Kyun has not obtained 
a valid title by the purchase. 


We shall now examine the argument 
advanced on her behalf that the plaintiff 
must take the land subject to her rights 
under the mortgage she paid off. 


The argument is based upon very slander 
foundation. ` All along there has been a good 
deal of juggling with the transaction. To 
my mind it wasa purchase of the land for 
Rs. 500 and nothing more nor less than that. 
There was no intention on the part of the 
puchasers to keep the mortgage alive.. It 
is the same thing as where you say that Ma 
Kyun and her husband bought the !and 
from Aung Myat for Rs. 500 which they 
paid into his hands, and which he, Aung 
Myat, handed over to the Chetty, because he 
owed that amount to him on’ the mortgage 
of the property. That was exactly the nature 
of the transaction. The discharged mortgage- 
deed is now with Ma Kyun, as it should 
naturally be. The stamp bas been punched 
in two places. This must have been done 
because the mortgage was fully discharged. 
Even if it had not been punched, I would not, 
in the view I take.as to the nature of the 
transaction, consider the fact as gwvidence of 
an intention on the part of Ma Kyun and 
her husband to keep the mortgage alive. 
- But asit happens the mutilation of the 
document sets all possible doubts at rest. 
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Pes Chellappa Chetty v. Chellappa Chetty . 


Ma Kyun has no title to the land, as 
nothing has passed to her by the pyatpaing 
and, Myaing Shin has rightly succeeded. 

The appeal is dismissed with costs. 

Appeal dismissed, 


(1) 1 Bur. L. T. C5. 
e 


OUDH JUDICIAL COMMISSIONERS 
“COURT. 
First CiviL Appear No. 88 or 1914. 
` June 7, 1915. 
Present: —Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J.C. `’ 
Syed WASI ALI— JUDGNENT- DEBTOR—- 
~ APPELLANT 
versus 


JANG BAHADUR SINGH~—Drcrzz- HOLDER 


— RESPONDENT, ` 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
+, 6—Mortgage-decree—Decree-holder, right of, to 
recover balance due on mortgage without bringing 
mortgaged property to sale—Interpretation of Statutes, 

Where a prior mortgagee obtained a decree against 
the mortgagor and the pujane mortgagee on the 
basis of the prior mortgage, and shortly afterwards 
the puisne mortgagee obtained a decree against the 
mortgagor on the basis of the puisne mortgage, bat 
did not pay the money due onthe prior mortgage 
and allowed the mortgaged property to be sold in 
execution of the former decree, contenting himself 
with what he received out of the surplus salo- 
proceeds in part satisfaction of his puisne encum- 
brance: 

Held, that the puisne mortgagee could subsequently 
obtain a decree under Order XXXIV, rule 6, Civil 
Procedure Code, for the balance of the money dae to 
him against the person and other property of the 
mortgagor, without bringing the already sold mort- 
gaged property to sale in execution of his own 
decree, [p. 50, col. 2.] ; 

Sheo Din v. Bhawani Bakhsh, 9 Ind. Cas. 752: 14 0, 
C. 62; Sheo Prasad v. Behari Lat, 25 A. 79; A. W. N. 
(192) 208; Ghafur Hasan Khan v. Muhammad Kifayat- 
ullah Khan, 28 A. 19; A. W. N. (1905) 165; 2 A. L. J. 
418; Pirbhu Narain Singh v. Amir Singh, 29 A. 369; A. 
W.N. (1907) 88, Jugal Kishore Sahu v. Kedar Nath, 16 
Ind. Cas, 401; 34 A. 606; 10 A. L J. 211, Mir Busuff 
Ali Haji v. Panchanan Chatterjee, 6 Ind. Cas. 812, 15 0, 
W. N. 800; 110. L. J. 689 and Lakhi Narain Jagdeo v. 
Krittibas Das, 19 Ind. Oas. 971, 18 ©. L. J. 183, 
referred to. 

Badri Das v. Inayat Khan, 22 A. 404 A. W. N, 
11900) 182 and Ram Ranjan Chakravarti v. Indra 
Narain Das, 33 0. 890; 100, W. N, 862, dissented 
from, 
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Kamta Prasad v. Saiyed Ahmad, 1 Ind. Cas. 799; 31 
A. 373,6 A. L. J 451, distinguished from. 

A section of an Act should be interpreted so as nor 
to conflict with other known principles of law. [p. 
51, col. 2.] 


Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 14th April 
1914. 


Babu Basdeo Lal, for the Appellant. 
Pandit Gokaran Nath Misra and Pandit 
Sarju Prasad Misra, for the Respondent.: 


JUDGMENT.—Thedeeree-holder-respond - 
ent obtained a decree for the sale of the 
property “mortgaged against the judgment- 
debtor-appellant on the 21st August 1912. 
That decree was made absolute on the 
3rd May 1913. The property mortgaged 
was meanwhile sold in execution of a 
prior mortgage-decree obtained by 
Tikaram, to which the decree-holder-respond- 
ent. was a party. The decree-holder- 
respondent did not pay the money due on 
the prior mortgage and allowed the mort- 
gaged property to be sold, contenting 
himself with a sum of Rs. 823-5 received 
by ‘him out of the surplus sale-proceeds 
“in part satisfaction of his paisne encumbrance. 
On the 27th October 1913 he applied for 
a decree under Order XXXIV, rule 6, of 
the Code of Civil Procedure for the balance 
of the money due to him against the 
person and other property of the judgment- 
debtor. The judgment-debtor opposed the 
application on the ground that the decree- 
holder had no right to obtain a decree 
under Order XXXIV, rule 6, of the Code 
without bringing the mortgaged property 
to sale. He further contended that the 
decree-holder had got his lien notified when 
the property mortgaged to him was 
proclaimed for sale in execution of the 
decree obtained by Tikaram on the prior 
encumbrance and that no relief could be 
claimed against the person of the judgment- 
debtor under the terms of the mortgage. 
The learned Subordinate Judge repelled 
these contentions and granted a decree 
for Rs. 12,492-5-6 against the judgment- 
debtor-appellant. 


The facts connected with the execution 
proceedings, in which the mortgaged property 
was sold, are somewhat singular. It 
appears that Waris Ali owned a 2-annas 
8-pies share in the villaga Tera, waica he 
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mortgaged withont possession to Tikaram 
in lisu of Rs. 600 on the 9th July 1898. 
He subsequently mortgaged the same to 
Umrao Lal in lieu of Rs. 6,000 on the 
7th April 1902 and executed a deed of 
further charge in hig favour for Rs. 1,000 
on the lst August 1903. The share of 
Waris Ali was sold in execution of a 
simple money decree held by the Delhi 
and London Bank on the 20th March 
1906 and was purchased by Wasi Ali, 
the judgment-debtor-appellant. On the 
29th April 1908 the judgment-debtor- 
appellant executed a mortgage-deed of 
the 2-annas 8-pies share, purchased by 
him, in favour of Umrao Lal in lieu of 
Rs. 8,500, leaving the entire consideration 
to be credited towards the mortgage-deed 
of the 7th April 1902 and the deed of 
further charge, dated the Ist August 1903. 
On the 22nd July 1911 Tikaram obtained 
a decree for sale on foot of his prior 
mortgage, dated the 9th July 1896, against 
Waris Ali the original mortgagor and 
Wasi Ali who had purchased the mortgaged 
property, making the decree-holder-respond- 
ent who is the son and heir of Umrao 
Lal a party to the suit as a subsequent 
encumbrancer. No priority was at that 
time set up by the decree-holder respond- 
ent. The decree was made absolute èn 
the 20th April 1912, and in consequence 
of the fact that the property mortgaged 
was ancestral, the execution of the decree 
was transferred to the Deputy Commissioner 
of Bara Banki. On the 21st August 1912 
the decree-holder-respondent, who was one 
of the parties to that decree, in his 
capacity as a puisne encumbraucer applied 
to the Deputy Commissioner for the 
notification of certain liens which he claimed 
to hold over the mortgaged property. One 
of them was a mortgage-bond for Rs. 2,000 
dated the 23rd January 1896, another was 
a mortgage-bond for Rs. 400 dated 16th 
July 1896 and the 3rd was a mortgage- 
bond for Rs. 5,000 dated ist February 
1900, in each of which a 5-annas 4-pies 
share was hypothecated. He also applied 
for the notification of his mortgage-bond 
for Rs. 8,500 dated 29th April 1908, in 
which a 2-annas 8-pies share of Waris Ali 
was mortgaged. The Deputy Commissioner 
directed the said liens to be notified at 
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the time of the auction-sale. Whether 
these liens were properly notified is not 
a matter with which we are concerned 
in the ease. No proper enquiry appears 
to have been made before the notifications 
were ordered and the fact that the 
person who had applied for the notification 
of liens was a party to the decree under 
execution as a puisne encumbrancer appears 
to have been ignored. 


The decree obtained by the decree-holder- 
respondent against the judgment-debtor- 
appellant on foot of his mortgage, dated 
the 2%th April 1908, appears to have been 
made under execution at or about the 
same time in the Court of the Subordinate 
Judge of Bara Banki. The property ordered 
to be sold in both the cases was the 
same, except in so far that it was treated as 
ancestral property in the hands of Waris 
Ali for the purpose of the former execution 
and as self-acquired property in the hands 
of Wasi Ali for the purpose of the latter 
execution. On the 20th June 1912 the 
decree-holder-respondent intimated to the 
Subordinate Judge of Bara Banki that the 
preperty hypothecated in his decree was 
the subject of sale proceedings then going 
on in the Court of the Deputy Commissioner 
of Bara Banki and applied for an order 
under section 73 of the 
Procedure, directing a rateable distribution 
of the proceeds among the holders of the 
two decrees. The order of the Subordinate 
Judge on that petition was that the 
decree-holder in the case pending before 
the Deputy Commissioner of Bara Banki 
should be required to deposit the purchase- 
money in cash and not admitted to set 
off against his decree exceptto the extent 
of his rateable share in the sale-proceeds, 
and that the application should be put up 
after the sale was over and information 
of its having taken place was received 
from the Collector (Exhibit 5). The order 
was open to as much objection as the 
order of the Deputy Commissioner directing 
liens to be notified, for under section 73 
of the Code the duty of the Subordinate 
Judge was to have ascertained “ whether 
the decree-holder-respondent was a party 
to the decree which had been transferred 
for execution to the Court of the Deputy 
Commissioner of Bara Banki, and if not, 
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to determine which of the mortgagees 
was entitled to priority with a view to 
the distribution of the sale-proceeds in 
the manner laid down in section 73 and 
Order XXXIV, rule 18, of the Code. Sec- 
tion 73 lays down that where a property 
is sold subject to a mortgage or charge, 
the mortgagee or encumbrancer shall not 
be entitled toany share in the surplus 
sale-proceeds arising from such sale. But 
the Court allowed the decree-holder- 
respondent to get the amount of his subse- 
quent encumbrance satisfied in part out 
of the surplus sale-proceeds, although he 
had applied and obtained an order for its 
notification at the time of the sale. 


These irregularities do not, however, 
affect the right of the decree-holder- 
respondent to obtain a decree for the 
balance due on his mortgage against the 
person and other property of the judgment- 
debtor-appellant, for being a party to the 
decree in execution of which the mortgaged 
property was sold, he is bound by the 
sale and cannot bring the mortgaged 
property to sale again in execution of his 
decree. No question of estoppel arises in 
this case, for the judgment-debtor-appellant 
has not done anything on the face of the 
application made by the decree-holder- 
respondent for the notification of his 
alleged liens which can be treated as 
debarring the decree-holder-respondent 
from setting up his true rights on the 
discovery of his mistake, His application 
of the 20th June 1912 under section 73 
of the Code was in fact one which, if 
properly dealt with at the time, would have 
set the matter at rest and the responsibility 
for the consequences that may have accrued 
cannot, therefore, be imputed to him, It 
was not obligatory on him to redeem the 
prior mortgage and if the property cannot be 
sold again, it is open to him to give up his 
lien and seek a decree for the balance 
due to him under Order XXXIV, rule 6, 
of the Code of Civil Procedure. Section 
65, clause (e), of the Transfer of Property 
Act shows that.it was the duty of the 
mortgagor to pay up the prior mortgage, 
and the security must, therefore, be taken 
to have vanished by reason of his default, 
The sale referred to in Order XXXIV, 
rule 6, of the Code of Civil Procedure is 

e 
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a sale of the property directed to be sold 
under the preceding rule and the words 
“any such sale” imply such sale, if any, 
rather than one sale out of many,. for the 
sale of one property cannot be regarded as 
sufficient to determine the amount personally 
recoverable. There might be instances 
where the property. mortgaged or that 
remaining unsold may prove to be unsaleable, 
for want -of a subsisting title or other 


cause, and. if no effective sale is possible | 


there is no reason why the remedy provided 
under Order XXXIV, rule 6, should be with- 


held. In Pérbhu Narain Singh v. Amir 
“Singh (1) and Jugal Kishore Bahu v. 
Kedar Nath (2) it. was held that a 


mortgagee was entitled to abandon his 
claim against any portion of the mortgaged 
property so long as the rights of third 
parties were not prejudicially affected. In 
Sheo Din v. Bhawani Bakhsh (3) it was laid 
down that where the property hypothecated 
could not be sold owing to the absence of a 
saleable interest, a decree for the balance 
due on the mortgage could be granted 
under Order XXXIV, rule 6, of the Code. 
In Badri Das v. Inayat Khan (4), Kamta 
Prasad v. Saiyed Ahmad (5) and Ram Ranjan 
Chakravarti v. Indra Narain Das (6) a sale 
of- the mortgaged property in execution of 
a prior mortgage-decree was held to be 
insufficient to justify a decree under section 
90 of Act IV of 1882. But the effect 
of the decision in Badri Das v. Inayat 
Khan (4) is somewhat modified by the 
later decisions in Sheo Prasad v. Behari 
Lal (7), Ghafur Hasan Khany. Muhammad 
Kifayat-ullah Khan (8) and Pirbhu Narain 
Singh v. Amir Singh (1). In Kamta Prasad 
y. Saiyed Ahmad (5) the puisne encum- 
brancer had. purchased the mortgaged 
property in execution of his prior mortgage- 
decree and was not, therefore, allowed to 
recover the amount of his subsequent 
encumbrance from the non-hypothecated 


(1) 29 A. 869; A. W. N. (1807) 83. 

(2) 16 Ind. Cas. 401; 84 A. 606; 10 A. L. J. 211. 
(3) 9 Ind. Cas. 752; 14 O. C. 62. 

(4) 22 A. 404; A. W. N. (1900) 132. 

(5) 1 Ind. Cas. 799; 81 A. 373; 6 A. L. J. 451. 

(6) 33 ©. 890; 10 ©. W. N. 862. 

(7) 25 A. 79; A. W. N. (1902) 208. 

(8) 26 A. 19; A. W. N. (1905) 165; 2 A. L. J 413. 
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property. The decision in Ram Ranjan, 
Chakravarti v. Indra Narain Das (6), so far 
as it laid down that the mortgagee 
could not release the mortgaged property 
so as to impose a persoral obligation on 
the mortgagor, was qualified by the later 
decisions in Mir Husuff Al Haji v. 
Panchanan Ohatterjee (9) and Lakhit Narain 
Jagdeo v. Krittibas Das (10). A section 
should be interpreted so as not to conflict 
with other known principles of law. 

The appeal is, therefore, dismissed with 
costs, 


Appeal dismissed. 
(9) 6 Ind. Cas, 842; 16 ©. W. N. 800; 110. L.J. 
639. 


(10) 19 Ind. Cas, 971; 180, L, J. 133. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATZ Decree No. 1084 
or 1914, 

March 10, 1916. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

TARAN KRISHNA BHOWMIK—Derenp- 
ANT—APPELLANT 
versus 


Munshi SAMIRUDDIN AND OTHERS — 


PLAINTIFFS— RESPONDENTS. 

Limitation—Suit for breach of contract included in n 
zarpeshgi lease—Civil Procedure Code (Act V of 
3908), O. II, 1. 2(2)—Limitation Act (IXof 1908), 
Sch. I, Art. 116. 

The plaintiff executed a zarpeshgi of a lease-hold 
at a rental of Rs. 221 iu favourofthe defendant for 
a term of 9 years, which provided that the defend- 
ant wasto pay the rent payable to the superior 
landlord and to apply the valance of the rental fixed 
in liquidation of the mortgage-debt and on tho expiry 
of the 9 years there was to be a mutual adjustmont 
of accounts, upon which the plaintiff would pay any 
amount which might be duc tothe defendant under 
the zarpeshgt (mortgage). The defendant failing to 
pay the rent tothe superior landlord, tho latter 
obtained a decree for rent against the plaintiff and 
in execution sold the property on 28rd November 
1904, The term of the zarpeshgi expired on the 
13th April 1905, and on the llth April 1908 the 
plaintiff brought a suit for adjustment of accounts 
against the defendant which was decreed in part. 
The present suit for damages for the loss occasioned 
by the exccution-sale in consequence of non-payment 
of rent by the defendant was brought on the llth 
April 1911: 

Held, that the suit was barred: if treated as founded 
on the mortgage,it was barred by Order II, rule 2 (2), 
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Civil Proceduro Code, the present claim * not 
having been included in the provious snit for adjust- 
ment of accounts; if treated as a suit for compensation 
for breach of contract, it was barred by limitation 
as the contract to pay the head-rent must be taken 
to have been broken on the date of the execution- 
sale, if not carlicr. Tp. 53, col. 1; p. 54, col. 1.] 

Stvachidambara Mudeley v. Kamakshi Ammal, 3 
Ind. Cas, 438; 19 M. L, J. 498; 88M. 71; 6 M. L. T. 239, 
distinguished. . 

A. statement made in a previous suit by a 
party that he reserved the right of bringing another 
suit for damages, cannot provent the operation of 
the rulo of limitation or of Order II, rule 2, Civil 
Procedure Code, [p. 58, col. 2; p. 54, col. 19 

Appeal against the decree of the District 
Judge, Rajishahye, dated the 29th January 
1914, confirming that of the Subordinate 
Judge, Rajshahye, dated the 28th January 
1913. 

FACTS of the case appear from the judg- 
ment. 

Babu Broja Lal Chukravarti, for the Ap- 
pellant—(1) Order 1J, rule 2, Civil Pro- 
cedure Code, is a bar to the present 
suit. The respondent brought a suit for 
account against the appellant on the basis 
of the mortgage, and under section 76, 
Transfer of Property Act, that suit is a 
bar to the presert suit. 

(2) The suit is “barred by limita- 
tion, having been brought more than 
six years after the breach of the covenant 
which took place on 23rd November 1904, 
the suit having been instituted on llth 
April 1911. 

Babu Krishna Kamal Maitra, for the Re- 
spondent.—As tothe first point, the claim 
for damages for breach of covenant, the sub- 
ject-matter of the present suit, was expressly 
left open to be litigated in a subsequent 
suit. Refers to pleadings and judgment in 
the account suit. Order II, rule 2, cannot, 
therefore, be any bar to the present suit. 
Section 76, Transfer of Property Act, 
provides a cumulative remedy and is not 
intended to operate as a bar to any other 
remedy which the mortgagor has under the 
law. See Sivachidambara Mudeley v. Kamak- 
shi Ammal (1). As to limitation time 
began to run from the date of breach, 
no doubt, under Article 116, but the breach 
of the covenant took place when the alefend- 
ant by his conduct made the performance 
of the contract impossible for him, that is 


to say,the breach took place when the sale 
(1) 3 Ind, Cas, 433; 19 M. L. J. 498; 33 M. 71; 6 
BM. L. MP. 239. 
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was confirmed on 9th May 1905, and the 
suit is within time from that date. 

The defendant might have set aside the 
sale by depositing the decretal amount in 
Coert, and until then it could not be said 
that there was any breach of the covenant. 

Moreover, the claim being founded on 
the mortgage and the suit having been 
brought within six years from the expiry of 
the lease, it is within time. The true test is, 
whether the mortgagor’s right of redemption 
in respect of the property sold is barred. If 
it is not barred, as undoubtedly it is not, the 
mortgagee was under an obligation to put 
the mortgagor in possession of the mortgaged 
property, and this is in the nature of a 
continuing obligation which did not cease 
so long as the right of redemption was 
not barred. See section 23, Limitation Act; 
Sivachidambara Mudeley v. Kamakshi Ammal 
(1). The fact that there was no suit for 
redemption in the present case makes no 
difference. 

JUDGMENT.—Ore Chuni Bibi, the pre- 
decessor-jn-interest of the plaintiffs, executed 
a zarpeshg? lease in favour of the defend- 
ant No.1 on the llth Agrahyan 1801 B.S. 


on receipt of Rs. 500 at an interest 
of Rs. 1-4-0 per month for a term of 
9 years. By the terms of the lease the 


.defendant No. 1 was to pay the rent pay- 


able to the superior landlord for the pro- 
perty and to apply the balance of the rent, 
which was fixed at Rs. 221, in liquidation 
of the mortgage-debt. On the expiry of 
the period of the lease there was to be 
a mutual adjustment of accounts and it 
was agreed that the mortgagor would pay 
any amount which might be due to the 
mortgagee and that the property would 
remain liable for such amount after the 
expiry of the lease. The lessee failed to 
pay the rent to the superior landlord, the 
latter obtained a decree for rent against 
the mortgagor and in execution of that 
decree the property was sold on the 23rd 
November 1904. The ejera expired on the 
13th April 1905, and on the llth April 
1908 the plaintifis-respondents brought 
a suit for adjustment of accounts against 
the defendant and that suit was decreed 
in part. 

The present suit was instituted on the 
llth April 1911 in which the plaintiffg 
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claimed damages in respect of the loss 
occasioned by the sale of the property in 
consequence of non-payment ofrent by the 
defendant. 

The Courts below have held that the 
plaintiffs are entitled to get a decree for 
the amount of rent which the defendant 
defaulted to pay to the superior landlord 
and the defendant has appealed tu this 
Court. s 


We are of opinion that the snit is 
barred by limitation. A suit for com- 
pensation for breach of a contract in wric- 
ing registered is to be brought within six 
years from the date on which the con- 
tract is broken. The contract to pay the 
head-rent must be taken to have been 
broken on the date of the sale, if not 
‘earlier. i 


It is contended on behalf of the re- 
spondents that the contract was broken 
on the date of the confirmation of the 
sale, which was within six years of the 
date of the institution of the suit, because 
the defendant might haye paid the amount 
of rent and got the sale set aside. But 
apart from other ccnsiderations the decree 
being one for rent, and the defendant No. 1, 
not being a judgment-debtor, could not 
have paid the decretal amount into Court 
after the sale had taken place under the 
provisions of section 174 of the Hengal 
Tenancy Act, s 

It is next contended that the claim may 
be treated as being founded on the mort- 
gage and the suit was within time,.as it 
was broaght within six years from the 
date of expiry of the lease which was the 
18th April 1905. Reliance is placed upon 
the case of Sivachidambara Mudeley v. 
Kamakshi Ammal (1) which has also been 
relied upon by tle Court below. In that 
ease, however, there was an usufructuary 


mortgage not for a limited term, and the - 


mortgagor obtained a decree for redemption 
of the properties mortgaged, which included 
a certain property which had been sold 
for arrears of Government revenue owing 
to the default of the mortgagee to pay the 
revenue which he undertook to pay under 
the deed of mortgage. Subsequently the 
mortgagor brought a suit for compensation 
for the loss sustained by the sale of the 
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property. Previous to that the mortgagor, 
as stated above, had obtained a decree for 
redemption and it was contended that the 
mortgagor was bound to sue for the loss 
sustained by her within six years of the 
breach or she might, at the time the 
decree for redemption was passed, have 
asked that accounts might be taken and 
the mortgagee debited with the loss under 
section 76 of the Transfer of Property 
Act if that gave the mortgagor further 
time; but she was not entitled to any 
more. The learned Judges beld that sec- 
tion 76 provided a camulative remedy and 
was not intended to operate as a bar to 
any other remedy which the mortgagor 
might have under the law. They pro- 
ceeded .to lay down that the mortgagee 
was under an obligation, under section 92 
of the Transfer of Property Act, on be- 
ing paid the debt due to him to put the 
mortgagor into possession of the property 
and that it was in the nature of a continuing 
obligation which could not be said to cease so 
long as the mortgagor’s right to redeem was 
not barred, and as the suit was brought with- 
in six years from the date of tt e redemption- 
decree though more thansix years from the 
date of the sale, the suit was held not to be 
barred by limitation. But in the present 
case there was no question of redeeming the 
mortgagee or of the mortgagor being put into 
possession, because under the terms of the 
lease the mortgage was to continue only for 
a period of nine years on the expiry of which 
the mortgagee was not to remain in posses- 
sion of the property, he having merely a 
charge on the property as a simple mort- 
gagee. The only thing to bedone was the 
adjustment of accounts between the mort- 
gagor and the mortgagee for the period of 
nine years and a suit was brought for the 
purpose and was decreed. This case, there- 
fore, may be distinguished from the Madras 
case on that ground, though we must confess 
that it does not appear very clear to us how 
the plaintiff in that case could derive any 
assistance from section 22 of the Limitation 
Act. We have been referred to a statement 
in the plaint of the previous suit, namely, 


“that thè plaintiff reserved the right of bring- 


ing the present suit for damages. Such a 
statement, however, made by the plaintiff, it 
igs needless to observe, cannot prevent the 
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suit from being barred by the provisions 
of Order II, rule 2 (2), of the Civil Procedure 
` Code or from being barred by limitation. We 
> are accordingly of opinion that the suit (treat- 
ing itas founded on the mortgage) is barred 
by Order IT, rule 2 (2), the present claim not 
having been included in the previous suit, and 
treating it as a suit for breach of contract 
it is barred by limitation. 


The result, therefore, is that the decree- 


of the Courts below must be set aside, the 
appeal allowed and the suit dismissed, each 
party bearing his own costs throughout. 


Appeal allowed; Suit dismissed. 


PATNA HIGH COURT. . 
APPEAL FROM APPRLLATE Deoree No. 3632 
or 1913. 

April 26, 1916, 
Present: —Mr. Justice Chapman and 


Mr. Justice Atkinson. ge 
Musammat UMATOL SOGHRA 
— APPELLANT 
versus 
Musammat ZOHRA AND OTHERS 
— RESPONDENTS. 


Contract Act (IX of 1872), s. 70—Contribution, suit 
Jor—Institution of action by several plaintiffs to secure 
common .benefiti—Expenses borne by one plaintif — 
Liability of co-plaintiffs in contribution. ` 

Where several persons join together in instituting 
a suit to secure a common benefit and -only one of 
them bears tlre expenses of the litigation, he is enti- 
tled to be re-imbursed by his co-plaintitfs in contri- 
bution (1) by virtne of an express agreement between 
them settling the proportion in which the expenses 
had to be met by each, (2) by reason of the plaintiff 
having paid Counsel after he was engaged by all the 
plaintiffs jointly, or (3) under the provisions of 
section 70 of the Contract Act. [p. 55, cols. 1 & 2.] 

Mr. Pugh, Counsel (with him Messrs. Xu- 
hammad Ishaq and Muhammad Mustafa 
Khan), for the Appellant. i 

Mr. Baldeo Narain Singh, for the Respond- 
ents. 

JUDGMENT. P 

Cuarman, J.—This appeal arises out of 
a suit for contribution. The plaint recites 
that the plaintiff is the proprietor of eleven 
annas odd ‘of a certain Mou:a Kusunda, 
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that the defendant No. 1 is the proprietor 
of four annas odd of that mouza and that 
defendants Nos. 2 to 4 are the proprietors 
of the remaining 13 dams odd. There arose 
a dispute with the proprietors ofa neighbour- 
ing village over an embankment which 
affected the irrigation of the lands of 
Mouza Kusunda ‘The result was “that the 
plaintiff. and the defendants joined in in- 
stituting a suit against the neighbouring 
proprietors. In consultation with t co- 
sharers and servants of some co-shàrers 
the services of a Pleader and Mukhtar 
were engaged.. The plaintiff, being a co- 
sharer of a major portion of the property, 
was entrusted with the duty of looking 
after and conducting the prosecution of the 
aforesaid suit and it was agreed between 
the plaintiff and the defendants that they 
would refund the expenses incurred by the 
plaintiff in proportion to their- shares in 
the mouza. The conduct of the suit was 
thereafter in the hands of the plaintiff, who 
spent a sum of Rs. 6,695 in the prosecu- 


tion of it. The irrigation suit was dis- 
missed. The defendants Nos. 2 to 4 re- 


paid the plaintiff a proportionate amount 
of the expenditure incurred by her, but 
defendant No. 1 declined to make any 
payment. The present suit was for a sum 
of Rs. 1,749 odd, being the proportionate 
amount due from defendant No. 1 under 
the agreement by which the defendant No, 1 
promised ‘to pay a “proportionate share 
of the expenses incurred by the plaintiff 
in the conduct ef the irrigation suit. The 
present suit was contested by the defend- 
ant No. 1 alone. Her case was that it 
was the plaintiff alone who desired to 
institute the irrigation suit, that she was 
compelled by the plaintiff to join in the 
irrigation suit as a co-plaintiff, that undue 
pressure was exercised and that further it 
was expressly agreed that the expenses of 
conducting the suit would be borne by the 
plaintiff. When the present suit came to 
trial the question of jurisdiction arose. The 
suit was instituted in the Gaya District. 
The defendant pleaded to the jurisdiction 
and alleged that, the suit should be tried 
in the District of Monghyr where both 
parties reside. One of the grounds upon 
which the plaintiff claimed that the suit 
should be tried in Gaya was that the agree. 
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ment that the expenses of the suit should 
be borne proportionately was concluded at 
a place called Kashi Chak in the District 
of Gaya. The learned Subordinate Judge 
noled that on the whole he disbelieved the 
story of the plaintiff’s witnesses that the 
agreement took place at Kashi Chak, but 
he overruled the objection made by the 
defendant No. 1 to the jurisdiction upon 
other grounds. The learned Subordinate 
Judge in his final judgment in the case 
may, if the point be pressed, be ‘said to 
have held that an agreement to pay a 
proportionate share of the expenses of the 
case was actually concluded; but his find- 
ing in this respect is very obscure. He 
awarded the plaintiff a deeree for part of 
the sum claimed by her. Against this deci- 
sion the defendant No. 1 appealed. The 
learned District Judge dismissed the appeal. 
In doing so he has core to no finding as 
to whether there was an agreement between 
the plaintiff and the defendant No. 1 that 
defendant No.1 should pay a proportionate 
share of the expenses of the irrigation suit. 
The judgment of the learned District Judge 
appears to proceed upon the ground that, the 
defendant was as interested as the plaintiff 
in bringing the irrigaticn suit, that her 
husband admittedly signed and verified the 
plaint and also a subsequent amendment 
to the plaint, that the parties were not shown 
to have been at that time on bad terms and 
that there was no evidence to show that there 
was any coercion or that the plaintiff promis- 
ed to bear all the costs. The defendant 
No. 1 now appeals to this Court. 

It is contended on her behalf. that the 
grounds given by the learned District Judge 
are not sufficient to support his judgment. 
We are of opinion that, the judgment cannot 
be supported upon those grounds. Where 
two plaintiffs join in the institution of a suit 
‘ and thesuit is conducted by one plaintiff 
alone and the entire expenses of the suit are 
borne in the first instance by that plaintiff, 
a suit for contribution by him against the 
other plaintiffs could succeed only upon one 
or other of three grounds: first, that there 
wasan agreement between the two plaint- 
_iffs that the expenses should be borne pro- 
portionately, or secondly, that the plaintiffs 
had joined in engaging Counsel or Vakil and 
that after the joint engagement of Counsel 
er Vakil the one plaintiff had paid the 
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Counsel or Vakil on behalf of both, thirdly, 
under the provisions of section 70 of the 
Contract Act, which lays down that where 
a person lawfully does anything for another 
person not intending to do so gratuitously 
and such other person enjoys the benefit 
thereof, the latter is bound to make compen- 
sation to the former. Taking the last ground 
first, in the present instance: the suit was 
dismissed and it is not possible to say that 
the defendant enjoyed any benefit. In 
regard to the second point the plaint does 
not proceed upon the ground. of a common | 
engagement of Vakil, and the ground does 
not appear to have been taken before either 
of the Courts below. There remains tben 
only the first ground, namely, that an agree- 
ment was entered into between the parties 
that the expenses of the suit should be borne 
proportionately. Aswe have said the judg- 
ment of the first Conrt was obscure upon 
this point, but if is possible to say that the 
first Court intended in the final judgment to 
hold that such an agreement did take place. 
There is no finding upon the point in the 
judgment of the Court of first appeal. In 
that: Court the plaintiff was a respondent 
and, therefore, to some extent may be excused 
for his failure to press the learned Judge 
fora finding on the point, specially as the 
learned Judge appears to have been in his 
favour upon another ground. We are of 
opinion, therefore, that in the interest of 
justice the case should be remanded for 
a finding upon the point. We set aside the 
judgment and decree of the learned District 
Judge-and we send the case back to him and 
direct him to come to a finding as to whether 
there was an agreement between the plaintiff 
and the defendant No.1, as alleged in para- 
graph 4 or 5 of the plaint, that the 
expenses of the irrigation suit should be 
borne proportionately between them. If he 
comes to a finding in favour of the plaintiff 
on this point, he will then give a decree to 
the plaintiff in the terms of the decree which 
we have just set aside. If, however, he finds 
no such agreement took place, the plaintiff’s 
suit will be dismissed. Having regard to the 
fact that it is owing to the failure of the 
respondent to press this point in the 
Court œf first appeal that this remand 
is necessary, we direct that the respondent 
do pay the costs up to date. The costs of the 
proceedings after remand will abide the 
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result. We remand the case for final disposal 
by the District Judge in accordance with 
these directions. 
ATKINSON, J.—I agree. 
Appeal allowed; Oase remanded. 
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CALGUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No. 831 
or 1914, 

December 15, 1915. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 

Shaikh KARAMAT ALI AND OTHERS— 
PLAINTIFFS —APPELLANTS 
versus 
HANUMAN DAS MARWARI— DEFENDANT 

j — RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 106—Lease 
—Notice to quit, issue of, on behalf of some of joint 
owners—Tacit assent of other co-o.wners—Notice, whe- 
ther sufficient. 

A notice determining a lease issued on behalf of 
some of the owners is a sufficient compliance with 
the requirements of section 106 of the Transfer of 
Property Act, if the other co-owners aro proved 
to have assented to it by their conduct. 

Appeal against the decree of the District 
Judge, Bhagalpore, dated the 9th November 
1914, reversing that of the Munsif, 2nd 
Court at that place, dated the 9th of 
April 1913. 

Maulvi Khurshacd Hussain, for the Appel- 
lants. 

_Babus Manmatha Nath Mukerjee and 
Satyendra Nath Mukerjee, for the Respondent. 

JUDGMENT.—This appeal arises ont of 
a suit instituted by three brothers, namely, 
Shaikh Karamat Ali, 
and Shaikh Karim Bux against the defend- 
ant for recovery of possession of a pucca 
house which is in the occupation of the 
defendant and also for recovery of com- 
pensation. Under section 106 of the 
Transfer of Properiy Act, a notice is said 
to have been served cn the defendant, a 
copy of which is on the record. It was 
served by a Civil and Criminal Court 
Mukhtear Abdul Rahim on behalf of the 
two brothers Shaikh Karamat Ali and 
Shaikh Rahim Bux. The first Court gave 
a decree to the plaintiffs. The defendant 
appealed to the District Judge, “who set 
aside the decree of the first Court ard 
dismissed the suit on the ground that the 
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provisions of section 106 of the Transfer 
of Property Act had not been strictly 
complied with, inasmuch as there are three 
plaintiffs in the suit while the notice is 
by only two of them. The finding of the 
lower Appellate Court being that the notice 
was insufficient, it dismissed the suit 
without entering into the merits of the 
case. 


On behalf of the plaintiffs-appellants it 
was contended that the interest in the 
property in question was purchased by 
two of the brothers whose names appear 
in the notice and that the third brother 
Karim Bux may have some private 
arrangement with the other two brothers 
fora share in the property. The real lessor 
was one Shaikh Toomy, whose interest has 
now come into the hands of the two 
brothers named inthe notice. The defendant 
was originally a lessee of the shop from 
the time of the former incumbent, namely, 
Shaikh Toomy,and his interest having by 
conveyance come to the two brothers, they 
now stand in the shoes of Toomy as 
lessors of theskopin question. Another ` 
point urged on behalf of the appellants is 
that although the notice mentioned the 
names of only two of the brothers, it 
should be treated as a notice not only 
on their behalf but also on behalf of the 
third brother Karim Bux. On reference 
to the statements made by Karim Bux 
himself in the deposition in the suit, it 
appears that it was really he who acted 
on behalf of his two brothers in engaging 
a Mukhtear, having a draft made, posting 
the notice and receiving an acknowledg- 
ment. All this was done by Karim Bux, 
the reason being, as we have been told, 
that he looks after the karbar and was, 
therefore, in charge of sending the notice 
to the defendant, He also says that he 
verbally told the defendant to vacate. 

We are, therefore, of opinion that there 
are many facts on the record which go to 
show that the notice in question should 
be treated also as on behalf of Karim 
Bux. As the learned District Judge hag 
not entered into the merits of the case, we 
remand it to him, for the purpose of deciding 
it on the merits. 

Costs will abide the result. 

Appeal allowed; Case remanded, 
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KIRPTA v. HARDEO. 
ALLAHABAD HIGH COURT. 
FULL BENCH. 

Seconp Civiu Apppat No. 1618 or 1914. 
April 13, 1916. 
Present:--Sir Henry Richards, KT., Chief 
Justice, Mr. Justice Tudball and 
Mr. Justice Walsh. © 
Musammat KIRPIA—PtaintirrF— 

APPELLANT | 

VETSUS : 

HARDEO anv otHers—DerenDANTs— 
RESPONDENTS. 

Appeal, second—Document admitted in first. appeal— 
Objection in second appeal, if allowed, 

The plaintiff sued for possession and to set aside 
an agreement which, she said, had been brought about 
by fraud and undue influence. The document was 
admitted without objection on her part in the first 
Court: ` 

Held, that under the circumstances it was quite 
too late for the plaintiff-appellant to raise in second 
appeal questions us to the admissibility of the 
document which was received. in evidence by the 
Court below, 

Second appeal from the decision of the 
Subordinate Judge of Meerut, dated the 
18th day of August 1914, 

Mr. Nehal Chand, for the Appellant. 

The Hon’ble Mr. Mott Lal Nehru, for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiff sought posses- 
sion and to set aside an agreement which, she 
said, had been brought about by fraud and 
undue influence. It is true that this latter 
relief was added by amendment after the 
plaint was originally filed. The case was 
referred to a Full Bench because it was 
thought that a somewhat important question 
as to the admissibility of unregistered 
documents of compromise in the Revenue 
Court in mutation proceedings was involved. 
This question has been dealt with by a Full 
Bench of this Court in Letters Patent 
Appeal No. 4 of 1915. Under the circum- 
stances of the present case we do not think 
that the question of law arises. The plaint- 
iff herself came into Court mentioning the 
agreement and alleging that it was not 
binding upon her because it was brought 
about by fraud. In the Court of first 
instance the documents were all admitted 
without objection on the part of the plaintiff. 
Tha question of fraud or no fraud was heard 
and decided by both Courts. Under these 
circumstances we think that it is .quite too 
late for the appellant to raise questions as to 
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the admissibility of the documents which 
were received in evidence by the Court 
below. We accordingly dismiss the appeal 
with costs, including in this Court fees on 
higher scale, 

Appeal dismissed. 


t 


MADRAS HIGH COURT. 

APPEAL Surts Nos. 22 anv 36 or 1911. 
Civit. Revision Petition No, 25 or 1911. 
December 20, 1915. 

Present: —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
THIRUVAMBALA DESIKAR GNANA 
SAMBANDA PANDARASANNADI 
AVERGAL AND ANOTHER— PLaintise’s 
LEGAL Representatives— 
APPELLANTS IN A. S. No. 22 of 1911 ann 
PETITIONERS IN O. R. P. No. 25 or 1911 

5 VETSUS 
CHINNA PANDARAM alias MANIKKA- 
VASAKA DESIKAR (died) AND ANOTHER— 
DEFENDANT AND HIS LEGAT. REPRESENTATIVE — 
RESPONDENTS IN A. S. No, 22 or 1911 anp 
C. R, P. No. 25 or 1911. 


-Religious endowments— Mutt—Suecession, mode of—- 
Junior Pandarasannadhi position of-—Remorval from office, 
causes of —Office held at pleasure, incidents of—Consent 
decree, how far binding—Swit by legal representative 
to establish his position as such—-Plaintiff, what must 
prove—Civil Procedure Code (Act V of 1908), O. XXIT, 
rr. 8 (1), 5. 

The nomination and ordination of a junior Pan- 
darasannadhi is the customary manner of providing 
for the line of succession ‘in Mutts like that of 
Dharmapuram. The Pondarasannadhi has not got 
any power of arbitrary dismissal, but he may dismiss 
for good cause. [p. 61, col. 1; p. 66, col. 2.] 

The position of a junior Pandaragannadhi during 
the life time of the elder appears to be that of a co- 
adjutor with the right of succession, a right of which 
he cannot be deprived except for good cause, and 
dismissal without notice would be wholly void and 
inoperative. Where, however, an office is held at 
pleasure, the incumbent may be removed even on 


` charges of misconduct without any opportunity of 


being“heard, because he is removable at pleasure 
without any miscondact at all, bub in all other cases 
“the objection for want of notice” can never be got 
oyer. [p. 6], col. 1; p. 65, col. 2; p. 66, col. 1.) 
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Where, therefore, the Matadhipati of the 
Dharmapuram Mutt having ordained and appointed 
a junior Pandarasannadhi cancelled the appoint- 
~ ment without giving the junior any opportunity to 

answer the -charges against him, and nominated 

another successor: 

Held, that the dismissal was illegal and the subse- 

7 quent nomination invalid and inoperative. [p. 61, col. 

2; p. 69, col. 1.] - 

A consent decree is binding on the parties to the 
snit until it is set aside, just as muchas if if had 
been passed after contést. [p. 60, col. 1; p. 68, col. 2.] 

The mere fact that a clause in a compromise 
decree purports to restrain the Pandarasannadhi from 
removing the junior in caso of future misconduct, is 
no ground for setting aside the decree altogether in 
a suit by the former for that purpose, for it does not 
affect the consideration obtained by the former foren- 
tering into the compromise. [p. 60, col. 2; p.67,col.2.] 

Per Seshagiri Atyar, J-—The head of a Mutt is 
entitled to appoint a junior Pandarasannadhi, who has 
a recognised status and is entitled to succeed to the 
headship if he survives the appointer. He can be 
removed for good cause shown, but the tenure of his 
office is not dependent upén the good will of the 
appointer, who cannot dismiss him arbitrarily. [p. 64, 
cols. 1 & 2; p. 65, col. 2; p. 66, col. 1.] 

Where the Matadhapati of a certain Mntt sues fora 
declaration that the defendant is not the lawful 
Pandarasannadhi, and on his death a person appointed 
by him as his successor applies for leave to continue 
the suit and he is directed to bring a separate suit to 
establish his character as the legal representative of 

` the deceased, it is not enough for him in such subse- 
quent suit only to show that he acquired all the 
rights which the deceased was capuble of conferring 
on him, but he must prove that he has stepped into 
the shoes of the deceased with all the attributes that 
“he claimed and it is open to the defendant to prove 
that the deceased had no rights to transmit. [p. 63, 
col. 2.) i ` 
Appeals against ‘the decree of the Court 
of the Subordinate Judge, Mayavaram, at 

Kumbakonam, in Original Suits Nos. 33 and 

53 of 1907, respectively, and petilion under 

section 115 of Act V of 1908, praying 

the High Court to revise the order of the 

Court of the Subordinate Judge, Mayavaram, 

at Kumbakonam; in Original Suit No. 33 

of 1907, dated the 30th September 1910. 

Messrs. 9. Srinivasa Atyangar and T. F. 
Gopalaswamt Mudaliar, for the Appellants. 
Messrs. R. Sudagopachariar and 
Narasimha Atyangar, for the Respondents. 


. JUDGMENT. 
In Appeat No. 36 or 1911. 

Watuls, C. J.—This appeal relates to the 
headship of the wealthy Mutt or Adhinam 
of Dharmapuram in the Tanjore District, 
the affairs of which are Br a, da the 
subject of endless litigation before us. 
Sivagnana, who was for many years 


P, 
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Pandarasannadhi or head of the Mutt, 
filed Original Suit No. 86 of 1906 in the 
Subordinate Court of Kumbakonam to set 
aside a deed of relinquishment, Exhibit 
S, executed by him in 1903 in favour 
of Manikkavasaka, the defendant in this 
suit, whom he had previously ordained 
and nominated as junior Pandarasannadhi 
with the right .of succession according to 
the custom of the institution. Sivagnana 
died shortly after the institution of the 
suit and the present plaintiff sought to be 
brought on the record as his legal 
representative on the ground that the day 
before he died, Sivagnana had ordained 
him and executed a Will in his favour. 
It was held by the Subordinate Court, 
and by this Court on appeal, that the 
plaint in Original Suit No. &6 of 1906 
called in question the right of the defend- 
ant to be junior Pandarasannadhi as well 
as his right to enjoyment of the Mutt 
properties under the deed of relinquishment, 
and it was accordingly ruled at the 
instance of the present plaintiff that the 
suit did not dbate on Sivagnana’s death, 
and under section 367 of the Civil 
Procedure, Code, the Court stayed the suit 
and left the plaintiff to bring the present 
suit against Manikkavasaka to establish 
that he is the legal representative of the 
deceased Pandarasannadhi and so entitled | 
to continue Original Suit No. 86 of 1906. 
This suit necessarily involves the 
question whether the defendant Manik- 


kavasaka had been lawfully appointed 
junior Pandarasannadhi, and also’ the 
further question whether he was lawfully 


removed during the lifetime of Sivagnana, 
as, if not, he and not the plaintiff is the 
legal representative of the deceased. 
Accordingly the pleadings and issues in 
this case cover much the same ground as 
the principal suit. During the pendency 
of this suit the defendant Manikkavasaka 
has also died after nominating and ordaining 
a successor who has been brought on the 
record as his legal representative, so that 
the coutest is now between the plaintiff 
claiming as nominee of Sivagnana and the 
present respondent claiming as the nominee 
of Manikkavasaka. * 


The Subordinate 
the plaintiff's suit on two gronnds, 


Judge has dismissed 
that 
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Manikkavasaka must be taken to have been 
validly appointed and not to have been 
removed and that he was consequently 
Sivagnana’s legal representative, and second- 
ly, on the ground that the plaintiff has 
tailed to prove the Will and ordination 
on which he relies to establish his 
character of legal representative. Hisher 
_ of these findings is sufficient to dispose of 
the present snit. 

As pointed ont by the Subordinate Judge 
in his very careful judgment, this case is 
the last stage in a long dispute between 
the defendant and an opposing faction in 
the Mutt headed by one Somasundara 
Thambiran, who at one time belonged to 


the institution and subsequently became 
the head of the wealthy ‘Tiruppanandal 
Mutt. These opponents of the defendant 


endeayoured in the first instance to prevent 
his nomination as junior Pandarasannadhi 
and afterwards to get that nomination 
revoked. In the course of the dispute 
we find Sivagnana a weak and feeble old 
mar, embarrassed by the load of debts 
accumulated by his management, acting 
-under the influence first of one side and 
then of the other. | 


We first find him ordaining and 
nominating the defendant on 22nd April 
1900 (Exhibit XXII), in spite of the 
pendency of a suit—subsequently dismissed 
—to prevent him from making the 
appointment, and then on 27th September 
1900 giving a power-of-attorney to the 
defendant. Qn 19th June 1901 he cancelled 
.the power by Exhibit MM which contained 
injurious charges against the defendant. 
The defendant on 2nd July 1901 by 
Exhibit UUUU surrendered the properties 
he had taken possession of under the 
power, and a few days later Sivagnana 
executed Exhibit X by which he withdrew the 
charges against the defendant ccntained in 
Exhibit MM. Two months later on 12th 
September 1901, he purported by Exhibit 


K to remove the defendant from the 
position of junior Pandarasannadhi on 
account of malversation and on vague 


charges of sexual immorality of which no 
particulars whatever were given. Thus 
challenged the defendant preferred a criminal 
complaint against him for defamation, and 
also filed a civil suif, Original Suit No, 
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74 of 1901, questioning his alleged dismissal. 
The next thing was that a compromise 
was arranged. The defamation case was 
withdrawn, and the suit was settled by-a 
razinameh, Exhibit P2, in which it was 
recited that the defendant Sivagnana had 
on further enquiries ascertained that the 
accusations made against -Manikkavasaka 
were groundless and that there were no 
reasons for dismissing him, and by which 
his right was recognised and it was further 
agreed that certain properties belonging to 
the Mutt should be handed over to him. On 
this a decree, Exhibit P}, was passed on 
2nd January 1902 declaring him to be the 
junior Pandarasannadhi and the deed of 
dismissal to be null and void, and restraining 
Sivagnana from appointing any one else as 
junior Pandarasannadhi. 


Highteen months later on 7th June 
1903, Sivagnana executed a deed of 
relinquishment, Exhibit S, by which he 
retired in favour of the defendant, and 
sometime afterwards made his way to 
Benares, He returned from Benares early 
in 1906 and went to stay with the defendant’s 
enemy Somasundara at the Tiruppanandal 
Mutt, whence he sent the defendant on 
12th May 1906 a notice, Exhibit T, of 
his intention to file a suit for declaration 
that Exhibit S was invalid and to 
recover the Mutt properties, A suit was 
subsequently filed as Original Suit No. 86 
of 1906 for that purpose. It has been 
contended before us that Exhibit T amounted 
to a fresh dismissal of the defendant from 
the office of junior Pandarasannadhi, but 
we do not so read it. There is, however, oral 
evidence that'on two occasions after his 
return Sivagnana purported to dismiss the 
defendant from this office also. Sivagnana. 
died on the morning of the Ist December 
1906, as alleged by the plaintiff, or on the 
evening of the 30th November as alleged 
by the defendant. According to the 
plaintiff’s case Sivagnana conferred abishekam 
upon him on the 380th and also executed 
a Will, Exhibit W, nominating him as his 
successor, but the finding of the Subordinate 
Judge is that the alleged abishekam and 
Will kaye not beeu proved. This is a 
brief statement of the facts which are 
more fully set out in the judgment of the 
Subordivate Judge. 
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The fifth and sixth issues dealt with the 
validity of tbe defendant’s original 
appointment, and with the question whether 
Sivagnana was entitled to dismiss him, 
sone to the first dismissal under Exhibit 

It appears from a note made by the 
Subordinate Judge in his record of the 
evidence that it was arranged, probably 
at the suggestion of the defendant’s Pleaders, 
that evidence on these issues should be 
reserved until after the disposal of issues 
Nos. 7 to 8 as to thé compromise decree 
in Original Suit No. 74 of 1901 which, if 
found in favour of the defendant, would 
make issues Nos. 5 and 6 unnecessary. 


It .will be convenient to consider in the 
first place whether the compromise decree 
in Original Suit No. 74 of 1901 is valid 
and binding. As already stated, it was 
entered into after Sivagnana had purported 
to dismiss the defendant by Exhibit K 
and defendant had replied by filing a 
complaint for defamation and a suit to 
declare the alleged dismissal illegal. The 
Subordinate Judge has found that it was 
brought about after protracted negotiations 
and on the independent advice of persons 
who had the interests of the institution at 
heart, and not by means of any pressure 
or oppression on the part of the 
defendant. If Sivagnana was not in 
a position to justify the charges he had 
made against the defendant, it was 
eminently proper for him to withdraw 
them, instead of committing the Mutt to 
further ruinous litigation. I do not, 
however, consider it necessary to pursue 
the matter further, because, in my opinion, 
the consent decree in Original Suit No. 74 
of 190i was binding on Sivagnana and 
is also binding on the present plaintiff 
who claims through him and even if there 
had been any grounds for setting it aside 
by suit, such a suit became barred during 
the lifetime of Sivagnana. A consent 
decree is binding on the parties to the 
snit until it is set aside just as much 
as if it had been passed after contest. Fateh 
Ohand v. Narasingh Das (1), citing In re South 
American and Mexican Company, Hx pare Bank 


(1) 16 Ind. Cas, 988; 22 C. L. J. 383, 
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of England (2). The effect of the consent 
decree in Original Suit No. 74 of 1901 is 
to establish as against Sivagnana and those 
who like the present plaintiff claim through 
him that the defendant had been daly 
appointed junior Pandarasannadhi and 
continued to hold that office at the date 
of the decree. Consequently, unless he was 
subsequently removed, he was junior 
Pandarasannadhi at the death of Sivagnana 
and then became his legal representative 
and entitled to succeed to his office. As 
regards the alleged illegality in the 
compromise decree in so faras it restrains 
the plaintiff from removing the defendant 
in case of future misconduct, I do not 
think that this would he any ground for 
setting aside the decree altogether in a 
suit by Sivagnana for that purpose, for 
it does not affect the consideration obtained 
by Sivagnana for entering into the com- 
promise. See also Kearney v. Whitehaven 
Colliery Company (8). 

It is, however, found by the Subordinate 
Judge that after his return from Benares 
in 1906 Sivagnana purported to dismiss 
the defendant and it is contended that 
these dismissals were operative. To succeed 
in this contention it would be necessary 
for the plaintiff to get over the deed of 
relinquishment, Exhibit S, executed in 1903 
by Sivagnana in favour of the defendant, 
which is attacked among other grounds as 
having been procured by coercion and 
undue influence and so liable to be set 
aside in the present suit. It is, however, 
unnecessary to consider this question because 
assuming that Sivagnana continued to hold 
the office of Pandarasannadhi after the 
execution of Exhibit S, and that as such 
he was empowered to dismiss the defendant, 
from the office of junior Pandarasannadhi, 
it is not shown that the defendant receiv- 
ed any notice or was given any opportunity 


of answering the charges on which 
Sivagnana purported to dismiss him, It 
has been contended before us that the 


defendant only held office at the pleasure 
of the Pandarasannadhi and that consequently 
the latter was entitled to dismiss him 


(2) (1895) 1 Ch. D. 37; 64 L. J. Ch. D. 189; 12 R. 1; 
71 L. T. 594; 43 W. R. 181. 

(3) (1893) 1 Q. B. 700; 62 L. J. M.O. 129; 4 R. 
388; 68 L. T. 690; 41 W.R. 594; 57 J. P, 645, 
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without giving him any opportunity of 
being heard. The nomination and ordina- 
tion of a junior Pandarasannadhi is the 
customary manner of providing for the 
line of succession in Mutts of this kind, 
and it is not shown that the Pandara 
sannadbi has any power of arbitrary 
dismissal, while on the other hand it has been 
eld, in a previous suit relating to the institu- 
tion that he may dismiss for good cause.. In 
Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swami (4), where the question was whether 
a Pandarasannadhi forfeited his position as 
such by reason of lunacy, recourse was 
had to the analogies of the Canon Law, 
and applying those analogies to this case, 
the position of the junior Pandarasannadhi 
during the lifetime of tbe elder would 
appear to be that of a coadjutor with 
the right of succession, a right of which 
he cannot be deprived except for grave 
cause. When an office is held at pleasure 
the incumbent may be removed even on 
charges of misconduct without any op- 
portunity of being heard, because he is 
removable at pleasure without any mis- 
conduct at all, but in all other cases, 
the objection for ‘want of notice”, in the 
language of an old case, “can never be 
got over. The laws of God and man 
both give the party an opportunity to make 
his defence if he has any.” Rez v. Chancellor, 
Masters and Scholars of the University of 
Cambridge (5) and Cooper v. Wandsworth 
Board cf Works (6). In Willis v. Gipps (7) 
the principle was applied to the case of 
a Colonial Judge who held office at the 
pleasure of the Crown but was also 
removable under a Statute by the Governor 
and Council of the Colony for neglect of 
duty or other misbehaviour, and it was 
held by the Judicial Committee that this 
order of amotion was bad because made 
without notice. It is not suggested in the 
present case that any notice was given to 
the defendant by Sivagnana of the charges 
on which he purported to dismiss him 


(4) 27 M. 435; 14 M. L. J. 105. 

(5) (1723) 1 Str. 557; 8 Mods 143; 93 E. R. 698. 

(6) (1863) 14 C. B. (N-s.) 180; 32 L. J.O. P. 
188; 9 Jur. (x. s.) 1155; 8 L. T. 278; 11 W. R. 646; 143 
E. R. 414; 185 R. R. 643. 

(7) (1846) 5 M. P. O. 379; 6 
31); 13 E. R. 819. 
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after his return from Benares, and con- 
sequently such dismissal is wholly void and 
inoperative and the defendant, if he had 
not already succeeded by virtue of Exhibit 8, 
remained the junior Pandarasanndhi and on 
Sivagnana’s death was his legal representative 
and entitled to succeed him. This is sufficient 
to dispose of the present case, but as to the 
other part of the case I may say that after 
listening to the elaborate arguments which 
have been addressed to us I am not prepared 
to differ from the finding of the ‘Subordinate 
Judge that the ubishekam of the plaintiff 
and the alleged Will of Sivagnana in his 
favour have not been proved. The appeal is 
dismissed with costs. 

Appeal No. 22 of 1911 and Civil Revision 
Petition No. 25 of 1911 follow and are dis- 
missed with costs. 


SESHAGIRI Aryar, J.—In Original Suit 
No. 86 of 1906 Sivagnana Desika 
Gnana Sambanda sued for a declara- 


tion that Manikkavasaka Desika was not 
the Pandarasannadhi of the Dharmapuram 
Mutt and that the compromise entered into 
in Original Suit No. 74 of 1901 is not binding 
on him. Sivagnana died on the Ist of De- 
cember 1906, while the original suit was pend- 
ing. The present plaintiff claimed\\to have 
been nominated by Sivagnana as his succes- 
sor and applied to be brought on the record 
as his legal representative to continue the 
suit against the defendant. Manikkavasaka, 
the defendant, pleaded that the suit abat- 
ed with the death of Sivagnana and that 
plaintiff was not the legal representative of 
the deceased. On this application to be brought 
on the record the High Court, agreeing with 
the Court of first instance, _ directed the 
plaintiff to establish his claim as the legal 
representative in a regular suit. The present 
suit, Original Suit No. 53 of 1907, is the out- 
come of that order. 


The plaintiff’s case is that Sivagnana ap- 
pointed him as his successor by a Will executed 
on the 30th of November and that the neces- 
sary ceremony of abishekam was performed 
on that day. He impeaches the validity of 
Manikkavasaka’s nomination by the Will 
of Sivegnana on the 22nd of April 1900 on 
He says that the Will was 
brought about in order to avoid a conviction 
for defamation and that it was cancelled by 
the later Will of the 12th September 1901. He 


' 
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further alleges that Manikhavasaka was unfit 
to be a Pandarasannadhi in consequence of im- 
morality and that Sivagnana validly revoked 
the nomination. As regards the compromise 
in Original Suit No. 74 of 1501, the plea was 
that it is ultra vires in that it restrained 
Sivagnana from making any further ap- 
pointment and that it was beyond the power 
ofa Pandarasannadhi to consent to the terms 
embodied in it. The rvelinquishment of the 
7th June 1908 is attacked on the ground of 
undue influence. The plaintiff prays for.a 
declaration that the defendant was not the 
lawful Pandarasannadhi of the Dharmapuram 
Mutt and for the recognition of his right to 
succeed Sivagnana. 

The defendant (who died pending the 
appeal after nominating his successor who is 
the present respondent) traversed all the 
allegations and maintained that his nomina- 
tion was proper and valid, that the razixamah 
was binding on Sivagnana and that the re- 
linquishment clothed him with full rights 
even during the lifetime of Sivagnana. 


Before discussing the various questions of 
law which have been very ably argued in the 
appeal, I shall deal with issues3and 3 (a) 
which relate to tbe plaintiff’s nomination. 
The Subordinate Judge has dealt with this 
question at considerable length and although 
I am not prepared to agree with all the rea- 
sons given by him, I agree in the conclusion 
at which be has arrived. 

The Will is said to have been made on the 
afternoon of the 30th November in Tirup- 
panandal, where Sivagnana had been living 
since his return from Benares six months ago. 
Sivaguana died on the morning of the Ist of 
December. The Will, Exhibit W, was not 
registered. Evidence has been let in to 
show that one Muthu Aiyar was asked at 
about 5 Pr, m. to goto Thiruvadamarudur 
(8 miles from the place) to bring the Sub- 
Registrar. Muthu Aiyar went there only 


‘ next morning with Exhibit SS. The Sub- 


Registrar learnt at about 7-30 that the testa- 
tor was dead and therefore did not go to Tirup- 
panandal. The Will was apparently thought 
of on the 29th according to the plaintiff, and 
if that is true, it is impossible to beliefe that 
the Thumbrian of Tiruppanandal Mutt, who 
was helping Sivagnana, who was a gentleman 
of great influence, would not have sent a mes- 
senger to Thiruvadamarudur early in the 
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day on the 80th to bring the Sub-Registrayr. 
There is considerable force in the suggestion 
of Mr, Sadagopacharidr that Exhibit SS was 
written to create evidence and not with tbe 
intention of procuring the attendance of the 
Sub-Registrar. Another circumstance is that 
the Will does not refer to ebishekam, which 
according to the evidence preceded its execa- 
tion. Mr. Sadagopachariar’s suggestion that 
this important matter was left out because 
there was no abishekam and that the Will 
when got up did not, therefore, mention it, is 
entitled to weight. 


A significant fact is that Soma- 
sundaram Thumbiran, the head of the Tirup- 
panandal Mutt, did not attest the Will. It 
was under his protection the testator lived. 
There can be no doubt that he was the man 
on whom Sivagnana relied for everything. 
If it was a genuine Will his failure to attest 
is not easily explainable. It is true that 
all the attesting witnesses have been ex- 
amined in the case and support the Will. 
Almost all of them were under the influence 
of Somasundaram. No doubt at Tirup- 
panaudal it is not easy to get witnesses wha 
would not be beholden to the head of the 
Mutt in some way or other. At that same 
time too much stress should not be laid on, 
the number of attestors and their consistency 
in supporting’ the Will. I do not think that 
the eyidence of D. W. No.2 is entitled to 
credit when it is not supported by his 
certificate, Exhibit XVII. I see no reason 
to think that the Sub-Assistant Surgeon was 
not speaking the truth. Even on that evi- 
dence I must say that the signatures in 
Exhibits SS and W do not satisfy me as 
those of the testator. They are not those 
of a person who had gone through the 
fatiguing ceremony of abishekam an hour 
earlier and who died the next day. I do not 
think it fair to compare these signatures 
with that in Exbibi¢ XIII (c); because it is 
clear to my mind that Sivagnana was feign- 
ing illness ab that time. The Subordinate 
Judge is apparently of opinion that the 
draft Will was itself a concoction, Although 
to my mind the language of the document 
shows that it was hot the production of Mr. 
Ramasubbier, there are ample grounds for 
believing that this draft was in. existence be- 
fore the 29th of November. The pencil -inter- 
lineations by Somasundaram show that he want- 
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ed the Will to contain a clause enabling the 
plaintiff to prosecute the suit. It was scored 
out. Ifit was a concoction after the Ist 
of December such an interlineation would 
not have taken place. Nor am I satisfied 
that Pleader Doraisami Pillai was not speak- 
ing the truth when he said that he had 
the Will on the evening of the lstof December. 
What he says about what he heard before 
he started for Tiruppanandal must be due 
tolapse of memory. Itis curious that the 
Will should have been handed over in such 
hot haste to Doraisami Pillai. I, however, 
see no reason to disbelieve his evidence. 
The Will was apparently brought into ex- 
istence before Doraisami Pillai arrived and 
it was thought safer to entrust it to a respect- 
able Pleader than to keep it at Tiruppanandal. 
On the broad facis of the case, I am not 
satisfied that the evidence adduced by 
the plaintiff is sufficient to establish the 
genuineness of the Will. I agree with the 
findings of the lower Court on these two 
issues. Even if the Will be true, if the 
plaintiff did not go through the ceremony 
of abdshekum, he has no locus standi; for it 
is by that ritual, the nominee acquires the 
right to be installed as Pandarasannadhi. 
There is a considerable body of evidence on 
this question. To my mind the non-mention 
of it in Exhibit W is fatal to this part of 
the case. The entry of the expenses in the 
Mutt account does not carry the matter any 
further. J attach very little importance to 
what the Sub-Judge considers to be develop- 
ments in the story; for after the cross- 
“examination was directed to details, the 
plaintiff's legal adviser would naturally elicit 
those details in the examination-in-chief, I 
agree with the Subordinate Judge that the 
performance of abishekam has not been 
satisfactorily proved. 

These findings would ordinarily be enough 
to dispose of the appeal, but as the right 
of the defendant has been strenuously attack- 
ed on various grounds, it is desirable to state 
our conclusions on the various points in 
controversy so that there may not be room 
fer future litigation. 

Mr. Srinivasa Aiyangar contended that in 
order to succeed in the suit all that need be 
shown by the plaintiff is that he acquired 
all the rights which Sivagnava was capable 
ef confennirg cn his client, and that the 
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rights of the defendant need not be gone 
into in this litigation. I do not think that 
this contention is well founded. The plaint- 
iff as legal representative must show that 
he has stepped into the shoes of the deceased 
with all the attributes which he claimed. It 
is open to the defendant to prove that the 
deceased had no rights to transmit. The 
right of representation is claimed with 
reference to an office, and itis undoubtedly 
within the competency of the defendant to 
show thatthe office was full and that there 
was no room fora successor. The learned 
Vakil’s contention amounts to saying that 
the representation need only relate to 
all that the deceased was possessed of 
at the date of his death. This may or 
may not be the correct position to take where 
the deceased sued in his individual capacity. 
Probably in such cases, all that the applicant 
need show is that he is full heir to the 
party who is dead. But where the suit is 
brought in a representative capacity, the 
legal representative must show that the 
estate devolved on him. The estate in 
this connection is not the estate which the 
deceased had, but the estate which he re- 
presented, that is, the estate to which he 
laid claim. If there was no estate out- 
standing, there can be no legal representa- 
tion. I realise that the effect of such a 
decision is to compel the person seeking 
to come in as a legal representative to 
prove the very matters in controversy in 
the main suit. I do not see much hard- 
ship in this. To hold otherwise would be 
to expose the defendant to attacks from 
persons who could establish no claim to 
the trust of which he is in possession. In 
my opinion, the import of the words in 
Order XXII, rule 3 (1), “wherea sole plaint- 
iff dies and the right to sue survives”, 
shows that the applicant shonld be in a 
position to lay claim to the right which 
was agitated in the suit. Conversely the 
defendant can show that the person wha 
seeks to continue the litigation had not 
acquired the right claimed, because that 
right was vested in himself, Iam, therefore, 
of opinion that this objection fails. 

In Wealing with the right of the defend- 
ant, the first point on which Mr. Srinivasa 
Aiyangar laid great emphasis was that the 
position of a junior Pandarasannadhi is not 
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a free-hold office; but that it is a position 
held during the pleasure or will of the 
senior Pandarasannadhi, the appointer. I 
am not inclined to hold that it is a free- 
hold office in the sense in which the Sub- 
ordinate Judge designates it. But I feel 
no doubt that the appointee does not hold 
it at the will or pleasure of the appointer. 
Under the Hindu Law the property of a 
hermit or an ascetic is inherited by the 
preceptor’ and after him by his- disciple: 
Mitakshara, Chapter II, section 8. See also 
Yajnavalkya Smrithi, Slokas 187, 188 and 
191. In the cases of Mahants or heads 
of Mutts, the same rule would apply, al- 
though the precedence given to the preceptor 
is open to question. It is not well- 
established that the rule of succession among 
the Matadhipatis must be deduced from 
the usages of the Mutt. See Greedharee 
Doss v. Nundvkissore Doss Mohunt (R) and 
Ramalingam Pillai v. Vythilingam Pillai (9). 
In the first of these two cases, their Lord- 


ships of the Judicial Committee inclined ` 


to the view that the ordirary mode of 
succession in Mutts is by appointment of 
the successor by the predecessor either by 
Will or by word of mouth. That is the 
practice in all the important Mutts in this 
Presidency. Now, the question is whether 
this power of appointment carries with it 
the absolute power of dismissal as was 
strenuously contended for by Mr. Srinivasa 
Aiyangar, or whether by the appointment 
a status is acquired by the appointee which 
is not lost unless removed for good cause. 
After listening to the very able argument 
of the learned Vakil for the appellant, I 
feel no hesitation in holding that the 
appointer ‘has not the absolute power to 
dismiss which is claimed for him. Before 
dealing with the cases cited, I shall refer 
to what takes place on the nomination of 
a successor in this Mutt. Exhibit C, the 
plaint in Original Suit No. 21 of 1900, men- 
tions in paragraph 4 the ceremonies that 
have to be gone through in selecting a 
successor and also those which the person 
selected has to undergo. The most import- 
ant of these is the abishekam. The rites 
to be observed on this occasion afe des- 

(8) 11 M. I. A. 405; 8 W. R. 25 (P.O); 2 Suth. P. 
0, J. 86; 2 Sar. P. C. J. 306; 20 E. R. 154, 


(9) 20 I. A. 150; 16 M, 490 (P. C.); 6 Sav. P, ©. J. 
861; 17 Ind. Jur. 578. 
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eribed by the plaintiff as his 83rd witness. 
This may be taken to represent correctly 
what happens when a junior Pandarasannadhi 
is anointed. It is also in evidence that 
the senior Pandarasannadhi himself offers 
puja to the junior, because by the abishekam 
the junior attains godhead. .The abishekam 
enables the junior to initiate disciples him- 
self. He performs separate puja to gods 
Vignesvara and Subramania. He is called 
the Sadhaka Acharya, or co-adjutor with 
the senior. These being the attributes with 
which the junior is invested, I am unable 
to accede to the suggestion that he acquires 
no status and his position is dependent on 
the good will of the senior. To my mind, 
by these ceremonies the senior is institut- 
ing an heir to himself. It may be that 
the analogy of the adopted son would not 
apply in all particulars. I am willing to 
concede that the right of removing the 
junior for proved misconduct inheres in the 
senior. Otherwise a person once anointed 
must be retained even if he has proved 
himself utterly unfit to hold the religious 
office. But the grounds of removal must 
be such as would disentitle the senior him- 
self to continue in office. Subject to this 
reservation I am of opinion that the person 
appointed under a Will and to whom 
abishekam has been performed becomes 
the heir-presumptive, entitled to succeed 
to the headship on the happening of a 
vacancy. Mr. Srinivisa Aiyangar relied 
strongly on Sitapershad v. Thakur Dass (10), 
In that case, the right of appointment 
vested in the incumbent in possession. The’ 
Mutt was a ‘mourosee Mutt, an incident 
of which was the right of selecting a 
successor vested in the Mahant for the 
time being. The report does not show that 
after the process of selection any ceremony 
was gone through by which the nominee 
became sanctified and competent to initiate 
disciples. Moreover, it was found in that 
case that the successor was found guilty of 
immoral conduct which led to his supersession. 
Mr. Justice Prinsep lays down too broadly, 
in my opinion, that the appointee holds his 
position “until the appointment has been 
declared to be a bad appointment and invalid.” 
The learned Judge would give this right of 


. 


(10) 50. L. R. 73, 
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declaration absolntely to the appointer. The 
facts of the case before the learned Judge 
might have justified that view. ButI am 
not prepared to accept it as a general rule of 
law governing succession in similar institu- 
tions. Reference is made among the cases 
cited in argument to a decision of Glover and 
Romesh Chunder Mitter, JJ., to the effect 
that the appointment cannot be cancelled. 
The decision has not been reported and is not 
available for reference. Samarendra Chandra 
Deb y. Birendra Kishore Deb (11) was next 
relied on. In thatease it was found that the 
Tipera Raj was entitled to nominate his 
successor as Job Raj from among the members 
of the family. It was not denied that the 
person so nominated wonld succeed to the 
Raja if he survived him. But it was contend- 
ed that as the right of suecession was con- 
tingent upon the plaintiff surviving the reign- 
ing prince, a snit for declaration will not lie. 
There were other important questions raised 
inthe case. The Full Bench, after deciding 
that the Caleutta Courts had no jurisdiction, 
held that the plaintiff was not entitled to a 
declaration. It is doubtful wheather this 
decision is correct, having regard to the rul- 
ing of the Court of Appeal in England in 
the Law Times Reports and to the provisions 
of and illustration to section 42 of the Specific 
Relief Act. The Calcutta High Court accept- 
ed the principle of the previous decision in 
Beer Chander Manikkyav. Raj Coomar Nobodeep 
Chunder Deb Burmono (12). However that may 
be, these decisions are not authorities for 
the position that a junior Pandarasannadhi 
has not a recognised status which he can 
protect when that status is denied. Sellappa- 
swamy v. Mantkkaswamy (13) was disposed of 
on the failure to plead the proper cause of 

» action and is not a considered authority bind- 
ing on us. 

The English decisions to. which our atten- 
tion was drawn by the learned Vakil only lay 
down that the power to appoint carries with 
it the power to dismiss. That position is not 
denied here. The power, no donbt, can be ex- 
ercised for good cause shown ; and especially 
in religious institutions where the appoint- 


(11) 35 C. 777; 8 C.L, J. 1,12 C. W. N. 
L. T. 27. 

(12) 9 C, 535 at p. 553; 12 C. L. R. 465. 

(18) 11 Ind. Cas, 33€; (1991) 1 M. W. N. 359. 
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ment carries with it a certain dignity and is 
construed by worshippers as implying sancti- 
ty of the person, it would lead to disastrous 
results to hold that the appointee is depend- 
ent for his position on the Will of the 
appointer. The attempts to show that the 
usage of the institution warrants the arroga- 
tion of such extraordinary powers has not 
been successful. The observation of the Sub- 
ordinate Judge in Exhibit MMM does not find 
support in the appellate judgment, Exhibit 
A. Exhibits SSSS series only show that the 
junior Pandarasannadhi is subordinate to the 
Pandarasannadhi. I am clear thatthe nsage 
of the institution does not justify the claim 
made on behalf of the appellant. On the other 
hand, there are numerous instances in this 
Presidency of.the junior being regarded as the 
unquestionable successor to the office. The 
consciousness of the peopleis entirely opposed 
to the contention advanced in this behalf. 
This being my view, I do not consider it 
necessary to examine at any length the 
English decisions quoted by the appellant. 
In Marquis of Abergavenny v. Bishop of 
Llandaff (14) there wasan absolute discre- 
tion given to the appointer, In Reg. 
v. Manchester, Sheffield and Lincolnshire 
Railway Company (15) the appointment 
was to be during the pleasure of the 
person appointing. On the other hand, it 
was held in Wright v. Zetland Marquess (16) 
appointees who held officeduring pleasure 
should not be removed without good cause, 
In a very elaborate judgment Bashyam 
Aiyangar, J., compares the position of the 
head of the Mutt to a Corporation Sole and 
says that “as in the case of a bishopric, per- 
petual succession in a Mutt is secured by the 
provision for nomination of a successor.” 
Doubts have been cast upon certain dicta in 
this decision in relation to the rights of pro- 
perty possessed by the head of the Mutt, but I 
do not think the principle which is enunciated 
in this sentence has even been taken exception 
to. My conclusions on this point of the case 
are: (a) that the bead of the Mutt is entitled 
to appoint a junior Pandarasannadhi, (b) that 


(14) (1888) 20 Q. B. D. 460; 57 L. T. Q. B. 283; 58 
L T. 813; 36 W. R. 859. 

(5) (1854) 4 EL & BI 88; 1 Jur. (x. s) 419; 3 W. 
R. 591; 119 E. R. 35; 99 R. R. 762. 

(16) (1908) 1 K. B. 63; 77 L.J. K. B. 162; 971, 
T. 867; 24 T. L. R. 45. 
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this junior basa recognised status, (c) that 
he is entitled to succeed to the headship, if 
he survives the appointer, (d) that for good 
cause shown he can be removed, (e) that the 
tenure of his position is not dependent upon 
the good will of the appointer and (f) that it 
is not open tothe head of the Mutt to dismiss 
him arbitrarily. 


The next branch of Mr. Srinivasa Aiyan- 
gar’s argument was directed to showing 
that the appointer is the .sole judge for 
ascertaining whether the appointee is guilty 
of conduct which disentitles him from ¢on- 
tinuing to hold on, and that Courts are not 
competent to serutinise his reasons or to 
question his discretion. There have no 
doubt been cases where it has been held that 
the sufficiency of the reasons is not for the 
Court, Hayman v. Governors of Rugby School 
(17) and Hill v. Reg. (18). In another 
class of cases it was held that wherea club 
or association is proprietary, dismissal from 
it need not be after enquiry, Baird v, Wells 
(19). It was contended that this Mutt was a 
voluntary association and that consequently 
the head of the association had plenary 
powers to. expel a member including the 
junior Pandarasannadhi, Ido not grant the 
premises. The origin of these Mutts has 
been explained elaborately by Sir Arthur 
Collins and Muthusami Aiyar, JJ., in Geyana 
Sambandha Pandara Samadhi v. Kandusamt 
Tambiran (20). It is enough to state for 
the purpose of this case that they are not 
voluntary brotherhoods. They owed their 
existence in most cases to the piety of the 
ancient Rajas who founded Mutts to impart 
religious instruction; in some cases, the 
special sanctity of individuals was availed of 
by disciples to endow property to the insti- 
tution founded in his name and honour. 
The fact that the Pandarasannadhi has a 
synod of Thambiraus from whom he selects his 
successor, does not make the Mutt a voluntary 
association. They are not proprietary clubs 
in the sense in which Stirling, -J., uses the 


QF) (1874) 18 Eq. 28; 43 L.J. Ch. 884; 30 L. T.- 
217; 22 W. R. 587. 

(18) (.854) 8 M. P. C. 138; 14 E.R. 53; 97 R. R. 39, 

(19) (1890) 44 Ch. D. 661; 59 L. J. Ch, 673; 63 L. 
T. 312; 39 W. R. 61. ` 

(20) 10 M. 375. 
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term in Baird v. Wells (19). Green v, Hearell. 
(21) only constrnes the articles of the asso- 

ciation as conferring unrestricted powers of 

expulsion. On -the other hand, in Willis v. 

Gipps (7) the dismissal of a Judge without’ 
enquiry by the Colonial Governor, although 
the Judge held office only during the plea- 

sure of the Queen, was held invalid by the 

Judicial Committee. The general principle 

is well established that no one who has a 

recognised status or office can be removed for» 
misconduct without giving him an oppor- 

tunity to show cause against his removal. 

I am, therefore, of opinion that the cancel= 
‘lation of the appointment is of no effect by 

itself. In this connection I cannot help 

expressing my regret that the Subordinate 

Judge should have declined to receive evi- 

dence on: two of the issues in the case. In 

a ease of such magnitude which engaged 

the attention of the Court for over six 

months, every part of the case should have 

been heard and adjudicated upon. How- 

ever, I agree with the learned Chief Justice 

that this case can be disposed of on the 

materials on the record.: 


Closely connected with the argument that 
the defendant could have been removed by 
Sivagnana without notice was the contention 
that the defendant forfeited his rights by the 
various acts of- misconduct alleged against 
him, Exhibit K. I amin agreement with. 
Mr. Srinivasa Aiyangar that if the head of 
the Mutt or the junior is proved to be liv- 
ing an immoral life, he is Hable to be re-~ 
moved. There can be no condonation of such 
an offence as in the case of breach of trust 
by trnstees, where it has sometimes been 
held that the full leach should be given an 
opportunity to mend his ways before bring- 
ing in an empty leach to feed on the trust ` 
resources. Celibacy and a serupulous avoid- 
ance of sexual indulgences are of the essence 
of the position held by these persons. De- 
yotees of both sexes resort for initiation 
to them and it would cut at the root of the 
whole system, if the heads of the Mutts are 
permitted to live profligate lives. - In the 
Narada Smrithi, it is stated “raja era hi 
dasah sayat khlah prabrajato api san”. This 
power possessed by the king is delegated to the 


(21) (1910) 1 Ch. 495; 79 L. J. Ch. 549; 102 L.P, 
347, ; 
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Courts: and when a clear case is made out 
that a religious ascetic who ought to set an 
example of sexual purity is leading an- im- 
moral life, the Courts will find no difficulty 
in dismissing him from office. But it does 
not follow that suspected immorality en- 
tails.forfeiture. This would lead to com- 
plications and would encourage base- 
less insinuations. Until the accusation is 
openly made and found, the incumbent 
should not be disturbed from his office. The 
learned Vakil has quoted no authority for 
the extreme contention that a forfeiture is 
incurred by an ascetic’s (suspected?) im- 
moral conduct. 

I agree with the Subordinate Judge that 
the relinqnishment by Sivagnana did not de- 
prive him of his religious office. J under- 
stand Exhibit S in the same way as he does. 
Moreover I am not satisfied that Sivagnana 
was a free agent at tha time of the release. 


The real point on which the defendant’s 
right rests is the compromise evidenced by 
Exhibits Pl and 2. The facts leading up 
to the compromise are fully stated by the 
Subordinate Judge. The learned Judge in 
one place seems to suggést that the pendency 
` of the criminal prosecution for defamation 
against Sivagnana was one of the factors 
which led to the compromise.. The evidence 
of Mr. Krishnaswami Aiyangar, which I 
see no reason to disbelieve, makes it clear 
that Sivagnana was harassed in all ways, 
that he was an imprudent manager, had 
incurred heavy debts, found it impossible 
to carry on his religious and secular duties 
owing to the number of claims made against 
him and that.he sought relief from all 
this worry by making the defendant the 
virtual manager of the institution. He had 
competent advisers and influential adherents. 
I do not believe that the defamation case 
in any way affected. the compromise. After 
“all it was a compoundable criminal offence. 
I do not agree with the contention that 
the compromise was .vitiated by _ any 
agreement to-stifle prosecution. The next 
` contention of Mr. Srinivasa Aiyangar is 
that as the compromise decree included an 
injunction ` restraining Sivagnana from 
making an appointment of a junior 
Pandarasannadhi onder conceivable circum- 
stances, the decree is invalid altogether. It 
is true that the last clause is. bad. As 
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I have said already, the defendant was liable 
to be removed for gcod canse shown against 
him or he might die in the lifetime of the 
head of the Mutt. Therefore it was not 
competent to the Subordinate Judge to 
grant an injunction permanently depriving 
Sivagnana of the exercise of his power of 
making a fresh appointment. But, in my 
opinion, this portion of the decree is severable 
from the anterior portion. The first part 
of if confers a right on the dafendant; 
the second ‘part enforces an illegal disability. 
The two are uot so mixed up as to bea 
inseparable. The true principle applicable 
to mixed stipulations of this nature has 
been thus stated by Lord Esher in Kearney 
v. Whatehaven Colliery Company (3), to which 
Mr. Sadogopachariar drew our attention: 
If the consideration, or any part of it, is 
illegal, then every promise contained in 
the agreement becomes illegal also, because 
in such ‘a case every part of the consideration 
is consideration for the promise. But 
suppose there is nothing illegal in the 
consideration; then upon that valid considera- 
tion may be several promises or liabilities. 
Tf any one of those be in itself illegal, then 
it cannot stand, not because the considera- 
tion becomes illegal, but because the 
promise itself is illegal. It is a bad promise 
which cannot be supported by the considera- 
tion. But the other promises which are 
good and legal in themselves remain, and 
can be supported by the good considera- 
tion. That rule cf law has long been acted 
upon, andit was applied by the House of 


Lords in the WNetherseal Colliery Co. v. 
Bourne (22)” See also Newman v. 
Newman (23). Section 24 of the Con- 
tract Act is not ‘against this view. I 


am, therefore, of opinion that the portion of 
the decree enjoining Sivagnana not to 
make any appointment at all can be severed 
from that portion of it which recognises 
the defendant’s appointment. We have next 
to see, whether, as contended before us, 
Sivagnana was not competent to enter 
into this compromise. The objection is 


(22) (1888) 20 Q. B. D. 606; on appeal 14 
A. O. 228; 59 L. J. Q.B. 66; 61 L. T, 125; 547. P. 
84. 


(23) (1815) 4 M. & 8. 66; 105 E. R. 759; 1 Stark 
101; 16 R, R, 886. 
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based on the ground tbat as the head of 
the Mutt sues or is sued on behalf of the 
trust, he has no power to accept a compromise 
to the prejudice of the institution. Before 
dealing with the- law bearing on the 
subject, it may be stated that in my view 
the compromise did not affect the usage 
of the institution in any way. By the 
compromise Sivagnana was only recognising 
a person who was entitled to succeed, had 
there been no aspersions on his character. 
Sivagnana in the compromise withdrew 
from the position of antagonism which he 
had taken up against the defendant. He 
‘was apparently advised that there was no 
justification for his attitude towards the 
defendant; and the compromise decree was 
only an act of reparation. 

In Guyana Sambandha Pandara Sannadhi v. 
Kandasami Tambiran (20) a compromise 
regulating the course of succession to the 
Mutt was recognised, as it was in consonance 
with the usages of the institation. Mr. 
Sadagopachariar also quoted Nelakandhen 
Nambudripad v. Padmanabha Revi Varma (24) 
in support of this position. In the Kamudi 
case, Sankaralinga Nadan v. Rajeswara 
Dorai (25), the compromise by the Rajah of 
Ramnad was distinctly against the usage of 
the institution and in the teeth of the decree 
recognising the usage. There are no English 
cases directly in point. It was held in 
Attorney-General v. Landerfeld (26) that “an 
agreemeni between the next-of-kin and the 
governor of the charity to share the estate 
in a particular proportion should be given 
effect to by the Court.” In Tudors 
Charitable Trusts numerous authorities are 
cited for the position that questions relating 
to the interests of a charity may be com- 
promised (see page 378). 

In all such cases, the matter will be 
brought to the notice of the Court and its 
sanction will be obtained forthe compromise. 
I do not see why the same principle should 
not be applied to the present case.. It was 
said that the mere acceptance of a compro- 
mise by the Court is not proof of its sanction, 
and the case of minors was instanced. In the 


@ 
(24) 18 M. 1l; 4M. L. J. 233; 21 I. A. 128; 6 Sar. P. 
O.J. 478, 
(23) 81 M. 236; 12 0. W. N. 946: 4 M.L J. 101; 
80, L.J. 280; 10 Bom. L. R, 781 (P. O); 85 T. A. 176. 
(£6) (1748) 9 Mod. 256; £8 E. R. 456. 
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case of infants, there is astatutory prohibition 
and a direction to observe certain formalities. 
It is not analogous to this case. Reliance was 
mainly placed upon the authorities which 
lay down that a trustee should not transfer 
his office to persons in the immediate line 
of succession, In Madras, although there 
is a course of decisions sounding that way, 
Mr. Justice Bashyam Aiyangar in Ramanathan 
Chelty v. Murugappa Chetty (27) was not pre- 
pared to regard. it as settled law. The 
Bombay High Court has taken a different 
view. It is not necessary in this case to 
express any opinion on this question, as I 
am of opinion that these cases afford us 
no guidance. The alienation of the office of 
trustee in most of the cases quoted before us 
was vitiated by considerations personal to 
the parties concerned. But where the object 
of the agreement is to recognise the usage 
of the institution and to accept the validity 
of anappointment which but for the con- 
duct of Sivagnana would have in the ordi- 
nary course of events given the defendant 
the right which was secured to him by 
the decree, I see no reason for holding 
that the decree based on such an agree- 
ment is illegal. I do not, therefore, think 
it necessary to examine the cases quoted by 
Mr. Srinivasa Aiyangar. 


Mr. Sadagopachariar argued that the com- 
promise was binding on the parties until it 
was set aside and as Sivagnana died before 
that happened, his rights were unaffected by 
the suit. It was held in’ Great North-West 
Central Railway v. Charlebois (28) that the 
decree based on compromise was of no greater 
validity than the contract. If the observa- 
tions in Kumara YVenkala Perumal v. 
Thatha Ramasawmy Chetty (29) are against 
the view, I am not prepared to follow 
them. Atthe sametime, it is well settled 
that until the decree based on the com- 
promise is recalled, it is binding on the 
parties to the suit. Lord Esher in The 
Bellcairn (30) says: “I agree with Butt, J., that 


(27) 27 M. 192 at p. 196; 18 M. L. J. 241. 
Pies (1899) A. Ce 114; 68 L. J. P. ©. 28,79 L. T. 
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(29) 9 Ind. Cas. 875; 35 M. 75; 21 M. L.J. 709; 
(1911) 1 M. W. N. 290; 9 M. L. T. 487. 

(80) (1885) 10 P. D? 161; 55 T. J. P. 8; 58 L. T, 
686; 34 W. R. 55; 5 Asp. M. C, 503. 
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when at a trial the Court gives judgment 
by the consent of the parties, it isa binding 
judgment of the Court andcannot be set aside 
by a subsequent agreement between the 
solicitors.” I take the reason of the rule to be 
that although the force of a consent decree is 
derived from the consensus ad idem of the 
parties, it having received additional validity 
by being accepted by the Court, ib cannot 
be set aside by the consent of the parties 
as any other contract could have béen, but 
can only be vacated by the Court by a proper 
proceeding in that behalf. The Court of ap- 
peal in In re South American and Merican. Qom- 
pany, Ex parte Bank of England (2) affirmed 
the principle stated iu The Bellcairn (30). 
Tt follows, therefore, that until and unless 
the compromise decree was set aside, Sivagnana 
was bound by it and the defendant was 
entitled to the benefit secured to him under 
it. I agree with the Subordinate Judge in 
holding thatthe compromise is binding on 
Sivagnana. 

' he result of the above conclusions is that 
at the time that Sivagnana made the Will 
and had abishekam performed on the plain- 
tiff, the position of the junior Pandarasannadhki 
was not vacant and consequently he had no 
power to appoint the plaintiff to it. I have, 
of course, assumed thatthe Will was made 
and that the abishekam was performed. I 
have given my reasons already for not be- 
lieving the story inthat behalf. The plaint- 
iff is not, therefore, the legal representative 
of Sivagnana. The appeal fails and must be 
dismissed with costs. ` 

Appeal No. 22 of 1911 and C. R. P. No. 25 
of 1911 follow. 


Appeals and revision petition dismissed. 
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chase of morlyage decree—Suit to enforce agreement 
—Decre2 barred on date of suit—Spzcific performanse, 
whether should be decreed. 

The expression ‘spacilic parformance’, as applied to 
suits known by that name, prasupposes an exscutory 
as distinct from au execute] agreemant, something 
remaining to ba done, such as ‘the execution of a 
deed or conveyance, in order to put the parties in 
the position relative to each other, in which by the 
preliminary agreement they were intended to be 
placed. [p. 70, “col. 2.) 

Wolver hampton and Walsall Railway Company v. 
London and North Western Railway Company, (1873) 
16 Eq. 433; 43 L. J. Ch. 131, referred to. 

A suit for the specific performance of an agreement 
to purchase a mortgage-decree will not be decreed 
against the purchaser if, at the date of suit, the 
decree agreed to ba purchased is barred, and, there- 
fore, incapable of assignment. [p. 7], col. 1.] 


Appeal from a judgment and decree of the 
High Court, Calcutta, dated March 1st, 1909, 
reversing those of the same Oourt in its 
Ordinary Civil Jurisdiction, dated April 
6th, 1908. 


FACTS.—The material facts are stated in 
their Lordships’ judgment. 


Mr. De Gruyther, K. C., and Sir William 
Garth, for thé Appellants. —The executors did 


_ nothing to keep the decree alive and they 


alone could have done so. 
the contract must be 
compensated. 


[Sir Joun Enae: Under the Indian Con- 
tract Act the property vests when there is a 
contract to sell. ] 


[Loro Ssaw: Statutes in India are based 
upon different principles. | 


[SIR Lawrenca Jenkins: 
does not apply to Bengal. | 


For specific relief 
incapable of boing 


The Trusts Act 


The Indian Contract Act is quoted against 
us; but in the case lodged by the respondents 
it was not specified. If the decree was an 
immoveable property, then section 54 of the 
Transfer of Property Act appliedand a 


registered deed was necessary for the 
transfer. If, on the other hand, it was 
a moveable property,a chose in action 


under section 131 of the Transfer of Pro- 
perty Act, then by the Contract Act pro- 
perty therein would not pass until notice 
in writing was given to the debtor, etc. If it 
was regarded as a moveable property in 
goods, then mo ‘property in it could pass 
without an assignment as required by sec- 


tion 233 of the Civil Procedure Code, 1882, 


70 
JATINDRA NATH BASU 0. PEYER DEYE DEBI, 

Reference was made to Lewin on Trusts 
(1911), pages 161-162, Lysaght v. Edwards 
(L); Wood v. Griffith (2). , 

Sir E. Richards, K. C., and Mr. Dunne, for 
the Respondents. $ 

[Lorp Smaw: We are satisfied that there 
was an agreement to sell; but what was the 
effect of that agreement? | ` 

There is on our side an agreement to sell 
without an assignment. The point is whe- 
ther events since the agreement would justify 
payment of the decretal amount. There 
were circumstances to justify specific relief. 
Fhe appellant, who was a Pleader, knew the 
value of the property. 2 

[Loro Suaw: The whole thing is the ques- 
tion of law. We want to know why the 
assignment was not completed P| 

Phe action was brought under the Specific 
Relief Act of 1877, sections 13, 14and 19, and 
section 50 of the Indian Contract Act of 
1872. In equity the appellant was a purchaser 
of our decree and security. If there had been 
execution proceedings on our part we would 
have been estopped on the ground that he was 
the owner of the property. He was the bene- 
ficial owner of our property and the purchase 
had destroyed our right to redeem. . - 

Reference was made to Troylokya Nath 
Bose v. Jyote Prokash Nandi (3); Rayner v. 
Preston (4). f 

Mr. De Qruyther; K. C., in reply referred 

-to Mulraj Khatau v. Vishwanath Prabhurane 
Vaidya (5)... ' 
JUDGMENT. 

Sir Joun Epes.—This is an appeal from 
the decree, dated the lst March 1909, of 
the High Court at Calcutta, which in appeal 
set aside the decree, dated the 6th April 
1908, of Mr. Justice Chitty, who had tried 

“the snit under the original jurisdiction 
of that Court. 7 

The suit was brought to obtain a decree 

for the specific performance of an agreement, 
-dated the 2lst June 1895, by which 

(1) 2 Ch. D. 499; 45 L. J. Oh, bad; 840. T. 787; 
24 W. R. 778. : 

(2) 1 Jacob & Walker 86 at p. 37; 87 E. R. 16; 1 
Swans. 43. : 

(3) 8 C. W. N. 261; 30 C. 761. |, 

(4) 14 Ch. D. 297; affirmed in 18 Ch. D. 1; 50 L. J. 
Ch. 472; 44 L. |. 787; 46 J. P. 829; 29 W. Re 546. 

(5) 17 Ind Cas. 627; (1912) M. W. N. 1247; 12 M. 
UM, 652; 11 A. L.J. 7; 24M. L. J. 60; WCW. N. 
a oo L. 2.9; 17 0. Lid. 162; 37 B. 198; 40 
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the original defendant Trailokya Nath 
Bhose, now deceased, had agreed to purchase 
from the executors and the executrix 
(hereinafter referred to -as the executors) 
of Lala Bangsa .Gopal Nandey for the 
price of Rs. 19,000 a decree and all the 
rights appertaining thereto which the said’ 
executors had obtained on the 17th July 
1893 against Pandit Nrisingha Prokash 
Misra on a mortgage. Mr. Justice Chitty 
dismissed the suit. The High Court in appeal 
made a decree for specific performance. 

The appeal has been argued at considerable 
length, but thé material facts upon which 
the suit and this appeal depend may be 
briefly stated. The decree which if was 
agreed that the executors should assign 
to Trailokya Nath Bose was a decree for 
sale of certain immoveable hypothecated 
which could also in certain 
events be executed against the person and 
other property of the defendant to the suit 
in which it was made. Owing to the bar 
of limitation the decree for sale became ` 
incapable of execution on the Ist June 


- 1898, and thereupon Trailokya Nath Bose © 


refused to pay the agreed price and to 
take an assignment of the decree, hence this 
suit. for specific performance. 

The agreement of which it is sought to 
obtain specific performance was an executory 
agreement, for the completion of which 
something remained to be done in order to 
put the parties in a position relative to 
each other in which, by thé preliminary 
agreement of the Slst June 1895, they 
were intended tobe placed. As was pointed 
out by Lord Selborne, L. O., in Wolverhampton 
and Walsall Railway Company v. London and 
North-Western Railway Company (6), “the 
expression ‘specific performance’, as applied - 
to suits known by that .name, presupposes 
an executory as distinct from an executed 
agreement, something remaining to be done, 
such as the execution of a deed or a convey- 
ance, in order to put the parties in the position 
relative to each other, in which by the 
preliminary agreement they were intended 
to be placed.” In this case what remained to 
be done was, on payment by Trailokya Nath 
Bose of the agreed prise, the transference to 
him of the decree for sale of the 17th July 1893. 
Such a transfer of the decree to Trailokya 


(©) (1873) 16 Eq. 488; 43 L. J. Oh, 181. 
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Nath Bose sould, by reason of section 232 of 
the Code of Civil Procedure, 1882, be effected 
only by an-assignment in writing. On and 
after the lst June 1898, the decree, asa decree 
capable of being executed, could not by reason 
of thé bar of limitation be assigned to Trai- 
lokya Nath Bose. Ithad becomea dead decree 
whereas the decree, whatever might be its 
value, which he had agreed to purchase, 
aud which the executors had agreed to 
assigu to him, was a decree capable of 
execution. 

It has been contended on behalf of the 
respondents to this appeal that it was the 
duty of Trailokya Nath Bose, and was not 
the duty of the executors, to keep the decree 
alive after the 2lst June 1895. That is 
a contention which, in their Lordships’ 
opinion, cannot 
decree had not been transferred by an 
assignment in writing to Trailokya Nath 
Bose, he could not by any application to 
‘the Court have kept the decree alive. 

The respondents are asking ‘for a decree 
for the specific performance of an agreement 
which they, on their part, are unable to 
perform, Their Lordships will humbly advise 
His Majesty that tbis appeal should be 
allowed, the decree of the High Court in 
appeal should be set aside with costs, and 


MA SHWE THET, 


the decree of Mr. Justice Chitty should be- 


restored, 
The plaiutiffs-respondents must pay the 
costs of this appeal. 
Appeal allewed. 


Solicitor for the Appellants: Mr. G. O. Farr. 


Solicitors for the Respondents: Messrs. 
~ Watkins § Hunter. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civit ApPPRAL No, 221 
or 1915, 
February 17, 1916. 
Present:— Mr. Justice Maung Kin. 
MAUNG SEWE- GYAW — Darenpant No. 2 
F —~-APPELLANT 
WENGIS 
MA SHWE THET—P arstise— 


RESPONQENT. 
Estoppel—Landlord and tenant — Co-sharer; lease from 


hd 


be maintained. As the 
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—Suit for rent—TLenant estopped front disputing. viyht 
of co-sharer to receive rent. 

A person taking a lease from one of sevoral co- 
sharers cannot dispute his lessor’s exclusive title to 
receive the rent or to sue in ejectment. |p. 72, col. 
1.) 

Jamsedji Sorabji v, Lakshmiram Rajaram, 18 B. 
323, referred to and followed. 

Mr. Fagan, for the Appellant. 


Mr. B. Dun, for the Respondent. 
JUDGMENT,—This was a suit for the 
recovery of 140 baskets of paddy or their 


value, Rs. 128-8, alleged to be due for rent 
of a piece of paddy land. 


The plaintiff is Ma Shwe Thet. The 
defendants are two in number. The Ist is 
Ma Shwe Thaung and the 2nd, Ma Shwe 


Gyaw. 

The plaintiff alleged that she let out the 
land in suit to the lst defendant, and that 
the 2nd defendant was added, as the first said 
that he had paid the rent to him. 

It appears that the plaintiff and the 


_ 2nd defendant were at one time husband 


and wife and that the plaintiif’s case was 
that there had been a divorce between them 
followed by a partition of the property, the 
land in suit, among other property, falling to 
her share. 

The 2nd defendant denied the alleged 
divorce and partition. He alleged that he 
let out the land to. the Ist defendant, 
claimed the right to receive the rent, and 
admitted the receipt of it from the Ist 
defendant, 

The Ist defendant denied hiring the land 
from the plaintiff, said that he did so from 
the 2nd defendant and pleaded that he had 
paid him and was, therefore, no further 
liable. 


The Court of first instance held that the 
lst defendant hired the land from the plaintiff 
but that there had been no divorce. That 
being the case, the opinion of that Court 
was the husband had the right to receive the 
rent «nd as he had admittedly received it 
from the lst defendant, the sait should be 
dismissed. 

The Additional Judge of the District 
Court on appeal held that there was a divorce 
between the plaintiffand 2nd defendant and 
that the Ist defendant hired the land from 
the plaintiff, and would have to pay her the 
rent and could not dispute her right to 
receive it. This he held on the authority of 
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Jamsedji ` Sorabji v. Lakshmiram Rajaram 
` (1), where it was held that a person taking 
a lease from one of several co-sharers cannot 
dispute his lessor's exclusive title to receive 
the rent or to sue in ejectment. The learned 
Judge then proceeded to pass a decree against 
both the defendants. 

The 2nd defendant alone has appealed to 
this Court. The grounds are (1) that the 
District Court was wrong in holding that 
there wasa divorce and (2! that the judg- 
ment ofthat Court was wrong in law. 

I do uot think that the Additional Judge 
of the District Court was right in holding 
that there was a divorce. The evidence 
upon Which the plaintiff placed great reliance 
was that of Ko U. Tf his evidence is true, 
there could have been no mutual divorce, 
although a partition or disposition of property 
may be held to ‘have taken place. He says 
that the 2nd. defendant said: “Do not say 
(lit. do) divorce or no divorce, Ma Shwe 
Thet will take and enjoy five pieces of land. 
The daughter will take and enjoy six.” 

But the learned Judge was quite right 
in holding on the Bombay authority above 
cited that the Ist defendant hired the 
. land from the plaintiff and that to her he 
was bound to pay the rent due, 

The 2ud ground of appeal is not clear. 
Nor was it explained at the hearing. 


KANAI KAMAR. 


But in the course of my deliberations upon 
the case, the point has occurred to me whe- 
ther the plaintiff has a cause of action 
against the 2nd defendant, the present 
appellant. And I have now heard both the 
Advocates. They admit thatin the view I 
take of the nature of the case, the 2nd 
defendant was not a necessary party as 
there would be nocause of action against 
him. The appeal is allowed and the suit 
is dismissed eg against the appellant with 
costs in all the Courts. 


(1) 18 B. 323 Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL PROM Aprettate Decree No. 1226 . 
or 1914. 
April 4, 1916. 

Present: —Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir John Woodroffe, Kr.. 
RAL CHARAN MAHANTI AND orners—~ 
PLaintiyrs— APPELLANTS 
versus 
KANAL KAMAR, AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Lease, construction of—Lessees to enjoy phal phul of 
trees—Reservation of lessor’s right lo ownership in trees 
— License, whether includes right to yrow shellac— 
Circumstances at date of lease, enquiry into. 4 

A lease oxccuted by plaintiffs to defendants pro- 
vided inter alia that the lessees were to enjoy the 
phal phul of the trees, and the lessors were to have 
khas possession of the same. It was proved that, 
from before the date of the lease, the lessees grew 
shellac upon the trees and enjoyed the results 
thereof. In a suit by plaintiffs for restraining defend- 
auts‘from interfering with their right to cultivate 
shellac: 

Held, that the license tu enjoy phal phul included 
the growing of shellac on the trees and that plaint- 
[p. 74, col. 1; 
pi 75, col. 1.) 

Per Sanderson, C. J—The expression ‘phal phut 
(fruits and fiowers) of the trees would, in the 
ordinary meaning of the words, include iho natural 
products of the trees only, and prima facie the 
artificial cultivation of lac would not be included in 
the terms of tke license. Tho circumstances, how- 
ever, existing at the date of the lease should ‘be 
looked at for the purpose of construing the words, 
and, so viewed, the words may have been iutended 


to have a wider meaning than the English words - 


‘fruits and flowers.’ [p. 78, col. 2; p. 74, col. 1.) 

Per Woodroffe, J—On the construction of the lease 
itself, the expression phal phul would include produce 
of the trees other than the particular flowers and 
fruits of the trees itself, And the plaintif is not 
entitled to the injunction as the lease did not reserve 

-to the landlord the right of cultivation claimed, and 
the reservation of the trees is not a reservation of 
such right to cultivation. [p. 74, col. 2; p. 75, col. 1.] 


Appeal against the decree of the District 
Judge of Bankura, dated the 10th February 
1914, modifying that of the Munsif 
of Khatra, dated the’ 20th January 1913. 


Babu Bepin Behary Ghose and Babu 
Bankin Chandra Mukerjee, for the Appel- 
. lants. 

Babu Samatul Chandra Dutt for Babu 
Saroshi Charan Mitra, for the Respond- 
ents, 5 

JUDGMENT. 
Sanpersox, O. J.—The facts of this case 


are that the plaintiffs purchased at an 
auction-sale, held undera decree which had 
been obtained against the defendants, the 
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mocurart tenant right of the village of. 


Jhilimili, | : A 

. The defendants Nos.1 to 3and another 
are tenants of the plaintiffs under a lease 
granted by the plaintiffs, dated 14th April 
1892, in respect of the lands in the village, 
except 30 bighas of lands which the 
plaintiffs “kept in khas” and the trees 
hereinafter referred to. The defendants 
Nos. 4 to 6 are sub-tenants of defendants 
Nos. 1 to 3. In the action the plaintiffs 
ask for a declaration that the right of 
the plaintiffs as stated inthe plaint may 
be declared in the trees in the land described 
in schedule (ku) in the plaint which, as 
I understand, include all the trees on the 
land demised by the plaintiffs, and for 
a permanent injunction restraining the 
defendants from opposing the plaintiffs 
in any way in their possession of 
the aforesaid trees nnd for a decree award- 
ing. Rs. 156, the value of lac grown on 
13 trees. 

As regards the last mentioned claim 
which was in the nature of damages, it was 
admitted by the learned Vakil for the 
appéllants that the matter was not open 


to, him as the lower Appellate Court had. 


found against the plaintiffs on a question of 
fact, ° 

The claim for the declaration aud injanc- 
tion, therefore, remained. ` 


The plaintiffs wish to cultivate lac on 
the trees in question and allege that the 
defendants are threatening to oppose them 
in their possession of the trees in the 
mouzah. The lower Appellate Court has 
held that they are entitled to nothing more 
than a bare declaration of right in the trees 
_ and they are not entitled to khas possession 
or to a perpetual injunction against the 
defendants. 


_ The question primarily depends upon the 
terms of the lease. i 


The lease, after providing that the 
plaintiffs ' have settled 
lands on the lessees at an annual rent 
of Rs. 125 and that the lessees 


should enjoy the -aforesaid lands in fote 


by tilling and cultivating it themselves 
and through their tenants, proceeded as 
follows :— . 


all the remaining. 
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“Be it expressed here that all trees, 
large and small, that stand on the 
aforesaid land and that may grow in 
future belong to you (i.2., the plaintiffs for 
the purpose of this case) in khas. We 
(i.e, for the purpose of this case the 
defendants Nos. lto 38) shall be able to 
enjoy the fruits and flowers of the said 
trees only at your permission but on no 


account owe shall be able to take 
the trees.” 

The original of this part of the 
kabuliat, and what I understand is a 


correct literal translation, are to be found 
at page 10 of the paper-book in 
the judgment of the learned Munsif. 
The effect of this clause, in my judgment, 
is to exclude the trees from the lease and 
that such trees remained in the khas 
possession of the plaintiffs; the lessees, 
however, being granted a license to enjoy 
the fruits and flowers of the said trees at 
the permission of the plaintiffs. 

The first question which arises is whether 
such a license to enjoy the fruits and flowers 
of the said trees would include the right 


to carry on the artificial cultivation 
of lac on the trees and enjoy the results 
thereof. 


Prima facie in my judgment this would 
clearly not be included in the 
‘Fruits and flowers’ of thertrees would in 
the ordinary meaning of the.:words include 
the natural products of the trees only; 
buf ib is argued that the circumstances 
existing at the date of the lease must be 
looked at forthe purpose of construing the 
words. 


n The lower Appellate Court has found 
from the evidence that the Santhals had 
been growing lac from before the date of 
the kabuliat on those trees” and that the 
words phal phul, in the absence of express 
reservation, embraced the taking of the 
produce of the trees generally and so 
included the growing of lac on the trees. 


This Court is not ina position to review 
this finding of fact as long as there 
was evidence on which the lower Appellate 
Court gould act, and I am not aware that 
it has been suggested that there was not 
such evidence. In view of this finding of 
fact, it must be taken that the parties to the 


license. - 


+ 
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lease were aware of tbe existence of the 
cultivation of lac upon the trees by the 
defendants or their tenants at the date 
of the lease, and consequently I think 
it is possible’ that the words phal phul 


“may have been intended to have a wider 


application than the English words “flowers 
and fruits,’ and accordingly I am not 
prepared to dissent from the decision of the 
lower Appellate Court. I express no opinion 
as to whether the license above referred to 
is a revocable or irrevocable license, as 
the point has not been raised or ‘argued 


before us. 


In view of this conclusion _ 
necessary to deal with the other points 
raised by the defendants; and I think the 
appeal should be dismissed with costs. 

Wooprorrs, J.—The suit of the plaint- 
iff is, when substantially regarded, a 
suit for an injunction restraining the de- 
fendants from interfering with his alleged 
right to cultivate shellac on trees standing 
on ground leased to the . defendants, but 
the ownership of which trees was 


declared by the lease to be in the lessor-- 


subject to the right of the lessees to phal 
and phul in respect thereof. ‘The grounds 
of the injunction are that the plaintiff culti- 
vated Jac on certain of the trees which was 
appropriated by the defendants. This has 
been found not to be the fact. But it is.also 


‘alleged that the defendants threaten to oppose 
- the plaintiff's alleged right in respect of other 


trees of the mouza. Formally, therefore, a case 
for an injunction is made out if the right 
claimed is established. This is on various 
grounds. The matter has previously been be- 
fore four Courts which have decided favour- 
ably to the defendants, and the District Judge 
has found that the appellant before us, 
the plaintiff, having been punished for his 
attempt to break the lac grown by the 
Santhal defendants, has shifted his ground 


“and set up a false story of having himself 


grown lac on other trees of the appellant’s 
tenancy. He finds, and I think these 
facts are relevant to the matter before us, 


l ‘that the landlord did not grow lac as he 


claims to do, and that the defendants 
have-grown lac for over 12 years and 
had been growing lac before the date of 
the habuliaé tothe plaintiff. In construing 
the kabuliat it is permissible to look at 
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it is not. 


‘that the 
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the circumstances under which it was 
executed. It has .been found that the 


Santhals have been living throughout on 
cultivation and the produce of the forest, 
of which the plaintiff must be taken to 
have been aware. The good land was 
kept khas by the plaintiff and the defendants 


‘were set to reclaim the rest including the 


jungle land. According to the plaintif 
they may not remove trees, large or small, 
and, therefore, the scope of the reclamation 
of the forest land is to that extent limited. 
At the same time he says they are not to 
live on the produce of the forest except 
the flowers and fruits of the trees, in 
the strict sense, | which are of little 
value. They are not entitled, it is-alleged, 
in particular to cultivate shellac or to 
take wild shellac and must permit him to 
doboth. The Judge finds that the plaintiffs 
who are rich men were mere rent-receivers 
and the cultivating interest was made 
over to the defendants, subject to the 
terms of the lease. I would determine 
this question upon a construction of the’ 
lease only. I am not prepared to disagree 
from the view that phal and phul would 
include produce of the trees other than 
the particular flowers and fruits of the 
trees itself. This is the view of the 
District Judge and of the first Munsif 
who tried the case. The second Munsif 
was of opinion that phal and phul did ` 
not include cultivation of shellac, but he 
left open the nature. of the license to take 
phat and phul: for instance, whether that 
included thé right to take ‘fire-wood, thús 
showing that in his opinion also it is 
possible that the word hal has wider. 
meaning than that sought to be attached 
to it by the appellant. If this view 


taken by the Judge be the correct inter- — 


pretation of these words, then shellac 
would be phal. But it is not necessary 
to base the ease on this, for in the view 
I take, a transfer of property passes to 
the transferee the interest of the transferor, 
unless a different intention is expressed 
or necessarily implied. Now what was it 
lessor reserved? There is no 
doubt that the property in the trees was 
reserved, and the lessees were prohibited 
from taking them away. The exact terms 
of the lease are “all trees, large and 


e 
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Vol, XXXIV] re 


RAJA RAM SAHU V. JHANTI GOPE. 


‘small, belong toyou in khas? “we shall 
not be able to’ take them away.” “We 
. shall be able to enjoy the phal phul of 
the trees only at your permission.” There 
is nothing unusual in this reservation of 
the trees. The lease means what it says, 
namely, that the trees themselves remain 
the property of the lessor notwithstanding 
the lease and, therefore, cannot be taken 
away. It does not say, and in my 
opinion does not mean, that the landlord 
was entitled to come on the land to 
pursue a regular course of cultivation of 
shellac on the property he had leased ‘to 
the defendants. If this had been originally 
intended it would probably have been 
inserted in the lease, for, aczording to the 
evidence, from before that date lac had 
been cultivated by the Santhals: nor should 
we expect to find, as the District Judge 
finds, that there has been no user.of the 
alleged right by the plaintiff-landlord and 
a user’ by the tenants for over 12 years. 
It is not improbable, therefore, that the 
claim now set up is an afterthought, when it 
was discovered that the tenants were 
making some profit from the’ shellac in 
the jungle. On the ground, therefore, that 
the lease did not reserve to the landlord 
the right of cultivation claimed, and that 
the reservation of the trees is not a re- 
servation of such right to cultivation, I 
hold that thé Judge is right in determin- 
ing that the plaintiffs have not established 
the right claimed im the trees reserved. 
This ownership does not carry with it a 
right to go on the tenants’ land to cultivate 
shellac on the .trees reserved. It follows 
that the plaintiffs are not entitled to the 
injunction claimed. It is not necessary to 
determine the other points raised, in 
‘particular that of limitation or adverse 
possession or that which is said to arise 
under section 178 and other sections of 
the Bengal Tenancy Act. I would, therefore, 
affirm the decree `of the District Judge 
and dismiss this appeal with costs. 


Appeal dismissed. 
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PATNA HIGH COURT. 
Seconp Crvi Appear No. 2371 or 1914. 
April 17, 1916. - 
Present: —Mr. Justice Mullick. 
RAJA RAM SAHU AND ANOTHER—PLAINTI PES 
— APPELLANTS 
R versus 
JHANTI GOPE AND orners—Derenpants—- 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), as amended by 
Bengal Act I of 1907, s. 22—Landlord and tenant 
—Landlord’s purchase of occupancy holding——Co-sharer 
landlords—Purchasing landlord, when can preserve 
non-occupancy rights. 

The purchase by a landlord of an occupancy 
holding prior to 1908 is governed by the Bengal 
Tenancy Act VIII of 1885. [p. 76, col. 1.] 

If the purchase was made Jiy a co-shaver Jandlosd 
on behalf of the other sharers, the whole tenancy is 
merged and the purchasing landlord cannot be heard 
to say that the non-occupancy right still subsists. 
In the case, however, of a purchase by a co-sharer 
landlord individually, the non-oceupaney right can 
be kept alive by the purchaser. [p. 76, cols. I & 2.) 

Ram Saran v. Mahomed Latif, 3 ©. W. N. 62, 
followed. ; 

Miajan v. Minnat Ali, 24 C. 521, explained, 

Mr., Naresh Chandra Sinha, for the Appel- 
lants. 

Mr. Laxmi Narayan Sinha, for the Re- 
spondents. 


JUDGMENT.—In the Record of Rights the 
land in suit has been entered as the holding 
of one Munshi, and the first party defendants 
have been entered as under-raiyats. Plaint- 
iffs are purchasers in execution of a decree 
against Munshi and sue, after service of 
notice, for ejectment under section 49 of the 
Bengal Tenancy Act. The lower Appellate 
Court has held that the first party defendants 
are not under-razyats but occupancy razyats, 
having been in possession of the land as such 
since 1888 when they obtained a settlement 
from Sanath Chowdhury, the proprietor, by a 
registered kabuliyat. The present second 
appeal has been made by the. plaintiffs 
because their suit has been dismissed. 


The learned’ Judge’s finding that the 
defendants have been in possession as raiyats 
under the landlord rebuts the presumption 
of the correctness of the Record of Rights and, 
therefore, the onus is shifted upon the 
plaintiffs to show that they have a title 
superioy to that of the defendants. Now, 
the plaintiffs rely upon the title of Munshi 
aud alleges that Munshi was a co-sharer 
landlord and that he purchased the occupancy 
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right of the original tenant Phatka Chamar. 
They contend that althcugh by Munshi’s 
purchase the occupancy right was merged, 
the non-oecupancy right continued to subsist 
under section 22 (2) of Act VIII of 1885, 
which was the law applicable to the present 
case, and that, although under the present 
law, which amended Act VIII of 1885 in 
1908, the learned District Judge’s decision 
would be right, under the law as it stood at 
the time of Munshi’s alleged purchase 
the learned Judge’s decision is wrong. I 
think itis clear that the Tenancy Act as 
it stood before 1908 must be applied to the 
present case. But before the plaintiffs can 
succeed they must show that Munshi’s 
purchase was previous to 1888, in view of 
the finding of the learned District Judge 
that the defendants have been tenants paying 
rent to Sanath Chowdhury since that date. 
The learned District Judge does not record 
any finding as to the date of Munshi’s 
purchase. He does not even find whether 
the purchase was actually made, and it would 
seem that, as the purchase was admitted 
to have been made by a registered kabala, 
oral evidence of the purchase is not admis- 
sible. The kabala itself has not been produced 
and roreason has been assigned for the 
admission of secondary evidence. 

Upon the findings, I must take it that 


the fact of the. purchase has not been. 


proved; much less has it been proved 
that the purchase, if made at all, was in 
Munshi’s capacity as co-sharer. Clearly, if 
-the purchase was made on behalf of all. the 
Jandlords, the whole tenancy merged even 
under the Act as it stood before 1908. -The 
learned Vakil for the appellants relies upon 
section 22 (1) of Act VIII of 1885 and 
contends that upon the language of that 
section, the entire body of the landlords were 
competent to keep alive the non-occupancy 
right in Phatka’s holding. He relies upon 
the case of Miajan v, Minnat Ali (1). But 
the decision in that case did not rest upon 
the interpretation which the learned Vakil 
now desires to give to section 22 (1). Al- 
though the Judges there expressed an opinion 
that the non-ocecupancy right would continue 
to subsist, they held that it was not necessary 
to decide that point, because the plawhtiff in 
the suit before them might be considered to 
have derived his title from the landlord by 
(1) 24 C. 621. 
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the creation of a new tenancy by fresh settle- 
ment. They thought that the landlord was 
competent either to dispose of the old 
holding under its old name or to create a 
new holding. On the other hand a later 
case, namely, fam Saran v. Mahomed Latif 
(2), is clear authority for the proposition 
that where a landlord purchases an oceu- 
pancy holding and gives a lease in respect 
of it to another tenant, he brings the whole 
tenancy to a termination and cannot be heard 
to say that the non-oceupancy right still 
subsists. The learned Vakil for the appel- 
lants has not been able to show me any 
authority in support of his present pro- 
position. All the cases which he can cite 
relate only to the purchase of an occupancy 
holding by a co-sharer landlord, in respect of 
which itis settled law that under the old 
Tenancy Act the non-occupancy right would 
be kept alive by the co-sharer landlord 
purchaser. In the present case the learned 
Vakil admits that he is notable to prove 
that Munshi’s purchase was on behalf of him- 
self only. Again, if Munshi’s purchase was 
after 1888 then admittedly the plaintiffs can- 
not possibly succeed. 

The result, therefore, is that although the 
learned District Judge’s view of the law 
applicable to this case is incorrect the decree 
made by him must be affirmed. The plaint- 
iffs -have not been able to show that they 
had under the Jaw as it stood before 1908 a 
title better than that of the defendants. The 
result is that the appeal is dismissed with 
costs. 


Appeal dismissed. 
(2) 30. W. N. 62. 


CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE Decree No. 367 
or 1914. 

March 28, 1916. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Newbould. 
SURENDRA NARAIN MAHATA— 
PLATNTIFY — APPELLANT 
* versus 
JAGAL KISHORE GHOSE AND 0THERS— 


Derenpants— RESPONDENTS. 
Occupancy holding, non-transferable, purchaser of — 
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Landlord’s withdrawal of decretal amount for rent 
deposited by purchaser, if recognition of transfer— 
Decrees, execution of, under Civil Procedure Code and 
Bengal Tenancy Act, difference between. 

After the plaintiff's purchase in execution of a 
money-deeree of à non-transferable oceupancy hold- 
ing, when a co-sharer-landlord in execution of a 
decree for rent against the original tenant pro- 
ceeded under the Civil Procedure Code to sell the 
holding, the plaintiff deposited the decretal amount 
in the executing Court by an application, with a 
proviso that he was reserving his right to realise 
the amount so deposited by him from the tenant 
or his heirs, ashe did nob admit that the amount 
so deposited was payable by him, and the amount 
was then withdrawn by the landlord. In a suit by 
the plaintiff to establish his title tothe occupancy 
holding: 

Held, that the withdrawal of the money did not 
operate as a recognition of the plaintiff’s right as a 
purchaser and he was not entitled to the holding 
as against the landlord. [p. 79, col. 3.] 

Thomas Barclay v. Syed Hossien Ali Khan, 60, L. 
J. 60); Nalini Behari Roy vw. Fulmani Dasi, 13 Ind. 
Cas. 487; 16 C. L. J. 388 at p. 391; 16 C. W. N. 421, 
distinguished. 

There isa clear difference in the mode of execut- 
ing decrees under the Civil Procedure Code and 
under the Bengal Tenancy Act. Under the latter Act 
if any person other than the judgment-debtor having 
an interestin any holding wishes to pay the land- 
lord’s dues he may make a deposit before the date 
of sale, by inviting a decision about his interest 
in the property to be sold. Under the Civil Procedure 
Code there is no objection to the decretal amount 
being paid into Court by any person before the 
sale, and the Court is not required to decide any 
question about his interest- in the property, as 
provided in the Bengal Tenancy Act. [p. 77, col. 2.] 


Appeal against the decree of the District 
Judge of Birbhoom, dated the 1lth December 
1913, reversing that of the Munsif of Dubraj- 
pore, dated the 30th September 1912. 


Dr. Dwarka Nath Mitra and Babu Baikunta 
Nath Mitter, for the Appellant. 

Babus Bepin Behary Ghose and Bankim 
Chandra Mukerjee, for the Respondents. 


JUDGMENT.—This appeal has arisen out 
of a suit for establishment of plaintiff’s title 
to two occupancy holdings, but before us the 
question has reduced itself into his title to 
one of those holdings, namely, the one bearing 
a rental of Rs. 3:-7-9. The plaintiff’s case 
is that this holding was in the tenancy of 
one Lakhmi Narain Mondal, deceased, 
father of defendant No. 3, and that he pur- 
chased it in execution of a decree against 
Lakhmi Narain. Thelandiord defendant No. 2, 
then brought a suit, being suit No. 748 of 1904, 
for the recovery of arrears of rent due on the 
holding against the registered tenant and 
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obtained a decree. He sued as co-sharer 
landlord, but claimed the full rent, as having 
purchased the right ofthe other co-sharer. 
The decree was; however, obtained in favour 
of the landlord and his co-sharer. He then 
took out execution against the tenant as of 
a money-decree under the Civil Procedure 
Code, not under the provisions of the Bengal 
Tenancy Act. This was before the Amend- 
ing Act of 1907,at a time when the law 
relating to the rightsof a co-sharer landlord 
was not considered quite settled, having regard 
to certain decisions of this Court. It was 
then the general practice to execute such 
decrees as ordinary money-decrees. On the 
Ist February 1905, the plaintiff presented a 
petition (Exhibit 5) to the execution Court, 
saying that he had purchased the 
holding and in order to protect his rights he 
wanted to deposit the decretal amount in 
Court for payment to the landlord decree- 
holder. It appears that the money was 
deposited cn or about 11th February 1905. No 
notice of this application appears to have been 
given to the Pleader of the landlord defend- 
ant No.2. Thereis aclear difference in 
the mode of executing decrees under the 
Civil Procedure Code and under the Bengal 
Tenancy Act. Under the latter Act if any 
person other than the judgment-debtor hav- 
ing an interest in any holding wishes to pay 
the landlord’s dues, he must do so before the 
date of the sale. He may make a deposit by 
inviting a decision about his interest in the 
property to be sold. Underthe Civil Proce- 
dure Code there is no objection tothe decretal 
amount being paid into Court by any person 
before the sale, and the Court is not required 
to decide any question about his interest in the 
property, as provided in the Bengal Tenancy 
Act. As soon as the amount is deposited the 
property is released from attachment and the 
decree is treated as satisfied. That was tbe 
order made in this case. It appears that the 
Pleader of the landlord defendant withdrew 
this money several days after it was paid into 
Court, and an agent of the defendant No. 2 
received the money with other amounts due 
to him from the Pleader., It is contended 
before us that by withdrawal of the money as 
aforesaid, the landlord had recognised theright 
of the plaintiff as the purchaser of the tenure, 
and that the plaintiff was entitled to the hold- 
ing as against him. The landlcrd, it is alleged 
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subsequently split up the two holdings into 
six,and fraudulently brought six suits for 
recovery of rent in respect of them against 
Lakbmi Narain’s heir or bis benamdar, that 
is to say, against the persons in whose names 
these jetes stood. He caused five of these 
decrees to be executed and defendant No. 1 
became the auction-purchaser of, amongst 
others, the holding with which we are con- 
cerned in this appeal. The plaintiff's case 
was that there had been a valid transfer of 
the original holding to him, that is to say, 
he had acquired o valid right to it by his 
purchase. It has been found by the Appellate 
Court that there was no evidence “worth the 
name” showing thatthe occupancy rights in 
this zemindary were transferable by ‘‘custom or 
usage.” That ground, therefore, fails. When 
execution was taken out by the landlord under 
the Code only the right, title and interest of his 
tenant in the helding could have beensold, not 
the holding itself. If the plaintiff had by 
his purchase acquired a right to the holding 
he would have not been affected by the sale 
in execution of the money-decree, yet he 
went to Court and deposited the amount due 
for rent in the execution proceedings. He 
stated in his petition thathe had acquired a 
right to the holding by purchase, but it has 
been found that he had acquired none. It is 
now argued that inasmuch as the money 
was deposited by him and it was withdrawn 
by the Pleader cn behalf of tke Jandlord 
defendant, it must be considered to be a re- 
cognition of his right by the landlord upon the 
authority of Thomas Barclay v Syed Hossein 
Ali Khan (1). In that case ike holding 
was advertised for sale under the provisions 
ofthe Bengal Tenancy Act. The decretal 
amonnt appears to have been deposited by 
the purchaser and the decree-holder applied 
for payment of that sum to him. It was 
accordingly held that he was estopped from 
denying the purchaser's title lateron. It was 
further held that it was the duty of the lard- 
lord in the circumstances to challenge the 
title of the purchaser under sectien 171 of 
the Bengal Tenancy Act and to deny that he 
had any interest in the tenancy advertised for 
sale, or that the interest vas of a description 
which weuld be voidable upon the sala ‘Ihe 
lardlcid’s siterce was Feld tote prejudicial 


(1) 6 0. L. J. 601, 
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to the interest of the applicant purchaser 
and he was thus considered estopped from 
denying the latter’s title. The learned 
Judges said, “where a party fails to make his 
rights known, where fairness and good con- 
science require that he should do so as 
to protect the interest of others, he 
cannot be heard as against them to assert 
such rights.” It was found in that case that 
the purchaser lona fide believed that he had 
purchased a transferable holding. In this 
case, however, as we have already stated, 
the plaintiff has produced no evidence of 
any value that occupancy rights, such as he 
claims to have purchased, are transferable 
within this semindary. His conduct also has 
been found by the Appellate Court to be 
other than bona fide. It appears that as 
soon as decrees in the six subsequent rent 
suits were obtained by the defendant landlord 
against his registered tenants, the plaintiff 
caused one of such tenants, defendant No. 3, 
who was also his ploughman, to institute a 
suit to seb aside the decrees on ground of 
fraud. Jf the plaintiff had validly acquired a 
transferable interest, or if the plaintiff 
considered that the withdrawal of the 
deposit-money by the landlord had operated 
as a recognition of his title, defendant No. 3 
could not have any possible title to the 
land, yet the plaintiff puts him up to institute 
such a suit. That suit was dismissed in 
September 1909. Those holdings were 
advertised for sale in execution under the 
provisiors of the Bengal Tenancy Act in 
March 1910. The plaintiff allowed the 
sale to take place, although he had full 
knowledge of the decrees. He did not 
come in under section 170, clause (8), or 
section 171 of the Bengal Tenancy Act, nor 
did he deposit the rent claimed, which was 
admittedly due to the landlord under section 
61. He did not tender the decretal amount 
and the defendant No. 1 became the pur- 
chaser of those holdings in execution of those 
Gecrees, Tl.e plaintiff now claims that he 
bas becn recognised as a tenure-holder and 
his 1‘chts have not keen affected by the sub- 
sccuent purchase of defendant No. 1. Urder 
the Civil Procedure Cede no notice to the 
landlord decree-holler was necessary or given. 
The execution preccedings ended in an order 
ilat ile decree bad keen. satisfied and the 

leader in due course withdrew the money. 
The circumstances of the payment do not show 
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that it can be said that the landlord had 
recognised, or must be considered to have 
recognised the plaintiff as tenant. The 
money was paid by the plaintiff with a pro- 
viso that he was reserving his right to realise 
the amount so deposited by him from Lakhmi 
Narain Mondal or his heir or the tenants on 
that holding, as he did not admit the amount 
so deposited was payable by him. An obser- 
vation of Mr, Justice Coxe in Nalini Behari 
Roy v. Fulmani Dasi (2) has been relied 
upon, namely, “if the landlord withdraws the 
money, he is bound to recognise the transfer,” 
but that was a case under the Bengal Tenancy 
Act, and the question was as to whether 
the landlord could contest the rights of a 
purchaser to make a deposit of the decretal- 
amount if he disputed his right on the ground 
that the occupancy holding was not transfer- 
able. We are of opinion thatdefendant No. 2 
cannot be said to have been estopped in this 
case. We donotsee in what way his taking 
of the money has affected the position or 
interest of the plaintiff. He reserved the 
right to recover the amount he was depositing 
against the tenants of the holding. It 
was a payment made to protect his interest, . 
but if be had acquired, as according 
to his case he had, a valid title to the 
holding, that right was not going to be sold in 
the execution sale, but only the right, title and 
interest of the tenants of the holding, which 
according to him were non-existent at that 
time. 

“The appeal will, therefore, be dismissed 
with costs. 


Appeal dismissed, 
(2) 18 Tnd. Cas, 487; 15 C. L. J. 388 atp. 39]; 16 
0. W. N. 421. 


ALLAHABAD HIGH COURT. 
SEROOND O1vIL APPEAL No. 1844 or 1914. 
April 5, 1916. ; 
Present:— Mr. Justice Piggott and 
Mr. Justice Walsh. > 
UDHISHTER SINGH AND ANOTHER — 


APPELLANTS 
` ~ versus 
Musemmat KAUSILLA aap OTRERS— 
RESPONDENTS. ` 
Cuil Pocecduve Cede (Act F of 15098), ss. 151 to 
ip, O. XBXIV, rr. 4, 5, entegyietaticn of— Pre- 
` 
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liminary morigage-decree—Final decrce—Court dealing 
acith application for final decree, jurisdiction of— 
Mortgage, prior, not included in preliminary decree, if 
can be included in final decrece- Courts, power of—~ 
Amendment of slips, mistakes, omissions— Jurisdiction 
—ppellate- Court, power of. 

Order XXXIV, rule 5,of the Civil Procedure Code, 
1908, means that the mortgaged property which a 
plaintiff is under tho particular circumstances of the 
case entitled to bring to sale shall be ordered to be 
sold. Neitherrule 4 norrule 5 of Order XXXIV 
says anything about the specification of the mort. 
gaged property. [p. 80, col. 2.] i 

A Court which deals with an application fora 
final decree is still thẹ same Court of original juris- 
diction to whiclt the plaint in the suit was presented, 
and it is still seized of the entire suit. It is entitled 
to frame its final decree so as to put right any 
patent error or omission which may be discoverable 
in the preliminary decree. [p. 80, col. 2; p. 81, col. 1} 

Tn a preliminary decree drawn up under Order 
XXXTY, rule 4, of the Civil Procedure Code, 1908, the 
mortgagors were given an opportunity to pay off the 
plaintifis-mortgagees, failing this the plaintiffs-mort- 
gagees were given an opportunity of paying off a 
prior mortgagee and in the event of the plaintiffs. 
mortgagees doing so they were to bé allowed to bring 
the mortgaged property to sale. The mortgagors 
failed to redeom and the plaintifis-mortgagees did 
pay off the prior mortgagee. They then applied for 
a final decree to entitle them to bring to sale not 
only the property originally covered by their mort- 
gage but the additional property included in the 
mortgage of the prior mortgagee: . 

Held, that under the circumstances of the case the 
Coart of first instance had jurisdiction to pass a final 
decree for sale inthe terms desired by the plaintiffs- 
mortgagees. [p. 81, col. 1.] 


Per Walsh, J.- Sections 161, 152, and 153 of the 
Code of Civil Procedure, 1908, are just as applicable 
to Courts of first instance as to Courts exercising 
appellate jurisdiction, The powers -confered upon 
Courts by these sections are wide, salutary and 
intended to enable the Court, where necessary, to take 
what is called a short indirect cut, and by curing 
breaches of technical rules to give effect to the real 
rights of the parties and to prevent multiplicity of 
suits. [p. Sl, col. 2.] 


A Conrt is not only entitled but is bound to brush 
aside a mere technicality which stands in the way 
of justice and to amend such mistakes, slips or 
omissions as may appear to prevent justice in order 
to give effect to the real and substantial rights of 
the parties. [p. 82, col. 1.] 


Tn all cases where it is clear to an Appollate 
Court that it was open to the first Court or any 
lower Court to have taken steps by way of amend. 
ments, the Appellate Court ought to do what the lower 
Court might have done. [p. 82, col. 2.] 


Execution second appeal from the de- 
cision of the District Judge, Aligarh, dated 
the 28th Say 1914. 


Mr. Benode Behari, for the Appellants. 
Mr. P, L. Banerjee, for the Respondents, 
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Piecott, J.—In the litigation out of which 
this second appeal arises there were three 
parties. The appellants now before this 
Court were subsequent mortgagees. ‘There 
were certain defendants who were the 
original mortgagors, and there was one 
Tika Ram who held mortgages prior in 
date to those of the present appellants. 
There were separate suits instituted by 
Tika Ram and the present appellants; 
but we are concerned at present only with 
the suit in which these appellants were the 
plaintiffs. It was a contested matter between 
them and Tika Ram as to whether the mort- 
gages in favour of the latter had or had not 
priority; but this point was decided in 
favour of Tika Ram A preliminary decree 
was then drawn up under Order XXXIV, 

rule 4, of the Code of Civil Frocedure. 
“ The facts of the case were somewhat com- 
plicated, more particularly by the ciroum- 
stance that the mortgages in favour of 


Tika Ram covered certain other property - 


over and above that which was involved 
both in Tika Ram’s mcrtgages and in the 
mortgage in’ favour of the appellants. 
The preliminary decree drawn up by the 
Court of first instance was clumsily drafted. 
In substance, however, it ccntained the 
provisions prescribed by the Statute: the mort- 
gagors were given an opportunity to pay off 
the plaintiffs, failing this the plaintiffs were 
given an opportunity of paying off Tika Ram, 
and in the event of the plaintiffs doing so they 
were to be allowed to bring the mortgaged 
property to sale. There was appended to 
the decree a specification of the property in 
suit, and, of course, the property involved 
in that particnlar suit was that covered by 
the mortgage in favour of the plaintiffs 
only, and did not include the additional pro- 
perty mortgaged to Tika Ram. In the 
result the mortgagors failed to redeem and 
the plaintiffs did pay off Tika Ram. They 
then came into Court asking for a final decree 
under the provisions of Order XXXIV, rule 
5, of the Code of Civil Procedure and they 
naturally claimed that this final decree should 
be so drafted as to entitle them to bring. 
to sale, net only the property "originally 
covered by their mortgage, but the additioral 
property included in the mortgages in favour 
of Tika Ram, to whose rights they had been 
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subrogated in consequence of the payment 
made by them subsequently tothe passing 
of the preliminary decree. That this wasa 
proper and valid claim has been practically 
conceded in argument before us, and is beyond 
question. Nor has it been questioned in the 
order passed by either of the Courts below. 
The attitude taken up by the learned Subordi- 
nate Judge, who tried the suit in the first 
instance, and hy the learned District Judge 
in appeal is that the plaintiffs are asking the 
Court to draw up a final decree fcr sale in 
terms inconsistent with the terms of the pre- 
liminary decree, and that this cannot be done. 
In fact a sort of res judicata is being set up 
against the present appellants. The contention 
is that they ought to have obtained in the 
preliminary decree itself a clear and specific 
statement that in the event of their pay- 
ing off Tika Ram, they would be entitled to 


‘bring to sale not only the property covered hy 


their mortgage, but the additional property 
already referred to. It is contended that they 
not only failed to do this, but they acquiesced 
in a decree which contained a specification of 
the mortgaged property, that this specif- 
cation was limited in the manner already 
stated and that it cannot be added to or 
modified in any way in the decree absolute. 
Although these contentions have found favour 
in both the Courts below, it seems to me that 
they have no real force. So far as the 
terms of Order XXXIV, rule 5, are concerned 
these merely lay down that in a certain 
event the Court shall pass a decree that the 
mortgaged property or a sufficient part 
thereof be sold. The meaning clearly is that 
the mortgaged property which the plaintiffs 
are under the particular circumstances of 
the case entitled to bring to sale shall be 
ordered to be sold. Neither rule 4 nor 
rule 5 of Order XXXIV says anything 
about the specification of the mortgaged 
property. It is, nodoubt, right and proper 
that thé mortgage-decree should contain such 
specification; but the question before us now 
is whether the Court was debarred from 
making the correct specification in its final 
decree under Order XXXIV, rule 5, by reason 
of anything it had done in the decree which 
it paseed under Order XXXIV, rule 4. «The 
Court which deals with an application for a 
final decree is stillthe same Court of original 
jurisdiction to whith the plaint in the suit was 


e 


Vol. XXX1VJ- 
UDHISHTER SINGH V, KAUSILLA. 


presented, and it is still seized of the entire 
suit. Itis its duty to frame a proper final 
decree, determining correctly once and for 
all the respective rights and liabilities of the 
parties. No doubt it would be a questionable 
exercise of discretion fora Court to pass a 
final decree in terms clearly inconsistent 
with those of the preliminary decree; but so 
. long as a Court is seized of the entire case, it 
seems to me that it is entitled to clear up any 
ambiguity existing in the preliminary decree, 
and I would go further and say that it is en- 
titled-to frame its final decree so as to put right 
any patent error or omission which may be 
discoverable in the preliminary decree. In the 
present case the preliminary ‘decree simply 
directed that in a certain event “the mort- 
gaged property” should be sold, The specifi- 
cation appended to the decree was simply that 
of the property mortgaged in the particular 
mortgage-deed on the basis of which the suit 
then before the Court was brought. The 
question whether, in the event of the then 
plaintiffs paying off Tika Ram, they would or 
would not become entitled to do something 
which they had no right to do under their 
own mortgage, namely, to sell the additional 
property mortgaged in favour of Tika Ram 
alone, had not been litigated before the 
Court and I do not think it can fairly be 
said that it was determined by the form of the 
preliminary decree. I am of opinion that the 
Court of first instance in the present case had 
jurisdiction, on the application made to it by 
the present appellants, to pass a final decree for 
sale in terms desired by the appellants, and I 
am further of opinion that it ought to have 
done so. I would, therefore, allow this appeal 
with costs in all three Uonrts, including 
in this Court fees on the higher scale, 
and direct that a decree for sale be drawn 
up in the terms desired by the pluintiffs 
authorizing them to bring to sale rot only 
the property originally mortgaged to them as 
specified in the preliminary decree, but alsothe 
additional property covered by the mortgage 
or mortgages in favour of Tika Ram alone, 
the specification of which can readily ba 
ascertained from the papers on the record. 
Wausu, J.—I entirely agree in the result 
and with the reasous given by my learned 
brother. Mr. Banerji on belralf of the raspond- 
ents 
able skill, and the candour 
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be expected from him. It is only becansa 
he has been able to present such formid- 
able argumenis, and because two Courts 
have deliberately decided in favour of the 
view for which he has contended, that I 
think it desirable to say something in ad- 
dition to my learned brother’s reasons for 
allowing this appeal upon some broader 
and more important considerations, which 
to my mind are raised. I think itis high 
time that the attention of the lower Courts 
in this Province was again drawn to the 
powers conferred on them by sections 151, 
152 and 153 of the Code of Civil Procedure. 
Those sections are just as applicable to 
Courts of first instanceas to Courts exer- 
cising appellate jurisdiction. Without 
enlarging upon their scope it is sufficient 
to say that the powers conferred upon all 
Courts exercising jurisdiction in this Pro- 
vince hy those sections are wide, salutary and 
intended to enaole the Court, where necessary, 
to take what is called a short indirect cut, 
and by curing breaches of technical rules 
to give effect to the real rights of the 
parties and to prevent multiplicity of suits. 
‘IT quite agres with what Mr. Banerji has 
said that a mere attempt by a Court todo 
what it is pleased to think “justice bet- 
ween man and man” without regard to 
form at all, is just as likely to produce 
a miscarriage of justico as a_ slavish 
adherence to rules of procedure and it is 
obviously difficalt to hit as a general principle 
the dividing line between form and substance. 
Bat in this particular case there can be no 
question at all of difficulty in thit matter. 
It was admitted by Mr. Banerji, and by 
a Counsel of his standing could not be 
disputed, that by law the appellants in this 
case were entitled to b3 subrogated in respect 
of this surplus piece of property which is 
in dispute to the rights of Tika Ram. Not 
only that; it was also admitted by him with 
equal caudour that unless in some way 
or other they could assert and obtain re- 
cognition of those admitted rights in the 
proceeding now before us, they would be 
confronted in an independent suit, brought 
in order to assert them, witha plea of res 
judicata. In other words, the order of the 
Court helow which we are asked to affirm 
was soto hold a party to the ts which he 
has crossed and the i’s which he has dotted 
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asto deprive him of the actual rights admitted 
by the party opposed to him in the suit. Itis 
in such cases, and such cases only, a Court is 
not only entitled but is bound in my humble 
Judgment to brush aside a mere teshnieality 
which stands in‘ the way of justice and to 
amend such mistakes, slips or omissions. as 
may appear to prevené justice inorder to give 
effect to the real and substantial rights of the 
parties. I desire to cite in support of the 
view. I hold inthis matter what has been 
laid down and recognised for years in the 
Courts in England, upon which the principles 
of justice in this country are framed. The 
provisions of the English Law are to be found 
in Order XXVIII of the Rules o! the Supreme 
Court, which correspond roughly with the 
First Schedule of the Code of Civil Pro- 
cedure, and in sub-section 7 of section 24 
of the Judicature Act of 1875, . which was 
the great remedial legislation intended to get 
rid of ube hypertechnicalities of the English 
administration of justice; the recognised 
principles upon which those provisions have 
been administered are contained in the 
sentences which I am going to quote from 
the judgments of recognised authority in 
the Court of Appeal at different epochs. 
“My practice,” said Lord Bramwell, “has 
always been to give leave to amend, unless 
1 have been satisfied that the party applying 
was acting mala fide, or that by his blunder 
he had done some injury to his opponent 
which could not be compensated for by costs 
or otherwise.” “However negligent or careless 
may have been the first omission”, said 
Lord Esher, “and, however late the proposed 
amendment, the amendment should beallowed 
if it can be made without injustice to the 
“other side. There is no injustice if the other 
sidecan be compensated by costs,” “An 
amendment ought to be allowed if thereby 
the real substantial question can be raised 
` between the parties and multiplicity of 
legal proceedings avoided.” Again, the 
Court of Appeal has said that under these 
provisions every Judge has full powers of 
his own motion (that means to say, when 
he sees that the party himself has- not 
recognised the amendment which ig necessary, 
but that an amendment is desirable) to 
make any amendment which he deems 
necessary for the purpose of detérmining 
the real question at issue between 
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the parties. I do not myself profess 
to have followed very closely what possible 
alternative might have been suggested to 
the Courts below for the purpose of cor- 
recting what was not an omission, but 
was in my view a want of foresight in the 
original drawing up of the provisional 
decree. It must be borne in mind that 
in drawing up such orders as this the priority , 
of the mortgages in question, the contingency 
to arise in the event of the first mort- 
gage being paid off either by the mortgagor 
or the subsequent mortgagee, and a variety 
of other details have to be considered and 
worked ont, and Judges, officials and Counsel 
themselves would be more than human 
if mistakes were not made by even the 
most highly qualified person entrusted to 
carry out the work. It is of the highest 
importance for the administration of justice 
that when the real rights of the parties 
are clear and definite, as in this case they 
are admitted to be, the Court of its own 
motion without waiting for any application 
to be put in by.a party should adopt 
the necessary course to give effect to such 
admitted rights. It is for that reason I 
have not referred to section 114 of the 
Code of Civil Procedure which gives the 
power of review. That is also a salutary 
provision; but having regard to the pro- 
visions relating to the procedure contained 
in Order XLVII, it involves a party who 
is suffering from a mistake the task 
of taking some fresh independent steps of 
a technical nature which may lead to some 
unforeseen difficulty. I think myself that 
the powers under the sections already re- 
ferred to are sufficient for a -Court and 
that they should be kept in mind by the 
lower Courts when such controversies arise 
as have arisen in this matter. It only 
needs to be added that in all such cases, where 
it is clear to an Appellate Court that it 
was open to the first Court or any lower 
Court to have taken such steps by way of 
amendment, the Appellate Court ought to do 
what the lower Court might have done, 

By tue Court.—The appeal is allowed 
with costs in all three Courts, including 
in this Court fees on the higher scale 
and it is ordered that a decree for sale 
be drawn up in the terms desired by the 
plaintiffs authorizing them to bring to 
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sale not only the property originally mort- 
gaged to them as specified in the pre- 
liminary decree, but also the additional 
property covered by the mortgage or 
mortgages in favour of Tika Ram alone, 
the specification of which can readily be 
ascertained from the papers on the record. 

: Appeal allowed. 





CALCUTTA HIGH COURT. 
APPEAL PROM ORDER No. 81 or 1916. 
February 29, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 

ASAD ALI CHOWDHURY AND OTHERS— 
APPELLANTS 
versus 
Syed MOHAMED HUSAIN CHOWDHURY 
AND OTHERS - RESPONDENTS. 

Bengal Tenancy Act (VLI of 1885), ss. 98 io 95 
- —Proceedings for appointment of common manager— 
Interim appointment of Receiver—Order to b2 based on 
evidence— Verified petition of purty, whether sufficent 
—Civil Procedure Code (Act V of 1908,, O. XL, 7. 1. 

A Court can, pending the final appointment of a 
common manager under section 95 of the Bengal 
Tenancy Act, make an interim appointment of 
a Receiver if it appears to be just and-convenient. [p. 
oe should be based on evidence establishing 
the necessity for the Receiver’s appointment under 
Order XL, rule J, Civil Procedure Code. The 
mere verified -petition of a party filed in support of 
application for the appointment of a common 
manager, which does not set forth the sources of the 
petitioner’s knowledge or belief, cannot be made the 
basis of the Court’s order. [p. 8, col. 2.] 

Appeal against the order of the District 
Judge of- Backergunge, dated the 4th of 
January 1916, ° 

Babu Monendra Nath Roy, Moulvi Nuruddin 
Ahmed, Moulvi A. K. Fazl-ul-Hag and Moulvi 
Akram Fag, for the Appellants. 

Babu Jogendra Nath Mukerjee, 
Respondents. 

JUDGMENT.—An application was made 
on the 3rd January 1916 for the appoint- 
ment of a common manager, on the allega- 
tion that tbe petitioner No. 1 who was a 
sharekolder in certain properties had 
appointed Mr. H. ©. F. Meyer as .the 
manager of his share in the property, that 
the collection up to that time had been made 
jointly by joint Tabsildars, that Mr. Meyer 
dismissed certain Tahsildars for their oppres- 
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sion and misconduct and that certain other 
co-sharers with the help-of these dismissed 
Tahsildars are preventing the Tahsildars 
appointed by Mr. Meyer from entering the 
joint Katchery-house and thereby not only 
stopping all collections of rents by them 
but that their condact was likely to lead to 
a serious breach of tle peace. These 
statements were not supported by an affidavit, 
but by a petition which was verified by the 
petitioners, who stated that the statements 
in the petition were true tothe best of their 
information and belief. There is no state- 
ment as to the sourceof their information or 
which statement was upon information and 
In fact there is nothing 
in the verification which would enable the 
Court to bring to book any of the petitioners 
for making false statements. Upon this 
ex parte statement alone’ the learned fudge 
appointed a Receiver to take possession of the 
properties until he passed his final order for 


_ the appointment ofa common manager, and 


directed the Receiver to receive 15 per cent. 
of the collection as his remuneration. We 
have held in a previous proceeding in connec- 
tion with this case that ina proceeding under 
the Bengal Tenancy Act for the appointment 
of a common manager, it is competent to a 
Court to appoint a Receiver under circum. 
stances under which it can rightly make 
the appointment. Order XL, rule 1, of the 
Code of Civil Procedure provides: “Where it 
appears to the Court to be just and con- 
venient, the Court may by order (a) 
appoint a Receiver of any property whether 
before or after decree”; and “(c) commit the 
same (property) to the possession, custody 
or management of the Receiver’; and, etc. 
Now in order that an order of this 
kind should appear to the Court just 
and convenient, there must be evidence 
upon which the Court can come to a conclu- 
sion that it isjust and convenient. In this 
case there was noevidence. ‘The order of the 
lower Court must, therefore, be set aside, 


If the ‘Receiver has already taken over 
charge he must make over the charge to the 
proprietors. The matter has been somewhat 
delayed in consequence of several proceedings 
in this Court, but the proceeding for the 
appeintment of a common Manager should 
now be pushed on with as little delay as pos- 
sible. 
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This appeal is allowed with gak, hearing 
fee tive gold mohurs. 
Let the record be sent down at once.. 
Appeal allowed. 


COURT OF THESBOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Perrtion No. 15 ov 1908.69 or 
Guazivore Districr. 

December 3, 1909, 

Present: — Mr. Porter, S. M., and 
Mr. Baillie, J. M. 

BENI RAI— PLAINTIFF — APPLICANT 
versus 
RAM PRASAD RAI AND OTHERS — 
DEFENDANTS — RESPONDENTS. 

Gfrove—'Lrees planted by occupancy tenant—Mort- 
gaye of grove—Deuth of murtgagor without heirs —Suit 
to eject mortgayee—dAgia Tenancy Act QI of 1901), 
s. 58, 

A transfer of a grove by means of a usufructuary 
mortgage is a perfectly valid transfer and vests the 
rights of the mortgagor in the mortgagec. [p. 84, 
col. 2.) : 

Where, therefore, on the death without heirs of an 
occupancy tenant, who had planted a grove on the 

_land in his occupation and, subsequently mortgaged 
the grove, the landlord sued to eject the mortgagee: 

Held, that tho mortgago2 could not be ejected, for 
the right of the mortgagor to occupy the land so 
. long as the grove lasted had been transferred to him 
by the mortgage. [p. 84, col. 2.] 

Badri Prasad v. Bhim Sen, Selected Decision No, 2 
of 1892, followed. 

Application for revision of the order of 
the Commissioner, Benares Division, dated 
the 6th February 1909, confirming that 
of the Assistant Collector, Ghazipur District, 
in a case of ejectment. 

JUDGMENT. 

Baus, J. M. —( October 1dch, 1909), 
applicant- defendant in this case was the 
mortgagee of a grove, the mortgagor of 
which, an occupancy tenant, had died, appa- 
rently without heirs. The suit was for eject- 

- ment under section 58 of the Tenancy Act, on 
the ground that defendant applicant was a 
non-oceupancy tenant of less than .12 years’ 
standing. Two pleas are raised by applicant: 
(¢) he denies the jurisdiction of the Revenue 
Court to entertain the suit on the ground that 
a grove is not land within the definition in the 
Tenancy Act; (12) he alleges that he*was in 
possession under a valid transfer and was not 
liable to ejectment as a non-oceupancy tenant. 
The Commissioner, following the ruling in 
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Ram Sundar Koiri v. ‘Jogi Khatik (1), decided 
thatthesuit for ejectment lay in the Revenue 
Court and that the tenant was liable to eject- 


_ mentas a non-occupancy tenant. The question 


of jurisdictionis adifficult oneand in the present 
case it appears unnecessary to re-open it, as it 
appears to me to be ample reason apart from 
this “question for the revision of the Com- 
missioner’s order. The law in regard to eject- 
ments from groves was very clearly and fully _ 
laid down in Badri Prasad v. Bhim Sen (2). 
This ruling laid down that the custom usual 
in regard to groves is that “ subject to the 
delivery to the landholder of his share 
of the produce by the occupant, the latter 
should continue to occupy the land as long as 
the grove of trees continued to stand upon 
it. This condition is altogether apart from 
and indepedent of the question of the land 
having been cultivated by the tenant 
before the grove was planted, and of his 
having by previous occupation acquired 
a right of occupancy under the terms of section 
8 of the Rent Act..,... The tenure of persons 
having the status of tenants in a mahal upon 
groves of trees..... .rests upon-a contract, ex- 
press or implied, as to the occupation of the 
land, to which contract section (8) is not 
necessarily applicable...... The right to dispose 
of the trees forming a grove is not uncom- 
monly held by tenants...... The landholder 
cannot be allowed to eject the present grove- 
holder by notice under section 36 of the Rent 
Act, on the ground that the grove- -holder has 
not aadnived a right of occupancy.’ ” These are 
Mr. Reid’s words. Mr, Kaye says :—“ I agree 
in the finding that, if the transfer made by 
the tenant was valid, the fact that his vendee 
had held for less than 12 years had no bear- 
ing on the question at issue ; for the vendee 
would have the same rights as his vendor 
and would be entitled to occupy the land so 
long as it continued fo be maintained as a 
grove. In the present case we are asked to 
order ejectment not on the ground that the 
transfer was illegal, but on the ground that 
less than 12 yesrs had elapsed since the 
transfer was made.” 

Thisruling, the correctness of which appears 
to me to be beyond doubt, has since 1892 been 
followed by all the Revenue Courts. It has 
in the present case been absolutely ignored 


(1) Selected Docvision No. 1 of 1908. 
(2) Selected Decision No. 2 of 1892, 
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by the Commissioner. The effect is that the 
ejectment of the applicant has been ordered 
on grounds entirely irrelevant, grounds on 
which following the principle of the ruling 
quoted no suit lay. This appears to me to 
amount to material irregularity and to be 
ground for revision. I would cancel the 
order of the lower Courts and dismiss the suit 
for ejectment of the applicant as a non-oceu- 
pancy tenant. 

Porter, S. M.—The grove in this ease was 
planted, and the transfer to the present 
applicant took place, before the commencement 
of the Agra Tenancy Act. The rights of the 
parties are, therefore, governed by the Select 
Decision referred to-in my colleague’s order. 
On this ground I concur in the proposed 
order. s 

Revision allowed; Suit dismissed, 


PATNA HIGH COURT. 
Seconp Civit Appran No, 473-or 1914. 
April 26, 1916. 
Present:—Mr, Justice Chapman and 
“Mr. Jastice Atkinson. 

RAJAB ALI—DEFENDANT— APPELLANT 


VETSUS 

WAZIR ALI—Puatntire—Resrox pen, 

Muhammadan Law—Quardian and minor—Alienation 
of minor sons’ property by mother, validity ¢f—Right of 
sons to deal with property alienated—Limitation Act 
(IK of 1908), Sch. J, Art. 44. 

Under Muhammadan Law the mother is not the 
natural guardian of her minor sons; Therefore, in 
the absenco of an order of Conrt appointing her their 
‘guardian she cannot alienate their property; if 
she does, the alienation is void and Article 44 of 
Schedule I of the Limitation Act will not operate to 
defeat the sons’ rights to dispose of their interest in 
the property. 

Mata Din v. Ahmad Ali, 18 Ind. Cas. 976; 16 C. W. 
N. 888; 11 M. L. T. 145; (1912) M. W. N. 18?; 9 A. L. 
J. 215; 15 0. L. J. 270; 14 Bom. L. R. 192; 15 0. C. 49; 
34 A. 213; 23 M. L. J. 6; 39 T. A. 49, relied on. 


Mr. Khurshed Hasnain, for the Appellant. 
Mr. Mustafa Khan, for the Respondent. 
JUDGMENT. 


ÅTKINSON, J.—This is an action fora de- 
claration of title by the.plaintiff to the ex- 
tent of a seven-annas share in two honsəs and 
for possession; and he bases his titleon a 
document, dated 5th January 1912, made by 
the defendant No, 3 to him, The plaintiff's 
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claim for possession is met by the conten- 
tion that defendant No. 1 had purchased 
the same interest in these two houses from 
the guardian of the defendant No. 3. 


Defendant No. 3, when his father died, 


and he was a Muham- 
madan. He and his brother lived with 
their mother, and the mother purported 
in 1902-07 to dispose of the minors’ interest 
in these two houses. The mother was not 
the duly appointed guardian of the minors 
and according to strict Muhammadan law, 
she is not the natural guardian of her child- 
ren, and the question arises now whether or 
not the ‘mother could validly assign and 
dispose of the minors’ interests in this pro- 
perty as she purported todo by the deeds of 
1402-07. In our opinion the mother not be- 
ing the duly authorised guardian of the 
minors, and the Judge having found that 
the sale of these houses was not for the benefit 


was a minor, 


_or advantage of the minors, the sale or sales 


made by her to defendant No, 1 were void’ 
and that Article 44, Schedule I, of the Limita- 
tion Act does not operate to defeat the right 
of defendant No. 3 to sell and dispose of his 
interest in these houses to the plaintiff. 
Accordingly in our view, on the authority 
of the case decided by the Privy Council 
reported as Mata Din v, Ahmad Ali (1), 
we are of opinion that the conveyances 
made by the widow were void and the Sta- 
tute of Limitation does not apply to this parti- 
cular case. The learned District Judge 
having found asa fact that the deed which 
passed from defendant No. 3 to the plaintiff, 
dated 5th January 1912, was a deed for valu- 
able consideration and that consideration did 
in fact pass, we consider his decree was 
right, and that this appeal must be dismissed 
with costs. 
CHAPMAN, J.—I agree. 
Apgeal dismissed. 
(1) 18 Ind, Cas, 976; 16 C. W. N. 388; 11 M. L, 

145; (1912) M. W. N. 183; 9 À. L. J. 215; 15 C. L.J. 
270; 14 Bom. D. R. 192 15 O, C. 49; 34 A. 213; 23 M. 
L. J. G; 39 3, A. 49. 
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CALCUTTA HIGH COURT. 
APPEALS FROM -OrpERs Nos. 161 of 1913 AND 
1 or 1914. 

f April 4, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

i Iv No. 161 or 1913 
UMAKUNTA SEN CHOWDHURY 
AND OTRERS—PETITIONERS— APPELLANTS 

i VETSUS 

HIRA LAL ROY AND ANOTHER —OPPOSITE 
PARTY— RESPONDENTS 
- AND 
In No. 1 or 1914 
DURGA KUNTA SEN CHOWDHURY AND 
ANOTHER— PETITIONERS— APPELLANTS 
VETSUS 
KSHETRA MOHAN SAHA— 


Opposite PARTY— RESPONDENT. 
Bengal Court of Wards Act (TX of 1879), ss. 134, 51, 
55—~Banagement by Court of Wards under s. 13A— 
Fzccution sale of ward's property—Ward’s right to set 


aside sale unrepresented by Manager—Civil Procedure. 


Code (Act V of 1908), s 47, O. XXI, r. 90—‘Suit? in ss, 
51, 6% of Act IX of 1879, meaning of--Release of estate 
pending appeal, whether empowers continuance of 
original application. 

The word ‘suit’ in sections 51 and 55 of the Court 
of Wards Act (IX of 1879 B. C.) covers mis- 
cellancous proceedings. [p. 88, cols. 1 & ¥.] 

Bhoouwpendro Narain Dutt v. Baroda Prasad Roy 
Chowdhry, 18 C. 600, followed. 

A judgment-debtor whose estate is under the 
management of the Court of Wards under section 138A. 
of the Court of Wards Act cannot apply to «set 
aside an execution sale of his properties excopt 
throngh the Manager of the Court. The Court’s 
failure to institute the necessary proceedings will 
not give the ward a right toapply in his own name. 
[p. 88. col. z ] 

Norendra Nath Pahari v. Bhupendra Narain Roy, 23 
C. 874 at p. 385; Tekait Krishna Prasad Singh v. Moti 
Chand, 19 Ind. Cas. 296; 17 C. W. N. 687: (19 4) M. 
M.N. 487; 11 A. L. J. 517; 17 0. L. J. 578: 15 Bom. L. 
R. 516; 14 M. L. T. 87; 25 M. L. J. 140; 40 C. 635; 40 
I. A. 140, distinguished, 

The judgment-debtor cannot continue the original 
application even if the estate is released during the 
pendency of the appeal. [p 8°, col. 2.] . 

Appeals against the orders of the Sub- 
ordinate Judge, Ist Court, Backergnunge, 
dated the llth January 1913 and 27th 
September, respectively. f 

FAOTS of the case appear from the judg- 
ment and the arguments. 

Babu Dwarka Nath Chakravarti (with bim 
Babns I’rokash Chander Mojumdar and Indu 
Bhusan Roy), for the Appellants, argued that 
the appeal was by the judgment-debtors aris- 
ing out of an order made by the Court below 


` yejecting an application to set aside a sale, 
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There was practically no trial on merits. The 
decree-holder obtained a decree against the 
present appellants on July llth, 1911, for 
Rs. 500, and when the decree was obtained 
the estate was under the Court of Wards 
and some of the wards were minors. 
The Court of Wards represented the peti- 
tioners when the decree was obtained. The 
property was sold for Rs. 1,620, but within 
30 days the Court of Wards did not take 
steps to challenge the sale. On the 15th 
May, the petitioners applied to set aside 
the sale on the ground of irregularity in 
conducting the sale and the consequent in 
adequacy of price. Later on one of the 
petitioners made an application as a major 
to set aside the sale.” When some of proc- 
prietors became majors, the Court was 
bound to release their properties, vide sec- 
tions 7,8 and 1] of Act IX of 1879, In- 
spite of this, the estate was not released 
until 14th June 1915. The Court did not 
enquire if the applicant was major when the 
sale took place. The Court of Wards had 
no authority to represent him at all. When 
the Court of Wards neglected to look after 
the interests of the minors, the Courts 
have held that natural guardians could 
legally apply in the interest of the minors. 
The Court rejected the application inspite 
of the fact that one of the petitioners was 
major at that time. The Court of Wards 
was now in charge without authority. The 
consent of the proprietor consequently must 
he taken, see rule 7, Board’s Rules published 
in 1909. After the cessation of the ap- 
plicant’s disqualification, the Court of Wards 
cannot continue without his consent. If the. 
Court of Wards were to continue in charge 
it must take the consent of the proprietor 
when he comes of age. The present peti- 
tion -for setting aside the sale was made 
by proprietors, some of whom were majors 
at the time. Vide Norendra .Nath Pahari 
v. Bhupendra Narain Roy (1); Krishna Pershad 
Singh v. Gosta Behari Kundu (2); Tekait 
Krishna Prasad Singh v. Mott Chand(3).In the 
last case the mother of the minor was entitled 
to make an application: when the Court of 


Wards did not take any steps fo set aside 

(1) 230. 374 at p. 385. 

(2) 5 0. L. J. 484 at p. 436 

(3) 19 Ind. Cas. 296; 17 C. W. N. 637; (1913) M. W. 
N. 487; 11 A. L. J. 5t7;17 C. L. J. 573; 15 Bom, L. R. 
B15;14 M. L. T. 37; 25 M. b. J. 140; 40 0. 635; 40 I 
A. 140, 
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the sale. So far as one is concerned he 
had the undoubted right to apply, as re- 
gards the others the Court of Wards was 
bound to protect their interests. So the 
case ought to be tried on the merits as 
the disability of minority has now ceased. 

Babu Basanta Kumar Bose (with him 
Babu Bepin Chandar Bose), for the 
Opposite Party, purchaser in the 2nd case.— 
If the estate is indebted the Court of 
Wards is not bound to release, section I3A, 
Act III of 1907, Eastern Bengal Act. 
No consent is required in this case and 
-there is no doubt that the estate was in- 
volved. According to section 55 of the 
said Act, without authority -of the Court no- 
thing can be done. If a suit is instituted by a 
Manager without sanction of the Court of 
Wards, it is a bad suit—vide Dinesh Ohunder 
Roy v. Qulam Mostapha (4). Sections 51, 55 
13A prohibit any person from suing in 
his own name if he be a ward of the Court. 

Babu Dwarka Nath Chakravarti, in reply.— 
I relied upon Krishna Pershad Singh v. Gosta 
Behari Rundu (2'; Tekait Krishna Prosad 
Singh v. Moti Chand (3). The application 
was made when the Court of Wards continu- 
ed in charge. Your Lordships wonld not dis- 
miss the appeal on a mere technical ground. 

[Beacucrort, J.— How can you say that 
the Court of Wards neglected its duty ?] 

The Court of Wards did not take any 
steps to set aside -the sale nor did it make 
any investigation. Section 13A does not 
stand in my way. Section 13A does not 
repeal section 11, the amendment does not say 
that section 11 is repealed. In Norendra Nath 
Pahari v. Bhupendra Narain Roy (1) the ces- 
sation of disqualification was considered 
enough for directing an investigation on the 
merits, 
JUDGMENT, 

In ApfeaL FROM Orver No. 161 oF 1913. 

The decree-hulder obtained a decree 
for money against the judgment-de- 
btors in 1911, when their - estate. was 
. in charge of the Court of Wards. The 
decree not being satisfied by the Court 
the ‘properties of the judgment-debtors, 
were sold on the 15th April 1912. The 
Court of Wards did not apply for setting 
aside the sale and the judgment-debtors 
after waiting for the Court of Wards to 


< take action in the matter, made an ap- 
(4) 16 C. 89, 
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plication for setting aside the sale under 
section 47 and Order XXI, rule 90, of the 
Civil Procedure Code. The Oourt below 
has rejected the application as incompetent 
in that it was not made by the Court of 
Wards Manager. This was on the 11th 
January 1918. This appeal was filed on 
the llth of April 19 3 and the estate was 
released by the Court of Wards on the 
14th of June 1914. It is contended in appeal 
before us that the order of the Court 
below is wrong ;— 

(1) Becanse the judgment-debtors were 
competent to prosecute the application for 
themselves when the Court of Wards did 
not move in the matter, 

(2) Because the judgment-debtor Bimal 
had already attained maiority, being 24 years 
of age, and his share at least should have 
been released: long before the application, 
so that he was a free agent in law and 
could maintain the application. 

(3) Because in any case the estate hav- 
ing been released pending appeal we should 
allow the debtors to prosecute their original 
application. 

16 will be convenient to examine the pro- 
visions of the Court of Wards Act be- 
fore dealing with these grounds, 

Section 6 (Act IX of 1879) lays down 
who shall be held to be disqualified pro- 
prietors. Section 7 empowers the Court to 
take charge of the estate and person of dis- 
qualified proprietors in certain cases, Sec- 
tion § lays down that when a person ceases 
to be disqualitied, the Court should be 
bound to release him and his property. 
Section 11 lays down that if one or more 
of several joint owners under the charge 
of the Court cease to be disqualified, the 
Court will release his share unless he 


consents to his share remaining in the 
hands of the Court unfil the still dis. 
qualified co-owners cease to be disquali- 


fied. Section 13A (introduced by amend- 
ment in 1907) lays down an exception to 


the preceding sections and provides that 
notwithstanding the provisions of the 
preceding sections, the Court may 


retain possession of an estate even after the 
disqualification ceases, if there is an unpaid 
debt “to discharge. In the present case 
there were unpaid debts and the (Court 
chose to retain possession even after some 
of the co-sharers ceased to be disqualified 
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and it was within its rights in doing 
so. It cannot, therefore, be said that the 
Court retained possession of any share 
without legal authority. This disposes of 
the second ground. The other grounds 
are based on certain rulings of the Court 
and we have to see whether those rulings 
support those grounds. The first case 
referred tois that of Norendra Nath Pahari 
v. Bhupendra Narain Roy (1). There the 
Sub-Manager under the Court of Wards 
made an application for execution. There 
was no objection by the judgment-debtor 
who also was represented by the Manager 
of his estate under the Court of Wards, 
An objection was, however, made in the 
appeal for the first time and Banerjee, J., 
said that the objection was of a purely 
technical character and could not be en- 
tertained at that stage, especially as the 
defect might have been cured if the ob- 
jection had been taken in the first Court 
and as at the time of the appeal the 
estate of the applicant was no longer 
in the hands of the Court of Wards. 16 
is this last distinction which is strongly 
relied upon in this’) case, as here also 
ibe estate was released pending appeal. 
The objection, however, was taken in the 
Court of first instance. 


The next case is that of Krishna Pershad 
Singh v. Gosta Behuri Kundu (2). There 
the Court of Wards had not taken possession 
of the Gudigunde estate and it was not con- 
sidered necessary to have the Manager asa 
guardian or next friend of the ward in a liti. 
gation respecting that property; besides the 
mother, having been recognised asa guardian 
ad litem of the minor, was entitled to act as 
such until she was removed. The last case 
relied on is that of Tekait Krishna Prasad 
Singh v. Moti Chand (3). Their Lordships 
held that the mother of the minor was 
. competent to apply for setting aside the 
sale of Gudigunde as this property had 
not been taken possession of by the Ccurt 
of Wards. Looking at the provisions of 
the Act itself we find that- section 51 re- 
quires that in suits by or against wards 
the Manager cf the Court of Wards must 
be the guardian or next friend of the 
wards, and section 55 lays down that no 
suit shall be brought on behalf of any 
_ ward by a Mauager except by the authority 


of an order of the Court. It has been 
held that the word ‘suit? covers mis- 
cellaneous proceedings: Bhoopendro Narain 
Putt v. Baroda Prosad Roy Ohowdhry (5). 
The wards were, therefore, incompetent to 
prosecute the application in this case ex- 
cept through the Manager of the Court 
of Wards as their next friend. 

The only matter that is left för consider- 
ation is the- effect of the release of the 
estate pending appeal. The appellants were 
from the I5th June 1914 competent to 
act for themselves withont the interven- 
tian of any Manager or guardian. They 
cannot, however, claim the benefit of sec- 
tion 7 of the Limitation Act as they were 
not minors at the.time when the right 
to apply accrued. They were wards of 
the Court which assumed all their rights. 
There is no further provision of law which 
is relied on for giving. them a fresh start. 
In any case we are unable to say that 
the lower Court was wrong in rejecting 
the application when it did reject it. Our 
powers of revision also are not available 
in favour of the appellants and we mnst 
dismiss the appeal without costs as the 
respondent did not appear; and Miscellaneous 
Appeal No. 1 of 1914 with costs, two gold 
mohurs. 

Appeals dismissed. 

(6) 18 ©. 500. 





PATNA HIGH COURT. 
Seconp Crvin Appeat No. 695 or 1914, 
April 14, 1916. 
- Present:—-Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
ABU MUHAMMAD MIAN— DEFENDANT 
No. J— APPELLANT 
versus 
Babu MUKUT PERTAP NARAIN AND 


oTHERS— PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 148, : 
0. XX, r. 14—-Fre-emption decree—Kutension of time 
for payment—-Jurisdiction. 

Under seetion 148 of the Code of Civil Procedure | 
Courts have a discretion to extend the time fixed in 
a pre-emption decree for deposit of the pre-emption 
money. [p. 89, col. 1.4 

Jai Kishn v. Bhola Nath, 14 A. 529; A. W. N. (1892) 
106; Jaggarnaih Pande v, Jokhu Tewari, 18 A, 223; A. 
W. N. (1896) 48, distinguished. 

Second appeal from the decision of the 
Subcrdinate Judge of Saran, dated the-2]st 


November 1913. 
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Messrs. Krishen Sahat Lal Mohan 
Gangult, for the Appellant. ; 

Mr. Rajendra Prosad, for the Respondents. 

JUDGMENT. 

Roz, J.—This is an appeal against a decree 
for pre-emption. The learned Subordinate 
Judge has arrived at final findings of fact 
that the necessary legal ceremonies were 
performed. The decree is open to criticism only 
on the ground that the learned Subordinate 
Judge directed that the money fixed as the 
price for the pre-emption should be deposited 
within one month of the date of the delivery 
of his judgment, that it was not so de- 
posited, and that, therefore, under Order XX, 
rule 14, of the Civil Procedure Code the 


and 


suit stood in fact dismissed fromthe date of ` 


the failure to make the necessary deposit. 
The actual facts of the case are, that on 
the last day fixed for the deposit of the 
money, the decree-holder made an application 
to the Court for an extension of time to 
make the deposit; that the application was 
granted, a month’s time was given, and the 
deposit was made within that month. It 
is contended that the order granting this 
extension was made without jurisdiction, and 
should be set aside under section 115, the 
consequence of the setting aside of that 
order being that the right of pre-emption 
has not been exercised and the suit fails. I 
am of opinion that section 148 covers a case 
of this nature. The only authorities which 
have been put before us in respect of suits for 
pre-emption are to be found in Jat Kishn v. 
Bhola Nath (1) and Jaggar Nath Pande v. Jokhu 
Tewari (2). In neither of these cases were any 
applications made for extension of time, in 
neither of them was any extension granted. It 
is clear that these two cases are distinguish- 
able from the case before us. Under section 
148 discretion is vested in the Subordinate 


Judge to extend the time within which the 


act prescribed by his decree should be done. 
It may be that the discretion exercised in 
this particular case was unwisely exercised; 
it may be thatthe Subordinate Judge should 
have issued notice to the other side before 
granting the application; the fact remains 
that, under section 14%, the Court has dis- 
> cretion vested in it to pass the order now 
under criticism. It is rot possible for us 


to irilerfere under section115. The apreal 
(1) 14 A. 529; A. W. N. (1892) 106. 
(2) 18 A, 223; A, W, N. (1896) 43. 
” 7 = 
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is dismissed with costs. The Rule issued is 
discharged. We make no orderas to the 
costs of the Rule. 
SHARFUDDIN, J.—I agree. 
Appeal dismissed; Rule discharged. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Srconp Civin APPEAL No. 401 or 1914. 

January 3, 1916. 
Present:—Mr, Lindsay, J. C. 
JUGUL KISHORE—Derenpantr— 
APPELDANT 
versus 
RAGHUBAR SINGH AND ANOTHER-— 


PLAINTIFFS — RESPONDENTS. 

Hindu Law—Mitakshara—Joint family— Alienation 
by father—Son’s right to impeach only when purpose 
illegal or <invmoral—Inadequacy of consideration, 
whether ground for selting aside alienation—Manager, 
powers af, 

Under the Mitakshara School of Hindu Law, the 
powers of a father aro greater than those of the 
manager of a joint family, and one of those powers 
is to alionate the family property for the purpose 
of satisfying an antecedent debt contracted by him- 
self, provided only that the debt is not tainted with 
illegality or immorality. [p. $0, col. 2; p. 91, col. 1.] 

The property alienated out of the family can be 
recovered by the sons only on proof of tho illegal or 
immoral purpose of such debt. [p. 90, col. 2.] 

Inadequacy of consideration may be a ground for 
setting aside an alienation by the manager of a 
family, but it will not invalidate an alienation by 
a father, although he is manager of a joint family, or 
entitle the sons to sue forthe recovery of the property 
alienated. [p. 90, col. 2,] 

Appeal against the order of the District 
Judge, Gonda, dated the 83rd June 1914, 
upholding that of the Snb-Judge, Gonda, 
dated the 9th April 1914. 

Mr. 5t. G. Jackson, for the Appellant. 


Mr. Basdeo Lal, for the Respondents. 


JOGDGMENT.—The two plaintiffs in this 
ease, namely, Raghubar Singh and his minor 
son Mangal Singh are respectively the son 
and grandson of one Jhalin Singh, and the 
suit was brought in order to set aside a sale- 
deed which was executed by Jhallu Singh 
on the 2nd of May 1903 in favour of the 
defendant-appellant Jugul Kishore. Jhal 
Singh who is still alive was for some reason 
or other, which is not explained, not made a 
party tothe suit. The case forthe plaint- 
iffs was that Jhallu Singh was a member 
f the joint family to which they belonged, 
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that he was a man of licentious and extrava- 
gant habits and thatthis sale was liable to 
be set aside on the ground that it had been 
entered into for the parpose of discharging 
a debt which Jhallu Singh had incarred for 
immoral purposes. This debt, it may be 
mentioned, was incurred on the 6th of June 
1887, when Jhallu Singh mortgaged the whole 
of his manal to Pirthipal Singh and others 
as security fora loan of Rs. 11,020. The 
sale which was made in favour of the 
defendant-appellant was made with the 
object of paying off this mortgage. Jugul 
Kishore the purchaser was to get 10 annas 
of the mortgaged property and the remaining 


6 annas after redemption was made over to- 


Jhallu Singh himself. The Court of frst 
instance found that there was no proof 
that this debt of 1887 had been incurred 
for illegal or immoral purposes. The learned 
Subordinate Judge, however, was pressed with 
a passage which is to be found at page 253 of 
Trevelyan’s Hindu Law, and the argument 
put before him was that the sale was liable 
to be set aside inasmuch as the price for 
which the property was sold to Jugul 
Kishore was an inadequate price. The 
learned Subordinate Judge states in his 
judgment that this was the first time in 
his experience that he had been galled 
upon to discuss a plea of this kind, but 
he came to the conclusion on the strength 
of the authority just quoted that the sale 
might be set aside if it were found that 


it had been made for an inadequate 
price. He examined into the question of 
price and having come {lo the conclusion 


that it was inadequate, he 
plaintiff a decree. 


gave the 
This decree has been 
upheld in appeal by the learned District 
Judge. The learned Judge in his judgment 
does not discuss the question of the illegality 
or theimmorality of the debt which was 
incurred by Jhallu Singh inthe year 1887, 
but with reference to the sale to Jugul 
Kishore he held that the price for which the 
`- property was sold was exceedingly small and 
that the inadequacy in the circumstances ap- 
peared to him to be conclusive proof of bad 
faith. In my opinion both the Courts below 
are wrong and this appeal must be allowed, 

The law is very clear on this subject 
of alienation made hy ihe father in 
a joint Hindu family. It is well settled 
that although according to the Mitakshara 
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system of law the father takes no greater 
interest than that of a son in co-parcenary 
property, he can pay his personal debts 
out of the income of such property and 
bind his son and grandson, whether they 
be minors or adult, by a charge or 
alienation of the co-parcenary estate or of 
any portion thereof for the purpose of 
paying such of his debts which he has 
incurred before the date of such charge 
or alienation, provided that such debts 
have not been incurred for an illegal or 
immoral purpose or consideration. This 
statement of law is taken from the work 
referred to by the Subordinate Judge, 
Trevelyan’s Hindu Law (cf. pages 294 
and 295). It is also settled that once the 
property has been alienated ont of the 
family, the son or the grandson can only 
recover possession by proving that the 
particular debt for the discharge of which 
the property was alienated was contracted 
for an illegal or immoral purpose. In 
the present case there is no evidence at all 
to show that the mortgage-debt of 1887 
was incurred for such a purpose and this 
being so, the debt is binding upon the 
sons and grandsons of Jhallu Singh. The 
alienation made im favour of the 
defendant-appellant in the year 1903 was 
made for the discharge of an antecedent 
debt. As to this there can be no question 
whatever, and these being the facts the 
plaintiffs’ suit ought to have been dismissed. 
The only question which the Courts below 
had to consider was the nature of or the 
purpose for which the debt of 1887 was 
incurred and unless the plaintiffs could prove 
that this debt had been incurred for a 
purpose which was not binding upon them, 
the suit was bound to fail. With regard to 
the passage which the Courts below seem 
to have relied on and which is to be found 
at page 383 of Trevelyan’s Hindu Law, that 
has no application to the present case. The 
statement is found in Chapter VII of the 
book just referred to, in which the author is 
dealirg with the question of alienation by 
the manager in a joint family, The father 
in the joint Hindu family, althongh he may 
be the manager, has greater powers than 
an ordinary manager has and one of those 
powers is, as already stated, the power of 
alienating the joint family property for the 
purpose of satisfying an antecedent debt 
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contracted by himself, provided only that 
the debt is not tainted with illegality or 
immorality. The Courts were, therefore, 
wrong in applying this statement of the law 
to the facts of the present case. The appeal 
is allowed and the order is that the ‘plaint- 
ifs’ suit be dismissed. The defendant- 
appellant will get his -costs in all three 
Courts. 
f Appeal allowed. 


N 
ALLAHABAD. HIGH COURT. 
Srconp Civin Appzan No. 5 or 1915. 
March 31, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafiqae. 

Babu BINDESHRI PERSHAD CHAND 
AND ANOTHER—PLaInTiFFs— 
APPELLANTS 
versus 
Babu GIRDHAR DAS, MINOR, THROUGH 
‘Babu BALRAM DASS AND ANOTHER 
——DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1918), s. 64— Attach- 
ment—Private sale of portion—Creditor, right of— 
Payment by one judgment-debtor —Oharge—Contri- 
bution. 

Where a portion of the property attached is sold 
privately by ajudgment-debtor after the attachment 
and the decree-holder is “unable to realize the 
amount of his decreo out of the portion left unsold, 
he is entitled under section 64 of the Civil Pro- 
cedure Code to proceed against the portion sold. 
[p. 91, col: 2.) , i 

The fact that a iudgment-debtor has paid more than 
his share of the decree does not create a charge in 
his favour on the property of his co-judgment-debtor. 
His right is to get asimple money contribution. [p. 
91, col. 2.] ‘ / 

Second appeal from. the decision ‘of the 
Additional Judge of Gorakhpur; dated the 
28th Angust 1914, f 

Messrs. Haribans Sahay and Lakshmi 
Narayan Tewart, for the Appellants. 

Mr. Lakshmi Narayan, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit in which the plaintiffs claimed pos- 
‘session of a 2-annas share inthe village of 
Gopalpur, in the alternative the plaintiffs 
claimed a decree for Rs. 764 to be realised 
by the sale of an 8-annas share in the 
village in the hands of the defendant No. 2. 
It appears that the plaintiffs and a brother 
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-Debi Dayal Singh. 
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of theirs owned an 8-annas share in the village. 
The remaining 8-annas were held by one Debi 
Dayal Singh. The revenue of this particular 
village had been assigned to the -Jagirdar 
of Sikriganj by the Government. The 
jagirdar obtained a simple money-decree 
against the plaintiffs, their brother and 
In execution of this 
decree the decree-holders attached the whole 
16-annas of the village. In the meanwhile 
Debi Dayal sold his 8-annas to the defend- 
ant No. 1. Then 4-annas out of 16:annas 
were put up for sale in order to satisfy the 
decree. These 4annas were also pur. 
chased by the defendant No.1. The sale 
to the defendant No. 1 of the 8-annas is dated 
the lst of June 1903. The date of the cer- 
tificate of the auction-sale is the 20th of 
January 1905. The contention of the plaint- 
iffs is that it must be assumed that. at the 
auction-sale 2-annas belonging to Debi 


- Dayal were sold and 2-annas belonging to 


the plaintiffs and their deceased brother. 
Under these circumstances the plaintiffs 
contend that they are entitled to posses- 
sion of 2-annas and that the private sale 
was only effectual to the extent of 6-annas 
of Debi Dayal. We think that this conten. 
tion is not correct. It is no doubt true 
that the sale by Debi Dayal in favour of 
defendant No. 1 was after attachment. But 
there was nothing to prevent Debi Dayal 
selling his share except the provisions of 
section 64 of the Code of Civil Procedure. 
This section is as follows: “Where an 
attachment has been made any private trans- 
fer contrary to such attachment shall be 
void as against all claims enforceable under 
the attachment.” This means that if the 
decree-holders had been unable to realise the 
amount of their decree out of the shares left 
unsold, they would be entitled to proceed 
against the share of Debi Dayal notwith- 
standing the private sale to defendant No. 1. 
As to the alternative relief it has clearly no 
force. Assuming that the plaintiffs paid 
more than their share of the decree obtained 
against themselves and Debi Dayal, their 
rights were to get a simple money contribu- 
tion from, Debi Dayal- The fact that they 
paid more than their share of the decree 
eonld in no way create a charge in their 
favour on the property which, was sold by 
Debi Dayal to defendant No. 1. The appeal 
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fails and is dismissed with costs. The decree 
will not issue until the respondents have 
made good the deficiency. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 3103, 
3604 ro 3607 anp 3609 ro 3615 AND 
3617, 8618 axp 3621 ro 3628 AND 
3630 ro 3614 ano 3646 anp 3647 or 1911, 

; March 17, 1816. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr, Justice Richardson. 
RAJANI KANTA MUKHERJEE AND 
OTHERS—PLAINTIFFS—A PPELLANTS 

. Versus 
YUSUF ALI AND 0THERS— DEFENDANTS— 
RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s. 5—Tenancy, 


character of, as shown by lease, if conclusive against 
sub-tenant—Renewal, of lease, option of ~Terms undefin- 
el, unenforceability of. 

- Per N. R. Chatterjea, J.—Wheroitis shown by'a leaso 
unambiguous in its terms that the land was originally 
acquired by the tenant as a -raiyati-holding, the 
character of the tenancy is not altered by the mere 
fact of the lessee subsequently letting out the land 
to others and the land may, as between the lessor 
and the lessee, be taken to have been acquired for 
the purpose as stated in the lease itself. [p. 93, cols. 
1&2. 

sen is open to a sub-lessee, who was no party 
to the contract of lease, toshow thatthe real purpose 
for which the Jand was acquired by the lessee was 
other than what was statedinthe lease. [p. 93, col. 2.] 

Promoda Nath Roy v. Asiv-ud-din Mandal, 11 Jnd. 
Cas. 262 15 ©. W. N. 596, distinguished. 

The fact that the terms of a lease and the papers 
of the landlord show that the tenancy was a ratyati 
one, is not conclusive against the sub-Iessees, who 
are entitled to prove from surrounding circuni- 
stances and other relevant facts that the interest of 
the lessee in relation. to them was that of a‘tenure- 
holder.- [p. 93, col. 2.] 

The word “jote? does not necessarily mean 
interest of a cultivator, [p. 94, col. 2.] 

An option to the tenants of renewal on the 
expiry of a lease according to the terms on 

‘which the lessors will wish to ‘lease out in 
fnture, is not enforceable, the terms being undefined 
and depending upon the will of the lessors. [p. 95, 
col, 2.) ` 

Per Richardson, J.—Quzre.—Whethér a mere state- 
ment ina lease that the land is let out to he tenant 
for the purpose of being cultivated by himself or his 
servants, is conclusive even as against the landlord 
to show that the tenant is a raiyat, whatever the 
area of the land may be or whatever may be done 
under the lease? [p. 95, col. 2.] 


the 
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Appeals against the decrees of the Offici- 
ating District Judge of Noakhali, dated 12th 
June 1911, reversing those of the Munsif, 1st 
Court at Feni, dated the 23rd Decembar 


. 1910, 


Babus D. N. Uhukrabarty, Gunada Ohandra 
Sen and -Hit Lal Guha, for the Appellants. 

Babus D. L. Kastgir and Bira) Mohan 
Mojumdar, for the Deputy Registrar, for the 
Respondents. 


: JUDGMENT. 

N. R. Cuatrarsea, J.—T hese appeals arise 
out of suits for ejectment of the defendants, 
who were tenants under the plaintiffs, on the 
expiry of the term of their leases. The 
plaintiffs allege that they themselves are 
occupancy raiyais, and the defendants are 
under.7a1yais and are liable to be ejected 
under the provisions of section 49, clause (a), 
on the expiration of the term, of the written 
leases, and that, even if the defendants are 
non-oecupancy rucyats, they are liable to be 
ejected under section 44, clause (c), on the 
ground that the term of their leases had 
expired, they having been admitted to oceupa- 
tion of the lands under registered leases. : 

The Court of first instance held that the 
status of the plaintiffs was that of razyats, 
and the defendants were under-ratyats and 
even if the latter had a raiyati right, they 
had not acquired aright of occupancy and 
accordingly decreed the suits. On appeal, 
the learned District Judge held that the 
plaintiffs are tenure-holders and the defend- 
ants are non-occupancy ratyats, but that 
they could not be ejected, first, because 
they were not admitted to occupation of the 
lands by the registered leases, and secondly, 
because the defendants were not offered the 
option of renewal mentioned in the. leases. 
The suits were accordingly dismissed. The 
plaintiffs have appealed to this Court. 

The lands are chur lands in a Govern- 
ment khas mahal, and the ijaradars under 
the Government granted a settlement of the 
lauds to certain persons who, with the 
exception of one, were their relations. 
The original lease granted in 1888 was for 
1,550 bighas. There was a fresh settlement 
in 1892-98 for 1,309 beghas with the same 
persons. The . chur increased to about, 
7,000 bighas and the’ plaintiffs at one time ' 
obtained settlement of the whole chur. It 
appears that subsequently the settlement 

dl = ` 
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. was limited to the original area, and litiga- 
tion is going on in ‘connection with the 
limitation of the area. The area settled 
“with the plaintiffs inany’case far. exceeded 
109 bighus and they ara, therefore, to be 
presumed to be tenure-holders until the 
contrary is shown. Then again in the 
Record of Rights prepared in the last 
sarvey and settlement proceedings, the 
plaintiffs were entered as _ tenure-holders 
aud the defendants as ratyats. Under 
section 103B of the Bengal Tenancy Ast 
the entry is to be presumed to be correct 
until it is proved by evidence to be incor- 


rect, There is, therefore,a double pre- 
sumption that the plaintiffs are tenure- 
holders. 


The plaintiffs, however, say that they are 
ratyats and they rely upon the statement 
in the lease granted to them, that the 
lessees were to hold and enjoy the land by 
tilling and cultivating the same at their 
own expense, as showing that they were 
ratyats,and they also rely upon the fact 
that in the reut receipts granted to them 
by the waradars and 
Government Khas Mahal Tehsildars as also 
in the certificates under the Public Demands 
Recovery Act for realizing rents from them, 
the tenancy was described as “non-occupancy 
jote,” . 

“The learned District Judge has held that 
the land was not taken for the purpose of 
cultivation by the plaintiffs, although it 
was so -stated iu the lease, that the 
plaintiffs were rent-receivers, and that 
having regard tothe area of the land and 
other circumstances stated in the judgment 
he held that the plaintiffs are tenure-holders 
and the defendants are razyats. 


It is contended on behalf of the appel- 
lants that there being no ambiguity in the 
lease asto the purpose for which the land 
was acquired by the plaintiffs, the Court 
of Appeal below is wrong in relying upon 
the surrounding circumstances, and the fact 
that the lands were subsequently let out to 
tenants, in determining the question of the 
status of the plaintiffs. But although, 
where itis shown bya lease unambiguous 
in its terms that the land was originally 
acquired by the tenant for caltivating it 
by himself or by hired, servants or by 
members of his family, thə character of the 


- 
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tenancy is not altered by the mere fact that 
the land was subsequently let out to 
tenants, and although in such a case the 
land may, as between the lessor and the 
lessee, be taken to have been acquired for 
the purpose as stated in the lease itself, it 
is certainly open to a person who is no 
party to the contract to show thatthe real 
purpose for which the land was acquired by 
the lessee was other than what was stated in 
the lease. 

In the case of Promoda Nath Roy v. 
Asiv-ud-din Mandal (1) upon which 
reliance is placed on behalf of the appellants, 
the question as to the natureof the tenancy 
of the tenant arose between the parties to 
the lease, and no question was raised that 
the purpose for which the land was scquired 
was wrongly stated in the lease. The only 
question considered by me was whether the 
nature of the tenancy-was altered by the 
mere fact that the lands were subsequently 
let out by the tenant, and the question of 
the status of a tenant in relation to his sub- 
tenants was not considered. 


The Court below has held that the real 
purpose for which the land was acquired 
by the plaintiffs was not cultivation by 
themselves or by relations, servants or 
hired labourers. It has arrived at that 
finding from the surrounding circumstances 
and the subsequent conduct of the parties, 
such as the large area of theland, the fact 
that the plaintiffs do not belong to the culti- 
vating class, that they never cultivated any 


lands themselves or by hired labourers, 
that the land which was unreclaimed 
chur land, was reclaimed by the tenants 
who constructed bunds (apparently for 


irrigating the lands) and held the lands 
all along on payment of rent to the plaintiffs, 
The appellants rely upon the fact that in 
the jamabandit made by the Settlement. 
Officer in 1893, he showed 65 ont of 98 
bighas of: arable lands as being in the khas 
management of the plaintiffs and they say that 
even now there are over 100 bighas in their 
khas possession. The learned Judge, however, 
apparently does not believe that any land 
was in fact in the khas oultivation of the 
plaintiffs. He says: “Documents are not 
always what they seem, for the ora! 


(1) 11 Ind. Cas. 262; 15 ©. W. N. 596, 
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evidence on the side of the plaintiffs is 
very different. There is no snggestion 
that these bhadraloques or their relations 
or their hired labourers began the work 
of cultivation or even came near the place,” 
and after referring tothe evidence on the 
point observes: “The inference is obvious 
that there. was no cultivation directly for 
the plaintiffs” and again, “I strongly suspect 
that the lands in the so-called khas posses- 
sion were only lands for which definite 
kabuliats were not taken.” Then the learned 
Judge observes :— Then we have the fact 
that as soon as the lands became 
extensively fit for cultivation tenants were 
settled, and kubuliats taken from them at 
rents several times more than what they 
were paying.” 


It is true the fact that the plaintiffs 
are bhadraloques, does not by itself show 
that the lands were not acqnired for 
the purpose of cultivation, as most 
bhadraloques in the villages in this country 
carry on cultivation by servants or 
labourers, but the learned Judge apparently 
does not believe that the lands were re- 
claimed or brought under cultivation by 
such agency. The findings of the learned 
‘Judge negative the contention that the 


defendants acted as labourers for the 
plaintiffs, in ` reclaiming .and bringing 
the lands into cultivation in the ex- 
pectation of getting settlement of the 
lands. 


The statement in the lease itself as to 
the purpose for which the land was acquired, 
and the fact that the tenancy was treated 
all along by the Government as non- 
occupancy jote, are certainly in favour of 
the plaintiffs, but they are, as already 
stated, not conclusive against the defend- 
ants, and they have beeu considered by 


the Court below in coming to the 
finding that although the land was 
acquired ostensibly for the purpose of 


cultivation by themselves, the real purpose 
was not so. 

The appellants also rely upon the 
kabuliats executed by the defendants them- 
selyes in favour of the plaintiffs as, showing 
that the former admitted that the plaintiffs’ 
. tenancy was a raiyati one. The kabuliats 
are described as “ijara kabuliats” and- the 
plaintiffs are described therein as being 
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owners in possession of “without right 
jots mahal.” It is stated, “you having 
agreed to let ont the lands of the. said 
mahai in ijara lease, dio, die.” The word 
‘jote’ does not necessarily mean the interest 
of a cultivator, but it is contended that 
the words “without right” mean’ that the 
plaintiffs were owners of a mnon-oceupancy 
jote. If those words stood alone, that 
might be taken to be the meaning, but 
the word “mahal” is used in connection 
with the plaintiffs’ right more than’ once, 
and that word is not used in connection 
with the interest of a raiyat, ‘The descrip- 
tion in the kabuliats, therefore, is not 
clear to show that the defendants admitted 
that the plaintiffs were raryats. Under 
the circumstances we are unable, in my 
‘opinion, to interfere with the finding arrived 
at by the Court of Appeal below, and must 
accordingly hold that the interest of the 
plaintiffs was that of tenure-holders in 
relation to the defendants, and that the latter 
are ratyats. i 


But although the defendants are ratyats, 


it bas ‘not been shown that each 
individual tenant really held the land 
in suit “for a period of 12 years; 


and the Court below has accordingly held 
that the defendants are not settled razyuts 
or occupancy razyats, but are non-occu- 
pancy raiyats.. A  non-occupancy raiyat, 
where he has been admitted to occupation 
of the land’ under a registered lease, is 
liable to be ejected onthe expiry of the 
term of his léasé. The defendants executed 
registered kabiliats, but the Court below 
has held that they were not admitted 
into occupation of the lands by the 
kabultats and were not, therefore, liable to 
be ejected. The finding of the Court 
below, however, is not clear that “before 
execution of the kabuliat each individual. 
ratyat reclaimed and was in possession of 
the particular lands in respect of which 
a kabuliat was executed by him. The 
learned Judge observes: “It was the 
defendants who began  relaiming the 
chur by making als, by grazing cattle 
and so forth ,and that at first they 
paid only a small rent. People acquaint- 
ed with the churs know that this is 
done by a whole body of villagers 
joining together and we get indications 
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of it from the report of the Settlement 
Officer in 1895, and it is these villagers 
who execute kabuliats later on when the 
lands become fit for cultivation.” Further 
on, referring to the evidence of possession 
previous to the kabuliats he observes: “Take 
the . case of Jadeb Ali...... It may be 
that Jadeb Ali was in possession of at first 
only a small bit of land and that later on 
he executed his kabultat along with others 
for a larger area or for a different area. 
Jadeb Ali’s previous possession, however, 
makes it clear that the fact relied on in these 
kabuliats, viz, that it was settlement of 
waste land for the first time, is untrue. 
. The fact seems to be that .these defendants 
reclaimed the landsand eventually when the 
lands became fit for cultivation they were 
distributed among them and they then 
executed kabultats at a progressive rate of 
rent.” Ifthe defendants asa whole body of 
villagers joining together “reclaimed the 
chur” by making ails, by grazing cattle 
and so forth and the area in respect 
of which kabuliat was -executed by a 
tenant was not the same as that which 
was in his possession prior to the kabuliat as 
indicated in the observation made by the 
Judge, it cannot be held that the defendant 
in each particular case was in occupation 
of the land in respect of which he subse- 
quently executed the kabulzat. “The finding 
is not clear on the point and I think, therefore, 
that the case should go back to the Court of 
Appeal below for a decision on that point. 
The other ground upon which the Court 
below held that the defendants were not 
liable to be ejected is that in the kabuliats 
’ there was an option of renewal and this 
option was not given to the defendants. 


In the kabuleats there is a clause that on 
the expiry of the term the tenant shall give 
up the land or take settlement of the land, 
“according to the terms on which the lessors 
wish to lease it out in future”, by execut- 
ing akabuliat in favour of the latter and if 
he did not execute any kabuliat, he shall 
have no right to possess the land and the 
lessors would beable to dispose of the land 
according to their wish by bringing the same 
into their khas possession. . 

16 will beseen that the fresh settlement on 
the expiry of the lease was to be “according 
to the terms on which the lessors wished 
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to lease it out in future.” The terms, 
being undefined and depending upon the 
will of the lessor, cannot be enforced. 
Besides, the question of option of renewal was 
not raisedin the written statement nor in the 
issues, and evidence was not gone into upon 
the point whether the plaintiffs offered 
to the defendants a renewal of the leases 
and whether the latter refused the 
offer. Having regard to the defence taken 

~ by the defendants, viz., that they were settled 
ratyats of the village and were occupancy 
ratyats, it is not likely that they were will- 
ing to accept a renewal of the lease. How- 
ever that may be, I do not think the Court 
of Appeal below ought under the circum- 
stances to have allowed the question of the 
option of renewal to be raised for the first 
time in appeal. 

The result-is that the cases will go back to 
the lower Appellate Court fora decision of the 
question, whether the defendant in each case 
was in occupation as tenant of the particular 
lands in respect of which he subsequently 
executed his kabuliat, If the question is 
decided in the affirmative the suits will be 
dismissed, if in the negative the decree of 
the Court of first instance will be restored. 
Costs will abide the result. 

RICHARDSON, J.—I concur in the order 
which my learned brother proposes to make, 
but express no opinion on the question whe- 
ther a mere statement in a lease that the 
land is let to the tenant for the purpose of 
being cultivated by himself or his servants, is 
conclusive even as against the landlord to 
show that the tenant isa raiyat, whatever the 
area of the land may be or whatever may 
be done under the lease. On that question I 
should like to reserve my opinion. 

Case remanded. 


t pa e 


- LOWER BURMA CHIEF COURT. 
SPECIAL Ssconp Crvit AppeaL No. 149 
or 1915. 
February 24, 1916. 
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GUM SONE AND OTHERS— PLAINTIFEFS— 
APPELLANTS 

~ Versus 
CASSIM DALLA—Devenpanr— 
RESPONDENT. 
Transfer of Property Act (IV of 1882), ss. 54, 6 (c)— 
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Eusement—Right of way, grant of, for consider- 
ation—Ferbal grant—Registration, absence of, whether 
invalidates transaction—Creation and transfer cf 
easements, distinction between. 

Section 54 of the Transfer of Property Act relates 
to the transfer of easements, and not to the creation 
thereof. [p. 96, col. 2.] 

The creation by grant of a right of way in favour 
of a person over the grantor’s land is not a transfer 
of ownership that is required to bein writing and 
registered under section 54, becanse no existing right 
of easement is transferred but a new casement is 
imposed on the property of the grantor. [p. 96, col. 2.] 

A right of way can, therefore, be created by a 
verbal agreement, [p. 97, col. 1.] 

Bhagwan Sahai v. Narsingh Sahai, 8 Ind. Cas. 615; 
31 A. G12; 6 A. L. T. 871 and Krishna v. Rayappa 
Shanbhaga, 4 M. H. C. R. 98, reliod on. 


Mr. Wiltshire, for the Appellants. 

Mr. Dantra, for the Respondent. 

JUDGMENT.—The appellants were plaint- 
iffs and the respondent-defendant in the 
Court of first instance. $ 

The facts of the case as culled from the 
judgment of the District Court in appeal are 
as follows:— 

“Plaintiffs sued for a decree for an injunc- 
tion to restrain defendant from interfering 
with their enjoyment of the right of way 
over certain Jand. Their case is this. They 
are the owners of a rice and saw mill at 
Kanhla Tagale: Defendant is the owner 
of the land-north of theirs. Plaintiffs’ land 
originally belonged to Ah Lyaung and U 
Yan and defendant’s land was originally 
owned -by Maung Po Thin. Mg. Po Thin 
had a rice mill on his land and has caused 
a railway siding to be constructed thereon for 
conveying goods to and from his mill. An 
agreement was made between Ah Lyaung and 
U Yan on the one part and Maung Po Thin on 
the other part that in consideration of asum of 
Rs. 1,500 paid by the former to the latter, the 
former would have thefull and free use in 
perpetuity of that portion of the railway line 
passing through the latter’s land and a per- 
manent right of way over the same. Plaint- 
iffs assert that the agreement is in full 
force and binding on defendant, who is a 
subsequent purchaser of Mg. Po Thin’s land. 
It is alleged that defendant has endangered 
the running of the railway and has interfered 
with the proper use of the line by cutting 
away earth from the railway embankment 
passing through his land, by planting wooden 
posts and by putting up a notice board 
prohibiting all persons passing over his 
Jand, - 


Defendant admits having put upa notice 
as alleged by plaintiffs but states that he did 
nothing beyond his rights. He contests 
plaintiffs’ right to the right of way claimed. 


The Court of first instance found for the 
plaintiffs and passed a decree as prayed for. 


The District Court held that the right of 
way in dispute in the case was in the: nature 
of immoveable property and as such the sale 
of it could not be made without a registered 
instrument in accordance with the provisions 
of section 54 of the Transfer of Property 
Act, and that the plaintiffs had, therefore, no 
right of way as claimed. : 

According to the Allahabad .High Court 
in Bhagwan Sahai v. Narsingh Sahai (1) the 
view of the District Court is wrong. 

In that case there was an unregistered 
document creating a right to discharge 
water on to a-neighbour’s premises. It was 
contended that section 54 of the Transfer of 
Property Act did not apply and that the 
document had a binding effect. Tudball, J., 
observed: — “The argument is that the docu- 
ment now in question evidences, not the 
transfer of an easement, but the creation of 
that right: that prior to the passing of Acts 
IV and V of 1882, the law did not require 
the express imposition of an easement to be 
evidence by writing at all; cide Krishna v. 
Rayappa Shanbhaga (2); that Act V of 1882 
made no change in the law in this respect; 
that section 54, Act IV of 1852, related to 
the transfer ofan easement, and not to the 
creation thereof. Attention is called to 
section 6, clause (c) of that Act, which shows 
that an easement cannot be transferred 
apart from the dominant heritage and that 
the Act contemplates the transfer of a pre- 
existing easement, and notthe creation of 
anew one. In my opinion, these arguments 
are well-founded.” The learned Judge 
further observed: — [b seems clear to me 
that the creation of a right of easement by 
grant is not such a transfer of ownership as 
is contemplated by section 54 of the Act. 
Where under that section an easement is 
transferred, it must be so transferred along 
with the dominant heritage. There is no 
other way of transferring it and this arises 
by reason of the nature of the right. It 


(1) 8 Ind. Cas. 615; 81 A. 612; 6 A. L. J. 871. 
(2) 4M. H.C. R. 98. 
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exists only for the benefit of the heritage and 
to supply its wants. There is nothing in law 
which necessitates the creation of an ease- 
ment being evidenced ‘by writing.” 

Banerji, J., who took part in the decisicn 
remarked with reference to section 54 of 
the Transfer of Property Actas follows:— 

That section contemplates the existence of 
a subsisting right of ownership in immoyeable 
property and provides for the transfer of 
such right. Itcannot apply to the creation 
of a right. By the document referred to 
above, no existing right.of easement was 
transferred, but a new easement was imposed 
on the property of the grantor. Section 54 
has, therefore, no application.” 

In my opinion, nothing can be said against 
the arguments of the learned Judges of the 
Allahabad High Court. I would, therefore, 
hold that a right of way can be-created by a 
verbal agreement. 

As to the question whether there was 
such an agreement, Maung Po Thin and 
Ah Layung have given evidence on the point 
and there is nothing to contradict them. 

Mr. Dantra for the defendant argued that 
his client had no notice of the agreement. 
I think the argument is hardly sound. The 
rails must have been staring, as it were, in 
the face of the defendant, when he inspected 
the property before buying it from Maung 
Po Thin. ~ 

For the reasons stated above, I allow the 
appeal setting aside the judgment and decree 
of the District Court and restoring the judg- 
ment and decree of the Court of first instance. 

The respondent will bear costs throughout. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No. 222 
or 1914. 

April 12, 1916. 

Present:—Mr, Justice D. Chatterjee and 
Mr. Justice Beacheroft. 

Sheikh TARAP ALI AND otrgers— 
DEFENDANTS—ÀPPELLANTS 
versus 
KALIPADA BANDOPADHYA-——PLAINTIFE 


— RESPONDENT. 

Bengal Tenancy Act (VII of 1885), s. 29— 
Agreement lo pay produce rent and on default enhanced 
money rent—Illegalily. 
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Where the money rent of an occupancy holding 
is altered, by a fresh agreemont to a produce rent 
with a proviso thatthe rent exigible on default is 
to be in excess of the original rent, the agreement 
violates section 29 of the Bengal Tenancy Act and 
is unenforceable. [p. 99, col. 1.] 

The defendant, an occupancy raiyat who had 
been occupying his holding ab- a money rent of 
Rs. 8-4-0, undertook, by a fresh kabuliyat, to pay 
a fixed produce rent of 12 batwas of paddy (priced 
at a batwa per rupee) and in default Rs. 12: 

Held, that it was in effect a case of prohibited 
enhancement of rent under section 29 of the Bengal 
Tenancy Act and that the plaintiff was only cntitled 
to rent at the original rate. [p. 99, col. 1.] ‘ 

Ananda Chandra Roy v, Makram Ali, 3 Ind. Cas, 
204; 10 ©. L. J. 144; Afar v. Surja Kumar Ghose, 7 
Ind. 842; 12 C. L. J. 649; 15 C. W. N. 219, followed. 

Hassan Kuli Khan v. Nakchhedi Nonia, 38 ©. 200; 
Gobind Mandar v. Banarsi Presad, 21 Ind. Cas, 351; 
18 ©. L. J. id and Fazal Imam v. Sukor Mahton, 25 
Ind. Cas. 442; 19 O., L. J. 382, distinguished. 

Kishori Mohan Bose v. Sheikh Uzir, 6 Ind. Gas. 
835; 14 C. W. N. 693; 37 C. G10, referred tn. 


Appeal against the decree of the Sub- 
Judge of Dacca, dated the 25th September 
1913, reversing that of the Munsif, Munshi- 
ganj, dated the 28th of January 1913. 

FACTS.—The facts material to the report 
will appear from the arguments and the 
judgment. 

Babu Rajendra Chandra Guha, for the 
Appellants.—My submission is two-fold. 
First, the stipulation in the kabuliyatfor pay- 
ment of rent in kind at 12 batwas of paddy 


“per annum is in contravention of section 29, 


Bengal Tenancy Act, and is consequently 
illegal and unenforceable. The test is 
whether the rent in kind is a share of the 
produce or isa fixed quantity of paddy or 
other produce, not liable to variation owing 
to flood, dronght, ete. - 

The casereported as Gobind Mandar y. Banarst 
Prosad(1) relied upon by the Court of Appeal be- 
lowis entirely distinguishable,for that wasa case 
of conversion of nugdz rent into bhaoli rent 
and the tenancy there was a non-occupancy 
one and the conversion would only take 
effect after the expiry of the term of the 
lease. 

So also the case reported as Hassan 
Kuli Khan v. Nakchhedi Nonia (2) has no 
application to the facts of the present case. 
The decision of that case turned upon the 
interpretation of section 20 of the Cess Act, 
and ‘had nothing to do with section 29 of 
the Bengal Tenancy Act. The head-note is 


(1) 21 Ind. Cas. 851; 18 C. L. J. 74. 
(2) 23 0. 200, 
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wrong. On the other hand the case reported 
as Kishori Mohan Bose v. Sheikh Uzir (3) 
supports my contention. There it was held 
that moneyrent could not be enhanced by 
addition of rent in kind. 

The second part of my argument is this. 
The stipulation, under the garb of one for 
rent in kind, is really one for money 
rent at Rs. 12 per annum. This contention 
is supported by the’ case reported as Afar v. 
Surja Kumar Ghose (4). There the stipu- 
lation was for money rent for a part of the 
land, and an invariable'rent in kind for the 
other part, in default for a money rent. It 
was held that the landlord was not entitled 
to recover the price of the produce that had 
been agreed to be paid as rent, but only the 
money rent to be paid in default, 

Moreover, several cases havearisen under sec- 
tion 48, Bengal Tenancy Act, relating to the 
questionas to whethersimilar stipulations were 
for rent in kind or formonoy rent. Under this 
section, it has been held in the case reported 
as Ananda Uhandra Roy v. Makram dli (5) 
that a similar stipulation is really one for 
money rent under the garb of rent in kind. 
On all these grounds the stipulation in ques- 
tion is unenforceable. 

Babu Satish Chandra Ghose, (with him 
Babu Satish Chandra Bhattacharjee), for the 
Respondents.—The case of Gobind Mandar v. 
Banarsi Prosad (1) is really indistinguishable. 
The stipulation is one for the benefit of the 
tenant. The landlord would be bound to 
veceive the rentin kind, if the tenant 
offered to pay it. The tenant having agreed 
to pay it, there is no reason why he, in his 
turn, should not be bound to pay it. There 
is no authority for saying that conversion of 
money rent into rent in kind would come 
within the purview of section 29 of the Bengal 
Tenancy Act. The wording of section 29 
supports my contention, and the observations 
of the learned Judges in some of the cases 
cited by the other side also support my con- 
tention. 

JUDGMENT. — This appeal arises out of 
a suit for rent in kind in terms of a kabuliyat 
executed in 1805 by the father of the defend- 
ant in favour of the father of the plaintiff. 
It is not denied that at least from 1292, the 


father of the defendant-had occupied the 
(3) 6 Ind. Cas. 335; 37 O. 610; 14 C. W. N. 698. 


(4) 7 Ind, Cas. 842; 15 C. W. N. 249; 12 C. L. J. 649. . 


(5) 3 Ind, Cas, 204; 10 O, L, J. 144. 
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holding in question at a moneyrent of 
Rs. 3-4.0 per annum. In 1305 the father 
of the plaintiff obtained from the father of 
the defendant a kabuliyat by which he agreed 
to hold the same lands at a fixed produce 
rent of 12 batwas of paddy and Rs. 12 
instead if he failed to deliver the produce. 
The Court of first instance held that this was 
a disguised violation of the provisions of sec- 
tion 29 of the Bengal Tenancy Act and gave 
a decree at the original rate of Rs. 3-4-0 
per annum. The Court of Appeal below 
has reversed the decree of the Ist Court and 
upheld the kabuliyat rate on the authority of 
the case of Gobind Mandar v. Banarsi Prosad 
(1). Itis contended in the second appeal 
before us that the lower Appellate Court is 
wrong and the case quoted has no applica- 
tion to the facts of this ease. We think that 
this contention is right. It is not denied 
that the defendant is an occupancy ratyat 
and he was paying a money rent in 1305, 
when this new kabuldyué was taken from him. 
Section 29 of the Bengal Tenancy Act pro- 
vides thatthe money-rent of an occupancy 
raiyat must not be enhanced, so as to exceed 
the rent previously paid by more than 2 annas 
in the rupee. The covenant in kabuliyat 
that the produce rent was not to be less on 
account of drought, etc., and that in default 
the raiyat would pay Rs. 12, makes it 
optional with, the ayak to deliver the 
paddy or to pay Rs. 12 instead. The 
enforcement of the kabuliyat would always 
have to be made in case of failure to 
deliver the paddy, ¢. e., by the recovery of 
Rs. 12 per annum. The practical effect 
is that Rs. 3-4-0 is increased to Rs. 12 
under the cloak of a commutation. It is 
found by the Court of first instance that the 
average price of paddy for the last twenty 
years has been a batwa for a rupee. So 
that 12 batwas of paddy cannot be said to 
be the commuted form of Rs. 3-4-0. There 
is, therefore, no change of form but en- 
hancement under a false description. The 
first case that deals with the question is that 
of Hassan Kuli Khan v. Nakchhedi Nonia (2). 
There the change was from nugdi into 
bhaoli: the learned Judges (Pratt anc Geidt) 
said: “The conversion related to the medium 
by which rent was payable.:....... the produce 
would be a varying quantity and in years of 
drought it might’be very little or nothing.” 
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In the present case there is no such un- 
certainty and the original rent and the rent 
that is exigible on default are both in mcney. 
The next casa, that of Gobind Mandar v. 
Banarsi Prosad (1), was one in which a lease 
for 5 years with a cash rent provided that if 
the tenant held over, he was to pay bhaoli rent 
by dividing the crops equally with his landlord. 
There, in the first place, the payment of the 
bhaoli rent was agreed to be due in case the 
tenant held over so that the alteration in 
the rent was provided in the original contract. 
In the second place, there was the same un- 
certainty of produce as in the first case and 
in the third place, it was not the case of 
an‘ occupancy holding. The next case, thatof 
Kishori Mohan Bose v. Sheikh Uzir (3), was 
that addition to money-rent by paddy 
rent the value _of which exceeds the 
proportion of 2 annas in the rupee is 
within the mischief of section 29. So 
far as it goes, this case seemsto support 
the contention of the appellant. The case 
of Fazal Imam v. Sukor Mahton (6) was 
a case of enhancement of produce rent 
and has no application- 

It was held in the case of dnanda 
Chandra Roy v. Makram Ali (5) that when 
under a kabuliyat an under-ratyat was 
liable to pay a certain quantity of produce 
arid in the event of failure to do so to 
pay a fixed amount in cash, his rent is a 
money rent within the meaning of section 
48 of the Bengal Tenancy Act. In the 
ease of Afar v. Surja Kumar Ghose (4) also 
a similar view was taken of similar terms 
in a kabuliyat. i 

We think, therefore, that there has been a 
violation of the provisions of section 29 
and we seb asido the decree of the lower 
Appellate Court and restore that of the Trial 
Court with costs. 


Appeal allowed, 
(6) 25 Ind, Cas. 442; 19 C. L. J. 333. 
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LOWER BURMA CHIEF COURT. 
First CryIL APPFAL No. 117 or 1914. 
January 17, 1916. 
Present:—Sir Charles Fox, Kr., Chief 
Judge, and Mr. Justice Parlett, 

MA PWA—~Derenpant No, L— APPELLANT 


versus 
YU LWAT AND ANOTHER—PLAINTIFH AND 
Derenpant No, 2—Responpents, 

Buddhist Law, Chinese ~Custom—Widow —Main- 
tenance, right to, whether lost by refusal to live in 
family house—‘Family house, meaning of—Adoption, 
power of -making—Consent of husband's nearest male 
relatives—Letters of Administration, grant of, to 
Administrator-General without his application or that 
of party—Illegality. 

The expression ‘family housc’, according to the 
ideas prevalent among Chinese Buddhists, means a 
house which has belonged to the paternal ancestors 
of a person or one which a man has started for his 
family and their male descendants, and in which the 
family has lived together continuously descending 
from father to son. [p. 102, col, 2.] 

In the absence of a guide as to the prevalent cus- 
tom among Chinesc Buddhists in China, any rule 
that deprives a widow of her right to maintenance 
for her refusal to live in the family house should. not 
be enforced, when the other members of the family 
have made themselves objectionable to her or ren- 
dered it impossible for her to live with them. ip, 102, 
col. 2; p. 103, col. 1.] 

A Chinese Buddhist widow has power to adopt a 
sou to her husband with the consent of her hus- 
band’s nearest malc relatives. (p. 108, col. 2.] 

Letters of Administration should not be issued to 
the Adniinistrator-General except on the application 
of that officer or of any of the parties concerned, [p. 
103, col. 2.) 

Mr. Olufton, for the Appellant. 

Mr. N. M. Cowasjee, for Respondent No. 1. 


Mr. Bonnerji, for Respondent No. 2. 
JUDGMENT. 


Fox, C. J.—The relief claimed in the suit 
was 

(a) a declaration that the plaintiff is 
the adopted son of Wun Pain Wain, deceas- 
ed, and his sole heir, 

(b) a decree for the administration of 
Wun Pain Wain’s estate by and under the 
directions of the Court, and for determina- 
tion of the rights and shares of the parties 
in the estate, . 

(c) an order for accounts to be taken 
of the assets and liabilities of the estate, 

(d) an order for appointment of a Receiver 
of the estate. 

(e) costs and 

(f) any further and other relief 


whieh 
might be proper. 3 
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The plaintiff is the second son of Wun 
Pain Khain, the elder brother of Wun 
Pain Waiu. He is a minor, and the 
suit is brought on his behalf by Ma 
Me, wife of Leong Shain Sway: she isa 
sister of Wun Pain Khain and Wun Pain 
Wain. Their father’s name was Wun Shan 
Sboke and their mother’s Ma Po. There 
is ancther brother Wun Pain Wa, who 
was a witness in the case, 

The lst defendant is the widow of Wun 
Pain Wain, having been bis second wife. His 
first wife was Ma Phee who died in 1907. 


Wun Pain Khain died in 1909, leaving a 
widow Ma Ma aud children. Wun Pain 


Wain died on the 10th January 1913. 
His mother Ma Po died in January of the 
following year. The 2nd defendant is a 
girl who is alleged in the pldint to have 
been adopted by Wun Pain Wain and Ma 
Phee. Although this adoption is denied 
by the lst defendant in her written state- 
ment, she admitted it in her petitions to 
the elders whose assistance she sought, and 
it is clearly proved by Kxhibit A. The 
Ist defendant denied the adoption of the 
plaintiff and adhered to the denial; the 
first issue in the case was “Was Yu Lwai, the 
plaintiff, the adopted son of Wun Pain 
Wain?” It lay upon the next friend of the 
plaintif to prove affirmatively that Wun 
Pain Wain had adopted him. 

The first question to le considered is the 
question as to what law, is applicable to 
the parties. Wun Vain Wain’s father was 
a Chinese who settled in Burma and mar- 
ried here: whether his wife was of mixed 
Chinese and Burmese blood does not appear. 
Their children were brought up to follow 
Chinese customs: funerals of members of 
the family have been according to rites 
observed by Chinese. The members who 
have given evidence profess to be Chinese 
Buddhists. The Ist defencdaut also professes 
to be a Chinese Buddhist: her father is 
Chinese. She herself has never indicated 
a desire to have any but the law applicable 
to Chinese Buddhists applied either on the 
question of adoption or inheritance, and 
the plaintiff's next friend claims to have 
that law applied. Under the circumstances 
I think the decision in Fone Lan v. Ma 
Gyee “(1) should be followed and the 


(1) 2 L. B. R. 95. 
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Customary Law of Chinese Buddhists should 
be applied in both matters as far as it can 
be ascertained. A mass of evidence has 
been given in the case to show what the 
Customary Law in China is, and we have 
been referred to the works mentioned in 
the judgment of the Original Court. 

Neither from the evidence nor from the 
works can an entirely confident conclusion 
be come to as to how the questions inissue 
would be decided in China. 

According to Parker at page 4 of his 
Comparative Chinese Family Law, the Law 
Secretaries mentioned by Von Moellendorff 
are, whether provincial or metropolitan, the 
true and almost the sole depositaries in 
China both of tke life of the Jaw and the 
life of official language. They search ont 
and supply the law in each case and draw 
up the recordsfor submission to the Courts 
of Appeal at Peking. 


It is evident that the customs as to 
adoption and inheritance have no connexion 
with Buddhism, Confucianism, or Taoism, 
but they appear to be based to .a great 
extent on the veneration of ancestors which 
existed before the first teachers of the 
above religions appeared, and which still 


“is the strongest influence with the majority 


of Chinese, whichever of. the above faiths 
they profess. 

Adoption of children by childless married 
couples would appear to be more prevaleut 
in China than in Burma even. The dying 
out of a family appears to be regarded 
as disastrous. Jernigan says at page 124 
of his work, China in Law and Commerce:— 
“The dying out of a family should be 
prevented, as by the desolation of the house 
the dead lost their religious honours, the 
gods of the family their sacrifices, the 
hearth its flame, and the forefathers their(?) 
amongst the living.” Adoption is resorted 
to to prevent these calamities, and the most 
frequent case is the adoption of a nephew 
by a childless uncle. According to most 
of the authors the adopted son takes exactly 
the same position es a natural son. The 
adoption of females would not with certainty 
avoid the calamity of the family in the 
paternal line dying ont, for on marriage a 
woman becomes a member of the faimly 
of her husband, and severs connection with 
the family of her tfathar. JZ Wun Pain 


a 
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Wain was strongly imbued with the tradi- 
tions and feelings of his father’s race, one 
would certainly have expected him to have 
adopted the plaintiff who is the second son of 
his elder brother. It is remarkable, however, 
that his first adoption was of a girl, and 
that it was clothed with a prominent 
characteristic of one form of adoption 
amongst Burmese, namely, a declaration that 
the child should have rights of inheritance. 
This points to Wun Fain Wain not being 
so strongly imbued with the necessity of 
having a son ag the ordinary childless 
Chinese married man is said to be. No 
doubt his elder brother had no second son in 
the year 1596 when the 2nd defendant 
was adopted, but the younger son or any 
one may be adopted, and it could scarcely 
have been difficult for a man of comfort- 
able means to have parents willing to give 
him one of their sons in adoption. 


If the entriesin tho Municipal Register 
of deaths relatisg to Ma Phee, Exhibit 
4, are correct, she must have been 31 years 
of age in 1896 when she and Wun Pain 
Wain adopted the 2nd defendant. Her 
parents’ names seem purely Burmese. It 
is remarkable that one who held himself 
out as a Chinaman should adopt the child 
of pure Burmese parents. This again tends 
ts show that Wun Pain Wain had leanings 
towards the customs of the country in 
which he was born and bred. Years went 


by and Ma Phee remained childless. Not 
until 1905 at the earliest is Wun Pain 


Wain said to have adopted a son, so that 
for many years of a childless married life 
the anxiety of his dying without a son 
cannot have weighed heavily on Wun Pain 
Wain’s mind. Leong Shaing Sway, hus- 
band of Ma Me, said at first that the adop- 
tion of the plaintiff took place in 1906, 
but as he afterwards said that it took 
place three or four months before Wun Shan 
Shoke’s death, and Exhibit 5 shows that 
the old man died on the 19th June 5905, 
February or March 1905 must be intended 
to be put forward.as the time when the 
alleged adoption took place. No 
reason is assigned by any of the family 
for Wun Pain Wain having woken up tothe 
fact that he must have a son. ‘The account 
of what was done is bald. Wun Pain Wain 
and Ma Phee are said to “haye asked Wun 
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“ Shan Shoke and Ma Poto allow them to adopt 


Wun Pain Khain’s second son. The father 
sent for Wun Pain Khain, and he agreed 
and his wife also agreed. Wun Shan Shoke 
sent for the other brother Wun Pain Wa 
and W Lin Shin, a son of Ma Po by a former 
husband, and the family was informed about 
the adoption. - 


Possibly this assembly may be considered 
an assembly of agnates, which Parker refers 
to at page 24 df his Comparative Chinese 
Family Law as generally taking place when 
adoption of an agnate is made, but no entry 
ina genealogical register of the family is | 
produced, to confirm the fact of the adoption: 
according to Parker such an entry is usually 
made. No change whatever was made in the 
boy’s life. He remained with his natural 
parents who at that time appear to have been 
living neither in the house in which Wun 
Shan Shoke lived, nor in the house in which 
Wun Pain Wain lived. This absence of 
change in the boy’s surroundings and bring- 
ing up is sought to be accounted for by his 
being only about five years old at the time, but 
this does notadequately account for a husband 
and wife anxious to adopt a son leaving the 
child after the adoption with its natural 
parents. Ma Phee had already taken and 
broughtupa child who was only four years of 
age when taken; if the plaintiff wasa child 
of ordinary health at the time, his age alone 
could not have afforded any reason for his 
not being taken by the adopters to live with 
them. The plaintiff was first sent to school 
in 1907: the name, occuption and residence 
of the parent or guardian received into the 
school had to be registered. Exhibit 9 shows 
that Wun Pain Khain’s name and residence 
were given. Two and a half years afterwards 
when the plaintiff was sent to another school 
his natural father’s name and residence were 
again given. Wun Pain Wain issaid to have 
paid all or contributed towards the school 
expenses of the boy, but there is nothing 
to support the statements, and even if he 
did so, the contribution by a well-to-do but 
childless brother to the school fees of one of 
his less well-to-do brother’s many children 
would be by no means extraordinary. The 
fact, however, that it was not proved that from 
the time of the alleged adoption up to the 
time of his death Wun Pain Wain wholly 
supported the plaintiff, goes strongly against 
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the truth of the story. Again, although there 
probably would be good reasons for an 
adopted boy of seven years of age remaining 
with his natural mother, after Ma Phee’s death 
there could scarcely have been cogent rea- 
sons why he should remain with her after 
Wun Pain Wain married the lst defendant. 
` The latter was not a young inexperienced girl 
when they were married, and presumably 
she was quite capable of looking after a boy 
of ten years of age. Again Wun Pain Khain 
was not at all well off in his lifetime, and 
he is said to have died penniless. From Exhibit 
B it would appear that counting in Yu Lwai 
he had six children; if Yo Lwai had been 
adopted by his brother, is it likely that Wun 
Pain Khain and, after his death, his wife 
Ma Ma would not have insisted on the well- 
to-do brother bearing the whole cost of the 
feeding,. clothing and other expenses of their 
son whom he had adopted? 
These considerations appear to me to lead 
forcibly to the conclusion that the story of 
the adoption of the plaintiff is an invention. -- 


. The other evidence in support of it is the 
evidence of the plaintiff having been put to 
do what is usually assigned to a son at the 
funeral of his parents and at the after-cere- 


monies both atand after the funeral of Ma. 


Pheeand that of Wun Pain Wain. For those 
of the latter the sacraments were not made 
by the lst defendant, but by the others, and 
even if Wun Pain Wain chose the plaintiff 
to perfcrm the acts for his lst wife, it by no 
means follows that he thereby acknowledged 
him to be his adopted son. Someone had to 
do the acts, and, in default of ason, 4 nephew 
would be the most suitable person. What 
is done in China can be done even by some 
one hired to do the acts. 

Another piece ofevidence offered in support 
of the adoption is the “ Public Proclamation 


of Injostice,” Exhibit D, which is in Chinese, 


and bears a date corresponding to the 19th 
-April 1918. It is not clear how it came to 
be drawn up and what instructions were 
given to the compiler. 16 contains a reference 
to the duty of the first defendant to properly 
look after and maintain the daughter left 
by Wun Pain Wain’s previous wife, and also 
his adopted nephew (brother’s son). The 
instructions to the writer are not proved to 
have come directly from the lst defendant, 
and she does not know Chinese, I attach no 
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_ importance to the statement in the document. 


The earlier document in Burmese, Hxhibit 7, 
dated the 28th February 1913, appears to me 
to ba much more likely to express correctly 
what she wanted to express, and it appears 
also to have the ring of truth about it. 

According to it Leong Shain Sway and 
Ma Me behaved to her very disgracefully when 
she was ina distracted state onthe loss of 
her husband only a few months after the loss 
of her first and only child. 

Some of the statements may he exaggerat- 
ed,.bnt there is likely to be substantial truth 
in the document considering that it was her 
appeal to the elders of her community to do 
justice as between herand her husband’s family, 
and it was drawn up within six weeks of her 
husband’s death in order to avoid litigation. 
This document contains no admission of a 
son having been adpoted, but it mentions 
that the subject of adopting one of Wun Pain 
Khain’s sons had been .mooted, and thatshe . 
herself wanted to adopt the youngest of them.” 
On the whole evidence I am of opinion that 
the adoption of the plaintiff is not proved, 
and consequently I think that the appeal 
should be allowed and that the suit should be 
dismissed. 

The judgment ofthe learned Judge disallow- 
ed the Ist defendanteven the right to main- 
tenance,on theground that by leaving the 
family house she lost such right. 


I cannot agree in this view, for itappears 
to me that the house occupied by the plaint- 
iff and her husband was not the family house 
within the sense in which a house is re- 
garded as a family house in China, I 
take it that what is referred to is a house 
which has belonged to paternal ancestors 
or one which a man has started for his 
family and their male descendants. The 
house according to Exhibit B was Ma Pos 


alone, and was not Wun Shan Shoke’s; 
if it had been it would, on his death, 
have devolved upon his sons. At times 


the sons lived there but they did not do 
so always. The root idea of a family living 
together continuously for years in a house 
regarded as the family house descending 
from father to sons does not apply to the 
house in question. Moreover, in the absence 
of any guide as to what would be done 
in China if the other members of a family 
made themselves objectionable to a widow 
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0f a member, and made it impossible for 
her to live with them in the same house, 
I think that any rule, there may be, 
depriving the widow of maintenance unless 
she continues to live with her hnusband’s 
relations, should not be enforced. > 


That some of -her husband’s relations 
did behave badly to her is evident. 
It is not likely that she would have given 
` up the key of the box containing her 
husband’s papers and valuables unless she 
was deceived. There could have been no 
honest reason for the removal of the box 
from what, according to the case for the 
plaintiff, was the family house. Ib. was 
taken to the house of a man who was 
no relation and whose wife even was 
according to Chinese ideas not a member 
of Wun Pain Wain’s ancestral family. Even 
if the plaintiff had been adopted, the Ist 
defendant had the right, according to 
Chinese custom, to administer her deceased 
husband’s property during the plaintiff’s 
minority, and she had the first claim to 
his guardianship, see page 578 and 602 of 
Alabaster. Yet Leong Shain Sway and 
Ma Me get hold of the property, assert 
that the jewellery which Wun Pain Wain 
admittedly had at one time had been given 
to Ma Me after his first wife's death, and 
one of them attempts to justify their 
conduct by saying that the estate was all 
handed over to them before Wun Pain 
Wain’s death, Not content with this, Ma 
Me a few months afterwards applied for 
Letters of Administration of the estate valuing 
it at first at Rs. 15,070, which did not 
include the value of any jewellery. Even 
this valuation was too high for ber sub- 
sequently, and by a further statement of 
the assets the value was brought down to 
Rs. 6,445. When the present suit was 
brought to assert the rights of a minor 
the person who comes forward as next 
friend is not one of the family ‘of the 
deceased, but a sister of a deceased who 
had left his family and by marriage had 
entered another family. Inno event could 
she have any possible claim to the 
guardianship of the plaintiff, and the facts 
give rise to the strong suspicicn that she 
and her husband have been the moving 
spirits throughout, and that thetr object 
has been to obtain the property of the 
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deceased, not so much for the minor as for 
themselves. : 

The Ist defendant’s application for Letters 
of Administration (Civil Regular No. 169 
of 1918) was dismissed in consequence of 
the judgment in the present suit (Civil 
Regular No. 312 of 1913). On Ma Me’s 
application for Letters the order was also 
one dismissing her application, but the 
learned Judge ordered that Letters should 
issue to the Administrator-General: in so 
doing he overlooked the fact that an order 
for Letters to the Administrator-General 
can only be made on the application of 
that official or of one of the parties concerned, 
and as no one had applied the order was 
altra vires, nothing further has been done 
on it. 

In view of the decision on this appeal 
issue to Ma Pwa if she 
again applies for them. 

No decision can be now given on the 
rights of the 2nd defendant. 

According .to Jernigan at page 125 Ma 
Pwa has power to adopt a son for her 
deceased husband, but she should ask the 
consent of her late husband’s nearest male 
relative, whois Wun Pain Wa. Should an 
adoption be made the right of the 2nd 
defendant to share in the estate would he 


abrogated. 


I would order Ma Me, the next friend 
of the plaintiff, to pay the Ist defendant’s 
costs of the suit and of this appeal, and 
would make no order as to the 2nd defend- 
ant’s costs in either the suit or appeal. 

The Advocates’ fees in the suit shoald 
be allowed as settled in the Original Court, 
and on the appeal at 5 per cent on the amount 
Rs. 6,445, the value put on the suit and 
appeal, and a fee of 6 gold mohurs for 
each day after the first on which the 
appeal was heard. 


PaARUGTT, J— I concur. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 

Orr Reviston Perros No. 126 or 1915. 

April 7, 1916. | 
Present:—Sir P. O. Banerji, Kr. 
Sheikh ALLA-UD-DIN HADI— PLAINTIFF 
—~APPELLANT ; 
versus 
Tar G. I. P. RAILWAY COMPANY— 
DEFENDANT — RESPONDENT. 
Railway—Goods consigned—Maund rate charged— 
Consignment note—Waggon rate, if can be charged at 
station of destination. 
The plaintiff consigned certain’ bundles of dry 
hides at A station to be delivered to him at C station 
both these stations being on the same Railway. The 
bundles were charged for at maund rates but on 
arrival at C station the defendant company charged 
an additional sum at waggon rates. The plaintiff 
paid under protest and sned for recovery of the 
said amount by way of damages. The consignment 
note gave the Company the right of remeasnrement, 
reweighment, reclassification, and recalculation of 
rates at the place of destination: 
‘Held, that this was nota case of remeasurement, 
reweighment, reclassification or recaloulation and 
that the plaintiff was entitled toa refund from the 
Railway Company of the excess charge made. [p 
104, col. 2; p. 105, col. 1.] ; : 
Chunni Lal v. Nizam’s Guaranteed State Railway 
. Company, Limited, 29 A. 228; 2 M. L. T. 42; A. W. 
N. (1907) 21; 4 A. D. J. 80 (P. B.), followed. 
Appeal against the decree ofthe Subordinate 
` Judge, Cawnpore, dated the 8th June 1915. 
Mr. Kailas Nath Katju, for the Appellant. 
Mr. Ladli Prasada Zutshi,for the Respondent, 
JUDGMENT.—This is an application for 
revision of a decree passed by the Judge of 
the Small Cause Court at Cawnpore, dis- 
missing the claim of the plaintiff for damages 
brought under the following circumstances:— 

The plaintiff consigned 67 bundles of 
dry hides at the Attarra railway station to 
be delivered to him at the Cawnpore General- 
ganj railway station, both these stations 
being on the same Railway, namely, the 
Great India Peninsula Railway. The bundles 
weighed 120 maunds and 29 seers and were 
charged for at maund rates, the amount 
charged being Rs. 73-12-0. The goods 
appear to bave been despatched in four 
waggons. When these arrived at Cawnpore 
the defendant Company charged an additional 
sam of Rs. 124-8-0 at waggon rates. The 
plaintiff paid this amount under protest 
and brought. the present suit for recovery 
of the said amount by way of damages, 
on the ground that the excess charge was 
illegally made. The defendant Company con- 
tended that under the terms of the con- 
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signment note they were entitled to make 
the additional charge realized from the plaint- 
iff. On the back of the consignment note 
there arecertain conditions which are headed 
“Notice to Consignors.” One of these condi- 
tions, namely, No.6, isasfollows: “The Railway 
have the right of remeasurement, reweighment, 
reclassification and recalculation of rates, 
terminal ard other charges at the place of 
destination, and of collecting, before the 
goods are delivered, any amount that may 
have been omitted or undercharged.”’ 

It is urged on behalf of the Railway 
that this condition authorized them to make 
the excess charge levied from the plaintiff. 
It is clear that this was not a case of 
remeasurement, reweighment or reclassifi- 
cation. There was no ‘mistake in classifi- 
eation and admittedly there was no mistake 


Jin measurement and weighment.’ .The ques- 


tion is whether this comes under the head 
of recalculation. The learned Vakil for the 
Railway Company relies on rule 57 of the 
General Rules of the Railway, which provides 
for the case of bulky articles fully occupying 
a waggon. I am of opinion that this is not 
a case of recalculation. The calculation ac- 
cording to the maund rates was correct. The’ 
contract with the plaintiff was a contract tn 
carry the goods at maund rates, which were 
lower, in this particular instance, than waggon 
rates. Such a contract -having been made 
cannot be altered. The case is fully covered . 
by the ruling of the Full Bench in Chunnt 
Lal v: Nizam’s Guaranteed State Railway 
Company, Limited (1). , f 

In that case as in this, the Railway Com- 
pany relied on paragraph No. 51 of the 
Peninsula Railway goods tariffs, which were 
exactly in the same terms as clanse 6 of 
the consignment to which I have already 
{It was held that the terms of this 
rule did not entitle the Railway Company 
to alter the contract and charge at destination 
different rates from the contract rate. In that 
case the contract made atthe receiving station 
was at waggon rates and theclaim made 
at the station of destination was at maund 
rates. It wes held that the acting of the 
Great India Peninsula Railway Company in 
exacting maund rates instead of waggon rates 
was not covered by the wdrds remeasurement, 


reweighment, recalculation. 
(1) 29 A, 228; 2 M. L. T. 42; A. W. N. (1907) 21; 4 
A.L. J. 80 (P. B.). : 
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In view of this ruling the excess charge 
made by the defendant Company was not 
recoverable and the plaintiff was entitled to 
refund from the Railway Company of the 
excess charge made. I allow the application, 
set aside the decree of the Court below and 
deeree the plaintiff’s claim with costs in both 

“ Courts, 
Application allowed. 


PATNA HIGH COURT. 
Seconp Cryin, APPRALS Nos. 961 anp 1105 or 
1913. 
' April 10, 1916. s 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

RAM NARAIN RAM AND oTHEeRs—, 
DEFENDANTS —APPELLANTS IN BOTH 
versus 
PATI RAM TEWARY—PLAINTIEF — 
Responvent IN S. A. No. 961 or 1913. 
LACHMI TEWARI AND OTHERS— 
PLAINTIPFS — RESPONDENTS 1N S, A. No, 1105 

or 1918. 

Civil Procedure Code (Act F of 1908), Sch. IT, paras. 
10, 16—Arbitration—Award ‘recorded’ by Court— 
Appeal—Agreement to abide by decision of majority— 
Refusal of minority to sign award—Award, validity of. 

No appeal lies against the order of a Court 
recording an award, 

Ghulam Khanv. Muhammad Hassan, 29 ©. 167; 
29 I. A. 61; 6 C. W. N. 226; 12 M, L. J. 77; 4 Bom. L. 
R. 161; 25 P. R. 1902, followed. | 

Where the parties toa suit refer the matter in 
dispute to arbitration, agreeing to abide by the 
decision of the majority, it is enough if the award 
is signed by the majority. The refusal of the 
minority to sign will not affect its validity if they 
were present throughout the proceedings and took 
part in the deliberations. 

Kazee Syud Naser Ali v, Musammat Timoo Dassia, 6 
W. R. 95, relied on. 


Second appeals from a decision of ‘the 


Subordinate- Judge of Arrah, dated the 22nd 
February 1913, confirming that of the Mun- 
sif at Arrah, dated the 14th March 1912. 
Mr. 
ae 
> Chandra Sekhar Prasad Singh, for the 
eee. 


JUDGMENT 


Ror, J.—-These are appeals from the order 
of the Subordinate Judge refusing to set aside 
an order of the Munsif recording an award 
made by arbitrators, In accordance with 
the terms of a decision in the case of Ghulam 
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Khan v.. Muhammad Hassan (1) no appeal 
lies against the recording of the award. The 
proceedings of the learned Subordinate Judge 
in hearing the appeal were without juris- 
diction. Inasmuch as the papers are on 
the table before us, we call for the record 
under section 115 and proceed to consider 
whether the action of the Mansif in re- 
cording this award was made with or 
without jurisdiction. There are two points 
urged before us on which particularly the 
Munsif had no authority to record the 
award. The/firstis tkatit was not properly 
referred to arbitration and the second is 
that the arbitrators named by the Munsif 
did not join in the proceedings. The third 
ground urged is that the learned Mansif 
exercised his jurisdiction without proper 
diseretion in refusing to withdraw the case 
at an early stage from the arbitrators as 
soon as he discovered that two of them were 
connections of the plaintiff. 

With regard to the first ground it -is 
impvssible for us to entertain the objection ; 
it was not placed before the Munsif at all. 
We have no materials upon which we can 
say thatthere was no proper reference to 
arbitration. 

With regard to the second ground, the 
Munsif has found as a fact that the evi- 
dence of- two arbitrators given before him 
is true evidence and that the third arbitrator 
was present throughont the proceedings and 
only refused to sign the award, when he dis- 
covered that it would be against the plaint- 
iffs. The learned Munsif has also set down 
as an undisputed fact, in his opening of 
the judgment, that the parties agreed in 
the first instance to abide by the decision of 
the majority. It is clear, therefore, that 
there has béen a decision of the majority 
come to after full discussion by the whole 
body of the arbitrators, and that the appli- 
cant for revision before us is bound by 
that decision, even though it is not signed 
by the minority. This is in accord ' with 
the case reported as Kazee Syud Naser Ali 
v. Musammat Tinoo Dassia (2). The 
appeals are dismissed with costs. We note 
that there is no necessity to interfere under 
section 115. 

Suarropuin, J.— I agree. 

Appeals dismissed, 

(1) 29 ©. 167; 29 T. A. 51; 6 C. W. N. 226; 12 M. L. 


J. Ti; 4 Bom L. R. 161; 25 P. R. 1502. 
(2) 6 W. R. 95, 
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CALCUTTA HIGH COURT. 
AppraL FROM APPELLATE Decree No. 3288 
oF 1912. 

6 April 12, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 
JOGENDRA NARAIN ROY CHOW. 
DHURY AND OTAERS— PLAINTIFFS 
— APPELLANTS 
VErSUS 


MANMATHA NATH CHATTERJEE AND 


OTHERS— DEFENDANTS RESPONDENTS 

Tendor and purchaser—Registration of sale-deed, 
whether passes property—Failure of consideration, effect 
of, on vendee’s right to possession—Iniention of parties 
— Burden of proof -Document in vendee’s possession— 
Preswinption—Suit for possession—False statement by 
vendee—Conditional decree—Equities, 

The mere registration of a sale-ceed does not 
necessarily indicate the transfer of property to the 
vendee, especially if it be mot accompanied by 
delivery. (p. 107, col. 2.] 

The non-payment of consideration in whole 
or in part, will not affech the vendors right 
to possession, unless the intention of the parties 
was that ownership shouid not pass till the full 
consideration was paid. The burden of proving such 
intention is on the vendor, [p. 107, col. 2.] 

If the deed is executed and registered and the 
vendee also gets the document, the non-payment of 
consideration: does not affect the passing of the 
property. [p. 107, col 2.] 

Mauladan v, Rughunandan, Pershad Singh 27 O. 7 
and Gostho Behary Ghosh y. Rohim Gowalini, 4 Ind. 
Cas. 541; 18 C. W. N. 692, referred to. 

Where a vendee, ina snit for possession, makes a 
false statement that he has paid the full considera- 
tion while part of it is unpaid, the Court may make 
a conditional decree for possession to take effect 
only on his depositing in Court whatever is due 
under the purchase, interest thereon and costs and on 
such other appropriate terms asit thinks fit. [p. 
108, cols. 1 & 2.] 

Nil Madhab Parhi v. Haran Prosad Parhi, 20 Ind, 
Cas. 325; 17 C. W. N. 1161; 19 C. L. J. 146, followed. 

Appeal against the decree of the Officiat- 
ing District Judge, Khulna, dated the 
31st July 19:2, confirming that of the 
Subordinate Judge, Khulna, dated the 19th 


December 1908. < 

FACTS.—tThe facts of the case appear 
from the judgment. 

Sir S. P. Sinha (with him Dr. Sarat 
Chandra Basak and Babu Narendra Chandra 
Bose), for the Appellants.—The Court of 
Appeal below is wrong in saying that the 
deed of sale leads to the inference .that 
title should not pass until the consider- 
ation is paid. On the contrary, the con- 
struction of the deed and the evidenze on 
the record gotoshow that the consider- 
ation for the kobala was both the with- 
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drawal from the suit and a payment of 
Rs. 1,500. As the snit was withdrawn, part 
of the consideration has already passed. 
The facts, therefore, constitute a valid 
transfer of the land in dispute and the 
verdor ~is only entitled to the unpaid 
purchase-money. Relies on Baij Nath Singh 
v. Palin (1), Veloyutha Chetty v. Qorinda- 
samt Naicken (2), Sagaji v. Namdev (3), 
Nil Madhab Parhi v. Haran Prosad Parhi (4). 

Babu Dwarkanath Chakravarti, (with him 
Babus Ram Chander Mozumdar and Bepin 
Chandra Bose), for the Respondents.—The case 
of the appellants has throughout been that the 
withdrawal of the suit formed the sole con- 
sideration, and they ought not to be allowed to 
succeed on a contention, which never formed 
a part of their case. 

The Court of Appeal below has found 
that the intention cf the parties was that 
title should not pass until the consideration 
was paid in full, and this finding cannot be 
interfered with in second appeal. The 
finding is arrived aton evidence, documentary 
and oral, inasmuch as conduct of the parties 
was considered in arriving at the finding. 


JUDGMENT .—In this case the plaintiffs, 
who are sons of Bhubaneswar Roy 
Chowdhury, sued to recover possession of 
certain immoveable properties on the 
strength of a conveyance, dated 18th April 
1897, executed by Purna Chander Chatterji 
in favour of Behari Lal Mitter —the beramidar 
of the plaintiffs’ father. Plaintiffs’ case 
was that the Roy Chowdhury defendants, 
in collusion with their agent Perna Chander 
Chatterji, who was father of defendants 
Nos. 1 and 2, created two fictitious nimosat 
howlas and thus interfered with Bhubanes- 
war Roy Chowdhbury’s right in the lands in 
question, Bhubaneswar Roy Chowdhury 
brought a suit, No. 597 of 1896, in the 
Subordinate Judge’s Court against Purna 
Chand&r Chatterji and the Roy Chowdhury 
defendants to recover possession in howla 
right and to have the fictitious nimosat 
howlas cancelled, That suit was settled 
thretgh the intervention of Rakhal Das 
Bidyabhusan, the guru thakur of both the 


parties. The conveyance in fayour of 

(1) 30 A. 125; A. W. N.(1908) 38; 5A. L. J. 96. 

(2) 8 Ind. Cas. 364; 34 M. 548; (1910) M. W. N. 687; 
9 M. L. T. 108. 

(3) 28 B. 525; 1 Bom. L. R. 5. 

(4) 20 Ind. Cas, 3255 19 C. L. J, 146; 17 C. W. N. 
1161. 
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Behari Lal Mitter as benamzdar for Bhubanes- 
war Roy Chowdhury was execated by 
Purna Chander Chatterji. By that convey. 
ance an 8-anna share in the two nimosat 
howlas, which were for the purposes of that 
settlement taken as genuine, was conveyed 
to Behari Lal Mitter. The consideration 
named in the deed was the withdrawal of Suit 
No. 597 of 1896 and the payment in cash of 
Rs. 1,500. That conveyance was duly exe- 
ented and registered and the suit was with- 
drawn. It appears that for some days after 
the execution and registration thedeed remain- 
ed with Rakhal Das Bidyabhusan and then 
came into the hands of the plaintiffs’ father. 
The contention ofthe defendants is and has 
always been that the Rs. 1,500 was not in 
fact paid. In Suit No. 482 of 1900 which 
came up to this Court on second appeal (No. 
1088 of 1901), Behari J.al Mitter was the 
plaintiff and Bhubaneswar Roy Chowdhury 
a pro forma defendant. In that suit, which 
was a suit for rent, the contention of Bhuba- 
neswar Roy Chowdhury was that the 
Rs. 1,500 was actually paid. That conten- 
tion was found to be false. In the present 
case, the allegations of the plaintiffs in para- 
graph 3 of the plaint are that the consider- 
ation for the kobala was only the withdrawal 
of Suit No. 597 of 1896, that there was no 
stipulation for the payment of any money 
consideration and that no such consideration 
in fact passed. It is alleged that the sum of 
Rs. 1,500 was really the value of the said 
suit and was mentioned under the wrong 
impression that it was necessary to state some 
money consideration ina deed of sale. De- 
fendants in their written statement deny the 
‘payment of the Rs. 1,500; and with regard 
to the deposit of the deed with Rakhal Das, 
state that it wasagreed at the date of the 
kobala that the kobala would be kept with 
Rakhal Das and that after the payment of 
the Rs. 1,500 Rakhal Das was to deliver the 
kobala to Bhubaneswar Roy Chowdhury. In 
paragraph 19 they further state that, 
on the ground that the kobala would 
remain in deposit until the receipt of the 
consideration, the name of the gure thakur 
was mentioned as the costodian in the. ticket 
for the taking back of the kobala, that he took 
back the kubala from the registry office and 
that the plaintiffs’ father Bhubaneswar Roy 
Chowdury subsequently; by improper means, 
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hand over the 
The questions of fact with 


induced the guru thakur to 
document to him. 


“regard to the payment of the Rs. 1,500 have 


been found against the plaintiffs; and the 
learned District Judge, on appeal, has declin- 
ed to give the plaintiffs the relief that they 
claimed, on the ground that it would be in- 
equitable to do so. Plaintiffs in this second 
appeal ask us to pass ancrder similar to that 
which was passed inthe case of Nil Madhab 
Parhiv. Haran Prosad Parhi (4) offering to pay 
the Rs. 1,500 and all ensts of this litigation. 
The only question before us is whether they 
should be allowed to do that. 

No question of limitation arises in the suit, 
as the conveyance wasin 1897 and this snit 
was instituted on 25th August 1907. It is 
unnecessary, therefore, to consider the allega- 
tion of the plaintiffs that they had been in 
possession and were dispossessed in 1899. 


It has been argued before us for the defend- 
ants that it was really the intention of the 
parties that the ownership in the property 
should not pass until the Rs. 1,500 was paid. 
That is the sole point which has been made 
to meet the demand of the plaintiffs for 
possession under the deed of sale. It is now 
well settled that the mere registration of a 
document, especially if it be not accompanied 
by delivery, does not necessarily indicate the 
transfer of the property to the vendee. It 
may be the intention of the parties that the 
ownership should not pass until the consider- 
ation is paid. If, however, that is the 
contention of the vendor, the burden of proy- 
ing it would lieuponhim. Ordinarily speak- 
ing, if a document be executed and registered 
in favourofany person and that person also gets 
the document, the mere fact of non-payment 
of the consideration would not affect the pass- 
ing of the property. We may refer to the cases 
of Mauladan v. Rughunandan Pershad Singh (5) 
and Gostho Behary Ghosh v. Rohini Gowalinz 
(6). In the present case the learned District 
Judge makes the following remark: “I also 
think that from the circumstances of the case 
it was the intention of the defendants that 
title should not pass until the money was 
paid, and this would be a legitimate inference 
from the deed of sale itself.” It is conceded 
that there was no evidence given at the trial 


of any such intention; nor is there anything 
(5) 27 0. 7. 
(6) 4 Ind, Cas. 541; 18 O. W. N. 692, 
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in the deed itself to indicate such an inten- 
tion on the part of the vendor or the vendee. 
On the contrary, the deelsays: “The right 


and interest of me and my representatives in . 


the S-anna share sold is extinguished from 
this date and the same has devolved on you. 
Neither I nor any of my heirs and representa- 
tives shall ever be competent to claim either 
in our own names or in benamz of others any 
of the subordinate tenures of the said share,” 
Nor, indeed, was this the case of the defend- 
ants as made in their written statement. We 
have set out above what they said with 
regard to the deposit of the document; and 
it is clear from the allegations in paragraphs 
18 and 19 of the written statement that 
their case was that the document had been 
deposited with Rakhal Das Bidyabhusan in 
order to secure the payment of the Rs. 1,500 
and for no other purpose. No issue was 
raised on this point nor any evidence led in 
respect of it. The remark, therefore, of the 
learned District Judge to which we have 
referred cannot be supported. It appears 
moreover to be somewhat inconsistent with 
the subsequent remark which he makes: “it 
would seem that the ownership of the land 
in dispute was transferred to the plaintiffs 
and they are consequently entitled to pray 
for delivery of possession subject’ to any 
equities which may exist in favour of the 
defendants.” 

There is afurther point in this case whieh 
is in favour of the view that the property 
passed to the plaintiffs at the date of the 
deed of sale, and that is that the Rs. 1,500 
was only part,of the consideration and that 
the withdrawal of the suit, which was valued 
as about the same sum, represents about 
half of the consideration for the dccument. 
This being so, there appears to be no ‘reason 
why the plaintiffs should not be allowed the 
relief which they ask for upon appropriate 
terms. The learned Counsel for the plaintiffs 
has not songht to minimize the impropriety 
of their conduct and that of their father in 
making false and contradictory statements 
about the Rs. 1,500. In the former suit they 
pleaded falsely that it had been paid. In the 
present suit, instead of bringing the amount 
into Court and asking for relief upon that 
basis, they maintained again falsely that 
the Rs. 1,500 formed no part of the consider- 
ation for the deed of. sale. It is obvious, 
therefore, that the plaintiffs cannot be allowed 
_ 8 decree for possession except on the most 
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stringent terms which will save the defend- 
„ants from all loss. 

We think that an order similar to the 
one passed in the case of Nil Madhab Parhi v. 
Haran Prosad Parhi (4) will be the proper 
order to pass in this case. We accordingly 
pass a conditional deeree in favour of the 
plaintiffs on the following terms: On the 
plaintiffs depositing in this Court Rs. 1,500 
together with the costs of the contesting de- 
fendants.in all the Courts (to be specified in 
the decree) within one month from the date 
on which the decree of this Court is actually 
signed, a decree will be drawn up in favour 
of the plaintiffs for recovery of possession 
of the lands in suit. No order for mesne 
profits can, of course, be made in their favour. 
Their Counse! expressly stated that the plaint- 
iffs would make claim in that respect. If 
the Rs. 1,500 and the costs be not so paid, 
the decree willbe that the appeal do stand 
dismissed with costs. 

Appeal allowed; 
Conditional decree passed. 





ALLAHABAD HIGH COURT, 

Seconp CIvIL Appear No. 1386 or 1914. 

a April 12, 1916. 
Present: — Sir P.C. Banerji, Kr., and Mr. 
Justice Piggott. j 
RAM CHARAN LAL—Praintiry— 
: APPELLANT i 
versus 
RAHIM BARĶKHSH—DEFENDANT— 
RESPONDENT. 

Hindu Law-—Suecession —Mitakshara— Maternal un- 
cles son, if preferential heir to mother’s sister’s son. 

A maternal uncle’s son is a preferential heir as 
compared with the mother’s sister's son. [p i11,col,1.] 

Appandat Vathtyar v. Ragubali Mudatiar, 5 Ind. 
Cas. 780: 7 M. L T. 208; 20 M. L. J. 275; 38 M. 
439; (1910) M. W. N. 44, not followed. 

Gridhari Lall Roy v. Bengal Government, 12 M. 1. 
A, 448; 10 W. R.P. C. 31; 1 B.L. R P.C., 44; 2 Suth. 
P. C.J 159; 2 Sar. P. 0, J. 382; 20 F. R. 408; Mohan- 
das v. Krishnabai, 5 B. 597; Tirumalachariar v. Andal 
Ammal, 30 M. 406; 17 M. L. J. 285; 2 M. L. T. 387, 
referred to. ; : 

Second appeal from the decision of the 
District Judge of Bareilly, dated the 30th 
July 1914. 

Mr. Sital Prasad Ghose, for the Appellant. 

Mr. Gokul Prasad (with him Mr. Har- 
nandan Prasad), for the Respondent. 

JUDGMENT.—The question raised in this 
appeal is whether under the Benares School 
of the Mitakshara Law, by which the patties 
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to this case are governed, the mother’s 
brother’s son succeeds as a bandhu, in 
preference to the mother’s sisters son. 

The question arises ont of the following 


facts:—One Hori Lal, who is said to have” 


originally owned the property in dispute, 
died many years ago leaving him surviv- 
ing his mother, Musammat Jhamma, who 
succeeded him and remained in possession till 
her death 7 or & years ago. Musammat 
Jhamma had two brothers, Kishan Lal and 
Jhanjhan Rai, and two sisters, Musammaés 
Lachhminia and Behia. Narain Das, a son 
of Behia, is admittedly alive but is nota 
party to this suit. Three of the sons of 
Kishun Lal sold three-fourths of what they 
alleged to be their interest in the property 
to the plaintif- appellant. On the strength 
of the sale-deed executed in his favour the 
plaintiff brought the present suit for par- 
tition of a 9/20ths share, for possession of 
that share and for other reliefs. The respon- 
dent to this appeal and the connected 
appeal, No. 13887 contended that the vendors 
of the plaintiff did not succeed to the 
estate of Hori Lal in preference to Narayan 
Das, the son of Hori Lal’s mother’s sister, 
and that the plaintiff has consequently 
acquired no title under his purchase and has 
no right to sue, They thus set up the jus 
tertii of Narayan Das. They put forward 
other pleas also with which we are not 
concerned in this appeal. The Court of first 
instance held that the mother’s brother’s son 
had precedence over the mother’s sister’s 
son and overruling the other pleas raised 
by the defendants decreed the claim. The de- 
cision was reversed by the lower Appellate 
Court, on the sole ground that in its opinion 
the mother’s sister’s son was a preferential 
heir. It has followed the recent ruling of 
the Madras High Court in Appandai Vathiyar 
v. Ragubali Mudaliar (1). 


The question is by no means free from 
difficulty and , except the ruling to which we 
have referred there is, as far as we are 
aware, no case in which the point was 
directly raised and decided. And we have 
not been referred to any text, authoritative 
in the Benares School, in which the order of 
succession among bandhus of each class has 


(1) 5 Ind. Cas. 280; 38 M. 439; 


OM. L. T. 208; 20 
M. L. J. 275; (1910) M. W. N> 44. ; 
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been clearly laid down. According to the 
Mitakshara, bandhus, who succeed on failure 
of gentiles or gotrajas, are of three classes: 
(1) related to the person himself, (2) to his 
father and (3) to his mother. The author 
then refers to the following text which is 
attributed to Satatapa or Bandhayana:— 
“The sons of his own father’s sister, the 
sons of his own mother’s sister, and the sons of 
his own maternal uncle, must be considered 
as his own cognate kindred” (atma bandhus). 
The same relations of his father and mother 
are mentioned as his father’s bandhus (pitri 
bandhus) and his mother’s bandhus (matri 
bandhus) respectively (Mitakshara, Chapter II, 
section 6, para. 1). Inthe following Se 
it is atated that “by reason of mere affinity, 
the cognate kindred of the deceased himself 
are his successors in the first instance: on 
failure of them, his father’s cognate kindred: 
or, if there be uone, his mother’s cognate 
kindred. This must be understood to be the 
order of succession here intended.” The order 


_of priority among cognates (bandhus) of each 


of the three classes mentioned is thus clearly 
laid down but not among persons constituting 
cognates (bandhus) of each class. Had the 
enumeration of each class of bandhus been 
exhaustive, it might with much force be 
contended that the sonofthe mother’s sister 
having been mentioned before the maternal 
uncle’s son would take priority over the 
latter. But it has been held by their 
Lordships of the Privy Councilin Gridhari 
Lali Roy v. Bengal Government (2) that the 
enumeration of landhus in the Mitakshara 
is not exbaustive but only illustrative of the 
proposition that there are only three classes 
of bundhus, among whom one’s own bandhus 
must be exhausted before those of other 
classes can come in. The enumeration not 
being exhaustive, it cannot be said that 
the three persons named as one’s own 
bandhus (atma bandhus) take in the order 
in which they are named. In addition 
to the nine persons mentioned in the 
Mitakshara many others have been held 
to be bandhus and their place in the order of 
succession has to be determined otherwise 
than by reference to the list in the Mitakshara 
itself. The order of succession is not set 


forth in any of the Commentaries on the 

(2) 12 M. T. A. 448,10 W. R. P. C. 3l; 1 B. Ta BR 
P. C. 44; 2 Suth. P. C. J. 159; 2 Sar, P.O. J. 382; 2u 
E. R. 408, 
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Mitakshara. The learned Judges of the 
Madras High Court who decided the case 
mentioned in an earlier part of this judgment 
relied on the Smriti Chandrika and the 
Saraswati Vilas, which are of high authority 
in the Madras Presidency but notin these 
Provinces, and the Vyavahara Mayukha, 
which is a bigh authority in the Western 
Presidency; but a reference to these authorities 
shows that in them also no order of succession 
was prescribed as between persons who come 
within each of the three categories of Landhus. 
All that they declare is that as between each 
class of bandhus one’s atma bandhus take 
precedence over pitri bandhus and the latter 
over matri bandhus. In Chapter - XT, section 5, 
paragraph 13, of theSmriti Chandrika whatthe 
learned author, Devananda Bhat, says, quoting 
Brihaspati, is that when there are many 
cognate kindred (bandhawak), “whoever is 
nearest of kin takes the wealth of bim who 
dies without male issue.” He then gives the 
same description of the bandhuvahus as is 
contained in the Mitakshara but does not lay 
down any order of precedence among bandhus 
of each class inter se. Itis in the summary 
given at the eud of the section that the 
translator, T. Kristnasawmy Iyer, gives 
among thenine bandhus mentioned in the 
Mitakshara list the mother’s sister’s son a 
higher place than the maternal uncle’s 
son. It may be pointed ont that this 
translation was first published in 1866 before 
their Lordships of tke Privy Council 
decided the case of Gridhari Lall Roy v. 
Bengal Government (2) in 1868. The learned 
translator apparently considered the list to be 
exhaustive. 

As for the Saraswati Vilas, the learned 
Judges themselves point out, as strange, 
that thongh in this treatise “there is a 
discussion and a decision in placita 597 and 
598 as to the precedence of atma bandhus 
over pitri bandhus and of the latter over 
matri bandhus, there is none as to the order 
amongst the bandhus of each class.” As 
regards the Vyavahara Mayukha the learned 
Judges ofthe Bombay High Court held in 
Mohandas v. Krishnabat (8) that by the text 
in the Vyavahara Mayukha that “the order‘ of 
succession is even the order of tLe text” the 
author intended no more than is stated in the 
Mitakshara (Chapter IJ, section 6, placitum 2), 


(3) 5 B, 597. 
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viz. that “by reason of near aftnity, the cognate 
kindred of the deceased himself are his 
successors in the first instance; on failure of 
them, his father’s cognate kindred: or if there 
be none, his mother’s cognate kindred.” Tt 
is thus manifest that none of the three authori- 
ties relied upon by the learned Judges of the 
Madras High Court supports their view that 
the order of succession among bandhus of each 
class should be that mentioned in the text of 
Satatapa quoted in the Mitakshara. Inthe 
ease of Gridhari Lall Roy v. Bengal Govern- 
ment(2) the Judicial Committee of the Privy 
Council expressed the opinion that the Mitak- 
shara only laid down the order of precedence 
among the three classes of bandhus, and the 
enumeration of each class of bandhus being 
only illustrative the maternal uncle, who was 
not mentioned by the Mitakshara, succeeded 
as a bandhu. In the Bombay case referred 
to above, the maternal uncle was held to take 
precedence over the mother’s sister’s son. 
The learned Vakil for the respondent referred 
to a passage in the Madanparijat which has 
been translated in Sarbadhikari’s Tagore Law 
Lectures and in Setlur’s Hindu Law. The 
two translations differ from one another, but 
in any view the author of the Madanparijat 
seems only to lay down, as the Mitakshara 
does, the order of priority among bandhus of 
each of the three classes of atma bandhus, 
pitri bandhus and matri bandhus, 


There being thus an absence of authority 
among Sanskrit text writers andcommentators 
as to the order in which bandhus of each 
class should take precedence among them- 
selves, we have to follow the text of Mann “to 


the nearest sapixda the inheritance next 
belongs” and determine the order of pre- 
cedence with reference to that text. The 


Mitakshara itself assigns the reason for pre- 
ference to be nearness of affinity (Chapter IT, 
section 6 placitum 2. We have, therefore, to 
see whether the maternal unele’s son is a 


nearer sapinda than the mother’s sister’s 
son. Mr. Mayne places the former 
before the latter on the ground 


of nearness of propinqnity inthe chart on 
page 810 of the 8th Edition of his well-known 
work. He points out, as indeed the whole 
scheme of the Mitakshara shows, that the 
Mitakshara gives preference to the male 
over the female line (page 811) and following 
this preference he‘assigns the 9th place to 
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the maternal uncle, the 10th to his son, 
and the 11th to the mother’s sisters son. 
Professor Sarbadhikari, in his Tagore Law 
Lectures -on the Hindu Law of Inheritance, 
gives preference to the maternal uncle and 
his son over the mdther’s sister’s son (see 
page 712) and sc does Bhattacharya in his 
Commentaries on Hindu Law (page 460). The 
Madras High Court in Terumalachariay v. 
Andal Ammal (4) expressed the opinion that 
“the general preference exhibited by the 
Mitakshara for the male over the female line 
... may legitimately be extended so as to 
prefer, all other zonsiderations being equal, 
that claimant between whom and the stem 
there intervenes only one female link to that 
claimant who is separated from the stem by 
two such. links,” In this view the mother’s 
_ brother’s son, who is separated by only 
one female link, is to be preferred to the 
mother’s sister’s son, who is separated by 
two- such links. The weight of authority, 
therefore, seems to be in favour of the 
proposition that the maternal uncle’s son 
is a preferential heir ascompared with the 
mother’s sisters son and we are unable to 
agree with the decision of  Appandaz 
Vathiyar v. Raghubals Mudaliar (1), Accord- 
ing to Mr, Golap Chandra Shastri (Hindu Law, 
page 295) these bandhusare of equal degree 
but we see no reason to agree with him. 
Even according to him the plaintiff’s vendors 
would not be totally excluded. 


We were asked to consider the question 
of religious efficacy and the recent ruling 
of the Privy Council in Buddha Singh v. 
Laltu Singh (5) was referred to. As we hold 
that the maternal uncle’s son is of nearer 
consanguinity than the maternal aunt’s son, 
the question of funeral oblations need not be 
considered. We may observe that the plea 
of superior efficacy of oblations was fully 
answered by the Madras High Court in the 
case of Appandai Vathiyar v. Ragubali Mada- 
liar (1). 

As the mother’s brother’s son is, for the 
reasons stated above, a preferential heir 
as compared with the mother’s Sister’s son, 


(4) 30 M.406; 17 M. L. J. 285; 2 M. L. T. 357. 

(5) 80 Ind Cas. 529; 37 A. 604 (P.C.); 29 M. L. 
J. 484; 2 L. W. 897; 13 A. L. J. 1007; 18 M. L. T, 409; 
17 Bom, L. R. 1022; 20 C. W. N. 1; 22 0. L. J. 481; 
(1915) M. W. N. 772; 42 I, A’ 208, 


4 . 


the Court below was wrong in dismissing the 
claim and its decree must be set aside and 
the case remanded for trial of other ques- 
tions which were not determined by that 
Court. We, accordingly, allow the appeal, 
reverse the decree of the Court below and re- 
mand thecase to that Court under Order XLI, 
rule 23, of the Code of Civil Procedure with 
directions to re-admit it under its original 
number and try the other questions which 
arise in the appeal. Costs here and hitherto 
will be costs in the cause. 


Appeal allowed; Case remanded, 
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CALCUTTA HIGH COURT. 
APPEAL FRON ORIGINAL Decree No. 1566 
or 1915. 

April 6, 1916. 

Present:—-Mr. Justice Chitty and 
Mr. Justice Walmsley, 
RADHICA MOHAN ROY— PLAINTI RA —- 
APPELLANT 
versus 


MANMOTHA NATH MITTER AND OTHERS 


DEFENDANTS— RESPONDENTS. 

Bengal Cess Act (IX of 1880), s. 4i—Levy of cess, 
procedure for—Analogy to procedure for realization of 
rent—Contract hetween parties, effect of—Waiver of 
claim to interest on rent for aterm, whether affects 
liability for interest on cess—‘In the same manner and 
under the same penalties, etc., meaning of. 

Section 47 of the Bengal Coss Act lays down that 
the procedure for levy of cess shall follow that 
gs ae for realization of arrears of rent. [p. 112, 
col. 2. 

The provisions of the section are not restricted or 


. controlled by any special contract existing betweon 


landlord and tenant as to payment of interest on 
arrears of-rent. Hence, the waiver of a claim by 
the landlord to demand interest on arrears of rent 
for aterm in virtue ofa contract with the tenant 
will not absolve liability for interest on the cess 
for that particular period at the rate mentioned in 
section 47. [p. 113, col. 1] 


The expression ‘in the same manner and under the 
same penalties as if the same were arrears of rent 
due to him’ in section 47 of the Act has reference 
only to the procedure to be adopted and the con- 
sequences to follow in the recovery of rent, that is to 
say, the remedy would be by suit and the penalties 
would possibly be the sale of thé holding or damages 
at 25 per cent. under section 68 of the Bengal Tenancy 
Act. [p.112, col. 2; p. 113, col. 1.] 

Appeal againstthe decree of the Additional 


District Judge of 24-Parganas, dated the 
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Ist of April 1915, affirming that of’ the 
Sub-Judge of Alipore, dated the 24th of 
January 1914. 

FACTS.—The facts of the case appear 
from the judgment. 

Mr. B. Chakravarti (withhim Babu Jogendra 
Narain Mozwmdar), for the Appellant.—In- 
terest on cess must be given. whether this 
tenure was let out before the Cess Actor not, 
though the document is dated 1879, 
i.e., before the passing of the Cess Act 
and the Bengal Tenancy Act. The provision 
that no interest will be charged on rent 
does not apply in the matter of cess. 
Section 42 (3) of the Bengal Cess Act 
does not excuse the tenant from paying 
interest on cesses, what it means in this 
case is that the cess would be paid in 
the same thrée instalments as the rent 
under the kabuliyat of 1879. The cess here 
must carry interest. 

Mr. S. R. Das (with him Babu 
Tarakeswor Pal Ohoudhury, for Babu Su- 
rendra Madhab Mullick, and Babu Jatindra 


Nath Sen), for the Respondent,— 
The provisions of section +47 of the 
Bengal Cess Aet must be subject to 


the special contract between the parties 
made in the kabuliyat. In this case the ap- 
plication of section 47 is restricted by reason 
of the contract between the parties. Section 3, 
sub-section 6, of the Bengal Tenancy Act 
connotes that rent includes cess. The 
Bengal Tenancy Act treats cess as rent, 
2. e., arrears will be payable as under section 
67in the absence of any agreement, Moreover, 
in this case interest cannot run even after 
due date, as the Court was closed. 


JUDGMENT.—This is an appeal by the 
plaintiff and relates to a sum of Rs, 2-3-6 in- 
terest on the cess payable for the Assin kist, 
1320. Defendantsare tenure-holders under the 
plaintiff and their rent is payable in three 
kists under their kabuldyat,which is dated 1£79 
before the, passing of the Bengal Tenancy 
Act or the Cess Act. In that kabuliyat they 
undertook to pay any cesses which might 
be imposed by Government. The cess 
for the Assin list admittedly amounts 
to Rs, 424.7.6. It became due on Ist Kartic 
1320 (18th October 1913). On that day 
the Courts were closed. There had been 
correspondence between the parties and 
there had also been previvus trouble iu 


the matter of the “acceptance of the rent- 
Defendants accordingly informed the plaint- 
iff that they would pay the amount into 
Court on the day the Court re-opened, 
which was lst November 1913 (15th Kartice 
1320). On that day the defendants made 
the deposit now in question, and later on the 
same day the plaintiff filed his suit for 
rent and cesses. The question is whether 
the deposit should bave been made with 
interest at 123 per cent. per annum for 
the few days which transpired between the 
cess becoming due and the deposit being 
made. 

The kabulcyat provided in the case of rent 
that no interest should be chargeable on 
arrears of rent until the end of the Bengali 
year, the close of the month of Cheyt. 
It was argued for the defendants and has 
been found by the learned District Judge, 
that the same would apply to the cess and 
that no interest would be payable until 
the end of Cheyt, that is to say, the 
defendants might be in arrears with their 
payment of cesses without penalty until 
the end of the Bengali year. We do not 
think that this is the right reading of 
the provisions of the .Bengal Cess Act. 
Section 42 (3) provides: “Every holder 
of a rent-paying tenure and every cultivat- 
ing ratyat shall pay the amount of road 
cess and public works cess due by him in 
instalments in the proportion of the instal- 
ments of rent payable in respect of the 
tenure or holding of such  tenure-holder 
or rawati.” That means that in this case, 
the cess would be paid in the same three 
instalments as the rent under the 
kabuliyat. Section 47 says: “Every holder 
cf an estate or tenure to whom any sum 
may be payable under the provisions of this 
Act may recover the same with interestat the 
rate of twelve and a half per cent. per 
annum in the same manner and under the 
same penalties as if the same were arrears of 
rent due to him.” For the defendants it 
is argued that this means that cesses 
are not to carry interest until the end of 
the year and thatthe provisions of section 
47 must be subject to the special contract 
between the parties made in the kabuliyat. 
That is not how we read the section. 
We think that “in the-same manner and 
under the same penalties as if the same 
were arrears of rent dae to him” has 
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reference only to the procedure to be 
adopted and the consequences to follow in 
the recovery’ of rent; that is to say, the 
remedy would be by suit, the penalties 
would be possibly the sale of the holding 
. or damages at 25 per cent. under section 
68 of the Bengal Tenancy Act. The 
provisions of section 47 of the Cess Act 
cannot be restrictedin this way by reason 
of the contract between the parties in the 
matter ofrent. We are of opinion that in 
this case the cesses became due at the 
dates of the three fists in which the 
rent was payable under the kabulzyat and 
that interest ‘upon such cesses would be 
recoverable under section 47 from the dates 
~ on which they fell due. j 

‘Atthe same time in this particular 
case it was found that there had been 
for several years past trouble between the 
parties in ihe maiter of granting receipts 
for- tbe rent; and the Courts have held 
that the defendants were justified in making 
the deposit in Court. If this were so, 
tbey admittedly made the deposit on 
the first day possible after the cess had 
become due. They should not, ‘therefore, 
in equity, be . saddled with the further 
paymeut of interest because the Court was 
closed and so they: were unable to make 
the deposit earlier. 

We accordingly disagree with.the opinion 
expressed by the learned District Judge with 
regard to the liability to pay “interest 
under section 47 but, in the circumstances 
of this case, we consider that, the deposit 
having been made as if was on the first 
possible day, no interest was payable. We 
accordingly dismiss the appeal but without 
costs. oan 

alppeal dismissed. 


ALLAHABAD HIGH COURT. 

Civit Reviston Petition No. 23 or 1916. 

April 18, 1916. 
Present:— Justice Sir P. O. Banerji, Kr. 

CHHOTEY LAL— PLAINTIFF — APPLICANT 

versus 

Firu LAKHMI CHAND AND anoTtHer— 

DEFENDANTS —RESPONDENTS. 

Civil Procedure Code (Act, V of 1908), s. 24 (4)—Court 
of Small Causes —Transfer of suit to Munsif— Procedure 
~-Ex parte decree, setting aside of—Deposit of, or 
security for, decretal amount, necessity of-—Provincial 
Small Cause Courts Act (EX af 1887), ss. 17, 28-- 


Revision, 
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The ‘Court of Small Causes’ from whose file a suit 
may be transforred under section 24, Civil Procedure 
Code, includes Courts vestod with the powers of a 
Small Cause Court, When a suit is transferred 
from that Court to another Court, the Court 
trying itis to be deemed to ben Court of Small 
Causes and its procedure is to be governed by the 
provisions of the Provincial Small Cause Couris 
Act. [p. 114, col. 2.7 

Therefore, when such a suit is transferred toi 
Munsif and he passes an ew parte decree in the suit, an 
application to have the ex parte decree set uside must 
be accompanied by a deposit of the amount of the 
decree or a security in respect of that amount. [p. 
114, col. 2.1 

Mangal Sen v. Rup Chand, 13 A. 324; A. W.N. 
(1891) 96, followed. 

Sarju Prasad v. Mahadeo Pande, 29 Ind. Cas. 
996; 37 A. 450; 18 A. L. J. 689; Jagannath v. Chet 
Ram, 28 A. 324; A. W. N. (1906) 98; 3 A. L. J. 318; 
Sankarama Atyar v. Padma Nabha Aiyar, 17 Iud, Cas. 
425; 23 M. L. J. 373; (1912) M. W. N. 1086; 38 M. 25, 
referred to. 


Revision against the decree of the Munsif of 
Muttra, dated the 22nd of December 1915, 

Mr. Gulzari Lal, for the Applicant. 

Mr. Agarwalla, for the Respondents. 

JUDGMENT.—This is an application 
for revision under section 25 of the Provin- 
cial Small Cause Courts Act. The suit out 
of which it arises was instituted in the Couvt 
of the Subordinate Judge of Muttra, who was 
vested with the powers of a Judge of Court 
of Small Causes. By an order of the District 
Judge the case was transferred to the Court 
of the Munsif of Muttra. The learned Munsif 
passed an ex parte decree onthe 29th of 
September 1915, the deféndant not having 
entered appearance. The defendant there- 
upon applied to have the ew parte decrea 
sei aside, on the allegation ihat he had been 
prevented by illnessfrom attending the Court 
on the date fixed for hearing. He did not 
deposit with his application the amound ‘of 
the decree, nor did he furnish security in 
respect of that amount as required by section 
37 of the Provincial Small Cause Courts Act. 
The plaintiff objected to the hearing of the 
application, on the ground that no deposit had 
been made or security furnished. The learn- 
ed Munsif overruled the objection, relying 
on the recent decision of this Court in 
Sarju Prasad v. Mahadeo Pande (1). 

That case clearly had no bearing on the 
question before me. That was not a case in 
which a suit had been transferred from a 
Court vested with the powers of a Small 
Cause Court to the Court of a Munsif. The 


(1) 29 Ind. Cas, 996; 18 A. L. J. 689; 37 A. 450, 
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real question in this case is whether section 
17 of the Small Cause Courts Act applies to 
the present case. For the determination of this 
question it is to be seen whether the learned 
Munsif who made the decree ea parte was to 
be deemed to bea Judge of a Court of Small 
Causes, and his procedure was to be governed 
by the procedure laid down in the Provincial 
Small Cause Courts Act. Section 24 of the 
Code of Civil Procedure provides in sub- 
section 4 that the Court trying any suit 
transferred or withdrawn under the section 
from a Court of Small Causes shall for the 
purposes of such suit be deemed to be a Court 
of Small Causes. If the Court from which the 
suit was transferred to the learned Munsif 
was a Court of Small Causes within the 
meaning of the section, the Court of the 
Munsif was for the purposes of the suit to be 
deemed to be a Court of Small Causes and 
its procedure was to be governed by the 
procedure laid down in the Provincial Small 
Cause Courts Act. Ifthat procedure applied 
to the case before me it was incumbent on the 
defendant, whs applied to have the ew parte 
decree set aside, to deposit with his applica- 
tion the amount of the decree or to furnish 
security in respect of that amount. It was 
held by this Court in Jagan Nath v. Chet Ram 
(2) that the provisions of section 17 of 
the Provincial Small Cause Courts Act are 
mandatory and that unless the amount of 
the decree were deposited or security furnish- 
ed, the application could not be entertained. 
Therefore, if section 17 applied to the case 
the Court below was wrong in entertaining 
the application, inasmuch as the defendant 
had not with his application deposited the 
amount of the decree or furnished security. It 
has been contended that the Court of Small 
Causes referred to in section 24 of the Code 
of Civil Procedure is a Court of Small Causes 
established under Act IX of 1887 and that the 
provisions of that section are not applicable 
“to a Court which was vested with the powers 
of a Court of Small Causes. This contention 
is, in my opinion, untenable. Section 33 of 
the Small Cause Courts Act provides that a 
Court invested with the jurisdiction of a 
Court of Small Causes shall, with respect to 
the exercise of that jurisdiction, be deemed 
to be a different Court from the same Court 
with respect to the exercise of its jurisdiction 
(2) 28 A. 470; A. W. N. (1908) 93; 3 A. L. J. 318, 
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in suits of a nature not cognizable by a Court 
of Small Causes. This clearly shows that a 
Court vested with the powers of a Ccurt of 
Small Causes is to be deemed for all practical 
purposes to be a Court of Small Causes aud 
section 24 of the Code of Civil Procedure 
empowers the District Court to transfer a 
case pending in such Court to any 
other Court. When such a transfer 
has been- made, the Court trying the suit 
is to be deemed tobe a Court of Small 
Causes and all the provisions of the Small 
Cause Courts Act should regulate the pro- 
cedure of that Court in respect of the suit so 
trausferred. In Mangal Sea v. Rup Chand 
(3) this Court held that a suit trans- 
ferred from the Court of a Subordinate 
Judge vested with Small Cause Court powers 
was to be-deemed to be a Small Cause Court 
suit when tried by a Munsif to whose Court 
it was transferred, and no appeal Jay from the 
decision of the Munsif. The opinion express- 
ed in that case as to the applicability or 
otherwise of section 35 of the Small Cause 
Courts Act to such a suit was no doubt dis- 
sented from in the case of Sarju Prasad v. 
Mahadeo Pande (1), but in so far as the 
Court held that a suit transferred from the 
Court of a Subordinate Judge vested with the 
powers of a Small Cause Court Judge to an- 
otber Court was to be deemed to be a suit 
brought in aCourt of Small Causes, the ruling 
was not disapproved of. A similar view was 
held by the Madras High Court in the recent 
case of Sankarama Atyer v. Padmanabha 
Asyer (4). Iam of opinion that a Court vested 
with the powers of a Court of Small Causes 
is contemplated by section 24 of the Code of 
Civil Procedure and that when a suitis trans- 
ferred from that Court to another Court, 
the Court trying itis tobe deemed to be a’ 
Court of Small Causes and its procedure is to 
be governed by the provisions of the Provin- 
cial Small Cause Courts Act. Therefore, 
when such a suit is transferred to a Munsif 
and he passes an ex parte decree in the 
suit, an application to have the ew parte de- 
cree set aside must be accompanied by a 
deposit of the amount of the decree ora 
security in respect of that amount. No 
deposit having been made or security furnish- 


ed at the time of the presentation of the 
(3) 13 A. 324; A. W. N. (1891) 96. 
(4) 17 iud. Cas, 42588 M. 25; 23 M. L. J. 373; 
(1912) M. W, N. 1086, 
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application by the defendant in this case, 
that application ought to have been dismissed 
and the Court below was wrong in enter- 
taining it. I accordingly allow this applica- 
tion for revision, set aside the order of the 
Court below and dismiss the application 


presented in that Court by the defendants on - 


the lith of October 1915. Having regard 
to the circumstances I make no order as to 
costs, 


- Application allowed, 


CALCUTTA HIGH COURT. 
Appear From ORIGINAL Decree No. 29 
or 1914, 
February 28, 1916. 
Present: —Justice Sir Herbert Holmwood, Kr., 
. and Mr, Justice Imam. 
NANDA LAL ROY anb OTHERS—PLALNTIFFS 
-~—APPELLANTS 
versus 


Kazi Syed ABDUL AZIZ AND ANOTHER— 


— DEFENDANTS — RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 8, 78— 
‘Gross negligence’, what is—Notice, constr uctive— 
Registration, if notice in Bengal—Unsuccessful search at 
registration office—Preswnmption—Neglect to secwre 
title-deed by mortgagee from mortgagor, effect of. 

Bection 78 of the Transfer of Property Act makes 
fraud’ ‘misrepresentation’ and ‘gross 
quite disjunctive. One cannot be “defined in terms 
of the other or others. They are three different 
kinds of conduct and are in no way co-extensive. It 
is not necessary that there should: be fraud or 
something indicating fraud to bring a case within 
section 78 of the Transfer of Pr operty Act. [p. 121, 
col. 2; p. 122, col. 1.] 

Monindra Chandra Nandy v. Troyluckho Nath Burat, 
2 ©. W. N. 750, explained. 

Oliver v. Hinton, (1899) 2 Oh. 264, 68 L. J. Ch. 583; 
48 W. R. 3; 81 L. T. 212; 15 T. L. R. ‘450, referred to. 

A mere omission on the part of a mortg gee to 
take and keep the title-deedsis not of itself ‘gross 
negligence’ which. will secure a postponement, of 
his mortgage to that of another subsequent mort- 
gagee who secures them. The existence of gross 
negligence must be determined according to the 
circumstances of eaclrcuse. [p. 122, col. 1.) 

Hunt v. Elmes, 2 De G. F. & J. 578; 80 L. J. Ch. 
255; 7 Jur. (x. s.) 200; 3 L, T. 796; 9 W. R. 362; 45 

R. 745; 129 R. R. 204; Walker v. Linom, (1907) 2 
Ch, D. 104; 76 L. J. Ch. 500; 97 L. T. 92; Oliver v. 
Hinton, (1899) 2 Ch. 264; 68 L. J. Ch. 583; 48 W. R. 
3; 81 L. T. 212; 15 T. L. R. 450; Colyer v. Finch, 5 H. 
L. Cas, 905 at p. 924; 26 L. J. Ch. 65; 3 Jur. (xN. s.) 
25; 10 E. R. 1159; 101 R. R. 442; Madras Building Com- 
pany v. Rowlandson, 13 M. 883; Shan Maun Mull v. 
Madras Building Company, 2 M. L. J. 95; 15 M. 268; 
Rangasami Naikan v. Annamalai Mudali, 81 M. 7; 3 M. 
L. T. 87; 17 M. L. J. 499; Manji Karimbhai v. Hoorbai, 8 
Ind. Oas, 762; 86 B. 342; 12 Bom. ©. R. 1044, referred to. 

Registration by itself does` not amount to notice 
n Borgel. [p. 120, col, 1.] à 
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The making of a search ut the registration office 
for a document does not amount to, nor raise an 
irrebuttable presumption of notice in every case under 
‘section 3 of the Transfer of Property Act. lt is open 
to a party making the search to show why he should 
not be saddled with notice. [p. 120, cols. 1 & 2.] - 

Akhoy Kumari Debi v. Kanai Lal Kundu. 16 Ind, 
Cas. 618; 17 C. W. N. 224, explained. 

Neglect to recover the title-deeds by a vendor 
from a vendec who has secured the greater part 
of the purchase-money to the veudor by giving him 
a mortgage ou the property itself, when the vendor 
has full notice thas the veudee is impecunious und 
a bad paymaster, and whereby the vendee is enabled 
to obtain a second mortgage on the property by 
deposit of the title-deeds is gross and culpable 
negligence, and is rendered more so by a deliberate 
suppression of the existence of the mortgage in tho 
sale-deed and a suggestion that the purchase- -money 
was required in cash and paid accordingly. [p. 128, 
col. 2.) 

Appeal against the decree of the Subordi- 
nate Judge, lst Court of 24-Parganas, dated 
the 17th of September 1913. 

Sir Rash Behary Ghose, Babu Dwarka Nath 
Chakravarty, Dr. Sarat Chandra Basak and 
Babu Heramba Chandra Guha, for the Appel- 
lants 

Mr. Pugh, Counsel, Moulvi d. K. Fazlul Haq 


and Babu Haradhan Chatterjee, for the 
Respondents, 
JUDGMENT. — This appeal arises out of 


a suit brought by the plaintiff to recover 
Rs. 15,000 odd on a mortgage from defend- 
ant No. l by postponing an alleged mort- 
gage executed by defendant No. 1 in favour 
of defendant No, 2, on the ground that the 
defendant No. 2, the original owner of the 
property, had, by surrendering the title-deeds 
into the hands of defendant No. 1 and, 
suppressing the mortgage to himself and 
making it appear that the sale to defendant 
No. l was for a cash consideration of 
Rs. 32,000, afforded defendant No, 1 
opportunity to raise money on the property 
by second mortgage as unencumbered. 

The defence was that the defendant No, 
l had not really borrowed Rs. 13,000 from 
the plaintiff and the plaintiff was fully 
aware of the circumstances under which . 
defendant No. 1 purchased and mortgaged 
the property in suit. Search having been 
made in the Registration Office the plaintiff 
was saddled with notice of defendant No. 
2's mortiga and the possession of defend- 
ant No. 2 was also, nobice to the plaintiff. 
The defendant No.l did not appear, but 
the Court below passed an ew parte decree 
‘against him and dismissed the plaintiffs 
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suit as against. defendant No. 2, on the 
ground that the plaintiff was not deceived 
- by any of the recitals in the deed 
of sale, that he had constructive notice of 
the mortgage to defendant No. 2, and that 
there was no gross negligence on the part of 
defendant No. 2. ; 

Against this decision the ptaintiff has 
appealed and the points raised for our con- 
sideration are 

1. Whether the defendant’s mortgage is 
-a real or fictitious one P 

2. Whether the defendant is hot estoppad 
against the plaintiff by reason of certain 
recitals in the conveyance under which 
defendant No. 2 sold the property to defend- 
aut No, 1. 

3. Whether defendant No. 2 has not 
forfeited his priority by “reason of his 
having parted with the title-deeds and 
having been otherwise guilty of gross negli- 
gence so as to enable the defendant No. 1 
to raise money on mortgage from the 
plaintiff on the footing that the property 
was unencumbered. It appears that the 
defendant No. 2, one Abdul Aziz, an old 
man of 70, purchased the property which 
consists of 12 cottahs, S chittaks, 10 square 
feet of land with an old masonry dwelling 
house upon it, known as 81, Karrya Road, 
Ballygunge, in the suburbs of Calcutta, but 
included within the’ 
but not in the original jurisdiction of the 
High Court, for Rs. 22,000, in the year 1909. 

The property not leting at its proper 
value the defendant No. 2 and his son, who 
is a mohurrir in the office of the Superintend- 
ent of Political Pensions and was formerly 
Assistant Record Keeper in the Alipore 
Magistrates Office, determined to sell it 
and, according to the .sale-deed, to- invest 
the cash proceeds in other property. The 
defendant No. 1 made an offer of Rs, 32,000 
which was evidently accepted by the defend- 
ant No. 2 onthe footing that the whole 
. was going to be paid in cash, though the 
evidence on defendant No. 2’s side is so 
conflicting as to what actually happened 
that it is difficult to assert anything in 
connection with it except that the defend- 
ant No. 2, his son and the Pleaders and 
vther witnesses cauuot all be speaking the 
truth. 

The evidence of the Pleader Jiban Hari 
Mukerjee, who seems to have impressed the 
learned Subordinate Judge very much by 
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his ingenuous ignorance of Jaw- and his 
far too frank admissions of careless: neglect 
of his client’s interests, is of extreme 
importance in elucidating the very extra- 
ordinary transaction whereby the property 
passed under a registered kabala with full 
consideration to the defendant No. l and yet 
is said to have remained in the possession of 
defendant No. 2 under a mortgage, which 
purported to be a simple mortgage, for the 
major portion of the consideration to be 
paid in instalments. . 

This mortgageis sought to be varied by 
evidence ofan oral agreement changing it 
into a mortgage with possession. The 
arrangement alleged by defendant No. 2’s 
son is that the defendant No.1 agreed to 
pay Rs. 2,500 in cash but being unable 
to do so he paid Rs. 506 only in cash, and 
gave a hand-note for Rs. 2,000. This 
‘hand-note is not forthcoming and the evi- 
dence regarding it is conflicting, some saying 
it was in favour of the defendant No. 2’s 
gon, others saying it was in favour of the 
father. 

For the balange Rs. 29,500 the defendant 
No. 1 executed a mortgage” on the house to 
be paid in instalments withont interest. 
Both the sale-deed and the mortgage were 
registered on the same day, viz., 26th July 
1911, and they purport both to have been 
executed on the 25th July, but it is a 
curious and wholly unexplained fact that the 
sale-deed was executed in the Pleader Jiban 
Hari’s office while the mortgage-deed was 
executed in the office which the defendant 
No. 2’s son calls his office but is really a 
part of the Magistrate’s office at Alipur, 
where the assembling of the parties for 
such a transaction must have been wholly 
unauthorised, and’ carried out in secret with- 
out the knowledge of Golam Mohiuddin’s 
superiors. 

Tbe Pleader Jiban Hari now wants to 
make out that he drafted the passage about 
the consideration for the sale with fall 
knowledge of the intended mortgage and 
that he did not mention the mortgage 
because the mortgagee wus to remain in 
possession. , 

The passage in the sale-deed is niarked (L) 
and purports to be the statement of Abdul 
Aziz. 1t runs as follows :— 

“I, being in need of money for purchasing 
other property, notified to sell the said pro- 
„porty, and you having agreed to pu hase 
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the same for a consideration of Rs. 32,000 
(thizty-two thousand rupees), I sell the 
said property for the said consideration 
to-day and by executing this deed in your 
favour, I do hereby agree and promise that 
all rights, ownership and interest and title 
which I had inthe property sold, do hereby 
devolve upon you from to-day.” 
This he says was drafted on the vendor’s 
son’s instructions. As regards the other 
-curious recital contrary to the facts 
marked (B) in the mortgage-deed, he says 
that it does not represent the arrangement 
come to between the parties immediately 
before the execution of the conveyance 
and the mortgage-deed. In the mortgage- 
bond the defendant No. 1 mortgagor says: 
“The property is retained in my -possession 
and I shall pay the Collectorate rent and the 
Municipal taxes, ete., from my own pocket. 
T deliver to you the documents mentioned 
in the schedule (ga) below as your title- 
deeds.” Yet the Pleader says the arrange- 
ment immediately before the execution of 
the mortgage and the conyeyance was totally 
different and that the deedsas they stand 
were drafted “2 or 3or4or5 days before 
the execution of the deeds”. Nevertheless 
he did not think it necessary to make any 
alteration in the drafts which, whatever 
their legal effect may be, are certainly 
calculated to deceive a subsequent mortgagee 
or purchaser, and were fraud pleaded ina 
case like this, the recitals would certainly 
be evidence for what they were worth of 
possible fraud and would, therefore, perhaps 
come within the purview of the judgment 
of Jenkins, J. in Monindra Chandra Nandy v. 
Troyluckho Nath Burat (1), which we shall 
refer to more at length later on when we 
come to consider the question of “gross 
negligence”. Now turning to the evidence 
of the old man Abdul Aziz it appears that 
he executed the sale-deed in Jiban Hari 
Pleader’s office, which is near his dwelling- 
house in Kidderpur. He was not present 
when the mortgage-deed was executed and 
he says the hand-note for Rs. 2,000 was in 
favour of his son. All he got himself was 
Rs. 500 incash and the registration receipt 
for the sale-deed to protect his mortgage. 
This, he would have us believe, he handed 


(1) 20. W, N. 750, 
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over to defendant No. 1 because he wanted 
to make a copy of the sale-deed. 

The loan was for 5 or 7 days, yet the 
defendant No.1 was allowed tu retain it 
for two months and eventually use it to 
raise money from the plaintiff, though a 
copy could easily have been obtained from 
the Registration Office at very small ex- 
pense. 

But still more curious is the making over 
of a Jarge number of documents, niost of 
them in no sense documents of title, to the 
defendant No. 1 by the vendor’s son in- 
‘dependently of his father on the same 
flimsy excuse. One may well ask what 
could he want with promissory on-demand 


notes and plans of proposed privies and 


other works never executed, when he was 
not to have a day’s possession of the 
premises. The learned Counsel for the 
respondent suggests that the defendant No, 2 
and his son are endeavouring to place their 
case too high when they say defendant 
No. 1 never had possession and that what 
probably happened was that they resumed 
possession when defendant No. 1 ran away 
in September 1911 leaving the mortgage 
instalments unpaid. 

But if that is so, not only is the evidence 
of the defendant No. 2 and his son but 
that of the candid Pleaders on whom the 
Subordinate Judge relies rooted and ground- 
ed in falsehood. 


“ The absence of defendant No.2 at the 
execution of the mortgage, its secret prepara- 
tion as an after-thought in a Government 
office, where such a transaction had no 
business to be carried out, the hand-note of 
Rs. 2,000 to the son, though the documents 
recite that it was in favour of the father, 
convince us that the father, having accepted 
Rs. 3,509 as earnest money and agreed to 
the remainder being paid in instalments on 
simple mortgage-bond without interest, 
was put off with a present payment of 
Rs. 500 and left the rest of the negotiation 
to the son. The whole transaction is full 
of suspicion and supported and excused by 
evidence much of which is deliberately 
false. 


Not only is the mortgage with possession 
Incapable of proof in face of the regis- 
tered document, but the evidence which is 
given in respect of it by the foar most 
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important witnesses in the case, the defend- 
ant No. 2, his son and his two Pleaders, 
is, as we have seen, false and has almost 
to be admitted to be false by learned 
Counsel in order to get over the legal 
difficulty of the passing of the property by 
sale on full consideration. 

He at first endeavoured to defend the 
retention of possession on the ground that 
the non-payment of Rs. 2,500 in cash 
justified it. 


But the acceptance of a hand-note and 
a mortgage as full consideration negatives 
this and there was no attempt to support 
the Pleader witness’s absurd contention 
that possession could be retained until the 
instalments of the mortgage were paid. 


This is one point on which we find the 
defendant No. 2’s case is damaged by false 
evidence, and another portion of the evidence 
which we cannot believe is the story of 
the receipt and documents being made over 
bona fide to the defendant No. 1 for taking 
copies. Jt is perfectly clear that the title- 
deeds were handed over to him on execution 
of deed of sale and that in the subsequent 
mortgage-deed exezuted in another place he 
undertook to return them. 


By the most extraordinary carelessness 
the old man Abdul Aziz and his incompetent 
Pleader, Jiban Hari Mukerjee, left the 
receipt for the deed of sale in defendant 
No. 1’s hands with all its false and mislead- 
ing recitals and the question before us is, 
whether the plaintiff cannot plead an 
equity to postpone the mortgage to defendant 
No. 2 which appears to contain perfectly 
true recitals, though the defendant No. 2 
and his witnesses have taken so much 
trouble to prove that they are false. 


Now we haveto ask ourselves what is the 
meaning of all this apparently foolish 
misrepresentation and false statement. 
Ordinarily speaking such conduct would be 
evidence of fraud, but it is difficult to see 
what object was sought to be attained by 
this chicanery and the plaintiff is of 
course unable to assign any fraud because 
he knows nothing of the secret dealings of 
the parties. But if there was no frand, 
it is difficult to avoid the inference that 
there was gross and culpable negligence in 
fact, and the sorry figure cut by the Pleader 
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for the documents in 
lends colour to that in- 


who is responsible 
the witness-box 
ference. 

On the facts proved by the evidence for 
the plaintiff we have no hesitation in 
holding with the learned Subordinate Judge 
that the plaintiff was induced to advance 
Rs. 13,000 to defendant No. 1, on the strength 
of the clear title inhis hand and that the 
evidence, which is amply sufficient, is not 
recalled nor even impugned in cross- 
examination. The learned Counsel for 
respondent urges that both plaintiff and 
defendant No. 2 have been defranded by 
defendant No. land that defendant No. 2 
stands to suffer a very heavy loss compared 
with plaintiff, who took a speculative 
mortgage with the usual risks. The defend- 
ant No. 2’s mortgage on the other hand 
was consideration fora valuable property 
belonging to the defendant No. 2 and he 
should not be the loser by postponement. 
This is on the merits. But onthe law he 
strenuously argues that there is no defect 
in form in the conveyance and that althongh 
the recitals in it might be a very good 
answer toa claim for an unpaid vendor’s 
lien it is no answer toa valid registered 
mortgage. It is argued upon the authority of 
Mohindra Chandra Nandy v. Troylockho Nath 
Burat (1), to which we have already referred, 
that there must be frand or something indi- 
eating fraud to bring the case within section 
78 of the Transfer of Property Act, and that 
although the rule in this Court, contrary to 
the view held by the Bombay Court, is that 
registration is not per se notice, yet where 
there has been a search there is an irrebuttable 
presumption that the searcher had notice of 
the registered encumbrance, and for this 
the case of Akhoy Kumari Debt v. Kanai 
Lal Kundu (2) isrelied on and the reasons 
given by Dart in his work on Convey- 
ancing. A mere caseof carelessness, such as it 
is argued occurred here, would not have such 
serious consequences particularly in a country 
where transfers of property are registered. 
Moreover the plaintiff, it is alleged, has been 
guilty of neglect of the plainest duties of a 
mortgagee in not demanding requisitions 
of title though he acted through a Calcutta 
Solicitor, in not searching the Municipal 
Registers ard not seeking for an explana- 


(2) 16 Ind. Cas. 618; 17 0. W. N 224. 
f N 


Vol. XXXIV] 
NANDA LAL v. ABDUL AZIZ. 


tion of the absence of any express words 


showing payment of the consideration-money . 


in cash., It was also argued, as we have 
seen, that possession is notice. 

To deal with the last point first. It is 
now conceded that the right to possession 
passed absolutely to the vendee defendant 
No. 1 by the sale-deed and the plaintiff 
has, in our opinion, clearly established that 
when he went to see the property with a 
view to advancing money on it, the defend- 
ant No. 1 had the key, opened the door 
and showed the premises. From enquiries 
on the spot he came to know that defend- 
ant No. 1 was in: possession. The Sub- 
ordinate Judge is in, error in saying that 
the plaintiff’s deposition shows that he merely 
paid a flying visit for a few minutes and 
asked a casual neighbour who the owner was 


and came away. The whole incident of the- 


broker and the key which is unrebutted is 
ignored by the learned Subordinate Judge. 
The defendant No. 2 has to admit through 
his learned Counsel that he must have given 
possession to defendant No.1, otherwise he 
would be guilty of defrauding the defendant 
No. 1 by taking money and ahand-note from 
him and a mortgage wholly withoutconsidera- 
tion. That being so, the gravest suspicion 
falls on the whole transaction, the recitals 
in the documents being false, the evidence 
being false and the transaction being carried 
out ina most irregular mannerat a most 
jrregular place. The Pleader, who is the 
first witness to the mortgage-deed, admits 
that he was not present at its execution but 
signed it later on the admission of the exe- 
eutant. 
wanted to defraud defendant No. 1 and get 
Rs. 2,500 for an inoperative sale is not now 
before us inasmuch as defendant No. 1 does 
not appear, but it is quite clear that at that 
time deféndant No. 1 had no fraudulent 
intention. His frand, if any, had its first 
inception when his . pecuniary difficulties 
pressed -hard upon him and the negligence 
of the defendant No. 2 and his son gave 
him the opportunity of deceiving the plaintiff. 
Upon this if has been argued for the re- 
spondent that you cannot get damages for an 
innocent misrepresentation of Common Law. 

Derry v. Peek (3) and in Appeal Cases 
(1902) in the House „of Lords, Lord 

(3) 14 App. Cas. 837; 58 L.J. Gh. 864; 611, T. 
265; 38 W, R. 33; 54 J. P. 148; 1 Meg. 292. 
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Halsbury is referred to as saying that 
it is not your duty to guard against criiminal 
offences. Ib cannot be negligence to trust a 
person who can only take advantage of you by 
means of a crime. Now the answer to the 
first part of this contention is that no one 
is seeking damages for misrepresentation or 
negligence in this case. A purely equitable 
relief is sought for here and we have no- 
thing to do with any question of damages 
or compensation at Common Law. In the 
same way -the criminal act of frand, if any, 
was committed by defendant No. 1 against 
the plaintiff and notagainst defendant No. 2. 
Defendant No. 2 was never deceived. He 
accepted full consideration for his sale and 
thought he had made avery good bargain 
The agreement, if it had any force at all, 
would tell in the plaintiff’s favour, but there 
is nothing to show that defendant No, 1 is 
amenable to the criminal law. 

He did not seek out the plaintiff or make 
any representation to him, The plaintiff 
saw the property, satisfied himself as to the 
possession, placed the verification of title in 
the hands of his Solicitor and there is nothing 
on the record te show that the defendant 
No. 1 ever brought himself within the 
clutches of the Indian Penal Code. Indeed 
the respondent had to admit that it would 
be very difficult on the facts to get a verdict 
of cheating against the defendant No. ), 
The defendant No. 2 had seeured what he 
considered a very good bargain for his rather 
unprofitable property. 


The Pleader Jiban Hari Mookerjee says 
both parties were his clients and the whole 
transaction was open and above board. 

The son of defendant No. 2 says he had 
known the defendant No. 1 two years before 
the sale. He had a new arat of jute busi- 
ness at Munshigunjin Dacca District and 
a press and tailoring business in Calcutta. 
Nothing was then known of his being 
unable to meet his liabilities. Defendant No. 2 
does not seem to have any very good case for 
sympathy on tne merits. That being so, let 
us examine the legal contentions which arise 
on the Subordinate Judge’s judgment. 


We are not called upon te hold that the 
prior mortgage of defendant No. 2 was not 
a bona fide and valid document, through the 
circumstances under which it was created 
and the conduet of the defendant No, 2’s 
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son in respect of it are suspicious. The frst 
important question of law is as to notice. 
Section 3 of the Transfer of Property Act 
says: A person is said to have notice of a fact 
when he actually knows that fact or when 
but for wilful abstention from an enquiry 
or search which he ought to have made, or 
gross negligence, he would have known it.” 
Now it is perfectly certain that plaintiff did 
not actually know that the property was 
mortgaged to within a few rupees of its 


nominal and greatly enhanced value. If he had, _ 


he would have been mad to have advanced 
Rs. 18,000 on it, and being a money-lender, 
it is not likely that he was blind to his own in- 
terest, The only way in which this substantial 
finding of ignorance in fact could be met 
would be by arguing, as it was argued, that 
defendant No.1 was colluding with the 
plaintiff to rob defendant No.2. There is 
no evidence of this and the Subordinate 
Judge has rightly held that there is strong 
evidence to the contrary, though he is wrong 
in saying that there are “a host of independ- 
ent witnesses” on the point. Jf in fact, 
-therefore, he did not know, how is he to be 
saddled with constructive notice? In two 
ways, it is argued: (1), because he had a search 
made in the Registration Office and (2) 
on the authority of Akhoy Kumari Debi 
v. Kanai Lal Kundu (2) that resulted in a 
presumption of notice of the contents of the 
book and it could not be rebutted by the 


- mere statement that though a search was 


made it was unsuccessful. 


We may accede to this narrow proposition, 
although it is based upon fresh decision by 
which, as the learned Judges point out, we are 
nat bound. But it was sought by learned 
Counsel to erect this very simple presumption 
by way of caution against fraud into an 
ivrebuttable presumption that the person 
who had a search made had notice in every 
case and if we held otherwise, we were 
strongly pressed to refer the decision cited 
to the Full Bench. In support of this 
contention we are referred to Dart on 
Vendors and Purchaser, page 901, where he 
says: “The duty ofthe solicitor being to 
inform the client of the defect in the title, 
the presumption that he has done so is sui 
juris et de jure, the ,danger of perjury being 
too great to admit of the presumption being 
rebutted by evidence.” The passage in Dart 
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has, of conuise, no reference to this question 
of registration and search. That is, as the 
Judges in Akhoy Kumari Debi v. Kanai 
Tal Kundu (2) point out, a simple pre- | 
sumption of fact depending on the cireum- 
stances of the particular case. 


. We cannot put it better than in the words 
of the learned Judges themselves as to what 
was then before them. They say: “all that 
is said here is that a search was made but 
without success. There is no attempt made 
to explain this want of success, no suggestion 
of any special or qualifying circumstance 
which would justify the treatment of the 
case as exceptional.” ` 


Here very much the reverse is the case. 
All the title-deeds were before the attorney 
and he approved the title. He was then 
- instructed to search for encumbrances and 
he employed the managing clerk of the 
defendant No. 1’s attorney to make the 
search. To excuse his conduct he ‘states 
that this Haripado Chatterji is joint clerk 
of himself and Romesh Babu, the attorney 
of the common adversary defendant No, 1. 
He admits that the plaintiffs ordinarily search 
through their own man, -Upendra Talukdar. 
He being away the attorney was asked to 
make the search and he admits that the 
responsibility for the search is theoretically 
his. When he employs the principal clerk 
of the attorney of defendant No. 1 who was 
strongly interested to see that the encumbrance 
was not discovered, we can easily see how 
easily this Haripado, who identified defendant 
No. 1 at the Registration Office on the 21st 
September 1911 and then described himself 
as managing clerk of Romesh Chandra Bose 
solicitor and nothing else, could be induced by 
defendant No. 1 to suppress the encumbrances. 
_No man of the plaintiff was allowed to go with 
him though plaintiff has numerous men look- 
ing after his legal business. 


The evidence in regard to this search is so 
suspicious that we are inclined to agree with 
the Subordinate Judge.that it is extremely 
doubtful whether there was any search at 
all. At any rate no presumption can be 
raised against the plaintiff on a search 
made by the managing clerk of the enemy’s 
attorney. : 

Secondly, it «is said section 3 does 
not apply on account of gross negligence. 

. g | A 
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Now this is alleged to be the non-inspec- 
tion of the Municipal papers, not obtaining 
requisitions of title, and not +requiring an 
explanation of the absence of express 
words as to the passing of consideration. 

The Municipal papers have been printed 


by the respondent in a separate book and. 


they show nothing except that Abdul 
Aziz was registered in 1909, and that he 
paid the taxes for the quarter before the 
sale and for the quarter after, the house 
being admittedly unoccupied by a tenant. 


The sale was in the middle of the quarter - 


and so was the disappearance of defendant 
‘No. 1, So that nothing would appear from 
the Corporation papers and the plaintiff was 
entitled to assume from the recent transfer 
from Abdul Aziz to defendant No. 1 in 
July that the name of Abdul Aziz would 
still appear during the quarter July to 
September, and the registers could show 
him nothing. 

Requisitions of title are a matter for 
the solicitor. He was instructed to get 
them but informed the plaintiff on the 
title-deeds that the title was good. 

The sale-deed was registered at a 
mofussil office and there is no practice 
outside Calcutta, and certainly no such 
presumption as that laid down by Dart for 
England, that the solicitor has made,.requisi- 
tions of title. In this case the fact 
remains that he had not, though he appears 
to have made the plaintiff believe that he 
had .and appears to have been acting 
hand in glove with defendant No. 1’s 
attorney to the detriment of the plaintiff. 
Neither the Attorneys for the plaintiff nor 
the Pleaders ‘for the defendant No, 2 
come very well out of the witnesa-box. 
As regards the recitals in the  sale-deed, 
whatever may be the strict legal effect 
of such statements in England, we are 
unable to hold that the plaintiff was put 
upon any enquiry as to the consideration 
by reason of theabsence of a memorandum of 
consideration. It may have been the 
duty of the Attorney Sailendra 
into the matter, but his 
he clearly neglected his duty „and makes 
light of his responsibility. We are of 
opinicn that the words used were deliberately 
inserted to give the impression that the 
consideration had passed in cash, and we 
derive from Jiban Hari Pleader’s evidence 
8 i . 


evidence shows 
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to look’ 


suggestion 
defendant 


that that was the original 
made to satisfy the old man, 
No. 2. 

It does not, therefore, matter whether 
the words according to strict English rules 
of conveyancing can bear that interpretation 
in law. The question is that the parties on 
the one side intended to be believed and 
the parties on the other side were induced 
to believe by the words used. On the 
whole, therefore, we are able to find asa 
fact that plaintiff had ne notice of the 
defendant No. 2’s prior encumbrance, that 
steps were taken throughoutthe transaction 
to keep that knowledge from the plaintiff 


and that he cannot be saddled with 
constructive notice by reason of any 
search improperly made by a man from 


the enemy’s camp, or any omission to 
make enquiries which were infructuous in 
the one case, and on the face of the 
docaments superfluous in the other. 

The other main point of law on which 
the Subordinate Judge has held against the 
plaintiff is with regard to the application 
of section 78 of the Transfer of Property 
Act. 

That section says: “Where, through the 
fraud, misrepresentation or gross neglect of 
a prior mortgagee, another person has been 
induced to advance money on thesecurity 
of the mortgaged property, the prior 
mortgagee shall be postponed to the 
subsequent mortgagee.” 

Now ‘there is no allegation or proof of 
any actual fraud on the part of the prior 
mortgagee in this case, though his conduct 
is such as it is diffieulb to explain without 
assuming that he had the intention to 
deceive some one to his own or his son’s 
advantage; nor is there any misrepresenta- 
tion as defined in section 18 of the Contract 
Act, though there is a great deal of 
misrepresentation in the ordinary sense of 
the word. The question remains, is there’ 
any “gross negligence” ? 

Now whatever definition we take of the 
three ingredients in the section, frand, 
misrepresentation or gross negligence, it is 
clear that the section makes them disjunc- 
tive aud that one cannot be defined in 
terms of the other or others. They are 
three different kinds of conduct and are ju, 
no way co-extensive. The ruling, therefore, in 
Monindra Ohandra Nandy v. Troylockho Nath 
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Burat (1), which was the decision of a 
single Judge sitting on the original side 
of this Court and governed more directly by 
English practice and precedents than we are, 
cannot be taken to mean as was argued 
by learned Counsel that there is no 
postponement apart from fraud. The learned 
Judge, who after “holding the offices of 
Chief Justice of Bombay and of this 
Uourt has now been elevated to the 
Judicial Committee of the Privy Council, 
.cannot be for one moment suspected of 
ignoring the clear distinction drawn by 
section 78 of the Transfer of Property Act 
between the three different kinds of 
conduct which raise an equity against the 
prior mortgagee, | 

Jt is true that the English cases which 
he cites not as authorities bnt guides do 
. seem to import the idea of fraud, if only by 
implication, although the distinction drawn 
by section 75 is clearly made by Lord Justice 
Turner in Hunt v. Elmes (4), but all that 
is derived from those cases is that the mere 
omission on tLe part of the mortgagee tc 
take and keep tlie title-deeds is not of it- 
self gross negligence and the existence 
of gross negligence must be determined 
according to the circumstances of each case, 
and one of the circumstances to be taken into 


consideration here is the fact that in this- 


country a universal system of registration 
exists. Some remarks follow which might 
be construed to imply that the learned Judge 
was re-importing the Bombay view that 
registration is notice, into this Court which 
bas always held to the contrary, but a care- 
ful consideration of the facts of that case 
precludes us from ascribing any such inten- 
tion to the learned Judge. 

The Maharani in that case was not the 
owner of the property. She took a mortgage 
after every proper enquiry and perfected 
her title by registration, and the only fact 

"against her was that her agent followed the 
mofussil practice and returned the title-deeds 
to the mortgagor. Here the owner while 
transferring his property by sale took parti- 
cular pains to conceal what the real con- 
sideration was, and though he registered 
the mortgage, deliberately suppressed all re- 


(4) 2 De G. F. & J. 578; 30 L. J. Ch. 255; 7 Jur. 
(x. s.) 200; 3 L. T. 796; DM, R. 362% 45 E. R. %45; 
129 R. R. 204, ` 
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ference to it in any statement of consideration 
and for some unknown reason made it 
appear on the face of the title-deeds that 
there was no such mortgage. His’ handing 
over the sale-deed to defendant No.1 en- 
abling him to give an equitable mortgage to 
plaintiff in Calcutta, where the parties re- 
side, and actually inducing him to advance 
Rs. 13,000 on the strength of the title-deeds 
was, therefore, we think, gross negligence, 
and we are fortified in this opinion by the 
more recent case of Walker v, Linom (5), 
where Parker, J., as he then was, points out 
that the fraud mertioned in the older zases 
cannot have been such conduct as would 
justify a Judge or Jury in finding there had 
been actual fraud but, such conduct as 
would justify the Court of Chancery in 
concluding that there had been fraud in 
some artificial sense, just as in the case 
now before us it is difficult to account 
for the duplicity and concealment of the 
defendant and his son on any other sup- 
position than that they intended to defraud 
some one, but at the same time on what 
we can only gather from the record there 
is nothing to show what that fraud 
was or in fact whether there was any 
frand in the ordinary sense of the word at 
all. 

Then, again, as regards the ridiculous 
story that the defendant No. 1 was allow- 
ed to keep the title-deeds for two months 
to make copies which he had undertaken to 
make in five or seven days, Parker, J., says: 
“There are subsequent cases which suggest 
that at any rate in cases of postponement 
based on no enquiry having been made for 
the deeds, frand is not necessary. It is for 
example clear from the case of Oliver v. 
Hinton (6) that a purchaser obtaining the 
legal estate but making no enquiry for the title- 
deeds or making enquiry and failing to take 
reasonable means to verify the-truth of the 
excuse made for not producing them or 
handing them over, is, though perfectly 
honest, guilty of such negligence as to make 
it inccuitable for him to rely on his legal 
estate so as to deprive a prior incumbrancer of 
his priority.” 


(6) (1907) 2Ch. D. 1C4: 76 L.J. Ch. 500; 97 L. 
T. 92. 

16) (1899) 2Ch. 264; 68 L, J. Ch. 58% 48 W.R, 3; 
8] L. T. 212; 15 T. L. R, 450, 
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On that case Lindley, M. R., said that to 
deprive a purchaser for value without notice 
of a prior encumbrance of the benefit of the 
legal estate it is not essential that he should 
be guilty of fraud. , 

Here defendant No. 2 or his son, who did 
all his business for him, had full notice by 
default in the instalments that defendant 
No. 1 was nota good paymaster and might be 
unscrupulous in raising money for his needs, 
yet he persistently neglected to secure 
the return of the title-deeds, being put off 
with flimsy excuses that copies could not be 
taken owing to certain deaths in the family. 
As the learned author of Fisher on Mort- 
gages points out at page 573, section 1122 
of his work; Parker, J.,‘ reviews elabo- 
rately all the previous authorities and 
displaces the more narrow view previously 
held as to the necessity for fraud being 
‘shown. 

The only other English cases we need 
refer to is that of Colyer v. Pinch (7), 
_ where Campbell, L. J., says: “Cases. are 
very different to deal with when you are 
obliged .to use vituperative epithets (like 

‘gross’) in order to enunciate a principle. 
What constitutes ‘gross` negligence’ is al- 
ways ex¢éessively difficult either to define, 
or, by way of anticipaticn, to illustrate, but 
it appears to me at present, that none of 
the cases, as far as I am aware of them, 
would entirely justify what was done by the 
mortgagee here” and under the circumstances 
of that case he held, as we must hold 
under the circumstances of this case, that 
the leaving of the title-deeds ‘with defend- 
ant No.l was an act of gross negligence. 
Of Indian cases we have had cited before 
us and considered the cases of Madras 
_ Building Company v. Rowlandson (8), the 
same case in appéal Shan Munn Mull v. Madras 
Building Company (9), Rangasami Naikan v. 
Annamalai Mudali (10), Manji Karimbhai v. 
Hoorbat (11) (tbe last on the question of 
notice). All these cases deal with the points 
on the particular facts and circumstances of 
those cases, but what we derive from them is 


(7) 5 H. L. Cas. 905 at p.924; 26 L. J. Ch. 65; 3 
Jur. (Nn. 5.) 25; 10 E. R. 1159; 101 R. R. 442. 

(8) 13 M. 383. 
_ {$} 15 M. 268; 2M. L. J. 95. 

(10) 31 N. 7; 3 M. L. T. 87; I7 M. b. J. 499. _ 
_ (11) 8 Ind. Cas. 752; 35° B. 342; 12 Bom. L, R. 
1044. 
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that, in a case like the present, neglect 
to recover the title-deeds by a vendor from 
a veedee who has secured the greater part 
of the purchase-money to the vendor by 
giving him a mortgage on the property it- 
self, when the vendor has full notice that 
the vendee is impecunions and a bad pay- 
master, and whereby the vendee is enabled 
to obtain a second mortgage on the pro- 
perty by deposit ‘of the title-deeds, is 
gross and culpable negligence, and is render- 
ed more so by a deliberate suppression 
of the existence of the mortgage in the 
sale-deed and a suggestion that the pur- 
chase-money was required in cash and paid 
acsordingly. 

Farther that registration not being in 
itself notice, a search made by the clerk 
of the solicitor to the vendee who has an 
interest to conceal the encumbrance from 
the second mortgagee ‘cannot saddle the 
latter with notice of the encumbrance. 
These two findings dispose of the appeal, 
which must accordingly be decreed so far 
as the lower Court refused to give relief 
to the plaintiffs against defendant No. 2 
and it will be declared that the mortgage- 
bond of the 25th July 1911 to the defend- 
ant No. 2. be postponed to that of the 
21st September 1911 in favour of the plaint- 
iffs, that this day six months be fixed 
as the time for the defendants Nos. 1 and 
2 jointly or severally to pay to the plaint- 
iff the sum due on his mortgage with in- 
terest and costs and if the amount is not 
paid on that date, the mortgaged property 
will be sold. 


Appeal decreed in part. 


ALLAHABAD HIGH COURT. 
Seconp Cryin Appeat No. 1748 or 1914, 
April 20, 1916. 
Present:—Justice Sir P. C. Banerji, Kv. 
BALDEO PERSHAD — Priaintire— 
APPELLANT 
versus 
NARAIN HALW AI —Derexpant— 


RESPONDENT. 
Civil Procedure Code (Act T of 1908), s. 11—Res 
judicata -Previous suit for rent and of nature cog- 
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nizable by Small Cause Court—Title incidentally 
determined—Suwit for title, if barred. 

An incidental determination of an issue of title in 
a suit for rent of the nature cognizable in a Court of 
Small Causes does not finally estop the parties to 
such suit from raising the same issue in a suit 
bronght to try the title. [p. 124, col 2; p. 125, col 1.] 

Jntyut Khan v. Rahmat Bibi, 2 A. 97, followed. 

Dusarkanath Roy v. Ram Chand Aich, 26 C. 423; 3 C. 
W. N. 866; Sahadeb Dholi v. Ram Rudra Haldar, 100. 
W, N. 820, referred to. 

Dr. Sen, for the Appellant. 

Mr, A. P. Dube, for the Respondent. 


JUDGMENT. —The only question in this 
appeal is whether the plaintiffs claim in 
respect of the southern section of the house 
in dispnte is barred by the rule of res judicata, 
The plaintiff’s allegation is that a house con- 
sisting of two sections belonged toone Paharu; 
that the northern section had been purchased 
by him and the southern section had been 
built by him;, tbat the bouse passed from 
Paharu to Musammat Kachani and was occu- 
pied by the defendant as tenant upon agree- 
ment to pay rent at the rate of Rs. 17 per 
annum. Musammat Kachani is said to bave 
made a gift of the house in the plaintiff's 
favour. The plaintiff issued notice to the 
defendant to vacate the house and he now 
seeks to eject him from it. It appeara that 
Musammat Kachani made a usufructuary 
mortgage of the property in favour of one 
Debi Prasad. Debi Prasad brought a suit 
for arrears of rent against the present defend- 
ant. Musammat Kachani was added asa 
plaintiff to that suit. The defence was that 
the house did not belong to Musammat 
Kachani; that thedefendant was notthe tenant 
but was the owner of the house. The suit 
was decreed by the Court of first instance, 
which was the Court of the Munsif. An 
appeal was preferred to the District Judge. 
The learned Judge affirmed the decree, but 
in the course of his judgment he held that 
the southern section of the house was not 
included in the purchase by Paharu and did 
not therefore belong to Musammat Kachani 
and that agreement to pay rent was in 
respect to the northern house only. As the 
rent was in arrears the claim for rent was 
decreed. In the present suit it is contended 
that this decision of the learned District 
Judge which was passed on the Ist of August 
1912, operates as res judicata in the present 
suit and precludes the plaintiff from setting 
up his title in respect of the sonthern house. 
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The Court of first instance decreed the 
northern portion of house, but on the 
ground of res judicata dismissed the 
claim in regard to the southern portion 
without trying it on the merits. This 
decision was affirmed by the lower Appel- 
late Court. The learned Judge refers to 
the decisions of Kali Krishna Tagore v. 
Secretary of State for India (1) 
and Magniram v. Mehdi Hossein. Khan (2) 
in support of his view that the matter is 
res judicota. Both the rulings have, in my 
opinion, no bearing on the present case. In 
both these cases the previous suit was a suit 
relating to title, so that any decision upon 
the question of title which directly arose in 
the previous suit would undoubtedly be 
res judicata in a subsequent suit upon the 
same question. In the present case the for- 
mer suit was, as I have said above, a suit for 
arrears of house rent. It was a suit of the 
nature cognizable in a Court of Small Causes 
and would have been instituted in a Small 
Cause Court bad one existed in the District of 
Mirzapur, where the prop2rty insuit is situate. 
The question which was substantially and 
directly in issue in the previous suit was 
the question, whether the defendant was 
the tenant of Musammat Kachani and was 
liable to pay rent. Any question of title 
which had to be considered in the former 
suit arose only incidentally and not directly. 
The decision upon the question of title cannot, 
therefore, have the effect of res judicata. 
No doubt the Appellate Court did go into 
the question of title and held’ that the 
southern house was not included in the pur- 
chass by Paharu, who was the predecessor-in- 
title of Musammaé Kachani. Tt held that al- 
though the defendant was a tenant, he must be 
deemed to be the tenant of the northern house 
only, and as the plaintiff had no title to the 
southern house, the plaintiff could not claim 
rent in regard to that house. 

This decision, as I have said above, 
was only incidental to the real matter in con- 
troversy, namely whether the relationship of 
landlord and tenant subsisted between the 
parties. In Inayat Khan v. HKahmat Bibi 
(3) it was held that the incidental deter- 
mination of an issue of title in a suit for rent 


(1) 16 C. 173; 15 L A. 186; 12 Ind. Jur. 418; 6 Sar. 
P. J. 237. 
(2) 310. 93; 8 ©. W. N? 30. 
(3) 2 A. 97. 
° N 
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of the natare cognizable in a Court of Small 
Canses does not finally estop the parties to 
such suit from raising the same issue, ina suit 
brought to try the title. The same view 
was held by a Fall Bench of the Calcutta 
High Court in Dwarkanath Roy v. Ram 
Chand Aich (4), The learned Counsel for the 
respondent has referred to the ruling of the 
same High Court in: Sahadeb Dholi v. Ram 
Rudra - Haldar (5), which appears to bave 
been followed in a subsequent case; but that 
case, so far as the present question is concerned, 
is apparently against the respondent. In my 
opinion the Gourts below were wrong 
in holding that the matter is res judicata and 
that the question of the plaintiff's title to the 
southern house could not be determined in 
the present suit. LIallow the appeal, dis- 
charge the decree of both the Courts below, so 
far as they relate to the southern section of 
the house in dispute, and remand the case to 
the Court of first instance under Order 
XLI, rule 23, Civil Procedure Code, with 
directions to re-admit it under its original 
“number in the register and try it on the 
merits. Costs here and hitherto will abide 
the event. 
Appeal allowed; Case remanded, 


C. 428; 3 O. W. N. 266. 
(5) 10 G. W. N. $20, | 3 


LOWER BURMA CHIEF COURT. 
SPECIAL SECOND OrviL APPBAL No. 53 or 1915. 
January 18, 1916. 

Present:—Mr. Justice Maung Kin, 
~ K. Y. K. M. CHETTY FIRM—APPELLANTS 
versus 
S. N. V. R. CHETTY FIRM— RESPONDENTS. 

Civil Procedure Code (Act F of 1903), O. XXI, r. 68 
—Right to ŝue for mere declaration—Specific "Relref 
Act (I of 1877), 5. 42— Sale songideraton— ranjen 
of title. 

The right of suit under Order XXI, rule 63, 
Civil Procedure Code, is not controlled by the pro- 
visions of, section 42 of the Specitic Relief Act and a 
claimant has a right to sue for a mere onan 
decree. [p. 126, col, 2.] 


Kristnam Sooraya v. Pathma Bee, 29 M. 151; M. 
Sappabadi Chetty v. Maung In, P. J. T. R., 481, 
referred to and followed, 9 - 

# \ iz 
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Where there is a registered-deed of sale, which is 
not tainted by any fraud or the like, it passes the 
title and interest conveyed, although the purchase- 
money has not been paid. The vendee need not 
prove the passing of consideration as against third 
persons, [p. 125, col. 2; p. 126, col. 1.] 

Krishnan Embrandri v. Marakkar, 1 M. L. 
referred. to 

Mr. Compagnac, for the Appellants. 

Mr. Munshi, for the Respondents. 

JUDGMENT.—This isan appeal from a 
portion of the judgment of the Divisional 
Court of Toungoo passing a decree against 
the appellants in respect of the land specified 
in paragraph.1 (a) of the plaint. 

The property along with other properties 
had been attached by the appellants in 
execution of their decree against one T.S. 
Pillai) The- respondents had applied for 
the removal of the attachment and failed, 
The respondents then sued to have the 
properties declared to be their absolute 
property under two deeds, Exhibits A and D. 
By Exhibit D ` T. S. Pillai purported 
to sell, among others, the properties in suit 
to S. N. Firm. Exhibit A is an instrument 
by which S. N. Firm purported to convey 
the same properties to S. N. V. R. Firm, 
the present respondents. 

The defence was that the sale by T. S. 
Pillai to S. N. Firm was collusive and was 
not for any consideration. The learned 
Divisional Judge states in his judgment 
that he could not find any, clear admission 
on. the record, whether. this sale was 
admitted by the appellant or not, and that 


T, 432, 


-he had not been able to obtain a satisfactory 


answer from his Pleader in his Court. He 
gathered that the Pleader did not wish 
to dispute the execution of the deed of 
sale, Exhibit A, but that he would not admit 
that it was for tbe consideration stated. 
The defence would seem to be as stated 
above by me. 

The learned Divisional Judge held that 
the execution of the deed had been sufficiently 
proved and went on to hold on the authority 
of Chinnan v. Ramachandra (1) that it was 
not necessary for the respondents to prove 
that the consideration stated had passed. 
It seems to me to be a settled principle of law 
that where there has been a registered 


` deed of sale, which is not tainted by any 


the like, the 


fraud or the deed passes 


(1) 15 M, 54. 
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title “and interest conveyed, although the 
purchase-money has not been paid. See the 
case of Krishnan Embrandri v. Marakkar 
(2) and the cases therein cited. 

In my judgment, if a third party alleges 
that the deed is fraudulent and collusive, 
the burden would be on that party. The 
passage quoted by the Divisional Judge 
from Chinnan’s case (1) and what follows seem 
to support this view: The passage runs: 
“Prima facie when- the execution of .a 
mortgage or othér conveyance is proved...... 
further evidence is not required to show 
that the purchaser has taken the interest 
which the document purports to convey. It 
is not unecessary for him to prove as 
against a third person that the consideration 
passed, and proof that the consideration 
mentioned did not pass, is of no avail to 
show that the interest which the instrument 
purported to sonvey was not conveyed to 
the purchaser. Such proof is only important, 
- when „taken with other circumstances, it 
tends to show that the instrument was a 
mere sham not intended to convey any 
interest to the ostensible purchaser at all.” 

In -the present case, we have nothing 
_on the side of the appellants to show 
that no consideration had ‘passed for either 
of the deeds Exhibit A ard D or that either 
of the transactions was made collusively 


with the judgment-debtor, T. S. Pillai, 
with intent to defeat the rights of his 
creditors or the appellants in particular. 


The appellants must, therefore, be held to 
have failed to make out their defence. 

The next point raised by the memorandum 
of appeal is that T. 3: Pillai was a neéces- 
sary party. Whatever may be the value 
of the contention,it is not necessary, to go 


into it, for, in my opinion, ‘the non-joinder 


did not affect the merits of the case. 

The last point vaised by the appellants 
is that the respondents’ suit should be held 
to be barred under section 42 of the Specific 
‘Relief Act, as they were admittedly out of 
possession and had rnotasked for consequential 
relief, The answer to this is fo be found in 
the cases of Kristnam Scoraya v. Pathma Bee 
(3) and-M. Sappabadi Chetty v. Maung In (4), 


whereit was held that the right of suit under > 


(2) 1M. L. '. 432, 
(3) 29 M, 151. 
(4) P. J. D. B. 481. h 
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section.283 (now Order KAT, rule 63) of the 
Code of Civil Procedure is not controlled by 
the provisions of section 42 of the Specific 
Relief Act and that a claimant would have 


- the right to sue for a mere declaratory decree. 


‘The appellants have failed upon all their 
grounds. 
The appeal is dismissed with costs. 

Appeal dismissed. 
PUNJAB CHIEF COURT. 
Seconp Crvin Appear No. 590 or 19138. 
May 8, 1916. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice Le Rossignol. 
TAJ MUHAMMAD ~—Prarytirr — 
APPELLANT 
versus 
SAYAD MUHAMMATD) AND OTHERS— 


DEFENDANTS — RBSPONDENTS. 

Custom or Personal Law—Arains of Jullundur 
City—Succession— Burden of yroof—Alienation inter 
vivos and testation, powers of. 

The power of alienation inter vivos and the power 
of testation go together, and if in a particular’ case 
tbe former is proved to be governed by custom, the 
latter i presumed to follow the same rule. [p. 127, 
ool, 2. 

The Arains of the Jullundur City are governed in 
matters of testamentary and intestate succession by 


‘the ordinary Customary Law of the Province. [p. 


127, col. 1.) 

As arftic, the onus lies on the person asserting 
that he is ruled in regard to a particular matter by 
custom to prove that he isso governed; but the 
onus shifts on to the opposite party in the case of 
a tribe which is one of the dominant” agricultural 
tribes in the Province and to which the ordinary 
eva custom i is generally applicable. Tp. 127, 
col. 2 

Daya Ram v. Sohel Singh, 110 P. R. 1906 (F. B.); 
31 P. L R. 1907; 59 P. W. R. 1907, referred to. 


Second appeal from the decree of the 


Divisional Jadge, Jullundur, dated the 6th 


January 1912, varying that of the Subordi- 
nate Judge, 2nd°Class, Jullundur, dated the 
20th July 1912, dismissing the suit. 
Rai Bahadur Pandit Sheo Narain, for the 
Appellant. 
Dr. Muhammad Iqbal, for the Respondents. 
JUDGMENT.—One Mubarik Ali of the 
Jullundur City executed a Will, by which 
he gave his entire estate to the defendant 
Sayad Muhammad, a stranger to the 
family, subject to a life-interest in half 
of it in'favour of his widow. The plaintiff, 
who is au heir ab intestato of the deceased 
Mubarik Ali, claimts his share in the 
estate, alleging that under the Muhammadan 
“eo. . ` 
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Law, by which the latter was governed, 
the testament executed by him is invalid, 
except to the extent of one-third of the 
estate. The Courts below have held that 
the family,` to which the testator belonged, 
is of the Arain tribe, that itis governed 
by ordinary agricultural custom of the 
Punjab, and that the Will is valid, so far 
as the self-acquired property is concerned. 
Upon these findings the learned Divisional 
Judge has decreed the suit with respect 
to a share in one house, holding the same 
to be ancestral, and has dismissed it as 
regards: the remaining property, which he 
has found to be self-acquired qua the 
plaintiff, 

Against this decision the plaintiff has 
filed a second appeal, and upon the 
certificate granted by the learned Divisional 
Judge the.only point for decision is whe- 
. ther “custom as opposed to Muhammadan 
Law supplies the rule of decision. Now, 
the Courts below have, after a careful 
survey of the entire evidence on the 
record, reached the conclusion that the 
testator was an Arain, and that the 
original home of the family was Vairowal 
in the Amritsar District, from which they 
migrated to Jullundur. This is a finding 
of fact, and cannot „be impeached on 
second appeal. The Arains 
agricultural tribe in the Province, we start 
with the initial presumption that the 
members of this family, like other agricul- 
tural tribes, are governed in matters of 
testamentary and intestate succession by 
the ordinary Customary Law; and this 
presumption is not rebutted, though its 
force is weakened, by the fact that Hidayat 
Ullah, the ancestor of the family, and 
his descendants, instead of adopting 
agriculture as their profession, became 
employees of sorts in the Kapurthala State 
and other places. The learned Judge of 
the lower Appellate Court is right in 
thinking that the members of the family at 
some remote time probably cultivated land, 
and that custom, rather than the Personal 
Law, was applicable to them at that time 
at any rate. : 

Further, if is sufficiently clear that the 
family does not follow Muhammadan Law 
as regards intestate succession. In fact, 
we have instances showing that the 


I a 
e 


INDIAN CASES. 


being an‘ 


‘so closely connected 


127 


widows in the family get only life-estates, 
that the daughters are excluded by the 
sons, and that the rule of representation 
is observed in practice. These instances 
have not been seriously contested by the 
learned Advocate for the appellant. In 
respect of alienations, the same remark 
cannot be made with equal certainty; but 
we are disposed to agree with the lower 
Courts that the oral and documentary 
evidence points to the conclusion that an 
alienation of ancestral property is liable 
to be controlled by a collateral of the 
alienor, descending from the common 
ancestor who originally owned it. If 
ancestral property cannot bs disposed of 
by an alienation ¿nter vivos, it follows that it 
cannot be transferred by a Will. Similarly, 
if self-acquired property can be validly 
alienated by a transaction to take effect in 
the alienor’s lifetime, there is no valid 
reason why a different rule should apply, if 
the owner proceeds to give-it away by Will. 
16 is a well-recognized principle of law 
that the power of alienation inter viros 
and the power of testation go together 
and we think that if in a particular case 
the former is proved to be governed by 
custom, the latter is presumed to follow 
the same rule. 

We are fully aware of the abstract proposi- 
tion of law laid down in Daya Ram y. Sohel 
Sing (1) that, apart from the particular 
facts of a case, the onus lies upon the 
person asserting that heisruled in regard 
to a particular matter by custom, to prove 
that he is so governed, and not by 
Personal Law, and that it is not sufficient 
to show that in regard to certain other 
matters he is governed by custom. But 
the onus shifts at once, when we deal 
with a tribe, which is one of the dominant 
agricultural tribes in the Province, and to 
which the ordinary agricultural custom is 
generally applicable; more especially when 
we find that all the instances are in 
accordance with custom, and that in the 
matter of alienation ¢nter vicos, which is 
with the power of 
testation, the principles of Customary Law 
have been followed. In the conclusion 
reached by us we are fortitied by the 


(1) 110 P. R, 1906 (X. B.); 81 P. L. R. 1907; 59 P, 
W. R. 1907. 
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fact that there is not a single instance in 
the family showing that Muhammadan 
Law has ever been observed in any matter, 
whether succession or alienation. 

For these reasons we are of opinion 
that the decision of the lower Courts on 
the only pointin controversy in this second 
appeal must be accepted. We accordingly 
confirm the decree and dismiss the appeal 
with costs. The .cross-objections have been 
expressly abandoned by the learned Counsel 
for the respondents, and are consequently 
rejected with costs. 

Appeal dismissed; Oross-objections rejected. 


LOWER BURMA CHIEF COURT. 
First Crvit APPEAL No. 1 or 1915. 
_ February 14, 1916. 
Present:—Sir Charles Fox, Kr, Chief Judge, 
: and Mr. Justice Twomey. 
RAM DHON DHOR—Phatntirey— 
APPELLANT 
VETEUS 
SHARE-UD-DIN AND OTHERS — DEFENDANTS— 


RESPONDENTS. 

Probate und Administration Act (of 1681), ss. 90, 
82— Alienation, administrator's powers of—Sanction of 
‘Court, strict compliance withterms of— Muhammadun 
Jaw—Alienation by some of the heirs of deceased, whe- 
ther binds co-heirs—Alienation by administrators and 
some of the heirs, effect of. 

An administrator appointed under the Probate 
and Administration Act has no power to make an 
alienation without first obtaining the permission 
of the Court under section $0 of the Act, and when 
such permission has been obtained, he is strictly 
bound by its terms. A permission to sell does not 
include a permission to -mortgage; and where, 
after obtuining an order for sale, the administrator 
mortgages the property, the transaction is voidable 
wider section 90 of the Act. [p. 129, cols. 1 & 2.] 

The powers of an executor “under a Will are far 
wider and the executor can do whatever is not 
expressly forbidden by the Will. [p. 129, col. 1.] 

Seale v. Brown, 1 A.'710, distinguished. 

The statutory provisions of the Probate and 
Administration Act apply to Muhammadan estates, 
overriding any rules of Muhammadan Law that are 
inconsistent with them. [p. 180, col. 1.] 

An administrator, appointed to manage the 
_estate of a deceased Muhammadan, is the only person 
‘who has authority to act as a representative of the 

estate and who can charge the estate for the debts 
of the deceased so as to bind the heirs, but this 
cannot be done unless he complies with the pro- 
visions of section 90 of the Probate and Adminis- 
iration Ach, [p. 180, eol. 1.) 
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Quzre.—Whether some of tha heirs of a deceased 
Muhammadan who are in possession of his estate, can 
alicnato it for the debts of the deceased .so as to 
bind the other co-heirs; and whether such an alien- 
ation will bind even the proportionate shares of the 


‘alicnors when it ig made in contravention of sections 


82 and 90 of the Probate and Administration Act. 
129, col, 2.] 


Mr. J. E. Lambert, for the Appellant. 
Mr. Munshi, for the Respondents. 


JUDGMENT. : 

Twomey, J.—There is no dispute as to the 
main facts in this case which are briefly 
as follows:—Wahid Ali Choudhry died in 
1907 leaving seven heirs, including the four 
defendants-respondents. He left certain 
immoveable property under mortgage. It 
had been mortgaged first in Febrnary 1903 


Ep. 


: (Exhibit C) to a Chetty, secondly, to the same 


Chetty in May 1903 (Exhibit D) and 
thirdly, to other persons in June 1905 
(Bxhibit’ E) to pay off the Chetty’s prior. 
mortgages. 

The lst defendant obtained Letters of 
Administration to Wahid Ali Choudhry’s estate 
in 1908. Subsequently on 4th July 1609 
the first three defendants, that is to say, the 
administrator and two other heirs, mortgaged 
the property to the plaintiff (Exhibit A) and 
paid off Abdul Samad to whom the mortgage 
of 1905 had heen assigned. These three 


‘defendants subsequently borrowed further 


sums from the plaintiff and allowed interest 
on Exhibit A to accumulate till 15th June 
1913, when the amount due as interest on 
Exhibit A was Rs. -873-9.6, and this sum 
with further sums borrowed from the plaint- 
iff altogether came to Rs, 2,640 for which 
sum, Exhibit B, further mortgage on the 
property was executed by these three defend- 
ants in favour of the plaintiff. 

The mortgagee sued the first three defend- 
ants on the two mortgages of 1909 and 
1918. The 4th defendant, who is another 
of the seven heirs of the deceased, was im- 
pleaded of his own request. He defended 
the suit on the ground that the 1st de- 
fendant as administrator had mortgaged 
without the previous permission of the Court 
as required by section 90, sub-section 3, of 
the Probate and Administration Act, 1881. 
He also pleaded that the 2nd and-3rd défend- 
ants under section 82 of the same Act had 
no power to bind the estate of the deceased 
so long as the Letters of Administration wore 
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in force. The first three defendants pleading 
their own wrong contested the suit on the 
same grounds as the 4th defendant. 

The plaintiff-appellant relied on two orders 
of the Court permitting sales. of a portion 
of the estate, and it was argued for the 
plaintiff that the permission to sell included 
permission to mortgage. The Court rejected 
this plea and decided that the two mortgages 


were effected in contravention of section 90.- 


The Court decided, however, “that, not- 
withstanding the grant of Letters of 
Administration to the Ist defendant, the 
mortgages by the Ist, 2nd and 3rd defendants 
heid good to the extent of their own pro- 
portionate shares in the property. A decree 
was, therefore, given against the lst, 2nd and 
3rd defendants but the suit as against the 
4th defendant was dismissed. The first three 
defendants have not appealed and the only 
question in this appeal by the plaintiff is, 
whether the District Court was right in 
holding that the mortgages did not bind the 
4th defendant and the other heirs who were 
not parties to the mortgages. 


It is argued in the first place that the 
lower Court was wrong in its decision under 
section 90. The Judge considered that the 
Allababad High Court ruling in Seale v. 
Brown (1) furnished an authority for the 
view that an administrator who has 
permission to sell may, if he pleases, mort- 
gage ihe property instead. That was a 
case in which executors under a Will mort- 
gaged the estate as security for “money 
borrowed by them to discharge the debts 
and they gave a power of sale to the mort- 
gages. The Will expressly charged the 
testator’s debts on his estate. The majority 
of the Bench decided that the action of 
the executors was valid. But that case 
was governed by the Indian Succession Act 
of 1865, and section 269 of the Act gives 
unrestricted powers of disposal to executors 
and administrators. Under the Probate and 
Administration Act, 1881, an administrator 
must comply strictly with the provisions of 
section 90 of the Act. The executor’s powers 
depend largely ontheterms of the Will appoint, 
ing him. He has power to sell or mortgage 
unless the Will forbids it, An administrator 
has no power to alienate at all without first 
obtaining the express pefmission of the 


(1) yA. 710. e 


A 


(2)] and presumably the 
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Court and he is strictly bound by the terms 
in which the permission is given. In the 
present case moreover, asthe Judge points 
out, the Ist defendant, when applyiug to the 
Court for permission to sell, entirely con- 
cealed his mortgage transactions with the 
plaintiff and the Judge gives reasons for 
thinking that the Court would have refused 
permission to effect these further mortgages 
on the property if the whole facts had been 
disclosed. Moreover, there is no proof that 
any part of the sums borrowed on Exhibit B 
was really devoted to paying off interest 
which had accrued on Exhibit A. 1 think 
the decision that the two mortgages were 
yoidable under section 90 is correct, 

But it is further contended that under 
Muhammadan Law the three defendants had 
power to bind the other heirs in respect of 
alienations made for the purpose of paying off 
the debts of the deceased. The District Court 
has found that Exhibit A was executed to 
pay off debts of the deceased, and Abdul 
Samad, the assignee of the 1905 mortgage, 
Exhibit E, admits that it was paid off on 
4th July 1969 when Exhibit A was executed. 
Exhibit B was executed ostensibly to pay off 
debts contracted by the mortgagors including 
Rs. 873-9-6 due for interest on Bxhibit A. 
There is a conflict of, authority among the 
Indian High Courts as to the effect of a 
decree against one of several Muhammadan 
heirs relative to debts contracted by the 
deceased owner of the estate. The Allahabad 
High Court has held that such a decree does 
not bind the other heirs who are not parties 
toit [Jafri Begam v. Amir Muhammad Khan. 
same principle 
would apply to voluntary alienation by one 
of several heirs., According to the decisions 
in Calcutta on the other hand, a creditor 
may sue any one of the heirs who is in posses- 
sion of the whole or any part of the property 
without joining the other heirs as defendants, 
and the decree will bind not only the actual 
defendants proportionate share but all 
assets of the deceased in his hands [Amir 
Duthin v. Baij Nath Singh (3) and Muttyjan 
v. Ahmad Ally (4)]. But it appears to 
me that these divergent rulings have 
no bearing on the present case, which 
is distinguished from them by the fact that 


(2) 7 A. 822; A. W. N. (1885) 248. 
(3) 21 ©. 311. 
(4) S 0. 370 10C. L, R, 346, 
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Letters of Administration to the estate of 
the deceased had been issued before the mort- 
gagesin suit were executed. The statutory 
provisions of the Probate and Administration 
Act apply to Muhammadan estates overriding 
any rules of Muhammadan Law that are in- 
consistent with them. It follows from section 
82 ofthe Act that the Ist defendant, who 
is administrator, was the only person clothed 
with authority to act as representative of the 
estate, could bind the shares of the other 
heirs, and that the lst defendant could not 
do so effectually unless he complied with the 
provisions of secticn 90. 

The District Court has held that notwith- 
standing the provisions of section -82 the 
mortgages hold good so far as the pro- 
portionate shares of the first three defendants, 
that is to say, the actual mortgagors, are 
concerned. That decision has not been 
questioned in appeal and it is not necessary to 
* consider whether it is correct or not. Bat, in 
my opinion, the appellant’s claim asagainst the 
heirs who were not parties tothe mortgages 
was rightly disallowed and I would, therefore, 
dismiss this appeal with costs. 

Fox, C. 1.—I concur. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Rore Nisi No. 1210 or 1915. 
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Present: —Mr. Justice D, Chatterjee and 
Mr. Justice Beachcroft. 
RADHA SHAM BASAK AND OTHERS— 
: Puaintires - PETITIONERS 

versus 


Tae SECRETARY or STATE ror INDIA 
IN COUNCIL—Derrnpantr— 
Opposite Party. 

Railways Act (IX of 1890), ss. 3 (6), 77, 140—Notice 
of claim against State Railway, on whom to be served. 
Notice to Government—Service on Collector, if 
sufficient— Consignment of goods—Non-delivery—Suit 
by consignor for compensation—Limitation Act (IK of 
1908), Sch. I, Arts. 30, 31, 115. 

Notice of a claim against a State Railway under 
section 77: of the Railways Act is effective if served 
on the Government. [p. 133, col 2; p. 185, col. 1.] 

Section 140 of the Railways Act docs not mean 
that the Manager isthe only persou on whom notice 
ofe action against a State Railway can be served, 
put that, if notice is served onthe Manager, the 
only alternative being service on Government, it 
must be served on him in the manner provided, fp. 
183, col. 2; p. 135, cols. 1 & 2.] 


CASES. 1916 


Per D. Chatterjee, J—~In such a case, the notice may 
he served on the Collector and the same will be 
treated as notice to Government. [p. 184, col. 2] 

Section 140 of the Railways Act has not the effect 
of cutting down the connotation of the words 

Railway Administration’ as contained in section 3 
(6). It only provides for the convenience of the 
party aggrioved that, if he were to serve the notice 
on the Manager of the State Railway or the Agent 
of the Railway Company, he must do so in one of 
the ways mentioned there. If the party chooses to 
give notice to the Government or the Native State 
or the Railway Company, there is nothing in the 
Act to prevent his doing so; the latter alternative 
may enhance his trouble, but it cannot take away 
his rights. [p. 183, col. 2.) 

A suit by the consignor against a Railway for 
value of goods consigned, which were neither deliver. 
ed to consignee nor returned to consignor and 
which the Railway Company denied having received; 
and for compensation therefor is governed by 
Article 115 and not by Article 30 or Article 31 of 
Schedule I of the Limitation Aot. [p. 185, col. 1.] 

Mohansingh Chawan v. Henry Conder, 7 B. 478; 
Danmull v. British India Steam Navigation Co., 12 O. 
477, referred to. 

Article 31 seems to contemplate a suit by the 
party entitled to the delivery, namely, the consignee. 

p. 136, col. 1] 

Per Beachcroft, J.—Quxre.—Whethor the Collector 
is always the proper person to receive notice under 
section 77 on behalf of Government in the matter 
of claims against State Railways? [p. 135, col 2.] 

If Article 3: applies to such a suit, it is not 
barred in the absence of evidence as“ to when the 
goods should have been delivered. [p. 135, col. 2.] 

Secretary of State v. Dip Chand Poddar, 24 ©. 306, 
distinguished. ‘ 

Great Indian Peninsular Railway Company v. 
Chandra Bai, 28 A. 552 at p. 6538; A. W. N. (1906) 
10';3 A. L. J. 829; Janki Das v. Benyal Nagpur 
Railway Company, 13 Ind. Cas. 509; 15 O. p. J 211; 
16 C. W. N. 356 at p. 358; Periannan Chetti v, South 
Indian Railway Company, 22 M. 137, referred to, 

Rule issued against the decision of the 
Judge of the Small Cause Court, Dacca, in 
Suit No, 1028 of 1915. h 

FACTS material to the report are as 
follows :— 

On the 23rd of March 1914 the petitioners 
underthe name and style of the firm of Mongal 
Chander Basak booked two bundles of cotton- 
thread weighing three maunds thirty-eight 
seers nt the Dacca Railway Station on the 
Eastern Bengal State Railway, the goods be- 
ing consigned to Gobinda Chander Dass at 
Narsingdih. But the said goods did not 
reach the consignee nor were they received 
back by the petitioners. On the 25th May 
1914 the petitioners wrote to the District 
Traffic Superintendent, Hastern Bengal State 
Railway, Dacca? informing him of the non- 
delivery of the goods in question and ask. 
ifig him for an enquiry. .On the 56h June 
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1914 the petitioners served a notice upon 
the Traffic Manager, Hastern Bengal State 
Railway, Calcutta, stating that in spite of 
repeated demands they had not got de- 
livery of the goods and that if the goods 
were’ not received within a week from 
that date they would bring a suit for 
the recovery of price. On the Ist August 
1914 the petitioners served a notice upon 
the Secretary of State for India in Council 
demanding payment of Rs. 408-15, 
being the value of the goods, within two 
months from the day of the notice, fail- 
ing which it was stated thata suit would 
be brought for the recovery of money. 
Then a correspondence ensued between the 
Traffic Manager of the Eastern Bengal 
State Railway, Caleutia, and the petitioners 
which, however, did not lead to any ami- 
cable settlement of the petitioners’ claim; 
so they served another notics by way of 
reminder upon the Secretary of State for 
India in Council on the 28th January 1915, 
giving details of the claim and stating 
therein that they did not thereby waive 
the notice previously served upon the Sec- 
retary of State. On. the 22nd April 1915 
tlhe petitioners filed- the present suit in 
the Small Cause Court at Dacca and the 
Judge of the Small Canse Court, while 
he found that the defendant Railway had 
received the goods for despatch but had 
failed to deliver them- to the consignee and 
the vane of the goods was Rs. 8:2-15, 
dismissed the suit holding that the notice to 
the Traffic Manager was not sufficient under 
. the law and that the notice to the Govern- 
ment was served more than six months 
after the delivery of the goods to the Rail- 
way. Against this decision of the Small 
Cause Court the petitioners moved the 
High Court under section 25 of the Pro- 
vincial Small Cause Courts Act and obtained 
the Rule. 


Dr. Sarat Chandra Basak (with him Babu 
Hemendra Kumar Das), for the Petitioners, 
eontended that the notice upon the Traffic 
Manager was sufficient under the law. 
There is no officer of the Hastern Bengal 
State Railway under the designation of 
the Manager of the Railway, so the public 
< are entitled to serve notice under section 77 
of the Railways Act upon the Traffic 
Manager. In the Time Table issued by 
4 2 * 
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the Eastern Bengal State Railway they invite 
tke public to send their notices of claim to 
the Traffic Manager and they cannot with 
any consistency say that the notice upon 
the Traffic Manager was not effective under 
the law. In regard to the service of 
notice of claim substantial compliance with 
the law ought to be regarded sufficient, 
literal compliance is not necessary, vide 
Union Steamship Company of New Zealand, 
Limited v. Melbourne Harbour Trust Commis- 
stoners (1). 

Moreover’ in this case notice was ad- 
mittedly served on the Secretary of State 
for India through the Collector of Dacca 
within six months from the delivery of 


the goods to the Railway. The Small 
Cause Court was wrong in holding that 
this notice was not served within six 


months. Section 3 (6) says that Railway 
Administration in the case of a State Railway 
includes the Government, and there is no 
reason why a claim against the State Rail- 
way should not be enforced in the same 
way as a claim against the Government, 
He referred to Secretary of State v. Dip Chand 
Poddar (2) and Great Indian Peninsular 
Railway Company v. Chandra Bai (8). Sec- 
tion 140 of the Railways Aet is not ex- 
haustive and is to be construed as controllad 
by section 3 (6). See Janki Das v. Bengal 
Nagpur Railway Company (4). 

Babu Ram Charan Mitter, Government 
Pleader, for the Opposite Party.— There 
is nothing to show that the notice served 
was a notice under section 77 of 
the Railways Act. The notice appears 
to be one under section 80 of the Civil 
Procedure Code. The decided cases of this 
Court as well as of other High Courts in 
India show that notice on the ‘Traffic 
Manager is not sufficient. See Secretary of 
State v. Dip Chand Poddar (2); Bast Indian 
Railway Company v. Jethmull Ramanand (5); 
treat Indian Peninsular Railway Company v. 
Chandra But (3); Nadir Chund Shaha v. Wood 
(5); Great Indian Peninsular Railway v. Ganpat 

(1) 9 A.C.365; 53 L.J. P. 0.59; 50L T.8337: 5 
Asp. M. C. 222. 

(2) 24 0. 306. : 

(3) 28 A. 562 at p. 553; A. W. N. (1906) 101; 3 A. 
L. J. 329. 

(4) 13 Ind. Cas. 509; 16 C. W. N. 356 at p. 358; 15 
0. L. J. 211. c 

(5) 26 B. 669; 4 Bom. L. R. 495. 

(6) 85 C. 194; 12 C. W, N. 450, 


` 


t 
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Rai (7). Janki Das v. Bengal Nagpur 
Railway Company (4); East Indian Railway 
Co, v. Madhu Mal (8); Hast Indian Railway Oo. 
v. Ramgati Ram (9). 

[Beacacrorr, J.—Do you mean to say 
that the only person on whom the notice 
can be gerved under section 77 of the 
Railways Act is the Manager ? | 

Yes. We must read sections 77 and 140 
together and need not consider the defini- 
tion in section 3. Section 140 distinctly 
lays down that in the case of a Railway 
administered by the Government the notice 
must be served on the Manager. It does 
not say thatthe notice may also be served 
upon the Government.’ If your Lordships 
hold that notice on the Government is 
sufficient under section 140, your Lordships 
will have to import into the section 
words that are not-to be found there. 

[D. Cuarrersez, J.— In section 3 (6) it is 
said that Railway Administration includes 
the Government. Is not the meaning of Rail- 
way Administration extended thereby ri. 2 

Railway Administration has virtually been 
defined in section 140 which deals with the 
service of notice. 

[Bracacrorr, J.—Section 140 does not say 
that notice must be served on the Manager. 
It only says notice may be served on the 
Manager. | | s 

The word ‘may’ there means must’— 
vide Martin § Co. v. Fakir Ohand Sahu 
(10). Section 149 is imperative as to 
the manner of serviceas also to the indi- 
vidual to be served. I contend that the 
notice which was served was not at all 
a notice under section 77 of the Railways 
Act. It gave two months’ time and evi- 
dently it was a notice under section 80 
of the Uivil Procedure Code; so that 
even assuming that the notice was served 
upon the proper person the plaintiffs’ 
claim must fail as the provisions of the 
Railways Act have not been complied with. 

Even if your Lordships hold that the 
notice served was effective, my next point 
is that the plaintiffs’ suit is barred by 
limitation. It is true that the lower 


(7) 10 fod. Cas. 122; 33 A. 544; 8 A. L. J. 543. 

(8) 19 Ind. Cas. 673; 15 C; L. J. 147; 17 0. W.N. 
1184 
(9) 23 Ind. Cas. 142; 19 C. L. J. 180 

id. Gas. 241, 12 C. L. J. 14,140. W N, 888. 
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Court did not dismiss the suit on the 
ground of Jimitation, but it is still open 
to me to show in this Court that the 
snit was really barred under the Limita- 
tion Law. Here the goods were consigned 
on the 23rd March 1914 and the suit was 
brought on the 22nd April 1915. So the 
suit was obviously barred under Article 20 
or 31 of the Limitation Act. . 

[Beacucrort, J.—Is there any evidence 
how long it would take the goods to arrive 
at its destination ? ] 

In the ordinary course it would take three 
or four days. The plaintiff does not claim the 
goods but their value, so Article 30 will apply 
according to his allegation in the plaint, as 
he admits in the plaint that the goods have 
been lost. 

Babu Hemendra Kumar Das, in reply.— 
Article 30 of the Limitation Act does not 
apply, as this is nota case of loss of goods but 
non-delivery of the goods. The defendant ` 
Railway also do not make outa case of loss 
of the goods, The defendant’s case is that 
the goods were not delivered at all by the 
plaintiff to the Railway for despatch, 

Article 31 bas also no application. This 
Article would have applied if the suit were 
brought by the consignee. Wyen if Article 
31 applies, the defendant must prove what 
time the goods would take to reach the 
place of destination, The onus is upon the 
defendant Railway, the fact is specially 
within their knowledge. The plaintiffs 
cannot prove when goods despatched from 
Dacca would reach Narsinghdih. . 

Article 115 is applicable to this suit, as it is 
a case of a breach of a written contract, e. g., 
the invoice by the Railway which undertook 
by the contract to deliver the goods to the 
consignee but have not done sa. Again, there are 
letters written by the Traffic Manager to the 
plaintiffs in answer to the plaintiffs’ notice 
of claim and these letters amount to acknow- 
ledgment within the meaning of section 19 
of the Limitation Act. He referred to 
Danmull y. British India Steam Navigation 
a (11); Mohansing Chawan v. Henry Conder 

12). 


(11) 1260. 477. 
(92) 7 D. 478, : 
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JUDGMENT. 

D. Cuarrerser, J.—The petitioners on the 
23rd of March 1914 consigned two bundles 
of cotton-thread at the Dacca Station of 
the Hastern Bengal State Railway for 
conveyance to one Gobindo at Narsingdih. 
The goods did not reach the consignee 
and information was given to the District 
Trafic Superintendent on the 25th of 
May 1914. On the 5th of June 1914, 
they gave notice to the Traffic Manager 
of the Railway at Sealdah that if they 
did not get delivery within a week they 
would bring a suit. The petitioners say 
that they gave this notice in accordance 
with the following rule printed and 
published in the Fare and Time Table 
of the Eastern’ Bengal State Railways:— 
“Reference regarding delay in transit to or 
loss of goods, parcels, luggage or other 
articles and claims for compensation and 
refunds -should be addressed to the Traffic 
Manager, Calcutta.” They also say that 
the said Railway “has no officer who is 
called the Manager but there is one 
called the Agent. On the Ist August 
1914, they served a notice on the Secretary 
of State through the Collector of Dacca 
demanding payment of compensation and 
informing him that in default of payment 
a suit would be brought after two months. 
This notice was, it seems, sent over by 
the Collector to the Traffic Manager who 
wrote to the petitioners asking for details 
of their loss, and such details were duly 
supplied on the 4th of October 1914. On 
the 28rd December 1914 and 8th January 
1915, the Traffic Manager wrote to them 
that the matter was under enquiry: The 
petitioners brought a suit for recovery of 
the price with compensation. The defend- 
ant, the Secretary of State, pleaded: (1) 
that the suit was not maintainable as ‘no 
uotice had been given to the Agent of the 
Railway under section 77 of the Railway 
Act, (2) that the suit was barred by 
Articles 30 and 31 of the lst Schedule to 
the Limitation Act, (3) that no gcods were 
in reality consigned by the plaintiffs who 
brought the suit in collusion with the 
servants of the Railway. — 

The learned Judgé in the Court below 
held that the goods had been really con- 
signed but must have gone astray at Dacca 
jnstead ‘of being loadedein the proper wagon, 
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but as no notice had been served on the 
Agent within six months he dismissed the 
suit with costs. 

The petitioners obtained this Rule from 
this Court and if is urged at the hearing 
that the learned Judge was wrong in his 
decision on the auestion of notice. 

Section 77 of the Railways Act provides 
that notice must be given to the 
Railway Administration within six months 
of the delivery of the goods for carriage 
by the Railway. Section 3 (6) says that 
“Railway Administration” in the case of 
a Railway administered by Government 


means the Manager of the Railway 
and includes the Government, and in 
the case of a Railway administered 


by a Railway Company means the Railway 
Company. Section 140 provides that any 
notice required to be served on a Railway 
Administration may be served in the case 
of a Railway administered by the Govern- 
ment on the Manager, and in the case 
of a Railway administered by a Railway 
Company on the Agent of the Company in 
India. 

It is contended by the Jearned Vakil 
for the petitioners that the service of 
the notice, dated the Ist of August 1914, 
on the Secretary of State through the 
Collector of Dacca was sufficient to meet 
the requirements of section 77: The 
learned Vakil for the Secretary of State con- 
tends that section 140 is imperative and 
no notice but on the Manager is accept- 


able. 1 think seation 140 has not the 
effect of cutting down the connotation 
of the words Railway Administration 


as contained in section 3 (6). It only 
provides for the convenience of the 
party aggrieved that, if he wants to serve 
the notice on the Manager of the State 
Railway or the Agent of the Railway 
Company, he must do so in one of the 
ways mentioned there. If the party chooses 
to give notice to the Government or the 
Native State or the Railway Company, 
there is nothing in the Act to prevent 
his doing so; the latter alternative may 
enhance his trouble but if cannot take 
away his rights. I think the clause 
“includes the Government” has the effect 


of extending the meaning of the words 
Railway Administration, as the said 
words might uot mean the Govern. 


. months and the case was 
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ment when there was a Manager. A 
number of cases have been relied on in 
this connection by either side, but I do 
not think that any of those cases contradicts 
the above view. The case of the 
Secretary of State v. Dip .Chand Poddar 
(2) is, however, the only case which had 
reference to a State Railway. The notice 
to the Collector there was beyond six 
months from date of delivery and, there- 
fore, of no avail, the other notice was to 
the Traffic Superintendent. within six 
sent back for 
a finding whether it reached the Manager 
within the required time. This case, if 
it helps any side, seems to he!) the peti- 
tioners, for it was held in effect that it 
was not necessary to serve notice both 
on tbe Collector and the Manager for if 
ib were the opinion of the Court that 
the Railway Administration meant both 
the Manager aud the Government and notices 
were required tc be given to both, the 
case would have been disposed of at once 
as the notice on the Collector was out of 


time. 
All the other cases referred to in the 
argument are Railway Company cases 


and have hardly any bearing on the point 
at issue before us. Some of them, however, 
do indicate the opinions of the learned 
Judges who decided them -on the point 
and may be referred to in this connection. 
The case of the Greaé Indian Peninsular 
Railway Company v. Chandra Bai (3) held 
that a notice to the General Traffic 
Manager was’ not a notice to the 
Agent and was, therefore, insuficient. The 
learned Judges, however, say in one part 
of their judgment: “the notification of a 
claim prescribed by section 77 may, there- 
fore, be given either to the Railway 
Administration as detined in section 3 (6) 
or in any other way.” In tbe case 
-of Janki Das v. Bengal Nagpur Railway 
Company (4) it was held that a notice 
to the Goods Superintendent is not a 
yalid notice under sections 77 and 140. Sir 
Lawrence Jenkins, CO, J., says in his judgment, 
however: “the method of service permitted 
by this section (149) has not been followed, 
nor has it been shown that the claim has 
been otherwise preferred to the Railway 
Administration so as to satisfy the require- 
ments of section 77.” The Madras High 
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Court also expressed a similar opinion in the 
case of Periannan Chetti v, South Indian 
Railway Company (13). The learned Judges 
say: “We do not think that section 140 pre- 
cludes a claimant from showing that the 
notice required by section 77 did, in fact reach 
the Agent, within the time limited, though 
not in one of the modes prescribed in section 
140.” This view is in accordance with what 
was held in this Court in the case of 
Secretary of State v. Dip Chand Poddar (2). I 
am aware of a note of dissent from the Madras 
case expressed in the case of Nadir Chand 
Shaha v. Wood(6), but that case must be read 
by the light of its own facts and besides the 
authorities quoted do not seem to support the 
opinion, which was expressed in termsrather too 
general. Farthermore that was a Company 
case and*the point now before us was foreign 
to the euquiry. I think, therefore, that these 
cases do not support the contention of the 
oppcsite party and the notice that was served 
in this case upon the Government through 
the Collector within six months was sufticient 
to satisfy the requirements of section 77. In 
this view of the case it is not necessary to 
consider whether the notice to the Trattic 
Manager was a valid notice. I think ib 
right to state, however, that the position taken 
by the learned Government Pleader in this 
respect also is very debatable. He says the 
notice ought to have been to the Manager 
of the Railway, but there is no officer hav- 
ing that designation on this Railway. Then 
he says the notice ought to have been served 
on the Agent, but the law does not require the 
notice to ba given to the Agent in a State 
Railway and if a notice had actually been 
given to the Agent it could have been argued 
that it should have been given to the Manager. 
Then again there is no evidence that the 
Agent is the Manager or that the Traffic 
Manager is not the Manager. 

On the other hand the Time and Fare Table 
of the Railway, which is presumably issued 
by the authority of the Railway Administra- 
tion, directs the public to give notices to the 
Traffic Manager. I think that it isthe duty 
of Government to throw more light on this 
point and inform the public that the 
Manager of the Railway for the purpose of 
serving notices is either the Traffic Manager 
or the Agent or somebody else. 


(13) 22 M. 137, 
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The next question is that of limitation 
under Article 30 or 31 of the lst Schedule 
to the Limitation Act. The goods were 
‘delivered to the Railway onthe 23rd of March 
1914 and the suit was brought on the 22nd of 
April 1915, about a month over one year after. 
Article 30 does not apply, as the plaintiff’s 
case was not for the loss of the goods and the 
defendant did not plead or prove any loss: 
On the other. hand the defendant pleaded 
that no goods had been delivered at all. 
Article 31 applies to suits against a carrier for 
compensation for non-delivery of or delay 
in delivering goods and the time for suit is 
one year from the time when the goods 
ought to be delivered. 1 think this Article 
also has no application. In the first place 
this Article seems to contemplate a suit by the 
party whois entitled to the delivery, namely, 
the consignee. In the second place it would 
be for the Company to show when the goods 
ought to have been delivered - that fact being 
presumably within its knowledge—but there 
is no evidence on the point: on the contrary 
the case of the defendant being that no 
. goods were in reality delivered, he could 
hardly prove when the goods should bave been 
delivered. Narsingdih is nota place on the 
same line but has to be reached after tran- 
shipment at Naraingunge, so that one cannot 
even by guess say that the goods should have 
reached within a month. Apart from this 
consideration, however, I think that this is a 
case of a breach of a written contract and 
Article 115 of the Schedule governs the case. 


It was so held in a similar case, Mohenszug . 


Chawan v, Henry Conder (12), which was fol- 
lowed by Garth, C. J., and Wilson, J., in the 
case of Danmull v. British India Steam Navi- 
gation Company (11). This being so the suit 
was not barred by limitation. The learned 
Judge says he would have decréed the suit for 
Rs. 392-15 only if it were maintainable. 
I would, therefore, decree the suit for 
Rs. 392-15 with costs. The petitioners are 
entitled to their costs in this Court, three gold 
mohurs. The Rule is accordingly made abso- 
lute. 

Beacucrort, J.—I agree that, in view of 
the definition of the words “Railway Adminis- 
tration” in section 3 (6) of the Act, the 
notice under section 77 is effective if served 
on the Government and that section 140 does 
not mean that the Manager is the only per- 
son on whom notice can Ge served, but that if 
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notice is served on the Manager, the only al- 
ternative being service on the Government, it 
must be ‘served on him in the manner pro- 
vided. 

Whether the Collector is the proper person 
to receive notice under section 77 on behalf 
of Government when notice is served on 
Government and not on the Manager, I 
express no opinion, but as the learned Govern- 


_ ment Pleader did not suggest that he was not, 


except in so far as he argued that under sec- 
tion 140 notice must be served on the 
Manager alone’for the purposes of this Rule, 
I accept the position that notice to the 
Collector is notice to the Government. As 
regards the question of limitation, it is suffi- 
cient to say that I agree that Article 30 
does uot apply, and that if Article 31 does 
there is no evidence when the goods ought to 
have been delivered. 
I agree in decreeing the suit. 
Rule made absolute; Suit decreed, 


PUNJAB CHIEF COURT. 
First Civit Arrear No. 6 or 1912. 
May 20, 1916. 
Present:—Sir Donald Johnstone, Kr., 
Chief Judge, and Mr. Justice Chevis. 
NUR MU HAMMAD—Derenpayt— 
APPELLANT 
` versus 
KHUDA BAKHSH, LEGAL REPRESENTATIVE 
or NUR BAKHSH, DECEASED — 


£- PLAINTTRE— RESPONDENT. 

Custom or Personal Law—Succession —Parachas of 
Makhad, Attock Distriet— Widows estate—Presumption 
—Evidence in favour of certain rule of succession, value 
of. 

In matters of succession, the Parachas of Makhad 
in the Attock District follow custom rather than 
Personal Law. [p. 187, col 1.] 

Weerc a widow in the Punjab takes the whole of 
her late husband’s estate there is a presumption thas 
she takes only for life. [p. 187, col. 2.) 

Muhammad Anwar-ul-Haq v. Habibul Rahmon, Tek 
P. R. 1902; Muhammad Hussam v, Sultan Ali, 54 P. 
R. 1908; Mir: Haidar v. Muhammad Ali, 10 Ind 
Cas. 855; 14 P. R. 1911; 88 P. L. R. 1911; 44 P. W. R. 
1911, followed. 

Where there isa respectable body of evidence in 
favour of arule of succession in controversy, tho 
fact that in other matters connected with succession, 
the :arties appear to follow such custom is certainly 
some support to the party relying on custom. [p. 
138, col. 1.) | 
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Daya Ram v. Sohel Singh, 110 P. BR. 1906 (F. B.); 
31 P. L. R. 1907; 59 P. W. R. 1907, referred to. 

First appeal from the decree of the Dis- 
trict Judge, Attock, dated the 29th November 
1911, decreeing the claim. 

The Howble Mr. Muhammad Shafi, K. B., 
for the Appellant. 

Rai Bahadur Pandit Sheo Narain and 
Mirza Jalal Din, for Khuda Bakhsh Respond- 
ent. 

Pir Tai-ud-Din, 
widow of Nur Bakhsh, Respondent. 

JUDGMENT.—A brief-pedigree-table will 
help to make our judgment intelligible:— 


MUHAMMAD HASAN, 








Muhammad Azam, 


' Muhammad Kasim, 





Haji ahi Bakhsh, 
married to Ghulam 


Nur Mubammad, 


Ns 


Jannat (A opposite.) a daughter. 
( í 
[ | O 
Nur Bakhsh, Pir Bakhsh. Bibi Ghulam 
plaintift, Jannat À. 


Khuda Bakhsh, l 
(now pluintité.) 


The large property in suit belonged to 
Haji Wahi Bakhsh, who died leaving a 
widow Ghulam Jannat, sister of Nur Bakhsh, 
original plaintiff, who claimed that. he was 
sole heir of his sister, who was entitled under 
Muhammadan Law to fth of her late husband`s 
estate, and who has died, and so prayed for 
a decree for {th of the late Haji's property. 
He made Nur Muhammad, sole brother of 
the late Haji, his defendant on the ground 
that the latter was in possession of the whole 
of that property. 

Defendant, ou the other hand, pleaded 

(a) tbat tbe late Haji had Givorced 
Musammat Ghulam Jannat; 

(b) that the parties do not follow ree 
madan Law in. matters of succession but 
follow a custom, under which widows of 
‘sonless men (like the Haji) take their 
husbands’ estates on a life-tenure and on the 


widow’s death the property goes to the late 


husband’s heirs; 
(c) that there was an oral ngrana by 
:jjusanimat Ghulam Jannat, whereby ehe 
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took the sum of Rs. 3,000 and renounced her 
right; 

(a) that a written deed of compromise was 
drawn up embodying the above, signed by 
Khuda Bakhsh (now plaintiff), son of Nur 
Bakhsh, original plaintiff, as mukhéar-¢-am 
of Nur Bakhsh, in the course of litigation 
between the Haji and Pir Bakhsh (see 
pedigree-tabie). 

Plaintiff met these pleas by reiterating 
his original case, and by contending (i) that 
there was no such oral agreement by the lady, 
(ii) that Khuda Bakhsh had no power to com- 
promise as he did, (¢/¢) that the compromise 
required registration, and, being unregister- 
ed, cannot be received in evidence, the pro- 
perty being admittedly over Rs. 100 in 
value. 

Issues were drawn on all these points, 
and the lower Court found finally for plaint- 
iff. That Court held that the alleged 
divorce was not established; that the parties 
follow Muhammadan Law; that the lady 
never renounced her rights; that Kbuda 
Bakhsh entered into the compromise on 
behalf of Nur Bakhsh without proper authori- 
ty and that the latter, therefore, is not 
estopped from bringing this claim; that the 
compromise did not reguire registration; and 
that plaintiff Nur Bakhsh was entitled to 
a decree in full with costs. 


Defendant has appealed. We first heard 
Mr. Shafi on his behalf on all the points 
found against him by the lower Court, which 
Mr. Shafi thought it right to contest. He 
dropped the allegation of divorce, with which 
we are, therefore, no longer specially concern- 
ed at present; he urged that the parties 
follow custom and not Muhammadan Law; 
while waiving the question whether 
the lady directly renounced her rights, he 
contended that Nur Bakhsh was bouud by 
the aforesaid compromise, and’ that still 
more was Khuda Bakhsh sə bound, now 
that he has become plaintiff vice Nur 
Bakhsh, who had died during the pendency 
of this appeal; and finally be asked 
for dismissal of the suit. On the other side 
we have heard Mr. Sheo Narain on all the 
issues in the case, and Mr. Taj-ud-Din (who 
appears for Musammai Basran, widow of 
Nur Bakhsb, made a respondent) on the ques- 
tions of Custom versus Personal Law, and of 
abatement of appeal, (on the ground that his 
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ient was not made a respondent within the 
6 months allowed by law). In reply we asked 
Mr. Shafi to take up the question of custom 
first, and, having heard him, found that he 
had made good his contention that the parties 
follow a custom under which Nur Bakhsh 
and his son, Khuda Bakhsh, have no title 
whatever to succeed to any part of the late 
Haji's estate in the presence of appellant, the 
Haji's own brother. This finding disposes of 
plaintiffs claim, and, therefore, the questions 
regarding the compromise, estoppel, Khuda 
Bakhsh’s authority, exclusion of the com- 
promise by the law of registration, and so 
forth, need not be discussed at all. 

The parties are Parachas of Makhad, a 
large village or small town on the Indus 
in the Attock District. They are known as 
enterprising traders, travelling on business 
into Central Asia and other foreign places. 
They claim to be Arabs by origin and to Have 
been Musalmans from the beginning,- while 
Mr. Shafi’s instructionsare that they were once 
Kiairts, resident in the Punjab, and were 
converted to fslam. This is a’ controversy, 
which we have no means of settling; and in 
our opinion it isnot very important, for’ we 
have on the record abundant evidence of 
actual recent practice in matters of succes- 
sion, and itis on this after all that the 
appeal must be decided. 


A good deal of evidence has been recorded, 
and Mr. Shafi claims, with reason, that all 
through it practices emerge that are opposed 
to the Muhammadan Law of succession, 
while not a single instance of division of a 
dead person’s estate according io that law 
has been sworn to by any witness. He claims 
that the record establishes 

(1) that widows are always excluded 
entirely by sons; 

(2) that, where there is no sou but only 
otber relalives, the widow always takes the 
whole property; 

(3) that, where there are more widows 
than one and one dies, the others take by 
survivorship, the deceased lady’s own heirs 
not coming in; 

(4) that sons entirely exclude daughters; 

(5) that daughters entirely exclude 
agnates; ; 

(6) that on a widow dying and leaving pro- 
perty of her late husband, her brother 
never succeeds; 7 
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(7) that, when a man dies leaving a mother 
but no son or widow, the mother sueceeds 
to the whole estate. of the son, to the 
exclusion of all who would come in under 
Mubammadan Law; ` 

(8) that, when a widow remarries, she 
forfeits her late husband’s property. 

In the present instance, the concrete 
question is whether Musammat Ghulam 
Jannat on the death of ber husband ‘became 
full owner of any part of his estate, 
so that the- next heir after her death would 
be her brother, .Nur Bakhsh; and it is, there- 
fore, clear that of the above points only (2), 
(3), (6) and (8) are directly relevant. We 
think it will suffice if we shew that these 
points are fairly established. Thus, as 
regards (2), there is authority to the effect 
that in the Punjab, where a widow takes 
the whole of ker late husband’s estate, there 
is a presumption that she takes only for life. 
[Muhammad Anwar-ul-Haq v. Habibul 
Rahman (1); Muhammad Hussain v. Sultan 
Ali (2); Mir Haidar vy. Muhammad 
Ali (3).] As regards (3) under Muhammadan 
Law the surviving ladies would have no 
right to take by survivorship, but 
the deceased lady’s own heirs would 
succeed. Point (6) is identical with the 
question in this case; if it has been estab- 
lished, plaintiff’s claim fails, but in estab. 
lishing it defendant is entitled to call in the 
aid also of points (2), (8) and (8). As to 
(%), under Muhammadan Law remarriage 
of a widow makes no change whatever in her 
rights to property she has inherited; if 
in this tribe remarriage works forfeiture in 
favour of her late husband’s heirs, it follows 
that widows in this tribe take only an 
ordinary Punjabi widow’s life-estate. 

Taking each of the four points in turn, 
as regards (2), we think the following 
pieces of evidence in the printed paper- 
book support Mr, Shafi, namely, 
` 1. Ghulam Nabis case, page 32, line 16, 
. Azizullah’s case, page 41, last line. 

. Muhammad Azam’s case, page 42, line 23, 

. Muhammad Hasan’s case, page 43 bot. 
tom and page 

Muhammad Said's case, | 44 top. 


ot. oboe 


(1) T4 P. R. 1902, 

(2) 54 P. R. 1903. 

(8) 10 Ind. Cas. 855; 14 P. R. 1911; 88 P. L. R. 1911, 
44 P. W. R.1911. i 
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Muhammad Azam’s case is rather differ- 
ently described by another witness at page 
33, line 11, but the witness at page 
“42 himself took a share after the widow's death 
and is more likely to have stated the facts 
correctly ; and see page 34, top. 

As to (3), we have only the case of 
the widows Bakht Bhari and Bhag Bhari, 
page 33, line 17. 

As to (6) we have Musammat Faizana’s 
case, page 84, line 12; Musammat Sataran’s 
case, page 37, bne 7; Musammat Aishan, 
page 39 bottom; Musammat Bhag Bhari’s case, 
page 44, lines 10-£0; Hafiz Nur Muhammad’s 
widow’s case, page 44, line 30; page 45, 
line 8 (Alusammat Shahana’s case). 

And there are several instances of point 
(8), e.g, page 35, line 11; page 35, line 
25; page 35, line 27; page 41, first line; 
and so forth. Repeatedly witnesses of both 
sides have to admit directly or indirectly that 
remarriage of a widow works forfeiture. 

Now it is quite true that all these in- 
stances are supported by oral testimony; 
but in -the practically complete absence of 
rebuttal we are disposed to allow them 
much weight. We find it hard to hold 
that, in a ease in which the apologists 
of Personal Law can give, even through the 
mouth of a witness, virtually not a single 
instance of obedience to that law, it is right 
to find the parties to be governed by that 
law. Again, though such rulings as Daya 
Ramv. Sohel Singh (4) warn us against finding 
that because a certain rule of Punjab agricul- 
~ tural custom is found to exist in a tribe, 
it follows that a certain other distinct 
rule of such custom must also be followed, 
we think that, where there is a respect: 
able body of evidence in favour of a rule 
of succession in controversy, the fact that, 
in other matters connected with succes- 
‘ sion, the parties appear to follow such 
custom, is certainly some support to the 
party relying on‘custom. ° 

Mr. Sheo. Narain quotes Ghulam Hassan 
v. Fazal Din (5), as  shewing that, 
even where it is shewn that sons exclude 
daughters, it is rash “to conclude that 
other rules of custom in suppression of 
Personal Law have been adopted; but here 


we find for appellant without tcuching 
© (4) 110 P. R. 1906 (P.B); 81 P. L. R. 1907; 59 P. 
W. R. 1907. 

& (5) 1 Ind. Oas. 453; 15 P, R. 1909; 35 P. L. R. 1909; 
23 P. W. R. 1909, 
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point (4), of which there are some dozen 
instances on the record. 

Finding, then, that plaintiff is not heir 
upon the death cf his sister Musammat 


‘Ghulam Janvat, inasmuch as she had no 


legal right to the ith share’ in the Haji's 
estate, which plaintiff clainns for her, but 
was at most entitled to a mere life-estate, 
we hold also that Musammaé Basran, the 
newly made ‘respondent, has no rights 
whatever and was not a necessary ` party 
to this appeal. We, therefore, accept the 
appeal, but, in view of the fact that de- 
fendant has failed in his plea of divorce, we 
allow him no costs. Plaintiff’s suit is dis- 
missed. Partiesto bear their own costs. ` 
Appeal accepted; Kuit dismissed. 





CALCUTTA HIGH COURT. 
Appuat FROM ÅPPELLATE DECREE No. 2522 
or 1913. 

April 7, 1916. 

Present:— My. Justice D. Chatterjee and 
Mr, Justice Beachcroft. 

JOGESH CHANDRA CHAKRABUTTY— 
Prat rive— APPELLANT 
versus 
BAMA SUNDARI DEBI AND otuyrs— 


DEFENDANTS— RESPONDENTS. 
Contract Act (IX of 1872), ss. 48, 44—Joint promisors, 
dismissal of suil ayainst—Appeal, non-joinder of some 


sof defendunts in—Relinguishment of claim-— Maintain- 
„ability of appeal—Right to proportionate relief. 


When a suit against a number of joint promisors 
or joint contractors has been dismissed, the plaivtiff 
cannot prosecute an appeal against seme only of 
them, renouncing his claim against the rest, or their 
legal representatives. [p. 140, col. 2.] 7 

Such an appeal cannot be sustained either on the 
footing of the promisee’s right to release any of the 
promisors undor section 44 or of a joint and several 
liability under section 43 of the Contract Act, 
because, if the appeal is allowed, the respondents 
on record cannot, by reason of the decree of the 
Trial Court, which is conclusive in favour of the 
respondents not impleaded, sue the latter for 
contribution. [p. 140, col. 2; p. 141, col. 1.) 

Tho plaintiff cannot, in appeal, be awarded, in the 
alternative, the shares of the respondents on record 
as the samc cannot be determined in the absence of 
the respondents who have beon given up. [p. 141, 


col, 1.] 

Appeal against the decree of the 
Officiating Subordinate Judge, 8rd Court, 
Mymensingb, dated the 16th of April 1913, 
aflirming that of the Munsif, 2nd Court at 
that place, dated the 80th of March 1912, 

“FACTS material to the report will appear 
from the judgment. 
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“Babu Broju Lal Chakerbatiy (with him 
Babu Gopal Chandra Chackerbutty) for the Re- 
spondent.—I havea -preliminary objection to 
the hearing of the appeal. The kabuliyat on 
which the suit for arrears of rent was 
based was alleged to have been executed 
by the several defendants, against whom 
the suit was brought. The lower Court 
found in favour of the defendants and held 
that the kabuliyat was a sham. Defendant 
No.3 died and his legal representatives. 
have not been brought on the record. So 
in the absence of one ‘of the alleged 
joint contractors the suit cannot go on. 
See Basir Sheikh v. Fazle Karim (1). 

“ID. Caarrerses, J.—There the decrée was 
in favour of persons, some of whom were 
not before the Court.) , 

The principle is just ,the same. The 
factum or validity of a vontract cannot 
be decided: in the absence of some of the 
parties to the contract. Pyari Mohun Bose 
v. Kedarnath Roy (2) shows that all the 
parties must be before the. Court in the 
case of a joint contract; it does not 
matter whether they are joined as plaintiffs or 
defendants. Here the defendant No. 3 was 
made a party to the suit and she got a 
„decree iu her favour in both the lower 
Courts. As the appeal against her has 
been -given up in the 
lower Court’s decree in 
become final and conclusive. So that any 
decree that might be made in the High 
Court in this appeal would not affect the 
position of defendant No.3. The defend- 
ants who are on the record would not be 
able -to get a decree for contribution 
against the heirs of the defendant No. 3. 
The position of the plaintiff-appellant has 
become worse by not substituting the legal 
vepresentatives of the defendant No. 3 than 
if he had not made defendant No. 3 ori- 
finally a party to the suit. It has been 
found that the defendant No.3 is not 
liable at all and so long as the decree of 
the lower Court stands, she cannot be 
tuado liable to any extent in a contribu- 
tion suit by the other defendants on the 
record. 


: Babu Gunada Charan Sen, 
pellants—If the liability is 


her favour has 


for the Ap- 
joint and 


" (1) 25 Ind. Cas. 703; 19 C. W. N. 290. 
< (2f 26 0. 409 (P. BJ; 3 C, WON, 271. 
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several, the landlord can get a deerce 
for the whole rent against any one of the 
joint tenants. 

{Beacscrorr, Ji—Can such a tenant sue 
for contribution the other tenants? ] 

Yes, he can; right to’ contribution does 
not depend upon the question whether the 
others were sued or not. See Chamatkarini 
Dasi v. Triguna Nath Sardar (3). Each one 
of them was liable for the entire rent and 
the landlord is entitled to realise the whole 
rent from any one of them. 

[D. CHATTERJEE, J.—By excluding from 
this appeal defendant No. 3 you have made 
it impossible for the other defendants to 
bring a suit fot contribution against her.] 

That is not a matter to be considered 
here; these defendauts defaulted in paying 
rent which they undertook to pay by the 
kabuliyat, Whether they will get contribu- 
tion from the defendant No.3 or not js 
a matter with which the landlord is ‘pot 
concerned at all, The landlord is en- 
titled to enforce the liability of these de- 
fendants, irrespective of the question whe- 
ther their right of contribution against an- 
other is prejudiced or not. 

[D.Caarrexise, J.—The result ‘of acceding 
to your contention will be that your de- 
fault in not substituting the legal repre- 
sentatives of the defendant No. 3 will act 
to the injury of the other defendants. | 

If I had the right to bring a suit with- 
cut joining defendant No.3 asa party, l 
must have the right to proceed with the 


appeal after excluding defendant No. 3 
from the category of respondents. I 
can release some of these defendants 


who are joint contractors from their liabi- 
lity and then proceed against the others. 
Vide Contract Act, section 44. If a release 
cannot affect my right I do. not see 
why a decree should. 

[D. Cuarrursee, J.—The defendant No. 3 
has now got a final decree against you. | 

Could she be in a better possession than 
if I had given hera release? Because she 
had get a decree in her favour which might 
have been challenged by me, her position 
is not rendered better than if it had been 
by a release granted by me. 


(3) 19 lud. Cas. 969; 17 C. W. N, 933, 
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[D. CHATTERJEE, J.—The very idea of re- 
lease signifies that you had the right 
which you gave up, whereas the decree 
and the judgments of the lower Courts 
show that yon had not the right at all. ] 

At any rate I am entitled to a decree 
proportionately to the shares of the de- 
fendants that are on the record. 

[Beacucrortr, J.—Are the shares known ? | 

No. Butif shares are not specified the 
presumption would be that they are 
equal. But even I am prepared to take 
a decree in the form that my suit will 
be decreed to the extent of the shares of 
the present respondents; what those shares 
are might be determined in-the execution 
proceeding. 

Babu Broja Lal Chackerbatty, in reply.— 
The question in the lower Courts was not 
so much as to whether a certain sum was 
due from the defendants but whether there 
was any relationship of landlord and ten- 
ant, andit has been found by the Court 
of Appeal below that there was no such 
relationship. As regards the contention 
of the appellant that he is entitled to a 
decree proportionately to the shares of the 
present respondents, my answer is that 
that would be making a new case al- 
together. Jt is not an ordinary case of 
ereditor and debtor, but the case is virtu- 
ally one for the special performance of a 
contract embodied in the kabuliyat by which 
the relationship of landlord and tenant 
was created. Refers to Bhoopendra Narain 
Dutt v. Romon Krishna Dutt (4) and 
Pramada Nath Roy v. Ramani Kanta Roy 
(5). The suit was under the Bengal 
Tenancy Act to get a decree for rent. 
The plaintiff cannot now in second ap- 
peal convert the suit into an ordinary 
money suit by excluding some of the ten- 
ants. 

A suit on a contract canuot be maintained 
in the absence cf some of the contract- 
ing parties. Vide Piilay v. Robinson (6). 

JUDGMENT.—This appeal arises out of 
a suit for arrears of rent upon a kabuliyat 
said to have been executed by defendants 


(4) 27 O. 417; 4 C. W. N. 107. 

(5) 35 C. 381: 12 0. W. N. 249; (P.C.), 10 Bom. 
L. R. 66 7C. L. J. 189; 3 M. L. T. 151; 
L, J. 43; 35 I. A. 73. 


(6) 20 Q. B. D. 155,57 L. J. Q B, 54; 58 L, T. 110; 


36 W. R. 269. 
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Nos. 1, 2, 3, 4 and the predecessor-in-title 
of defendant No. 5. The suit was dismissed 
by both the first and second Courts. The 
said. Courts held that the kabuldyat which 
was the basis of the suit was a fictitious 
one. 

Pending the appeal to this Court, one 
of the defendants, namely, defendant No. 3 
died and her heirs were not substituted 
in proper time. The appellant has sub- 
sequently given up the heirs of defendant 
No. 3. The appeal now is one against 
defendants Nos. 1, 2, 4 and 5. 

The decision of the Courts below in 
favour of defendant No. 3 having become 
final by reason of the appeal failing 
agaiust her, a preliminary objection is 
taken by the respondent that this appeal 
cannot be maintained. 

It is contended by the learned Vakil 
for the appellant on the basis of section 44 
of the Contract Act that he is entitled to 
give a release to one of the joint contractors 
and. to proceed against the others for the 
entire claim; ard secondly, that if he is 
not entitled to do so, he can proceed 
against the defendants on the record for 
tbeir shares only. 

Taking it for granted that so far as 
defendant No. 3 is concerned there is a 
final decree between the. parties, we think 
that neither of these contentions can be 
maintained. 

Section 44 of the Act speaks of a release 
of one of the joint promisors. In this 
case, we cannot speak of a release, because 
so far as defendant No. 3 is concerned, 
the contract was found to have been illusory 
and of no effect. Therefore, there is a 
determination by a competent Court that 
the defendant No.3 is not liable. This is 
nota case of a release. That being so, 
the plaintiff is not entitled to rely upon 
section 44. 

It is further contended that as joint tenants 
or joint contractors, he is entitled on the 
principle of section 43 to sue for the 
entire rent against any of the joint 
contractors. That might he so, but in 
this case the plaintiff did choose to bring 
a suit against all the joint contractors and 
the contest proceeded on the basis of a 
joint contract. The result of what has 
taken place is that defendant No. 3, one 
of the joint -contractors, is out of 
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the action: and if we were 
decree against, the other defendants, it 
would work injustice upon them, in that 
supposing they were jointly liable, they 
would not be entitled to have a decree 
for, contribution against defendant No. 3 
who has, by the desision of a competent 
Court, been declared to be not liable. 

Then, as regards the alternative con- 
tention that the plaintiff is entitled to 
sue for the shares of the defendants on 
the record, that also is not practicable; 
for, then the shares of the defendants 
among themselves will have to be 
determined, and in this case, in the 
absence of defendant No. 3 who is out 
of the record, that cannot be done. 
` The appeal, therefore, cannot be maintain- 
ed and is dismissed with costs. 

Appeal dismissed, 


BOMBAY HIGH COURT. 
Civic Rererence No. 9 or 1915. 
February 23, 1916. 

Present: :—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Heaton. 
ABDULLABHAT LALJI AND ANOTHER-— 
PLAINTIFEFS— APPELLANTS 
versus 
THE EXECUTIVE COMMITTEE, ADEN— 
DEPENDANTS— RESPONDENTS, 

Aden Settlement Regulation (FII of 1600) — 
Rules for assessihent and collection of taxes—Provision 
regan ding finality of rateable value—Rule—Ultra 
vires. 

It is doubtful if ile 12 of the rules for assessment 
and collection of taxes made under the Aden Settle- 
ment Regulation (VII of 1900) makes the decision of 
the Judge of the Resident’s Court in a rating appeal 
final, and assuming that it does make the * decision 
final it would amount to the creation of a juris- 
diction which the’ Legislature withheld, and thus 
would bo ultra vires, fp. 148, cols. 1 & 2j : 

Reference made by the Political Resident 


at Aden. 
Messrs. Inverarity, Setalyad and Mulla, with 
them Mr. Ratanlal Ranchkoddas, for the 


Appellants. 


e 


to give a 


Mr. Jardine (Advocate-General) and Mr. 

Strangman, for the Respondents. 
JUDGMENT. 

Scorr, C.J.—This is a reference under 
section 8 of the Aden Act II of 1864 for 
the decision by this Court of the following 
questions:— 

1. Whether the lower Court (i.e. of the 
Assistant Resident) did not act irregularly 
and illegally in declining to hear the 
plaintiffs’ case as a whole and raising a 
certain preliminary issue and deciding the 
same without taking any evidence as to the 
merits of the case. 

2. Whether the decision of the lower 
Court on the said issue was not erroneous. And 

3. Whether the lower Court was not 
wrong in dismissing the plaintiffs’ suit. 

The nature of- the plaintiffs’ suit and the 
circumstances under which the preliminary 
issue, the subject of the reference, was raised 
are stated in the judgment of the Assistant 
Resident as follows:— 


“The plaintiffs, in 1909, obtained a lease 
from Government of certain Jands in the 
Sheikh Othman District of Aden for the 
purpose of constructing salt works thereon 
and the manufacture of salt therein. The 
plaintiffs pay a rent of Rs. 7,000 per 
annum for this land, plus a royalty of 
eight annas per ton on all salt exported 
by them. The defendants, the Executive 
Committee of the Aden Settlement, constitute 
the Municipal authority of the Aden 
Settlement, within the area of which is 
comprised the land upon which the plaintiffs’ 
salt works are situated. 

“As stated in the plaint, the Political 
Resident at Aden, in exercise of powers 
conferred upon him by the Aden Settlement 
Regulation (No. VII of 1900), had published 
two Notifications, dated 26th March 1909, 
levying certain taxes and laying down rules 
for the assessment and collection thereof. 
Included among the taxes so levied were a 
House and- Property Tax and a General 
Sanitary Tax, both taxes to be assessed on 
the rateable value of the property taxed. 

“By these Notifications, the defendants 
were charged with the duty of assessing 
and collecting the said taxes in accordance 
with the rules therein embodied. 

“The defendants, acting on the powers 
thus conferred on them, fixed the rateable 
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value of the aforesaid leasehold lands of 
the plaintiffs at Rs. 7,000, that being the 
amount payable by the plaintiffs as annual 
rent for the lands. This was done in the 
year 1909, when the salt works had only 
just begun to be constructed and no salt 
had as yet been produced. In the year 
1911, when production had commenced, the 
defendants adopted a new mode of assessment, 
and fixed the rateable value of the property 
at one-half the value of the salt exported 
by plaintiffs during the year, less ten per 
cent, 

“The plaintiffs state that they protested 
against this new mode of assessment, but 
their protest was overruled by defendants, 
who continued in the following years to 
assess the taxes on the new basis in spite 
of protests from plaintiffs on each occasion. 
The plaintiffs urge that this new method 
of assessment is wrong in principle and 
oppressive, as well as being illegal and 
unauthorised, and they ask for a declaration 
of the Court to that effect. They ask 
further for a declaration that the correct 
method of assessing the taxes is to make the 
fxed rental Rs. 7,000 or at most such 
sum plus the royalty payable by plaintiffs 
on salt exported as the rateable value of 
the lands and to assess the taxes on such 
rateable value. They ask finally for a 
decree for the refund of the excess sums 
over the amount legally payable recovered by 
defendants during the three years 1911-1914, 


“Now the first point to be noted is that 
in their plaint the plaintiffs make no 
mention whatever of the fact that in three 
successive years they made three appeals 
to the Court of the Resident, in the manner 
provided in the rules, against the defendants’ 
decisions of which they complain, and that 
all these appeals were rejected by the 
Court. This -is a fact to which great 
importance is, not unnaturally, attached 
by the defendants, who maintain that these 
decisions in appeal are final, and that this 
Court cannot interfere. In the circumstances 
it has been necessary to frame a preliminary 
issue:— Whether this Court has jurisdiction 
to interfere with the assessment fixed by 
the defendants, and confirmed by the 
Appellate Authority? If the decision on 
this issue be fonnd in the negative, this 


Court can have mo option bnt to dismiss 


the suit”, 4 


The plaintiffs inter alian contended that 
the rules providing for appeals against 
over-assessment were not passed’ by the 
Legislative Council and, therefore, have not 
for the purposes of the present case the 
force of law. 

The Aden . Settlement Regulation, 1900, 
made under the Government of India 
Act, 1670 (38 Vie., O. 8), provides for the 
establishment of an Executive Committee 
for the Municipal Government of Aden to 
be appointed and controlled by the Resident 
which shall have such authority, discharge 
such functions and exercise such powers 
within the area to which the Regulation 
extends as the Resident may by any rules 
under the Regulation direct. By clause 13 
the Resident is authorised, subject to the 
previous sanction of the Local Government, 
to make rules to provide for certain 
specified matters which include “the 
assessment and collection of any toll, 
cess, tax or other impost imposed under 
the Regulation.” 

By clause 11 the power to impose such 
tolls, cesses, taxes and other imposts as 
are necessary for the purposes of the 
Regulation is vested in the Resident, who 
may fix the taxes and modes of levying 
or recovering the same. 


On the 26th March 1909, the Resident 
imposed inter alia a House and Property 
Tax and General Sanitary Tax, and on 
the same day issned rules purporting to be 
for the assessment and collection of the 
House and Property Tax or General Sanitary 
Tax. 

They provided inter alia for the preparation 
of an assessment list containing “the annual 
letting value or other valuation on which 


the property is assessed”, for complaints 
to the Executive Committee where any 
property was for the first time being 


entered in the list or in which the entered 
rateable value has been increased, and for 
appeals against any rateable value to the 
Judge of tbe Resident’s Court. 


Rale 12 provides that after appeals, if 
any, are decided and the results noted 
in the assessment list, all rateable values 
so entered in the list shall be final subject 
to such action asemay be necessary under 
rules 17 and 1€ to amend ihe list from 
timesto time. 
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Tt may be observed that the rules contain 
no rules for assesement but only directions 
for the entries to be made inthe assess- 
ment book after the property has been 
assessed. 

This point can be made clear by reference to 
the City of Bombay Municipal Act (Bombay: 
Act III of 1828), which is expressly referred 
to in the Notification of Taxes of the 29th 
March 1909. 

Sections 146 to 158 of the Bombay hee 
provide for the persons tc be made liable. 
These sections are adopted by reference 
in the Notifcation of Taxes but sections 154 
aud 153, which -provide for the mode of 
assessment, have no counterpart in either 
the rules or the Notification of the Resident. 


The provision of rule 12 regarding the 
finality of the rateable value is apparently 
taken from the first and the last lines of 
section 219 (1) of the Bombay Act, but 
there is no counterpart to the Bombay 
provision that the decision of the Judge 
in an appeal against such value shall be 
final. : 

It is, however, assumed by the Assistant 
Resident’s judgment that the provision that 
the rateable value shall be final, is equi- 
valent to a provision. that the decision of 
the Judge in the rating appeal shall be 
final. 


. If this was the intention it is curious 
that the Bambay Government, whose previons 
sanction to the rules was necessary, should 
have sanctioned the omission of the provision 
that the decision of the Judge ina rating 
appeal shall be final. It is curious for the 
reason that the corresponding provision in 
section 214 of the Bombay Municipal Act 
was found to require validation by an Act 
-of the Governor-General, viz, Act XII of 
1888. 


It is just as probable that the provision 
that the decision should be final was omitted 
in order not to prevent suits for refund of 
disputed rates in the Court of the Resident, 
in which suits a case might be stated under 
the Aden Act for the decision of the High 
Court as they can be stated by the rating 
appeal Court in Bombay under the Act 
XII of 1888, or because there was a doubt 
as’ to the legality of limiting by rules the 
ordinary jurisdiction of the Resident’s Court, 


We will, however, dispose of the ` reference 
now before us on the assumption that the 
rule 12 is intended to make the decision 
of the Judge of the Resident’s Court in 
a rating appeal final. On this assumption 
we think the rule is «lira vires. - 

It is well establisbed that a distinct 
unequivocal enactment is required for the 
purpose of ‘either adding to or taking away 
the jurisdiction of a Court. The Resident’s 
Court had already jurisdiction” under the 
Aden Act of 1864 to hear and determine 
all cases of whatever value. The rule 12 
read as it has been by the Assistant 
Resident amounts, to use the words of 
Lord Watson in King y. Hendersm (1), to 
“the creation of a jurisdiction which the 
Legislature withheld.” It would, if valid, 
force the aggrieved rate-payer to accepta 
final decision by a procedure in which 
appeal by way of case stated to this Court 
would not be open, No one disputes that 
such a result may be obtained by legislative 
enactment ‘by a competent authority, but 
authority to achieve such a result by the 
subordinate legislation of rules cannot be 
implied, for the presumption is the other 
way. 

We are, therefore. of opinion that there 
is no valid objection to the trial on its 
merits of the suit instituted by the plaintiffs. 

We answer the questions put as follows: — 

(1) In the affirmative. 

(2) The decision of the lower 
was erroneous. - 

(3) The lower Court was 
dismissing the plaintiffs’ suit. 

Costs consequent on the reference to be 
costs in the suit. 

Reference answered accordingly, 


(1) (1898) A. C. 720; 67 Ù. J.P. ©. 134; 79 L.T. 
37; 14 T. L. R. 490; 47 W. R. 157 (P. C). 
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ALLAHABAD HIGH COURT. 
Execurion Seconp APPEAL No. 698 
or 1915. 

April 17, 1916. 
Present:—Justice Sir P. O. Banerji, Kr. 
RATAN LAL—Decrte-sopper— 
APPELLANT 
versus 
Musammat BIBA KUNRIA AND-OTHERS— 


JCDGMENT-DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 19° 8), s. 11, O. XXI, 
r. 22—Haecution—Interest claimed in previous appli- 
cation for execution—Objection, no opportunity of— 
Subsequent application —Objection, if barred. 

Where in a previous application for execution of 
a decree by the transferee of the decree interest was 
claimed but there was no occasion to issue a notice 
to the judgment-debtor to show cause as required 
by Order XXI, rule 22 of the Civil Procedure Code, 
1408, andthe judgment-debtor had no opportunity 
of raising any objection as to the interest claimed: 

Held, that the judgment-debtor was nos debarred 
from contending in a subsequent application for 
execution of the decree that he was not liable for 
the amount claimed. [p. 145, col. }.] 

Ghulam Muhammad Khan v. Narain Das, A. W. 
N. (1901) 82; Kalyan Singh v. Jagan Prasad, 30 Ind. 
Cas. 528; 18 A. L. J. 828; 87 A. 589, referred to. 


Execution second appeal from the deci- 
sion of the District Judge of Aligarh, dated 
the 30th January 1915. 


Mr. Mohan. Lal Sandal, for the Appellant. 

Mr. Agha Haidar, for the Respondents. 

JU DGMENT.—The appeal arises out of exe- 
cution proceedings and the question, is whether 
the decree-holder-appellant was entitled to 
charge interest on the amount alleged by him 
to be due. The decree in this case was passed 
on the Sth of April 1906 under section 88 of 
the Transfer of Property Act in favour of one 
Sita Ram. It was for a sumof Rs. 1,481 
and provided that future interest would be 
payable at the rate of 6 per cent. per annum. 
An order absolute under section 89 of the 
Transfer of ‘Property Act was passed on 
the 14th of September 1907, but this order 
contained no provision as to payment of future 
interest. 


On the 2nd of October 1907 the decree-holder 
and the judgment-debtor entered into a 
compromiseand under this compromise it was 
agreed between the parties that the decree- 
holder would be entitled to a sum of 
Rs. 1,200 and no more, There was no provi- 
sion in the compromise that interest would be 
payable upon the aforesaid sumof Rs. 1,200, 
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This compromise took the place of the decree 
and from the terms of the compromise itis 
clear that there was no agreement between 
the parties that beyond the sum of 
Rs. 1,200 any further sum would be payable 
in the shape of interest. The decree was 
assigned to the present applicant for execu- 
tion on the20th of July 1908. He took 
no steps until the 14th of March 1910, when 
he applied to. have his name substituted 
for that of the original deeree-holder. In 
that application in calculating the amount 
of the decree he included interest. This 
application was dismiseed for defanlt on the 
llth of June 1910. He made a farther 
application on the 16th of that month for 
the same purpose. A notice was issued, to 
the original decree-holder and the judgment- 
debtor and on the 17th of September 1910, 
the name of the transferee was ordered to he 
substituted for ihat of the original decree- 
holder, On the 14th of February 1911, the 
transferee of the decree applied for execu- 
tion. As more than one year had not 
elapsed from the date on which the last 
application was disposed of, no notice, such 
as is required by Order XXI, rule 22, was 
issued. The decree was transferred to the 
Collector for execution. The judgment- 
debtor made some payment and took time 
and the record was returned to the Court 
by which it had been transmitted to the 
Collector, On the 25th of September 1913, 
the present application for execution was 
presented and in it the. applicant included 
interest on the amount which he sought 
to recover. The jadgment-debtor raised an 
objection to the effect that interest was not 
payable under the {erms of the compromise. 
The Conrt of first instance overruled the 
objection, bnt the lower Appellate Court 
allowed it. In ihis appeal it is contended 
that interest ought to have been allowed. 

The learned Vakil for the appellant has 
put forward two reasons for his contention. 
He urges that if the terms of the decree 
and the compromise be properly construed, 
it must be held that ib provided for the 
payment of interest. Itis next urged ihat 
as upon the application fer execution dated 
the 14th of February -1911 no objection 
was raised by the judgment-debtor as to 
the claim for interest, the matter has be- 
come res judicata. In my opinion both con- 
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tentions must fail. have already said 


that the compromise has taken the place: 


of the decree. If the order absolute had 
stood alone it might, with some force, have 
been urged that as that order only made 
the original decree absolute and as_ the 
original decree provided for future interest, 
the decree-holder was entitled to interest 
-in spite of the omission to provide for in- 
terest in the order absolute subsequently 
passed; but in the present case the parties 
entered into a’ compromise, and the only 
amount which under that compromise the 
decree-holder was entitled to recover was, 
according to the agreement of the parties, 
Rs. 1,200. There was no mention of in-. 
terest. On the -contrary the terms of the 
compromise show that, the decree-holder 
gave up everything except Rs. 1,200. 
Therefore, under the compromise the judg- 
ment-debtor is not liable to pay interest. 

As regards the second point it is admitted 
that there was no adjudication between the 
parties when the application for execution, 
dated the 14th of February 1911, was made. 
There was no occasion to issue a notice 
to show cause as required by Order KAT, 
rule 22, and, therefore, the judgment-debtor 
had no opportunity of raising any objection 
as to the interest claimed by the transferee 
of the decree. The learned Vakil for the 
appellant has referred to the decision of 
a Bench of this Court in Ghulam Muhammad 
Khan v. Narain Das (1). Inthat case it was. 
held that as the decree-holder had made 
several applications for execution in which 
he had ineluded interest and the judgment- 
debtor raised no objection and the Court 
ordered execution to issue, it must be held 
that-there was an adjudication- by the 
Court adverse to the juodgment-debtor and 
the same question could not be raised in 
subsequent proceedings. In the present case 
the only application for execution in which 
interest was included was the application 
of the lth of February 1911. As regards 
that application no notice was issued to 
the judgment-debtor to show cause why 
execution should not issue and no such 
notice was necessary. The judgment-debtor, 
thérefore, had no opportunity of raising’ 
an objection as to the amount claimed be- 


(1) A. W. N. (1901) 82. 
1 
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fore execution was granted. Itis true that 
a notice was issued for settling the matters 
referred to in Order XXI, rule 68, but that 
was not a notice relating to execution of 
the decree. In a recent case, namely, Kalyan 


. Singh v. Jagan Prasad (2), it was held by a 


~ 


Bench affirming the decision of a learned 
Judge of this Court that the fact that a 
judgment-debtor did not on a previous 
application for execution ‚take exception to 
the amount set forth in it as being due, 
did not preclude him from afterwards 
raising the question of his liability. In 
the present case there was,as I have said 
above, no order which might be deemed 
to be equivalent to an adjudication as be- 
tween the parties in regard to the amount 
payable under the dezree. Therefore, the 
omission of the judgment-debtor to contest 
the’ amount claimed upon the previous 
application of 19}1 did not debar her 
from contending in the present case that 
she was ‘not liable for the amount now 
claimed. In this view the decision of the 
Court below is right and this appeal must 
fail. I accordingly dismiss it with costs. 
Appeal dismissed, 
(2) 30 Ind. Cas. 523; 13 A. L, J, 828; 37 A. 589. 





CALCUTTA HIGH COURT. 
AppeaL FROM Orver No. 166 or 1914 
March 27, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 

SATIS RANJAN DAS AND oTHers— 
Decrek-HOLDERS—APPELLANTS 

me Versus 
NASARADDI PATWARI AND oTHERS— 


i RESPONDENTS. < 
Bengal Tenancy Act (VIII of 1885), Seh. IH, 
Art. 6—Decree for arrears of rent after cessation of 
landlord's interest, execution of —Limitation, 
The special law of limitation prescribed by the 
Bengal Tenancy Act for the execution of rent-decrees 
does not apply to a decree in a suit for arrears of 


‘vent brought by n landlord after he has parted 


with his interest as landlord. The decree-holder 
in such a case is entitled to execute his decree under 
the general law of limitation. [p. 146, col. 2.] 

Arthur Henry Forbes v. Maharaj Bahadur Singh, 23 
Ind. Cas. 632; 41 C. 926,18 C. W. N. 747; 15 M. L. 
'T, 360; (1914) M. W. N. 397; 12 A. L. J. 653; 27 M, 
L. J. 4 1 L. W. 1939, followed, : 

Appeal against the order of the Additional 
District Judge of Bakargunge, dated the 17th 
of January 1914, affirming that of the 
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Munsif, 2nd Court at Bhola, dated the 23rd 


of Septamber 1913. 

FACTS. —The material facts will appear 
trom the following judgment of the Addi- 
tional District Judge, Bakargunge: 

“This is an appeal against the dismissal of a 
rent execution case on, the ground of limita- 
tion under Artiéle 6, Schedule III, of the Ben- 
gal Tenancy Act. The decree-holder appeals 
and the learned Pleader -on his behalf contend- 
èd (1) that as the decree-holder before obtain- 
ing the decree had ceased to be the landlord 
of the tenant, this decree cannot be regarded 
as one under the Bengal Tenancy Act, and 
(2) that the execution petition was not 
barred as it was brought within three years 
from the last execution case. 

I think that these contentions must fail, 
The suit was certainly a suit between land- 
lord and tengnt under the Bengal Tenancy 
Act, as it was by a sole landlord, 

The relationship 
period for which rent was claimed. “ 

As. regards limitation I think the view 
taken by the Court below is perfectly correct. 
This application was more than three years 
after the decree and the main fact that two 
previous execution petitions, although time- 
barred, had not been objected to, cannot save 
limitation in the case of this application. 
The principle laid down in Mungul , Pershad 

. Dicht v. Grija Kant Lahiri (1) bas no 
application here and I think the view taken 
in this connection by the Court below is right 

The result is that the appeal is dismissed 
with costs, Pleaders fee Rs. 5.” 


Babu Brojo Lal Ohakravarti (with him 
Babu Bimal Ohandr Das Gupta), for the 


Appellants.— Firstly, I submit that the decree - 


in this suit iss not a decree under the pro- 
visions of the Bengal Tenancy Act, for the 
provisions of section 65, Bengal Tenancy Act, 
do not apply in this case. The suit for rent 
was brought after the plaintiff had trans- 
ferred the Jand by sale and his interest in 
the property thereby ceased. 


Secondly, the suit was not between landlord 
and tenant to whom only the provisions of 
the Tenancy Act apply. Atthe time of the 
suit the plaintiff had ceased to be the land- 
Jord as he had no longer any interest in the 


(1), 8 0. 51; 11 C.L. R. 118; 8 I. A. 128; 4 Sar. P, 
C, J. 249. 
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property. Refers to Arthur Henry Torbes 
v. Maharaj Bahadur Singh (2). 

Hence the special limitation of 
years does not apply and the case is governed 
by the general law. 

JUDGMENT.—Two points have been 
argued in this case. The first is that the 
decree-holder, having parted with his interest 
as landlord in the property in respect of 
which arrears were claimed by him, was not 
a landlord of defendant at the time when he 


brought his suit and that, therefore, the suit . 


was net one between a landlord and tenant 


within the meaning of Article 6, Schedule . 


111, of the Bengal Tenancy Act; and, secondly, 
that even if the Article applied, the jadgment- 
debtor, not having objected to previous execu- 
tions after the expiry of three years under 
the special law of limitation, was preclnded 
from taking that objection again. 


Upon the first point, we think that the l 


learned Vakil is right in his contention and 
he is supported by the decision of the Privy 
Council in the case of Arthur Henry Forbes v, 


Maharaj Bahadur Singh (2). The decree-holder, . . 


baving parted with his interest as landlord 


before he brought his suit for arrears, cannot - 


be held to have been suing as a landlord 
in respect of arrears of rent from his tenant. 


The special law of limitation, therefore, does. 
not apply and the decree-holder was entitled. 


three . 


to execute his decree under the general law. 


of limitation, according to which his appli-. 


cation is not barred. 

This being our view on the first question, 
it is not necessary to investigate the second 
point taken by the learned’ Vakil. 

"This appeal is decreed with costs, two gold 
mohurs. 
~ Let the record be sent down. ‘ 

Appeal allowed; Oase remanded. 


(2) 28 Ind Cas. 632; 410.926 (P.C.); 18 0. W. 
N. 747; 15 M. D. T. 380; (1914) M. W. N. 397; 12 A. 
L. J. 653; 27 M. L. J. 4; 1 L. W. 1059. 
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BOMBAY HIGH COURT. 
Seconp Crvit Appear No. 142 or 1914. 
December 1, 1915. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Beaman. 
VISHVANATH GANESH JOSHI axp 
ANOTHER—-DEFE NDANTS— APPELLANTS 
versus 
BALA KARU KAPADI AND OTHERS ~ 
PLAINTIFYS— RESPONDENTS. 

Transfer of Property Act IV of 1882), s. 55 (2)-- 
Vendor and purchaser-——Vendor professing to sell par- 
ticùlar quantity or quality of property, whether bound 
to pay damages for errors of quality or quantity. 

Where n sellér professed to transfer by'a sale-deed 
to the buyer particular plots of land burdened only 
by a yearly tenancy, and the buyor subsequently 
found that they were burdened by a permanent 
tenancy: 

Held, that there was a clear case ofa broken 
contract or warranty for which the purchaser was 
entitled to claim damages without rescinding the 
purchase. [p. 148, col. 1.] 

After tho purchaser has taken a conveyance and 
the purchase-money has been paid, no action can be 
maintained either at law orin equity for damages 
or compensation on account of errorsas to the 
quantity or quality of the subject-matter of the 
sale, unless such error amounts to a breach of some 
contract or warranty cohtained in the .conveyance 
itself, or unless some fraud or deceit has been 
practised upon the purchaser, [p. 14%, col. 1.] 

Second appeal from the decision of the 
Acting District Judge of Ratnagiri, in Appeal 
No. 218 of 1913, amending the decree passed 
by the Subordinate Judge at Deorukh, inCivil 
Suit No. 132 of 1912. 

Mr. V. B. Virkar, for the Appellants. 

Mr. K. N. Koyajee, for Respondent No. 1. 

Mr. B. V. Desai, for Respondent No. 2. 

JUDGMENT. 

Scott, C. J.— The plaintiff, by a sale- 
deed of the 9th of November 1908, tcok a 
transfer of certain immoveable property from 
the lst and 2nd defendants in which it was 
stated by the transferors that plots bearing 
serial numbers 2 to 4 are given for cultiva- 
tion to Sayyad Ali Bavasaheb under an oral 
agreement for one yearona makta (rent) 
of Rs. 5-12-0, and having paid the con- 
sideration money he was obstructed in his 
attempt to obtain possession of these plots 
by the alleged yearly tenants who claimed 

-to be permanent tenants. He, therefore, 
has brought this suit against his’ vendors 
and the tenants to recover possession of the 
Jand from the tenants or,in the alternative, 
to recover Rs. 600as damages from the vendors 
pn account of the misrepresentation in the 
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sale-deed as to the nature of the tenancy. 
Ié has been held thatthe tenants are perma- 


nent tenants, and with that question of fact 
we cannot interfere in second appeal. 
The more difficult question is whether 


the defendants are liable to pay damages 
to the plaintiff in consequence of their 
statement contained ia the sale-deed with 
reference to the tenancy of the occupants 
of the plotsabove mentioned. Both Courts 
have held that the plaintiff is entitled to 
damages and the lower Appellate Court has 
differed from the Trial Court only in granting 
the plaintiff substantial, instead of unsubstan- 
tial, damages. The defendants 1 and 2, who 
are the vendors, expressed their willingness 
to refund the price and cancel the sale. 
This, however, the plaintiff is not prepared 
to consent to. He only wishes for damages 
in respect of that portion of that land which 
is held on permanent tenancy. There is no 
doubt that there has been a serious mis- 
description of the plots with which we are 
now concerned, and that the purchaser has 
got something of less value than what he 
had reason to believe he was buying from 
the statement contained in the conveyance. 

Most of the English authorities referred 
to do not afford much assistance in the case, 
because there was in them generally a 
stipulation in the contract made before con- 
veyance entitling the purchaser to compensn- 
tion for misdescription, ‘and the question 
has arisen in England whether such compensa- 
tion ean be claimed after the purchaser has 
proceeded ‘to completion by taking a con- 
veyance. In such cases the question appears 
to have been now settled in favour of the. 
purchaser by the decision of the Court of 
Appealin Palmer v. Johnson(1). 

Here, however, we have not got any 
preliminary written contract, and no express 
stipulation prior to conveyance. On the other 
hand we have in the Transfer of Property 
Act a provision in section 55 (2) that “the 
seller shall be deemed to contract with the 


buyer that the interest which the seller professes 


to transfer to the buyer subsists, and that 
he has power to transfer the same.” Now 
here the seller has professed to transfer to 
the buyer these particular plots of land bur- 
dened only by an yearly tenancy, and the 


(1) (1883) 13 Q. B. D. 351; 53 L, J. Q. B. 548; 51 
36. 


L. T, 211; 38 W.R 
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buyer now finds that they are burdened by a 
permanent tenancy. The profession isas to 
the extent of the reversionary interest of the 
vendor. The purchaser, therefore, would be 
entitled to sue upon the implied contract 
expressed in the sub-section which we have 
just referred to, and to recover damages for 
the breach of it. It wonld seem from the 
dictum of the Court in Jolliffe v. Baker (2) 
that “after the purchaser has taken n con- 
veyance and the purchase-money has been 
paid, no action can be maintained either at law 
or in equity for damages or compensation on 
account of errors as to the quantity or quality 
of the subject-matter of the sale, unless such 
error amount to a breach of some contract or 
warranty contained in the conveyance itself, 
or unless some fraud and deceit has been 
practised upon thepurchaser.” Thecontract, 
which would by the terms of the 
Conveyancing Act, 1881, section 7 [which 
came into force after the conveyance in 
Jolliffe v.Baker(2)], be implied, is more limited 
than the implied contract under section 55 
(2) of the Transfer of Property Act. Such 
implied contract would be in the nature of 
the warranty referred to in Jolie v. Baker 
(2). There can be no doubt as to the quality 
of the subject-matter represented in the 
present case. It is found by the lower 
Court thatthe insertion as to the particular 
nature of the lessees’ holding in the transfer- 
deed was made at the desire of the purchaser. 
We think, therefore, that there is a clear 
case of a broken contract or warranty for 
which the purchaser is entitled to claim 
damages without rescinding. the purchase. 
The damages have been fixed by the lower 
Appellate Court, and the decision upon that 
point has not been attacked on any ground 
of Jaw, and is, therefore, binding upon us. 
We affirm the decree and dismiss the ap- 


peal with costs. Separate sets of costs. 
Defendants 1 and 2 must pay half the 
costs of the plaintiff throughout. In other 


respects the decree is affirmed. Respondent 
No. 1’s cross-objections 3 and 4 are allowed 
to be withdrawn as. they do not exist for 
want of notice. 

: Decree affirmed. 


(2) (13) 11 Q. B. D. 255 at p. 269; 52 L. J. Q. B. 
609; 48 L. T. 966; 32 W. R. 59; 47 J. P. 678. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Parron No. 136 or 1914-15 or 
. Bisnore District, 
January 13, 1916. 
Present: — Mr. Holms, S. M., and 
Mr. Campbell, J. M. . 
HARDEO—DEFENDANT—ÅPPLICANT 
VETSUS 
Chaudhri SHER SINGH——PLAINTIFF 
— RESPONDENT. 

Agra Tenancy Act (IL of 1601), ss. 8, 12—Restrictien 
on leases, applicability of—Slipulation contrary to 
Proviso tos, 12, how far valid—Coniract Act (IX of 
1872), s. 23. 

The restrictions on leases and agreements relating 
to tenancy, contained in section 3 of the Agra 
Tenancy Act, apply only to tenants and do not take 
away or limit any right of a Jandholder. [p. 149, 
col. I. J 

Where, therefore, a lease contained a definite 
stipulation that it was not to interfere with the 
accrual of occupancy rights either in the past or 
in the future, i. e, the zamindar practically agreed 
that the proviso to section 12 should not apply: 

Held, (1) that the stipulation was valid and could 
have effect as making the proviso inapplicable in the 
case; [p. 149, col. 1.] 

(2) that the stipulation could not be.said to 
defeat the provisions of the Agra Tenancy Act and 
as such unlawful under section 23 of the Contract 
Act. [p. 149, col. 1.] 

Sanwal Kunwar v. Murli, 16 Ind. Cas. 339; 10 A. 
L. J. 52, distinguished. 

Application for revision of the order of 
the Commissioner of Rohilkhand Division, 
dated the 30th July 1915, confirming that of 
the Assistant Collector, Bijnore, in a 
case of ejectment. ' 
JUDGMENT, 


Hous, S. M.~ (January 5th, 1916,)—As 
regards ground (3) of the application, the 
applicant is unable to point to any proof 
whatever that the rent was enhanced. 
There is, therefore, no question of estoppel. 
In the lease there is a definite stipulation 
that the lease which was being executed 
was not tn interfere with the accrual of 
occupancy rights either in the past or in 
the future, that is to say, the zamindar 
practically agreed that the proviso to 


section 12 should not apply. The question . 


for decision is—is such a stipulation valid, 
and whether it can have effect as making 
the proviso inapplicable in this particolar 
the Tenancy ‘Act 
there are definite restrictions on leases and 
agreements relating to tenancy made on or 
after- the lst of April 1900, but the 
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restriction is merely this that nothing in 
any such document shall take away or 
limit any right of the“ tenant as conferred 
or recognised by this Act. There is no 
similar restriction to the effect that nothing 
in any such document shall take away or 
limit any’ right of the landholder under the 
Act. The respondent relies on Nain Singh v. 
Mahmood Ali (1), but it does not affect 
the present question at all. ~He also 
refers me to Sanwai Kunwar v. Murli (2), 
decided by the High Court, in which a 
somewhat similar question arose. The 
learned Judge in that case based his 
decision on other points and did not 
discuss the main question. He, however, 
expressed a tentative view that a particular 
stipulation by a tenantwas unlawful under 
section 23 of the Indian Contract Act as 
being of such anature that, if permitted, 
it would defeat the provisions of the Agra 
Tenancy Act. 

The attention of the learned Judge 
apparently was not directed to section 3 
of the Tenancy Act, which applied directly 
to the. case under his consideration. The 
respondent lays stress on section 23 of the 
Contract Act, because, he says, the object 
of this agreement is unlawful, as it is 
of such a nature that, if permitted, it would 
defeat the provisions of section 12 of the 
Tenancy Act. This, I think; is stretching 
language rather toofar. Such an agreement 
would only be entered into on rare occasions, 
and can hardly -be said to defeat the 
provisions of this section. Moreover, as 
I have said before, had it been intended 
that a landholder was restricted. from 
making an agreement which should limit 
his right. under the Act, section 3 would 
have been drafted otherwise. 

The only question that remains for con- 
sideration is whether the error of law is 
so gross and palpable as to necessitate 
interference on revision, for there is no 
question that substantial injustice has been 
caused. 

I think it is. I would, therefore, set aside 
the orders of the lower Courts, and dismiss 
the suit for ejectment, respondent paying 
costs throughont, 

Campnett, J. M.—I agree. 


Application allowed; Suit dismissed. 
(1) Selected Decision No. 14 of 1910. 
(2) 16 Ind. Cas. 389; 10 A. L. J. 52. 
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PATNA HIGH COURT. 
Ssconp Oivi Appeat No, 1277 or 1914. 
April 11, 1916. 

Present:—Mr. Justice Mullick. 

NAIK PANDEY—Puaintirr— 

APPELLANT 
versus 
BIDYA PANDEY AND anotasr—Derenp- 
ANTS— RESPONDENTS. 

Bengal Tenancy Act (FIII of 1885), ss. 56, 58 (3), 
(5)—Landlord’s refusal to grant rent receipts — Kum- 
mary enquiry by Collector on tenant's application, 
whether prosecution of landlord —Discharge without 
award of compensation—Claim for compensation in 
Civil Court—-Malice, reasonable and probable cause, 
whether questions of law—Decree for rent—Bar of 
proceedings under s. 58—Res judicata — Civil Procedure 
Code (Act F of 1908), s. 11. 

Asummary inquiry by a Collector unter section 
58 (3) of the Bengal Tenancy Act on the application 
of atenant is in the nature of a prosecution of tho 
landlord for an offence within the meaning of that 
term in the Indian Penal Code. [p. 151, col.1.] 

Emperor v. Mohunt Ramdas, 9 O. W. N, 816; 2 Cr. L. 
J. 532, followed. 

The discharge of a landlord under section 58 (5) 
without an award of compensation does not bar the 
landlord’s right to recover the same by procecdings 
ina Civil Court, the cause of action being referable 
to tort. [p. 16], col. 2.] 

Malice and absence of reasonable and probable 
cause follow as an inference of law from the finding 
that a complaint under section 58 (8) of the Bengal 
These are questions not for 
the Jury, but for decision by iho Judge as questions 
of law. [p. 150, col. 2; p. 151, ecl. 1.] 

_Pestonji Muncherji M. Mody v. Queen Insurance Com- 
pany, 25 B. 332; 2 Bom. L. R. 939; 4 0. W. N. 781, 
explained. : 

Harish Chunder Neogy v. Nishi Kanta Banerjee, 28 
C. 59!; Shama, Bibi v. Chairman of Baranagore 
Municipality, 6 Ind. Cas. 675; 12 0. L. J. 410; Lister 
v. Perryman, (1870) 39 L. J. Ex. 177; 4 H. L. 521; 238 
L. T. 269; 19 W. R. 9 and Brown v. Hawkes, (1891) 2 
Q. B. 718; 61 L. J. Q. B. 151; 65 L. T. 109; 65 J. P. 
823, referred lo, 

The existence of a decree against a tenant for 
rent, in respect of which receipts are claimed under 
section 56, operates as res judicata of the fact of its 


payment in subsequent procecdings held under 
section 58 (3) of the Act. [p. 150, col. 1] 

Mr. Rajendra Prasad, for the Appel- 
lant. 

Mr. Baidyanath N. Sinha, for the Re- 
spondents. ? 


JUDGMENT.—-The plaintiff is the land- 
lord and the defendants are the tenants. 
On the 19th of April 1912, the defendants 
madea complaint to the Collector against 
the plaintiff, stating that they had paid 
Rs. 24 tothe plaintiff? on account of rent 
for 1319 Fasli but that the plaintiff in 
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spite of demand had refused to give them 
a printed rent-receipt. The plaintif was 
summoned by the Colleetor in accordance 
with the provisions of section 58 of the 
Bengal Tenancy Act, but on tHe ‘7th of 
July 1912 the case was dismissed for 
want of prosecution. The present suit was 
instituted on the 21st of September 1912 
for damages for malicious prosecution in 
respect of the above complaint. The Munsif 
found for the plaintiff and decreed a sum 
of Rs. 100 as damages. Against that 
decree both sides appealed. The Subordi- 
nate Judge who heard the appeals found 
that the allegation of the tenants to the 
effect that they bad paid ike rent for 
1319 Fasti was true and that the landlord 
had contravened the provisions of the Bengal 
Tenancy Act in refusing to give them a 
printed rent-receipt. The Subordinate Judge 
accordingly dismissed the suit. Against 
this decree the plaintiff prefers the present 
second appeal, 

A very material fact in the case is 
that on the 30th of June 1913 the land- 
lord obtained’a decree against the defend- 
ants for the rents of the years 1316 to 1319 
Faslis inclusive; that decree was not appeal- 
ed against and is final, and on behalf of 
the plaintiff it is urged that it operates 
as resgudicata of the fact of payment of 
Rs. 24 alleged by the defendants. In 
my opinion this contention must prevail. 


It is argued by the learned Vakil for 
the respondents. that no issue in the 


present suit was directly and substantially ' 


in issue in the rent-suit and that, there- 
fore, section 11 of the Civil Procedure 
Code cannot apply. Now what is the 
material issue in the present suit. It is 
issue No. 3 which runs as follows :— 


“Whether the proceedings under section 
58 of Act VIII of 1885 were initiated 
falsely, maliciously and without reasonable 
and probable cause.” 

It is 
` issue in 
of this 
whether 


true that this issue was nob in 
the rent-suit, but the decision 
issue depends on the question 
the defendants’ allegation as to 
payment of rent for 1319 Fasli is true 
or false and that matter was certainly 
directly and substantially in issue in the 
veut-suit. The vital matter in the present 
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suit is the fact of payment, and it is 
admitted that that was certainly the matter 
directly and substantially in issue in the 
former suit. I cannot see that-the matter 
of the payment is collateral or incidental 
in the present suit. So it being admitted 
that the Munsif who tried the rent-suit 
had- jurisdiction to try the present suit 
also, the defendants cannot escape the 
operation of section 11 of the Civil Procedure 
Code. I hold that it was not open to .the 
learned Subordinate Judge of the Court 
below to find that the tenants had paid 
the Rs. 24 alleged to have. been paid on 
account of rent for 1319 Fasli. If -that 
finding goes, then it follows that the plaint-. 
iff in the present suit must get a decree. 
There could not have been any reasonable 
or probable cause for laying the complaint 
under section 58 of the Bengal Tenancy 
Act and I agree with the reasonings of 
the learned Munsif as to the absence of 
such reasonable and probable cause. I also 
agree with the learned Munsif’s reasons’ 
for inferring that there was malice on the 
part of the defendants. i 


It has been contended by the learned 
Vakil for the respondents before me that 
the questions of reasonable and probable 
cause and of malice are questions of fact, 
which the learned Subordinate Judge was 
competent to determine and in respect of 
which his findings cannot be interfered 
with. 


Now as I have already observed, the 
learned Subordinate Judge’s judgment is 
vitiated” by an error of law and cannot 
be supported. But I do not think it 
necessary that I should remand the appeal 
again for re-hearing because the question 
of reasonable and probable cause as well 
as that: of malice is a question of law ‘to be 
determined upon certain facts fonnd. Here 
I have found that the complaint of the 
defendants of the 19th of April 1912 was 
false. In my opinion it follows from this 
as an inference of law that there was no 
reasonable or probable cause for making 
the complaint. In my opinion it also 
follows that there was malice on the part 
of the defendants inthe circumstances in 
making the complaint. Although there are 
certain expressions used in Pestonjt .Muncherji 
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Mody vy. Queen Insurance Company (1) to the 
effect that in India in trials without a 
Jury the question of reasonable and pro- 
bable cause and malice becomes a question 
of fact, it is clear that those expressions 
were used only in reference to the pro- 
priety of a certificate for appeal to the 
Privy Council. The ruling in fact ex- 
pressly accepts the general doctrine that 
the question of reasonable and probable 
cause and of malice is one for the Judge, 
a question of law. That has been also 
held in the case of Harish Ohunder Neogy 
v. Nishi Kania Banerjee (2), where the 
“High Court in second appeal proceeded to 
consider whether the Court of first appeal 
was right upon the facts in deciding 
whether there had been reasonable and 
probable cause and malice. The case of 
Shama Bibi v. Chairman of Baranagore 
Municipality (8) is also to the same 
effect. And the English cases of Brown v. 
Hawkes (4) and Lister v. Perryman (5 
lay down what are the functions of the 
Judge and Jury in England in cases of 
this kind. I am of opinion, therefore, 
that itis unnecessary for me to remand 
the case to the lower Appellate Court 
and that it is ‘competent to me to set 
aside the decree of the Subordinate Judge 
and to restore that of the Munsif. 

The next point which has been argued 
by the learned Vakil for the respondent 
is that there was no prosecution in this 
case for which damages could be given. 
That depends on a construction of section 
58 of the Bengal Tenancy Act. Itis clear 
from the terms of that section that the 
plaintiff’ has committed an offence within 
the meaning of the Indian Penal Code. 
That has been held to be so by the 
Calcutta High Court in Emperor v Mokant 
Ramdas (6). Now if the omission +o 
grant rent receipts in this case constitutes 
an offence within the criminal law and 
the defendants laid a complaint asking the 


(1) 25 B. 332; 2 Bom. L, R. 989; 40. W., N. 781. 

(2) 28 O. 591. 

(3) 6 Ind, Cas, 675; 12 C. L. J. 410. 

(4) (1891) 2 Q. B. 718; 61 L. J. Q. B. 151; 65 L, T. 
108, 55 J. P. 823. 

(È) (1870) 89 L. J. Ex. 7; | 4 H. L. 521; 23 L. P, 
269; 19 W. R. 9. 

(6) 90, W. N. 816; 2 Or. L. J. 532 
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punishment of the landlord for committing 
that offence, can it be said that there 
was no prosecution upon their part? 

It is argued that it would have been 
a prosecution if the complaint had been 
laid before a Magistrate but it is not a 
prosecution because the complaint was laid 
before the Collector, and that it was at 
best only a miscellaneous revenue pro- 
ceeding and nota prosecution. I am unable 
to accept this argument. The designation 
of the officer before whom the complaint 
was laid cannot affect the question as to 
whether the proceeding can be called a 
prosecution in the one case and not a 
prosecution in the other. In my opinion 
there was a criminal prosecution before 
the Collector. 

The third point which has been taken 
is that the defendants in the proceediag 
under section 68 were not given an 
opportunity for adducing evidence. It ap- 
pears that the application was dismissed 
for default and even if it was not dis- 
missed for default, I cannot see how the 
fact whether he did ordid not call evi- 
dence affects the question whether the 
prosecution was malicious and without 
reasonable and probable cause. 

The fourth point is that as the Collector 
is empowered under section 58, Bengal 
Tenancy Act, to give compensation to the 
landlord, the landlord cannot now in a 
civil suit claim compensation: In my 
opinion there is no substance in this 
argument. The suit is based ontort and 
the plaintiff is entitled, if be proves the 
necessary ingredients, to obtain the reliefs 
in respect of his cause of action, The 
omission of the Collector to give com- 
pensation in the proceeding before him 
does not affect the plaintiffs right 
in this proceeding. The result, therefore, 
will be that the appeal is decreed with 
costs and the decree of the Munsif re- 
stored. 

Appeal allowed. 
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BHIKARIRAM BHAGAT V. MAHARAJ BAHADUR SINGH, 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECRER No. 572 
or 1913. 

June 7, 1915. 
Present:—Mr. Tustive D. Chatterjee and 
Mr. Justice Chapman. 
BHIKARIRAM BHAGAT AND OTHERS — 

Derenvants—APpPmuLLants 
versus 
MAHARAJ BAHADUR SINGH— 
Pruaintrer— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 1&5, pro- 
visions of, if applicable to lease of lands for building 
shop—-Oceupancy right in site of shop held by raiyat. 

A raiyat who acquired lands under wœ lease for 
building a shop, in which he has resided and from 
where he has carried on his agricultural operations 
in another village and in respect of holdings under 
the same landlord, can claim the protection of section 
182 of the Bengal Tenancy Act in respect of the 
lands. [p. 168, col. 1.] 

Golam ‘Mowla’ v. Abdool Sowar Mondul, 9 Ind. Cas. 
922; 13 ©, L. J. 255; Protap Chandra Das v. Biseswar 
Pr amanick, 90. W. N. 416; Kripa Nath Chakrabuity v. 


N 


Sheikh Anu, 10 C. W. N. 944; 4 C. L, J. 882 and, 


Harihar Chattopadhyaya v. Dinu Bera, 10 Ind. Cas. 
139; 14 C. L.J. 170; 16 O. W, N. 536, followed. 


Appeal against the decree of the District 


` Judge, Murshidabad, dated the 25th Septem- 


ber 1912, modifying that of the Subordinate 
Judge, Murshidabad, dated the 30th June 
1911. 

Babu Ram Chandra Majumdar (with him 
Babu Nagendra Nath Sen,) for the Appellants. 


Babu Dwarka Nath Chakravarti, for the 
Respondent. 


JUDGMENT.—The defendants were ratyats 
holding certain jamas under the father of 
the plaintiff at Nalbati. When the Bokhara 
station on the Nalhati-Azimganj Railway 
(broad gauge) was opened, the father of 
the plaintiff wanted to establish a bazar. To 
do so he wanted shopkeepers to settle on 
his lands near the station. ° The defendant 
Bhikhari was asked to come and oper a 
shop, and he did come and was given 
some lands to build his shop which would 
necessarily be his dwelling house also. 
He built a katcha thatched house and held 
his shop there for a time. Then after a 
short time he built a pakka room and 
subseqaently other pakka rooms and resided 
with his family there and held his shop as 
well. He acquired several raryatt jamas in 
this place also under the plaintiff, so 
that he is a raiyat under the plaintiff at 


Nalbati as well as this place called Sanko 
or Raipur Telkul. Being a rawat at 
Nalhati he acquired the lands for building 
the shop where he resided, and then he 
became a raiyat at Raipur Telkul or Sanko 
and resided tin the shopbuilding and carried 
on his agricultural operations from there. 

The plaintiff, at first, sued’ to evict him 
as a trespasser but failed, the Court holding 
that the defendants were tenants and could 
not be ejected without a proper notice. 


This suit’ was then brought after the 
service of a notice. The question whether the 
tenancy is governed by the Transfer of 
Property Act or by the Bengal Tenancy | 
Act was raised in the previous case, but in 
view of the finding on thequestion of notice the 
Court did not think it necessary to go into 
the question. In this case the Trial Judge 
held that, as the land was originally taken 
for building a shop, ib was goveecned by the 
Transfer of Property Act and made a decree 
for ejéctment on the payment of Rs. 1,200 as 
compensation. On appeal by the plaintiff 
and cross-appeal by the defendants, the learn- 
ed District Judge decreed the entire suit, al- 
lowing the defendants time to remove the 
materials of their pakka house, l 


In second appeal, it bas been contended 
that both the Courts below are wrong in 
not applying the.provisions of the Bengal 
Tenancy Act. We think this contention 
is supported by a number of decisions of this 
Court dating back from 1898. In the case of 
Gclam Mowla v. Abdool Sowar -Mondul (1) 
Mr. Justice Rampini held that if a raiyat 
holding jotes with occupancy rights ina 
village holds bustu land in the same village, 
not as a raiyat but separately from his ratyat¢ 
holding, he would, in the absence ofa local 
custom to the contrary, have aright of occu- 
pancy in the homestead also. It is not 
clear from the report whether the 
homestead and the jote were held under the 
same landlord. Then in thecase of Protap 
Chandra Das v. Biseswar- Pramanick (2) the 
homestead was under one landlord and the 
jote under another in thesame village. Mr. 
Justice Geidt held that section 182 of the 
Bengal Tenancy Act applied. Mr. Justice 


(1) 9 Ind. Cas, 922.°18 O. L. J. 255. 
(2) 9C. W. N. 416. 
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Ghose did not think ib necessary to go into 
the question. This was in 1904, Then in 
1906 came the case of Kripa Nath Ohakrabutty 
v. Sheikh Anu (3), in which Rampini and 
Mookerjee, JJ., held that the homestead andthe 
raiyati need not be inthe same village or under 
the same landlord and section 182, Bengal 
Tenancy Act, applied when both were differ- 
ent.” The above cases were followed by 
Mookerjee and Teunon, JJ., in the case of 
Harihar Chattopadhyayay. Dinu Bera (4), and 


it was held that for the application of section - 


182 of the Bengal Tenancy Act it was not 
necessary that the homestead and < the 
raiyati should be either in the same village 
or under the same landlord. Under these 
rulings, the defendants would be holding the 
homestead lands at Sanko subject to the 
provisions of the Bengal Tenancy Act from 
the beginning. 

But supposing that during the first two or 
three years during which the defendants 
merely held their skop and resided on the 
disputed land and held jotes at Nalhati, they 
could not invoke the aid of section 182 of the 
Bengal Tenancy Act, there can be no manner 
of objection under a long course of rulings of 

-this Court to their claiming the protection of 
that section after they became agriculturists 
at Sanko and carried on agriculture from 
their residence at Sanko, which was also used 
asa shop. The incidents of their tenure of 
the homestead are, therefore, governed by the 
Bengal Tenancy Act, as no local custom to the 
contrary is alleged or proved. The suit for 
ejectment, therefore, fails. As the parties 
have not been able to agree asto the rent 
payable for the homestead, that must form 
the subject of a separate suit. 

The appeal isallowed and the suit of the 
plaintiff dismissed with ccsts in all Courts. 


Appeal allowed, 
(3) 10 C. W. N. 944; 40. L. J. 382. 
(4) 10 Ind. Cus, 139; 14 O. L. J. 170; 16 0. W. N. 
636. 
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LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civin AppraL No, 40 
or 1915. 
January 6,1916. 

Present:—Mr. Justice Maung Kin. 

MA PAIK—Dsvrenpant— APPELLANT 
Versus 
MA NWAI PAUK AND orgers— 
WA Piaintir¥s— RESPONDENTS, 

Evidence Act (I of 1872), ss. 91, 65—Deed of sale-- 
Intention lo create mortgage—Orat evidence, admiz 
sibility of-—-Secondary evidence— Loss of original 
document, sufficient proof of—Discretion of Trial Court. 

Cral evidence is inadmissible under section 91 of 
the Evidence Act to show that a transaction effected 
by a registered deed, which purports to bea sale, is 
in reality a mortgage. [p. 154, col. 2.] 

Maung Bwin v. Ma Hlaing, 3 L. B. R. 100, followed. 

The question, whether sufficient proof has been 
given of search for and loss of an original document, 
to lay ground for the admission of secondary evi- 
dence, is a point proper to be decided by a Jadge of 
first instance and his conclusion should not be 
overruled except in aclear case of miscarriage, [p. 
154, col, 2.] 3 

Harripria Debi v. Rukmini Debi, 19 C. 488; 19 L A 
79, referred to. 


Mr.-J. R. Das, for the Appellant. 

Mr. N. 0. Sen, for the Respondents. 

JUDGMENT.—Plaintiff Maung Shwe Lu 
(since deceased and now represented in the 
appeal by the first and 2nd respondents as 
his legal representatives) and his wife Ma 
Negwe Paung sued the defendant-appellant 
in the Sub-Divisional Court of Wakema for 
the redemption of certainlands for the sum 
of Rs. 1,000, 

In their plaint the plaintiffs allege that 
in 1260 B. E. (1898-99), Maung Shwe Lu 
with the consent of Ma Ngwe Paung mort- 
gaged the lands to Kya Ngan and Ma Tha 
Ye (both of whom have since died) by way 
of usufructuary mortgage as security fora 
loan of Rs. 1,000 and that the defendant Ma 
Paik refused to allow redemption when in 
May 1913 they reqnested her to do so. 

The defence is that there was at first a 


registered mortgage for Rs. 1,000 carrying 


interest at the rate of Rs. 3 per cent. per 
mensem and the condition of the mortgage 
was that if the mortgagor failed to repay the 
loan together with interest due thereon in 
Taboung 1261, B. E., the mortgagees were 
at liberty to take over the mortgaged pro- 
perty outright and that, as he could not 
repay the amount due at the time agreed upon 
for the repayment, the plaintiff made over 
the property to the mortgagees, Kya Ngan 
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and Ma Tha Ye outright by a registered 
deed of sale. The defendant further alleges 
that the mortgage-deed and the sale-deed 
have been lostin a fire and that she, there- 
fore, seeks to prove the transactions by 
certified copies. Exhibit Iis alleged to be 
a copy of the mortgage-deed and Exhibit II 
a copy of the deed of sale. 

At the hearing plaintiff Shwe Lu admitted 
that there was at first a registered deed 
of mortgage of which Exhibit I is a copy, but 
said that two years afterwards the mort- 
gaged property was transferred to the 
mortgagees by way of usufructuary mortgage 
. and he denied that he ever execnted’a deed 
of sale of which Exhibit IT is a copy. 

The Sub-Divisional Court held that the 
plaintiffs had failed to establish that there 
was a usufroctuary mortgage as alleged by 
them and that, as there was. sufficient proof 
that the original of whieh Exhibit II isa 
copy had been destroyed by fire, thé copy 
was admissible to prove the alleged sale. 
That Court further found that the execution 
of the original deed of sale had been satis- 
factorily proved. For these reasons it dis- 
missed the svit. 


The Divisional Court held on appeal that 
there .was no evidence on the record to 
establish or even render probable the destruc- 
tion of the original of Exhibit IL and that 
Exhibit IL was not admissible in evidence. 
There being no evidence to prove the sale, 
it held that the suit must be decreed. 


The defendant has appealed to this Court. 

In my opinion the Divisional Judge was 
in error in hoding that the loss of the original 
had not been proved. The evidence on the 
point is not only clear and convincing but 
also sufficient to establish the loss. Kyin 
Sein, who was the agent of Kya N gan and Ma 
Tha Ye, has sworn that all the ‘ ‘secirity 
bonds” which belonged to them were in his 
house when it was destroyed by fire. Maung 
Tha Zan’s evidence affords general corrobora- 
tion of Kyin Sein, for he says that after the 
fire Kyin Sein asked him to get copies of the 
grants and bonds lost in the fire from the 
registration office concerned; and that he did 
so. The Divisional Judge says that there 
is no evidence that the original of Exhibit II 
was among the documents which were lost in 
the fire. But the admission of Shwe Lu 
that he executed the original of Exhibit I 
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must not be lost sight of, for that was, or 
must be held to be, one of those lost. Where 
then was the original of Exhibit IZ which is a 
document by which the admitted original 
mortgage was converted intoa sale? Obvi- 
ously, it must have been with the original of 
Exhibit I. Again, why should the defendant 
have withheld this document ? There seems 
to me to be no reason why she should have 
done so; she would not gain anything thereby. 
If the executant had written his name himself, 
then it may be urged that the object in with- 
holding it was to prevent the plaintiffs from 
proving that the signature could not be that 
of Shwe Lu. But the document bears his 
cross:mark. For these reasons, I hold that 
Exhibit II must be admitted in evidence. , 

I may here point ont that the question 
whether or not sufficient proof of search for, 
or loss of, an original document, to lay a 
ground for the admission of secondary evi- 
dence, bas been given is, as has been said by 
their Lordships of the Privy Council in 
Harripria Debi v. Rukmini Debi (1), ‘ ‘a point 
proper to be decided by the Judge of first 
instance, and is treated as depending very 
much on his discretion and his conclusion 
should not be overruled, except in a clear 
case of miscarriage.” Even if one disagrees 
with the Sub-Divisional Court, I do not think 
that any case has been made out for over- 
ruling the discretion exercised by it. 


Upon the evidence I agree with the Sub- 
Divisional] Court that the original of Exhibit II 
has been satisfactorily proved to have been 
executed by Shwe Lu and it must be further 
held that the sale evidenced by this document 
is binding on his wife Ma Ngwe Paung also, 
because the plaintiffs admit that Shwe Lu 
had the consent of his wife to tha simple 
mortgage and the subsequent transaction, as 
to tke nature of which the parties are 
at variance and which I have held to be a 
sale. 


- Any oral evidence to show thatthe transac- 
tion effected by a registered deed, though it 
purported to be a sale, was reallya mortgage 
is barred by the ruling of a Full Bench of this 
Court in Maung Bwinv. Ma Hiaing (2). The 
plaintiffs must, therefore, fail. The appeal 


(1) 1960. 485 (P. G)a0 LA. ‘79. 
(2) 3 L. B. R. 100. 
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is allowed. The judgment aad decree of the 
Divisional Court are seb aside and the 
suit is dismissed with costs throughout. 


Appeal allowed; Suit dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Perion No. 6 or 1904-05 oF 
JAUNPORE DISTRICT. 
March 29, 1905. 
Present:—Mr. Hardy, 8. M. 
‘MAULA BAKHSH AND OTAE RS— PLAINTIFFS 
4 —APPELLANTS 
VETSUS 


KALKA SINGH—Derenpanr— 


RESPONDENT. 

dgra Tenancy Act (H of 1901), ss. 150, 156—Suit for 

assessment of rent—Grore, when liable to assessment— 
General custom—Burden of proof. 

A. ‘grove’, i. e land covered with trees, does not 
fall within the definition of the term ‘Jand’ as uscd 
in the Agra Tonanoy Act. [p. 156, col, 1.] 

~ There is no general custom that grove land should 
pay rent, and unless such a custom is established no 
rent can be assessed upon it. [p. 155, cok 2.] 

Pandit Badri Prasad v. Bhim Sen, Selected Decision 
No. 2 of 1892, referred to. 

The burden of proving such a custom is upon the 
landholder alleging it. tp. 155, col. 2.) 

Where, however, grove land is kaa MUNG brought 
under cultivation it becomes “land” within tho 
detinition of the Tenancy Act, and is liable to assess- 
ment of rent, [p. 155, col. 2.) 


Second appeal from the order of the 
Commissioner, Benares Division, dated the 
12th September 1904, reversing that of 


the Assistant Collector, 
of assessment of rent. 


JUDGMENT.—This is a second appeal 
in ‘a suit to assess rent on land, under 


the provisions: of sections 150 and 156, 
Tenancy Act. 


The landlords-appellants alleged that the 
land is arent-free grant consisting of grove 


Jaunpore, in a case 


and tank land, on which rent should be 
fixed. 

The respondent replied that: the land 
was not taken for agricultural purposes 


and is not land liable to resumption under 
section 156, Tenancy Act. He further 
claimed adverse proprietary possession. 
The evidence adduced showed that the 
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“a tank, but that part 
. has now come under cultivation. 
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land originally consisted of grove land and 
of the grove land 


The Record of Rights lays down that 
holders of grove land are entitled to cut 
and sell the trees, and to replant, but 
that when the trees are removed, the 
holders have the right to cultivate the 
land on payment of rent, and in case of 
their refusal, the land can be let to other 
tenants. 

The Assistant Collector dismissed the suit: 
he held that groves were not rent-free grants 
within the definition of Chapter X, Tenancy 
Act, and that as the condition in the 
Record of Rights regarding the removal 
of trees had not been fulfilled, rent could 
not be assessed. 

In appeal the Commissioner held that 
groves were not land within the definition 
contained in the Tenancy Act, and are 
not, therefore, liable to resumption, or 
assessment of rent or revenue. Where, 
however, grove land had come under 
cultivation, it became “land” and liable to 
assessment of rent. He accordingly 
retnrned the case for the assessment of 
rent on so much of the land as had come 
under cultivation. 

“The tenants have accepted this decision. 
But the Jandholder appeals against it. He 
contends:— 

1. That by general custom, 
be fixed on grove land. 

“Ii. That the Board of Revenue has laid 
down that the retention by a tenant on 
his grove landis contingent on his paying 
a share of the produce as rent. 

111. Thatthe tenant is liable to ejectment 
for having challenged the landholder’s title. 

T cannot discover any force in these pleas. 
There is no general custom that grove land 
should pay rent, though as a matter of fact a 
certain proportion of the produce of the 
trees, or a certain sum per tree, is usually 
paid by tenants who hold groves. No evi- 
dence of a general custom has been adduced: 
and the Board’s decision, presumably 
Pandit Badri Prasad v. Bhim Sen (1), 
merely states that the custom is com- 
mon. Not unfrequently, no rert and no 
share in the produce is paid: and it is for 
the landholder to prove the custom in 


rent should 


(1) Selected Decision No, 2 of 1892, 
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individual cases. No attempt has been made 
to do this, and had such an attempt been made,. 
it could not have succeeded in the present 
ease, which isnot a suit for fixation of rent, 
but for assessment of rent under Chapter X, 
resumption of rent-free grants. Section 156, 
under which the suit was brought, relates to 
_ “and” not liable.to resumption. Now “land” 
is land let or held for agricultural purposes, 
and I agree with the Commissioner that land 
covered with trees, 2. e., grove land does not 
_fulfil the terms of the definition. 
J, therefore, uphold the Commissioner’s 
decision and dismiss the appeal with costs. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Civiu Arrear No. 1092 or 1914. 
i April 18, 1916. 

Present: —Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Shadi Lal. 
PANNA LAL AND OTABRS— PLAINTIFFS 
— APPELLANTS 

VETSUS s 
DHUMI MAL AND ANOTEER—DEFENDANTS— 
. RESPONDENTS. 

Insolvency—Appointment of Receiver to realise assets 
and distribute among creditors—Suit by Receiver for 
recovery of debt due to insolvent, whether maintainable. 

Where the managing partner of a firm which had 
suspended payments entered into an agreement with 
the creditors, in pursuance of which both parties exe- 
cuted a deed appointing eight persons as Receivers 
to realise the assets of the firm and distribute them 
among the creditors pio rata, and the Receivers so 
appointed sued to recover a debt due to the firm: 

Held, that the tenor of the document and the 
purpose for which it was executed pointed to the 
conclusion that the property vested in the Receivers 
and that the insolvent had nothing whatever fo do 
with it thereafter; [p. 157, col. 1.] 

that, therefore, the Receivers had 
to maintain the suit. [p. 186, col. 2.] 

Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated the 
Sth April 1914, reversing that of the Subor- 
dinate Judge, 2nd Class, Delhi, dated the 
28rd January 1914, decreeing the claim in 


part. 
Rai Bahadur Pandit Sheo Narain and 
Rai Sahib’ Lala Moti Sagar, for the Appel- 


lants. 
Messrs. Reshan Dal and Gulla Ram, for 


the Respondents. 


locus standi 
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JUDGMENT.—The suit, which has led 

* to this second appeal, was brought for the 
recovery of a debt due to the firm of 
Shambhu Nath-Babu Ram, and the sole 
point, which requires determination, is 
whether the plaintiffs, the Receivers 
appointed by the firm and the creditors 
thereof, had the locus standi to institute 
the suit. It appears that in Mareh 1912, 
the firm suspended payments, -and that 
onthe 30th of March Shambhu Nath, the 
managing partner thereof, entered into an 
arrangement with the creditors, in pur- 
suance of which both the parties executed 
a deed appointing eight persons as Receivers 
to realise the assets of the firm and dis- . 


tribute them among the creditors pro 
rata. The present action was brought 
by seven of these eight persons, the 
eighth being dead; and itis obvious that 
the plaintiffs, im „order to establish 
their right to maintain the action, must 
show that there was an assignment 


of their debts by the insolvent in their 
favour. 

The Additional Divisional Judge, disg- 
senting from the Subordinate Judge, has 
found against the plaintiffs on this 
point, and has consequently dismissed the 
suit. They have come up to this Court on 
second appeal, and the question before us is 
whether the dismissal in limine is warranted 
by the terms of the contract entered into 
between the insolvent and his creditors. | 


Whether the insolvent firm appointed 
the Receivers simply to receive the debts, 
or whether it transferred to them the 
choses in action, must depend upon the 
intention of the parties to the deed, to 
be gathered, not from isolated sentences 
here and there, but from all the terms 
of the document. We have examined the 
deed carefully, and find that the 
object in view was that the creditors 
should receive the assets specified therein 


in full satisfaction of their claims, and 
that the insolvent be discharged from 
all Hability and be free to transact 


business in the future for his own benefit. 
The instrument empowers the Receivers 
to realise the outstandings from the 
debtors bataur khud, places upon them the 
duty of meeting the expenses of litigation, - 
and expressly absolves the insolvent from. 
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all responsibility ‘in respect of any defici- 
ency in realizations. In short, he purchased 
his release from debts by handing over 


all the assets he was entitled to at 
that time. It is true that the clause 
entrusting the assets to the Receivers 


contains the word sapurd, but we think 
the use of that word doss in no wise 
negative the idea ofan assignment. The 
Receivers occupied practically the same 


position as trustees in bankruptey, and 
held the assets, not on their own 
behalf, but on behalf of the general 


body of the creditors. In view of this 
aspect of their position, the word sapurd, 
when applied to the transfer of property 
to them, cannot be regarded as inappro- 
priate. 

Nor does the fact, that the deed provides 
for the execution of a power-of-attorney 
by Shambhu Nath in favour of the Receivers, 
in pursuance of which provision a power 
of-attorney was actually executed on the 
9th of April 1912, militate against the 
case for the plaintiffs. Mr. Moti Sagar, 
offers the explanation that the consent of 
all the creditors was essential to the 
validity of the transaction, and that, as 
some delay was anticipated in obtaining 
their signatures to the deed, the insolvent 
agreed to furnish the Receivers with a 
written authority, so that they might be 
able to institute suits pending the com- 
pletion of their. title by the registration 
of the deed. This explanation may, or 
may not, be correct, buat it seems to us 
‘that the language of the instrument 
indicates an intention of assigning the 
assets to the Receivers, and that that 
intention was duly carried into effect. 
The mere insertion, either ‘through igno- 
rance of law or ea majori cautela, of a 
provision relating to the execution of 
a power-of-attorney cannot have the effect 
of undoing what is already a fait accompli. 


The tenor of the dccument, and the 
purpose for which it was executed, point 
to the conclusion that the property vested 
in the Receivers, and that the insolvent 
had nothing whatever to do with it there- 
after, In fct, this is what Shambhu 
Nath, when examined as a witness, stated, 
and this is the view taken by the 
learned Additional Divisional Judge him- 


self in a subsequent judgment, Civil Appeal 
No. 17 of 1915, to which our attention has 
been drawn by the learned Pleader for the 
appellants. 

We accordingly hold that the plaintiffs 
are entitled to maintain the present suit, 
and setting aside the decree of the lower 
Appellate Court we remit the case under 
Order - XLI, rule 23, for the decision on the 
remaining points. The Court-fee on the 
memorandum of appeal shall be refunded, 
and the other costs shall be costs in the 
canse, ` 

Appeal accepted; Quse remanded, 


CALCUTTA HIGH COURT. 
ORIGINAL Civit Surr No. 597 or 1915. 
June 9, 1915. 

Present: — Mr. Justice Chaudhuri. 
ADMINISTRATOR-GENERAL or 
BENGAL— PLAINTIFF 
versus 
A. D. CHRISTIAN A—Derenpant. 

Succession Act (X of 1865), ss, 311, 312-—Will— 
Demonstrative legacies, payment of interest on—From 
what time payable—Rate of interest, 

Interest is payable on demonstrative legacies, 
even though the Will is silent as to it. [p. 158, col. 2.] 

Chinnam Rajumannar v. Tadikonda Ramachendra 
Rao, 29 M, 155, approved. 

A legacy payable at n future day carries interest 
only from the time fixed for payment. Where, how- 
ever, no time is fixed for payment, but the amount 
is payable out of a particular fund, whichis not to 
be got in until after along interval, section 311 of 
the Succession Act applies. -[p. 158, col. 2.] 

Lord v Lord, (1887) 2 Ch. App. 782 at p. 789; 36 
L. J. Ch. 638 at p. 538 and Walford, In re, Kenyon v. 
Walford, (1912) 1 Ch. D. 219 at p. 225; 81 L. J. Ch. 
D. 828, relied on. t 

The rate allowed on such legacies is 4 per cent. per 
annum. [p. 159, col. 1.] 

Mr. M. Zorab, for the Administrator- 
General, Bengal. 

Mr. R. C. Bonnerjee, for A. D. Christiana. 

Mr. H. G. Pearson, for Mrs, E. C. Swaries. 

JUDGMENT.—This suit relates to the 
estate of one Alexander Watson Christiana. 
He left a Will, dated the Ist October 1897. 
On the 10th January 1898, Probate was 
granted. The Administrator-General is now 
in possession of the estate. The fcllowing 
questions have arisen and the plaintiff is 
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desirous to have them determined by this 
Court: (i) Whether interest is payable out 
of the estate of the testator, on the 
legacies of Rs. 1,000, to each of the 
surviving grandchildren named in the 
margin of the said Will and the representative 
of a deceased grandchild, and, if so, from 
what date and at what rate? (47) Amongst 
whom, in the events which have happened, 
is the residue of the estate of the testator, 
after payment of the aforesaid legacies of 
Rs. 1,000 each, and interest thereon, if any, 
divisible, and in what shares and propor- 
tions is it so divisible? The paragraphs 
in the Willrelating to the legacies run 
thus— To my grandchildren named in the 
margin 1 leave Rs. 1,000 each from the 
sale of house No. 8, Lindsay Street, and 
my half share in house No. 4, Crooked 
Lane, that is, after the death of my 
daughter Mrs. Georgiana Harriett Russell, 
and the marriage of my granddaughter, 
Florence Elder.” These legacies are 
demonstrative legacies, and the qnestion is 
as to whether any interest is payable upon 
theze legacies. The Succession Act, section 
411, provides: “Where no time has been fixed 
for the payment of a general legacy, interest 
begins to run from the expiration of one 
year from the testator’s death.” There are 
certain exceptions to that section to which 
I need not refer at present. Section 312 
deals with the question of interest where 
time has been- fixed for payment of a 
general legacy. The first point argued in 
this case is that inasmuch as there is no 
specific provision for payment of interest for 
demonstrative legacies, no interest was 
payable in this case. -It has, however, been 
held in the case of Chinnam Rajamannar v. 
Tadikonda Ramachendra Rao (1) that the 
Law in England relating to interest on a 
demonstrative legacy is applicable to sections 
130 and 131 of the Probate and Administra- 
tion Act, which correspond to sections 311 
and 812 of the Indian Succession Act. The 
learned Judges held in that case that the 
absence of a distinct provision in regard to 
the payment of interest on demonstrative 
legacies did not imply an intention to disallow 
“interest in such cases. They approved and 


(1) 29°M, 155. 


followed the case of Mullins v. Smith (2). I 
follow the decision of the Madras Court and 
hold that interest is payable on demonstrative 
legacies. The question is whether section 
311 or 312 is applicable to this case, that 
is to say, whether a time has been fixed 
for the payment of the legacy, or whether — 
there is no fixed time for such payment. 
The principle applicable to cases of this 
kind has been laid down by Lord Cairns, 
L. J., in the case of Tord v. Lord (3) in 
these terms: “The rule of law is clear, and 
there can be no controversy with regard to 
it, that a legacy payable at a future day 
carries interest only from the time fixed for 
its payment. On the other hand, where no 
time for payment is fixed, the’ legacy is 
payable at, and therefore bears interest 
from, the end of ayear after the testator’s 
death, even though it be expressly made 
payable out of a particular fund which is 
not got in until after a Jonger interval.” 
That principle has been upheld and followed 
in Walford, In re, Kenyon v. Walford (4). Here 
there is no express direction fixing the date 
of payment. It seems to me to bea case 
covered by the ruling in Lord v. Lord (3), 
that is to say, that there is no time for 
payment fixed, although the amount is 
expressly made payable out of a particular 
fund, which was not to be got in until after a 
longer interval. The testator said that he 
was leaving Rs. 1,000 each to the grand- 
children, that it was to be paid ont of the 
sale of the premises, 8, Lindsay Street, and 
his share in 4, Crooked Lane, and that such 
sale was not to take place till after the 
death of Mrs. Georgiana Harriett Russell 
and the marriage of his granddaughter, 
Florence Elder. Mrs. Georgiana Harriett 
Russell died on the 13th February 1915, and 
Florence Elder was married on the 30th 
June 1909. Therefore it seems to me to be 
a ease which is governed by the decision 
I have referred to, and in that view I think 
section “311 of the Succession Act applies. 
It is necessary to refer to Exception (2) 
to that section. This is a case where the 


(2) (1860) 1 Dr. & Sm. 204;8 W.R. 739; 62 E. R. 
356; 127 R. R. 83. i 

(3) (1867) 2 Ch. App. 782 at p. 789; 36 L. J. Ch. 
533 at p. 588. 

(4) (1912) 1 Ch. D, 219 at p, 225; 81 L. J, Ch. D, 
828, a, 
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testator is not the parent, but a mere remote 
ancestor. I understand that the legatees, 
Elizabeth Christiana Swaries and Jessie 
“Houston” Russell, have attained majority, 
but it is unnecessary to refer to their case, 
because no distinction is made in the section 
in respect of adults and minors. Now about 
the rate of interest. The Act provides 4 per 
cent. which will be the rate allowed upon 
these legacies. The further question is about 
_ the division of the residue. The clause in 
the Will dealing with it runs thus :— “The 
remaining portion as well as the balance of 
the accumulated interest or any other money 


that may be due isto be equally divided - 


among my sons and daughter.” I have examin- 
ed the original Will, and learned Counsel 
appearing for the parties have also seen it. 
There is no question that the expression 
“daughter”. there is in the singular, and 
there is no mistake in the copy annexed 
to the plaint. The difficulty that has arisen 
is owing to the fact thatthe testator had 
two daughters, and - the question is, to 
which of these daughters does this clause 
refer; and, if it is uncertain, can it have 
any effect so far as the daughters are 
concerned? Ib is clear to my mind that 
the daughter referred to in that clause is 
Louisa Amelia Sinclair. The residue is 


only to be divided after the payment of. 


the legacies, which can be only ascertained 
after the death of the daughter Mrs. 
Georgiana Harriett Russell, and, therefore, 
there is only one daughter left at the 
time of the division of the residue, and 
that daughter is Louisa Amelia Sinclair, 
Therefore, the residue is to be divided 
according to the ordinary rule, there 
being two sons and one daughter. Costs of 
this suit of all the parties to come out 
of the estate. The costs of the Adminis- 
trator-General to comé outof the estate as 
between attorney and client to be fixed on 
scale NG. 2. = 
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LOWER BURMA CHIEF COURT. 
First Civit Appears Nos. 20 AND 37 or 1915 
January 10, 1916. 
Present:—Sir Charles Fox, Kr., Chief 
Judge, and Mr. Justice Farlett. 

In C. A. No. 20 or 1915 
MAUNG SEIN KYI—DEFENDANT— 
APPELLANT 
VveTSUS 
MA [— PLAINTIFF— RESPONDENT, 
In C. A. No. 37 or 1915 
MA E—PLAINTIFF— ÅPPELLANT 


veTsSUs 
MAUNG SEIN KYI—Derewnpant — 
RESPONDENT. 


Darriage—Marriage between Chinese Buddhist and 
Burmese Buddhist—Law applicable — Custom in dero. 
gation of law, when valid—Evidence—Breach of promise 
of marriage—Damages, measure  of—Substantial 
damages, award of —Contraci Act (IX of 1872), s. 74. 

Per Parlett, J. (Fox, C. J., dubitante).—A marriage 
between a Chinese Buddhist (male) and a 
Burmese , Buddhist (female) in which none of the 
preliminaries of Chinese Customary Law has been 
observed, such as negotiations between the parties’ 
parents and their consent, is invalid. [p. 160, col. 2.] 

Pai Beng Teng v. Ko Maung, 2 L. B. R. 261, 
followed. ` 
. The evidence of a few of such marriages in Burma, 
wherein the Chinese ceremonies were treated as 
optional and not essential, though it shows that 
public opinion in regard to such unions was lenient 
and uncritical, falls short of proving a legal and 
binding custom. [p. 160, col. 2.] 

Per Fox, C. J—Where one of the parties to a 
marriage is subject to one Customary Law and the 
other to another Customary Law, there is prima facie 
no strong reason why the Customary Law of the man 
should be applied and the Customary Law of the 
woman entirely disregarded, at any rate up to and at 
the time of marriage. Where there is a divergence 
between the personal laws applicable to the parties, 
the proper principles to act on are that the lex loci 
contractus quoad solemnitates determines the validity 
ofa marriage, and the lew domicillii the question of 
the capacity of the parties to marry, [p. 161, col. 2; 
p. 162, col, 1.] : 

Brook v. Brook, (1861) 9 H. L. Cas. 193; 7 Jur. (x. s.) 
422; 4 L. T. 98; 9 W.R. 461; 11 E. R. 703; 181 R. 
R. 128; Brinkley v. Attorney-General, (1890) 15 P. 
D. 76; 59 L. J.P. 51; 62 L. T. 911 and Sottomayer 
v. De Barros, (1877) 3 P. D. l; 47 L. J.P. 23; 37 L. 
T., 415; 26 W. R. 455, relied on. 

Per Parlett, J—In awarding compensation for the 
breach of a promise to marry, it is open tothe Court 
under section 74 of the Contract Act to award such 
compensation, not exceeding the amount named in 
the agreement of the parties. as appears to it to be 
reasonable. [p. 161, col. 1.] 

Per Fox, C. J.—It is doubtful whether the party 
aggrieved should not be given the full amount named 
in the agreement. [p. 162, col. 1.] 

Ma E v. Maung Sun Da, 3 Bur. L. R. 8; 1 Chan, 
Toon. 140, referred to. 

Per Parlett, J—In assessing damages for the byeach 
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of a promise of marriage, it is not the defendant’s 
position alone that will justify a redaction of damagos. 
Where the defendant has treated the plaintiff 
in a shameful and hard-hearted manner, cohabited 
with plaintiff under promise of marriage and com- 
mitted a breach of faith by marrying another person, 
the Conré should award substantial damages. [v. 161, 
col. 1j 

Messrs. Gregory and Hancock, forthe Appel- 
lant. - 

Messrs. Burjoriee, Dantra and Doctor, for 


the Respondent. 


JUDGMENT. 


PARLETT, J.—Ma E sued as a pauper for 
a declaration that she was the lawful 
wife of Maung Sein Kyi and for a decree 
for restitution of conjugal rights or in 
the alternative for Rs. 5,000 for breach of 
an agreement to marry her. The defend- 
ant denied the marriage and the promise 
to marry her. The learned Judge on the 
original side held in his favour on the 
former and against him cn the latter point 
and assessed the damages at Rs. 2,000, Both 
parties appeal, Ma Eas a pauper, while 
Maung ‘Sein Kyi bas become insolvent dur- 
ing the pendency of his appeal which has 
been continued by the Official Assignee. 
Ma E asks for a declaration of the marriage 
and restitution of conjugal rights or in the 
alternative for the full amount of the 
damages claimed. Maung Sein Kyi contends 
that there was no valid agreement between 
the parties for the breach of which damages 
conld be awarded and that the amount 
awarded is excessive, and he asks that the 
suit be dismissed. 

Ma E isa Burmese Buddhist and Maung 
Sein Kyi is a Chinese Buddhist: the father 
of neither is alive. Through a man named 
Ismail they became acquainted and sub- 
sequently became attached to each other, 
but Ma E having had a previous matrimonial 
venture which proved unfortunate she and 
her mother were at first adverse to her 
remarrying the defendant, but eventually 
agreed upon his undertaking to sign a 
document, On the 9th of November 1913, 
the parties went to a house in a garden 
belonging to Ismail’s sister and there exe- 
cuted a document which was attested by 
Ismail and Bun Sein, a friend of Sein Kyi, 
in the presence of Ismail’s brother-in-law. 
Neither plaintiff’s nor defendant’s mother 
was present. The latter has admittedly 
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never consented to the marriage. After the 
document was executed the defendant 
ecohabited with the plaintiff at her mother’s 
house for 5 or 6 months and‘then moved 
with her to Bun Sein’s mother’s house, bat 
subsequently deserted her. There can be 
nodoubt that this would not constitute a 
valid marriage according to Chinese Custom- 
ary Law, none of the preliminaries there- 
to having been observed, in particular no 
negotiations between the parties’ parents 
having taken place and the defendant’s 
mother not having given her consent [see 
Pai Beng Teng v. Ko Maung (1) and Alabaster’s 
Notes on Chinese Customary Law, page 172. | 
But evidence is offered that in Burma such 
a union between parties, one of whom is- 
Chinese or half Chinese, is recognized as 
a valid marriage and that the Chinese 
ceremonies though often observed are op- 
tional and not essential- Ma Ket says that 
three years ago she married a Chinaman 
without any ceremony and has since been 
recognized as a wife, but whatever penple 
may have thought, it is clear that at the 
outset she had not the full status of a wife, 
for he already had.a wife in China who 
has only been dead about ten years. (See 
Alabaster, page 171.) Her son Bun Sein 
took a wife of Chinese extraction a year 
ago. Aung On Shwe, a half Chinese, took 
a Burmese wife twenty yearsago,and Ma 
Mya, a half Chinese, took a Burmese hus- 
band sixteen years ago,in each case without any 
ceremony, and the parties are recognized as 
husband and wife Such evidence appears to 
me at most to show that public opinion in 
this country with regard to such unions is 
uncritical and lenient,and I consider it falls 
far short of proving that they constitute legal 
marriage. I would hold that there was no 
marriage effected between the parties to this 
suit. 

The defendant contends that the agreement 
was one not to marry but to live together in 
concubinage and as such is void under section 
23 of the Contract Act. In my opinion it can- 
not bear any suchinterpretation. The material 
portion runs as follows: “ As I, Maung Sein 
Kyi, will live with Mali for her whole life 
as husband and wife, hereafter I, Mg, Sein 
Kyi, from the day we thus live as husband 


(1) 21. B. R. 261. 
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and wife throughout my whole life, will never 
abandon Ma E, whether infirmity or blindness 
or any affliction overtakes her or any person 
interferes or makes mischief between us or 
any relation onmy side objects. Handing 
all my salary as well as all property we may 
acquire together to her, my wife, I will attend 
to, maintain, look after, and cherish her in 
conformity withthe duties ofa husband. If 
I fail in any of the aforesaid duties I will pay 
Rs. 5,000 as compensation for damage to the 
reputation of my wife Ma E. Ma E also, upon 
Maung Sein Kyi not failing in but performing 
the duties defined above, will throughout her 
whole life carry out the various acts of attend- 
ance upon her husbnnd in accordance with 
the duties of a wife. Though her husband 


become infirm or blind she will not desert, 


him”. No wording could, I think, make it 
plainer that a lifelong and binding union was 
contemplated by the parties. The defendant 
admits that his intention was to marry the 


girl if he could get his mother’s consent, and- 


there is no doubt that it was due to her opposi- 
tion that he failed to carry it'out. I am of 


opinion that there wasa promise to marry 


her, which defendant broke. 

The plaintiff contends that she should be 
awarded the full amount of compensation 
named in the agreement to be paid in case of 
its breach. It appears to me, however, that 
under section 74-of the Contract Act it is 
open tothe Courtto award such compensa- 
tion not exceeding the amount so named as 
appears to it to be reasonable. The defendant 
urges that Rs, 2,000 is an excessive amount to 
award against a person in his position of a 
clerk on Rsi 75 a month. As he is insolvent 


it appears to me improbable that the 
plaintiff would realize any consider- 
able sum from the defendant himself 


but as pointed out, his stepfather holds a 
well-paid Government appointment and the 
~ defendant’s position does not alone justify a 
<: reduction of the damages. He has treated 
the plaintiff in a shameful and hard-hearted 
manner and if, as was stated in this Court 
and not denied, he has since married another 
girl, he has put it out of his -power to make 
even tardy amends to the plaintiff by offering 
her the status of a chief wife. On the other 
hand, Rs. 2,000 is a bandsome sum to a girl 
in the plaintifl’s position and is, I consider, a 
reasonable compensation under the circum- 
stances. I would dismiss both the appeals 
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and would order the plaintiff Ma E to pay the 
Court-fee which would have been paid by her 
if she had not been permitted to appeal as a 
pauper and a copy of the decree tobe forward- 
ed to the Collectcr. 

Fox, C. J.—I hesitate to find that there was 
no marriage between the plaintiff and the 
defendant, and I refrain from differing from 
the decision on the first issue only because 
the plaintiff appears to be indifferent as to 
whether that issue is decided in her favour 
or not, and because there has been no child as 
a result of the connection between her and 
the defendant. The case to be dealt with is 
that of a man of 25 years born in Burma of a 
Chinese father anda Burmese mother, the 
latter of whom is alive and the former dead, 
hiring a Burmese woman into having connec: 
tion with him under a formal promise of 
marriage from the time of connection, the 
woman not having been likely to consent to 
connection unless such promise had been given, 
and unless she believed at the time that she 
was then the man’s wife. 


Assuming thatthe man had been brought 
up to follow his father’s customs, although 
this seems very doubtful, we have the case of 
one party following or being subject to one 
Customary Law, that of China, and the other 
governed by another Customary Law, that of 
Barma. 


Prima facie there is no strong reason why 
the Customary Law of the man should be 
applied, and the Customary Law of the woman 
utterly disregarded, at any rate up to and at 
the time of marriage. After marriage other 
considerations apply. 


The decisions in this Province which have 
held that in order,to constitute a valid mar- 
riage between a Chinaman and a Burmese 
woman, it must be shown that certain formali- 
ties and ceremonies enjoined by Chinese 
Customary Law were gone through, and that 
the consent of the parents of the parties must 
have been given to the marriage, overlook the 
rule of British Courts stated in Brook y. Brook 
(2) and other cases that the lex loci contractus 
quoal solemnitates determines the validity 
of a marriage, and the lew domicillii the ques- 
tion of the capacity of the parties to marry, 
The principle was followed in Brinkley v. 


(2) (1861) 9 H. L. Cas, 193; 7 Jur. (N. 8.) 422; -4 L, 
T. 93; 9 W. R, 401; 11 E. B. 708; 181 R. R. 128, 
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Attorney-General (3), in which the marriage 
in Japan of an Irishman with a Japanese 
woman according to forms required by 
Japanese Law was recognized as valid. 
Sottomayer v. De Barros (4) affords an example 
of the application of the law of domicile. 

It may be noted thatin this last caseconsent 
of parents required by the law of France was 
considered a part of the ceremony of marriage, 
and not a matter affecting the personal 
capacity of the par ties to contract marriage. 

When thera is divergence between the per- 
sonal laws applicable to the parties to a 
marriage or alleged marriage, it appears to me 
that the principles acted on in the above cases 
should be followed in determining whether 
there has been a marriage or not. 

Taking it however, that there was not 
sufficient evidence to prove a marriage even 
according to Burmese ideas and law, there can 
be no question that the defendant promised to 
marry the plaintiff and that he broke that 
promise. The agreement i is not open to the con- 
struction that the union of the parties contem- 
plated was merely a temporary one. T agree 
in the award of damages to the plaintiff. My 
only doubt is whether she should not be given 
the fuilamount mentioned inthe document, as 
was done in Ma E v. Maung San Da (5). 

The appeal of Maung Sein Kyi is dismissed 
with costs as she has succeeded substantially, 
but she is ordered to pay the Court-fee which 
she would have had to pay if she had not been 
allowed to appeal as a pauper. 


Appeals dismissed. 
8) (1890) 15 P. D. 76; 59 L. J. P. 51; 62 L. T, 911. 
4) (1877) 3 P. D. 1; 47 L. J.P., 23; "37 L. T. 415; 
26 W. R. 455. z 
(5) 3 Bur. L. R. 8; 1 Chan. Toon, 140, 
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ALLAHABAD HIGH COURT. 
First Crvi APPEAL NO. 149 or 1915. 
May 3, 1916. 
Present:—Justice Sir P. C. Banerji, Kr, and 
Mr. Justice Piggott. 

MIZAJI LAL alies MULAIM SINGH— 
DEFENDANT— APPELLANT 
versus 
HORI LAL AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 
Res judicata— Suit for occupancy holding in Revenue 
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Court—Sutt for holding and grovein Civil Court— 
Decision of Revenue Court, how far bars civil suit— 
Jurisdiction—Agra Tenancy Act (II of 1901), s. 202. 

The plaintifi’s suitin the Revenue Court agaiast 
the defendant for possession of an occupancy holding 
was dismissed on the ground that the defendant was 
the adopted son of the original tenant and had 
succeeded to the holding. The plaintiff thereafter 
sued in the Civil Court for possession of the holding 
and a grove: . 

Held, that the decision of the Revenue Court in 
respect of the’ holding could not operate as ves 
judicata in the civil suit relating to the grove, inas- 
much as the Revenue Court could not have decided 
the suit brought in respect of the grove; [p. 163, col. 1.] 

Held, also, that section 202 of the Agra Tenancy 
Act had no application inasmuch as the suit, so far 
as the grove was concerned, was nota suit relating 
to an agricultural holding. [p. 163, cols, 1 & 2.] 


First appeal from the order of the District 
Judge of Mainpuri, dated the 4th June 1915. 

FACTS material for the report are as 
follows: — a 

One Sampat was the oceupancy tenant 
of a certain holding and also - owned a cer- 
tain grove in the village. The plaintiff, 
the zemzndar of the village, sued the, de- 
fendant in the Revenue Court for posses- 
sion of the holding. The defendant con- 
tested the suit on the ground that he was 
the adopted son of Sampat and had ‘suc- 
ceeded to the holding as well as to the 
grove. The contention of the defendant was 
allowed “and the suit was dismissed by the 
Revenue Court, The plaintiff then brought 
this, suit inthe Civil Court for possession 
of the holding as well as the grove. The 
Court of first instance dismissed the suit, 
holding that the decision of the Revenue 
Court as regards the occupancy holding 
was conclusive and the suit as regards the 
grove was barred by res judicata, The plaintiff 
appealed and the lower Appellate Court ` 
remanded the suit. Hence the second ap- 
peal by the defendant. 

Mr. Jang Bahadur Lal, for the Appellant. 
—There will be two decisions, one of the 
Revenue Court holding the defendant to be 
the adopted son of Sampat and the other of 
the Civil Court holding the defendant not 
to be the adopted son. There will be an 
anamolous position. 

[Banergt,~ J.—A decision of a Revenue 
Court is not final as to matters not triable 
by that Court. ] 

Section 202 of the Agra Tenancy Act 
applies to the case and the Civil Court 
ought to have acted under that section, 
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- [Bayersi, J—Section 202 applies only to 
suits relating to agricultural holdings. | 
The Revenue Court has decided the ques- 
tion and the effect of its decision is that 
the defendant is the adopted son of Sampat. 
The Civil Court adopts that finding and 
holds that the defendant is the adopted son. 
_ [Banerst, J.—As regards the occupancy 
holding the decision of the Revenue Court 
is final, butas regards other properties a 
suit for which is not cognizable by the 
Revenue Court the decision is not final. | 
Dr. Tej Bahadur Sapru, for the Respondents, 
_ was not called upon. 


JUDGMENT.—This is an appeal from 
an order of remand. The suit out of 
which it arises was brought by the plaint- 
iff for. possession of an occupancy holdiug 
and a grove. The plaintiff is the zemzndar. 
The holding and the grove belonged to one 
Sampat. The defendant alleged that he was 
the adopted son of Sampatand had succeed- 
ed to the grove and the holding. The 
plaintiff brought a suit in the Revenue 
‘Court in respect of the holding and that 
suit was dismissed, the Revenue Court being 
of opinion that the defendant was the 
` adopted son of Sampatand had succeeded 
to the holding. Therefore, so far as the 
holding was concerned, the Court of first 
instance held that the decision of the 
Revenue Court was conclusive between the 
parties and the matter could not be re-opened 
in the Civil Court. It accordingly dismissed 
that part of the claim. It also dismissed 
the claim with regard to the grove on the 
basis of the Revenue Court’s decision, which 
in its opinion apparently operated as res 
judicata, The plaintiff submitted to the 
decision of the first Court as regards the 
occupancy holding but appealed in regard 
to the grove, The learned Judge has held 
_that the Court of first instance was wrong 
in refusing to try the question of the 
defendant’s status so far as the claim re- 
lated to the grove. We think the learned 
Judge was right. The Revenue Court could 
not have decided the suit brought in respect 
of the grove and, therefore, its decision in 
the suit which was decided by it could 
not operate as res judicata in this suit re- 
lating to the grove. Section 202 of the 
Tenancy. Act had no ‘application inasmuch 
as the suit, so far as the grove. ' was con- 
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cerned, was not a suit relating to an 
agricultural holding. There is no force in 
the appeal. We dismiss it with costs. 


Appeal dismissed, - 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ÅPPELLATE Decree No, 1116 
or 1912. 

March 30, 1916. 

-Present:--Mr. Justice Teunon and 
Mr, Justice Choudhuri. 

MADAN CHANDRA PAL AND ANOTHER — 
PLAINTIFFS —APPELLANTS 
versus 
KIRTIRAM BISWAS AND OTHERS — 

. DERENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), 8 18—Evidence, admissi- 
bility of —Proceedings in a suit not inter parties, when 
admissible. 

Ina suit by the plaintiffs to recover possession of 
certain lands on the allegation that the same were 
included in a sub-lease granted to them by the 
lessees of C, the defence being that the lands in suit 
were comprised within a lease granted by C to the 
defendants prior to the lease of the plaintifis’ lessors; 

Held, that the proceedings ofa rent suit by C 
against the plaintifis’ lessors including the judgment 
and decree and the amin’s maps, report and field- 
book filed in that suit were admissible in evidence, 
although the defendants were not parties to that 
suit. {p. 165, col. 1.] 

Tepw Khan v. Rajani Mahun Das, 25 O. 522 (F. B.) 
2 0. W. N. 501, referred to. 


Appeal against the detree of the Ad- 
ditional Subordinate Judge, Khulna, dated 
the 29th January 1912, reversing that of the 
Munsif, Ist Court, Khulna, dated the 23rd 
March 1911. 


FACTS.—This appeal arose out of a 
title suit. The plaintiffs’ case was that an 
entire plot of 300 bigkas of land was an 
abadkari jama of Sashibhushan Bhattacharya 
and Harimohan Dutt under the superior 
talugdars who might be conveniently des- 
cribed as Chatterjeas, that out of these 
plots 100 bighas were let ont by Sashibhushan 
and Harimohan to the plaintiffs by an amal- 
nama granted in the name of Harimohan. 
The plaintiffs in their turn let out the 
lands in suit and other lands by an amal- 
nama to Taher Sheikh and others, who exe- 
cuted a registered kabuliyat in their favour 
On their failing to pay rent 
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for those lands, the plaintiffs brought 
a rent suit against themand got a decree 
in execution whereof the tenancy was 
put up to sale and was auction-purchased 
by the plaintiffs themselves. Since then 
the plaintiffs possessed the lands in suit 
both in khas and also through other ten- 
ants. In 1315 the plaintiff No. J as well 
as the plaintiffs’ tenants, tle pro forma de- 
fendants Nos. 15, 15 and 17, grew 
paddy on the land in suit, but 
the principal defendants caused a proceed- 
ing under section 145, Criminal Procedure 
Code, to be instituted with respect to the 
land in suit with the result that the 
land was declared to be in the possession 
of the principal defendants. Plaintiffs, 
therefore, had to bring ‘this suit. The 
defendants’ case was that the Chatterjeas 
at first by an amalnama and then by a patta, 
Exhibit B, settled the portion of about 
200 brghas of land lying in west Bajna on 
the 5th Asar 13801 to the principal. de- 
fendants, Nos. 9, 10 and others, and that 
under them the defendant No. 1 and others 
were holding the land by a jamai right 
aud the land in dispute appertained to 
the said jamai right. The Munsif decreed 
. the suit on the finding that the disputed 
land formed a part of Taher Sheikh’s hold- 
ing and was covered ,by the plaintiffs’ 
patta. Some of the defendants appealed 
and the Additional Subordinate Judge of 
Khulna decreed the appeal and dismissed the 
plaintiffs’ suit, holding that the plaintiffs failed 
to prove their title to the lands in suit. In 
his judgment he observed: “Before 1 pro- 
ceed to discuss that matter (the position 
of the Bashabati Khal), there is another 
matter which has greatly influenced the 
Munsif in coming to the conclusion that 
the Chatterjeas included the disputed land 
in the ganti of the plaintiffs’ lessors and 
that is the Rent Suit No. 1038 of 1899; 
the decree has been marked Exhibit XIX, 
judgment, Exhibit XX, and the Civil Court 
amin's report, map and field book of that 
rent suit are marked Exhibits II, III, and 
1V. It appears that the Chatterjeas were 
the plaintiffs in that rent suit and the 


plaintiffs’ lessors were the principal de- 
fendants. I fail to understand how that 
map, report, decree and judgment are 


admissible in evidence in this case 
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* * The learned Pleader for the respond- 
ents contended that the map and ‘report 
of that Rent Suit No. 1038 of 1899 are 
admissible in evidence in this case ivas- 
much as the Chatterjeas were the plaint- 
iffs in thal rent suit, although the defend- 
ants were no parties. But I cannot accept 
this contention, because the defendants’ 
lease is prior in date tothe lease of the 
plaintiffs’ lessors. 

If any authority is needed I may refer 
to the case of Priyanath Majumdar v. Mahendra 
Kumar Mitra (1) which has been remanded 
by the Honourable High .Court. to this 
Court on that ground amougst others. That 
case has been reported in 10 Ind. Cas. 376.” 

Babus Jogest Chandra Ruy and Sarat 
Chandra Ghose, for the Appellants. 

Babu Jadu Nath Kanjilal, for the Respond- 
ents. 


JUDGMENT.—The most important 
points in dispute between the parties 
in this case are the position and situation 
of the Bashabati Khal and the Bashabati 


Shisa Khal, but we regret to say 
that the findings of the learned Sub- 
ordinate Judge about them are unsatis- 


factory, especially as his judgment is one 
of reversal, There is not much difficulty 
in following the decision of the learned 
Munsif. He refers tn the plaintiffs’ patin, 
uuder Sashi Bhusan Bhattacharjee and 
Hari Mohan Dutt, Exhibit I, dated lst 
sar 1302 and the kabuldat, Exhibit XI, 
dated 30th . Kartik 1303, executed by Taher 
Sheikh and others in favour -of the plaint- 
ifff and comes to the conclusion that it 
is clear from them that Bashabati Khal 
forms the western boundary and the Basha- 
bati Shisa Khal, the southern boundary 
of the land of the plaintiffs’ jama as 
well as of the land let out by them to 
Taher Sheikh and others. He then says 
that “if the Khal shown in the Civil 
Court amin’s map as running by the 
western side of the land in suit be Bashabati 
Khal, and the Khal shown in that map 
as running by the southern side of the 
land in dispute be Bashabati Shisa Kbal, 
as alleged by the plaintiffs, then the land 
in suit is clearly included within the 
plaintiffs’ jama and the jama of Taher 


(1) 10 Ind. Cas. 376; 14 O. L. J. 678; 16 C, W N. 817, 
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Sheikh and others as deseribed in Exhibit I 
and Exhibit XI. But if, on the other hand, 
the Khal shown in the amin’s map as 
flowing by the south of the land in suit 
and then flowing northward for some dis- 
tance along its eastern side be the main 
channel of Bashabati Khal as contended 
_ by the defendants, then the land in suit 
falls outside these jamas.” He holds that” 
Exhibit XI is a genuine document which 
was executed before there was any ` dis- 
pute between the plaintiffs and the defend- 
ants, and says that the evidence of the 
defendants about the position of the land 
covered by &xhibit XI is conflicting, and 
holds upon a consideration of Exhibit I and 
Exhibit XI and Exhibit VIT, which is an 
application for execution by the defendants 
against Taher Sheikh and others, that there 
is @ Shisa Khal to the south of the 
plaintifs’ jama and from the failure on 
the part of the defendants’ witnesses to 
locate the land of the plaintiffs’ jama, he 
accepts the plaintiffs’ case and says -that 
he is supported by, amongst other docu- 
ments, the proceedings in Rent Suit No. 1038 
of 1899 instituted by the Chatterjea talukdars 
against the lessors of the plaintiffs and 
the Civil Court amin’s.map and report 
Exhibits II and III therein filed. i 

The learned Subordinate Judge has en- 
tirely disregarded these proceedings and 
exhibits, as inadmissible in evidence against 
the defendants because they were not par- 
ties- to the Rent Suit No. 1038. Gwija Lall 
v. Fatteh Dall'(2) has been considerably 
modified by the Privy Council decision in 
Run Bahadur Singh v. Lucho Koer (3) and 
other cases, among them Tepu Khan v. Rajani 
Mohun Das (4). The learned Subordinate 
Jadge has overlooked the fact thata map 
prepared at that time is of considerable 
value in determiuing the question before him. 
We think that he ought to have treated 
"them as evidence, especially as the defend- 
ants had the fullest opportunity of rebutting 
such evidence. before the Trial Court. The 
defendants’ lease is no doubt prior in date 
to the lease granted by the Chatterjeas 


to the plaintiffs’ lessors, bat the defend- 

(2) 6 0.171 (F. B.); 6 C. L. R. 439; 3 Shome D. R. 
132. : 

(8) 11 0. 801; 121. A. 23; 4 Sar. P. C. J. 692; 9 Ind. 
Jur 202. 

(4) 25 C. 522 (F. B.) 2 


` 
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ants are nob the lessors of the whole of 
west Bajna, but of only 200 bighas of that 
mahal, a fact which he has apparently 
overlooked He has fallen into serious error 
in saying that the fact that the disputed 
land lies in west Bajna and not in east 
Bajna is sufficient to negative the plaintiffs’ 
title. We do not know how far this erroneous 
view may have influenced his decision. 
The learned Subordinate Jndge has in fact 
been unable to come to any definite finding 
on the oral evidence anda finding such as 
the following is not of much value. He 
says, “it seems not likely that the said 
southern boundary is the Bashabati Shisa 


Khal as depicted in the amdn’s map. It 
is rather the small Kbal shown in the 
previous map, HExhibit.3.” He gets rid 


of Exhibit VII by saying that the boundaries 
as given therein inthe year 1307 appear 
to have been copied from those given in 
Taher’s lease Exhibit X{ and then con- 
cludes that the plaintiff has failed to prove 
his title. ’ 

As we have said before, the learned 
Subordinate Judge’s judgment is one of 
reversal and ought, therefore, to contain 
clear findings abont the position and 
situation of the two XKhals above men- 
tioned. We set aside his decree and 
remand the case to him for reconsideration 
after admitting the evidence he has 
rejected. Costs of this appeal to abide 
the result. 

Appeal allowed; Case remanded, 


ALLAHABAD HIGH COURT, 
Seconp Crvit Appeas No. 35 or 1915, 
. April 19, 1916. 
Present:—Mr. Justice Walsh, 
PAKARIA—Ptaiytire—AppeLLANt 


. versus 
RANJITA AND OTHRRS—[)EFENDANTS— 
RESPONDENTS. 


Mortgage— Redemption—Entries mn khewat, attesta- 
tion of, value of —Estoppel-—Admission—Burden of proof 
—Inherent power, 

Entries in a khewat as to certain persons being in 
possession of certain jand as mortgagees, verification 
of which is attested by those persons, amount toan 
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admission by those persons that they are in posses- 
sion as mortgagees. [p. 166, col. 1.] 

The plaintiff alleged that he mortgaged certain 
lands to the defendant in 1859. In the khewat of 
1877 the defendant was shown as mortgagee and the 
entry was attested by the defendant. The defendant 
was entered as mortgagee. In a suit for redemption 
the mortgagee denied the mortgage: 

Heid, that the onus was on the defendant to show 
that there was any change in the circumstances bet- 
ween the years 1877 and 1913 and that the defendant 
having failed to discharge the onus, the Court had 
inherent power of drawing inferences of fact from 
such evidence as was undisputed. [p. 166, col. 2.] 


Second appeal from the decision of the 
District Judge of Agra, dated the 12th 
September 1914. 

Mr. Benod Behari, for the Appellant. 

Mr. Narayan Prasada, for the Respondents, 

JUDGMENT.—In this case I feel bound 
to allow the appeal. The subject-matter of 
the litigation is of the most trumpery 
description. The rent of the land in 
dispute, I am told, is Rs. 2-10, and the 
amount on payment of which redemption 
was decreed by the Munsif is Rs. 8. Putting 
the matter shortly, what appears from the 
judgments of the Conrts below is that at 
some time or another in 1859, it is alleged, 
the plaintiff mortgaged this property to the 
defendants. A feeble attempt was made in 
the first Court to prove the original tran- 
saction and it wholly brokedown. The lower 
Appellate Court has held that the evidence 
called by the plaintiff upon this part of his 
case is false. The result is that there is no 
oral evidence in the caseatall. But there 
are certain entries in the khewat of 1877, the 
verification of which was attested by the 
predecessors of the defendants and apparently 
by one of the defendants himself. (I was 
so told at the Bar by the appellant’s Counsel 
and it was not denied by the respondents). 
Tt is quite clear apart from any authority 
that those entries so verified amounted to 
an admission by the then persons in posses- 
sion that they were in possession as mort- 
gagees. Now the whole trouble in this case 
is as to the terras of the contract under 
which they were so in possession. A great 
number of cases have been cited to me and the 
argument has been ably conducted on both 
sides. The result has been to leave me in 
a state of some doubt, and I think it, there- 
fore, best to decide according to my own im- 
pression of the justice of this case apart 
from any decision on any other set of facts, 
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Some onus undoubtedly must be thrown upon 
the party who has been shown to be in 
possession as mortgagee in 1877 and still 
in possession in 1918 and who fails to show 
any change in the circumstances between 
those two termini. Once a mortgage always 
a mortgage, and it is impossible for me to 
hold that the defendants could not, if the 
plaintiff's equity of redemption had been 
extinguished, have shown something at any 
rate, if they could not go the whole distance, 
which would shift the onus back on to the 
plaintiff. I, therefore, think that it is satis- 
factorily established that the present defend- 
ants are in possession as mortgagees and 
that they have not discharged the onus of 
showing that the plaintiffs’ equity of redemp- 
tion has been extinguished. The real trouble 
in the case is that I am absolutely without a 
thread of evidence as to the amount on pay- 
ment of which the plaintiff is entitled to 
redeem. The only persons who spoke about 
it were feeble witnesses, whose evidence was 
completely thrown out by the lower Appellate 
Court. The evidence produced by the defend- 
ants does not throw any light upon it. The 
lower Appellate Court took rather a strange 
view in that if was prepared to accept the 
plaintiff’s case if ib was a claim for Rs. 80 
instead of Rs. 8. That showe the danger of 
drawing onone’sown imagination, because if 
the fact be that the rent was only Rs. 2-10 it 
is very unlikely that anybody would ever 
have got Rs. 80 on the mortgage of this pro- 
perty. I have got all the evidence before 
me and I am going to exercise my inherent 
powers of drawing inferences of fact from such 
evidence as is undisputed. The onus having 
been cast on the defendants, they having failed 
to discharge it and the value of the property 
being what it was admitted to be, I hold that 
it is satisfactorily established that this mort- 


_ gage was for asum of Rs. 8. The decree of 


the Munsif entitling the plaintiff to redemp- 
tion on payment of that sum must, therefore, 
be restored. The appeal is allowed, the decree 
of the lower Appellate Court is set aside and 
that of the Court of first instance is restored 
with costs. h 

A Appecl allowed. 
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e BAPUJL JAGANNATA V., GOVINDLAL KASANDAS SHAH. 


BOMBAY HIGH COURT. 
APPEAL FROM ORDER No. 47 or 1915. 
February 14, 1916. 
Present:—Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Heatcn. 
BAPUJI JAGANNATH—Derenvant— 
APPELLANT 
. versus 


GOVINDLAL KASANDAS SHAH— 


PLAINnrirF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92—Suit 
by a trustee against co-trustee with whose conduct he 
was — dissatisfied—Administration suit—Chartable 
bequests to be separated Advovcate-General or Col- 
lector to obtain directions of Court—-Appointment of 
Receiver, 

One of the two executors of the Will of a Hindu 
sued his co-executor, charging him with having 
misapplied the property of the testator and praying 
that the defendant should be held responsible for 
all sums of money which would be found to have 
been given or caused to be given to friends’ and 
relations, or proved to have been mismanaged, after 
taking an account, and-for a permanent injunction 
restraining the defendant from managing without 
the consentof the plaintiff and restraining the defend. 
ant from preventing the plaintiff from managing. 
There was not a word in the plaint to suggest 
that the suit was framed in relation to any charitable 
or religious trusts, and the plaint contained no 
desosiption of the trusts or directions contained in 
the Will of the testator: 


Held, (1) that the suit might be treated as a general 
administration suit brought by one trustee against 
another with whose conduct he was dissatisfied; [p. 
167, col. 2.] 

(2) that section 92 of the Civil Procedure Code did 
not apply and that if any question relating to charit- 
able bequests should arise in the case, a notice 
might be given to the Advocate-General in order 
that that officer might decide whether any action 
should be taken under section 92 of the Civil Pro- 
cedure Code; [p. 168, col. J.] 


(3) that it would be quite possible for the Court to 
continue the administration of the estate up to 
the point of separating the funds appropriated for 
particular charities as to which schemes would 
have to be framed, and holding those funds in the 
possession of a Receiver until the Advocate-General 
or the Collector had obtained the directions of the 
Court, if such were necessary, with reference to the 
disposal of those’ funds under some suitable scheme 
under section 92 of the Civil Procedure Code. [p. 
168, col. 1.] 


Appeal from an.order passed” by the 
Joint Judge, Ahmedabad, in Appeal No. 
172 of 1913, reversing the decree passed by, 
and remanding the snit to, the First Class 
Subordinate Judge, Ahmedabad, in Civil Suit 
No, 553 of 1912. 


Mr. G, N. Thakor, for the Appellant. 


Mr. T. R. Desai, for the Respondent, 4 


JUDGMENT. 

Scort, C. J—The plaintif brought this 
suit as one of two surviving executors of 
the Will of one Harjivandas Purshottam, 
dated the 15th June 1892. The defendant 
executor is alleged to be an Audich Brahmin 
of the age of 80, and is charged with having 
misapplied the property of the testator, and 
prayer is that the defendant should be held 
responsible for all sums of money which 
would be found to have been given, or 
caused to be given, to friends and rela- 
tions, or proved to have been misma- 
naged, after taking an account from the 
year 1899, and onwards, since when he 
has been in sole management of the pro- 
perty cf the late MHarjivandas, and for a 
permanent injunction restraining the defend- 
ant from managing without the consent 
of the plaintiff and restraining the defend- 
ant from preventing the plaintiff from 
managing. The plaint is a document of 
some length, and contains no description of 


the trusts or directions contained iu the 
Will of the testator. But thesnit may be 
treated as a general administration suit 


brought by one trustee against another with 
whose conduct he is dissatisfied, and the 
stamping of the suit as a suit for 
an account at the value of Rs. 150 does 
not prevent the Court from imposing an 
adequate Court-fee in the event of any 
decree being passed for the payment of money 
by the defendant. 

That, however, is not the question now 
before the Court: it is whether the learned 
Judge in the District Court was wrong in 
remanding the case for trialafter the suit 
had been rejected by the Subordinate Judge 
on the ground that it was a suit framed 
under section 92 of the Civil Procedure 
Code, and as such could only lie in the 
District Court. There is not a word in 
the plaint to suggest that the suit was 
framed in relation to any charitable or 
religious trusts. There is no prayer for relief 
of any of the kinds specified in that section, 
and upon the face of the plaint we see 
no reason for holding that the Subordinate 
Judge had not power to entertain the suit. 
That learned Judge, however, states in his 
judgment that from the Will it appears that 
the property was worth about Rs. 89,500, 
out of which private legacies amount to 
Rs. 19,500 and the rest Rs. 70,000 are to be 
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used for purely charitable and religious pur- 


poses, D 

The learned Joint Judge in appeal pointed 
out that it did not follow that because 
money was to be used for the benefit of 
7 charities, therefore, a scheme would 
be necessary in the case of those charities. 
In England the difficulty arising from 
superior and inferior jurisdictions does not 
arise,and any question relating to charitable 
bequests could be disposed of inan administra- 
tion suit by the addition of the Attorney- 
, General, who corresponds to the Advocate- 
General in this country, as a party to the suit. 
As an instance, we may refer to In re Lea, 
Lea v. Cooke (1), which was a general suit for 
administration. The report relates to a 
question arising with reference to a particular 
charitable bequest,involving the question whe- 
ther a scheme should be framed or whether 
money should be paid by the executors direct 
to the legatee named as the controller of the 
charity. It appears to us that if any ques- 
tions relating to charitable bequests should 
arise in the present case before the Sab- 
ordinate Judge, his proper course would be 
to give notice to the Advocate-General in 
order that that officer might decide whether 
any action should be taken 
92 of the Civil Procedure Code in order 
to get any of the specific reliefs referred 
to in that section. lt would be quite pos- 
sible for the Subordinate Judge to continue 
the administration of the estate up to the 
point of separating the funds appropriated 
for particular charities as to which schemes 
would have to be framed, and holding those 
. funds in the possession of a Receiver until 
the Advocate-General or the Collector had 
obtained the directions of the Court, if such 
were necessary, with reference to the disposal 
of those funds under some suitable scheme. 
Such directions, of course, would have to be 
taken from the District Court under section 
92. But we know nothing at present of 
the position of the charities in question. We 
do not know whether any schemes will be 
necessary, and ib appears to us, as it appeared 
to the Joint Judge, that it will be altogether 
premature to say that this suit, as framed, 
cannot be disposed of by the Subordinate 
Jndge. 4 

(1) (1887) 82 Ch. D. 528; 56 L. J. Ch. 671: 56 L. T. 
462; 35 W. R. 572, 
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The only other question which has been 
referred to is, whether the Joint Judge was 
wrong in not giving effect to what has 
been described as an application for a 
decree in terms of the compromise. We 
have been referred to documents upon which 
the point is based, and it appears that 
there was no application for a deeree in 
terms of the compromise. There was only 
a mention of a previous agreement, and 
it was requested that the Court would admit 
the papers on the proceedings. According 
to the judgment of the Joint Judge the 
only issue raised before him at the time of 
the appeal was whether the lower Court 
had erred in holding that the suit fell within 
the ‘purview of section 92 of the Civil Pro- 
cedure Code and that the Court had mo 
jurisdiction to entertain it. Upon that issue 
we think that the Joint Judge was rightin 
holding in the affirmative and in remanding 
the suit, We affirm the order and dismss the ~ 
appeal. Costs costs in the cause. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
First Civin Arrear No. 230 or 1912, 
May 6, 1916. 

Present:— Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Chevis. 
GUJAR SINGH AND orners—Puatntires — 

: ı APPELLANTS 


VETSUS 
MEHR SINGH AND OTHERS —Darenvantrs— 


RESPONDENTS. 

Evidence Act (I of 1872), s. 90—Will professing 
to be over 80 years old—Suspicious circwmstances— 
Presumption, whether to be drawn —Delay in suing, 
whether proves acquiescence or waiver. 

The last male owner of the property in suit died, 
leaving two widows anda daughter, On nd January 
1884, the widows gifted the property to the daughter 
who died on 7th November 1894, Onthe death of 
the surviving widow on 24th October 1902, the 
reversioners got mutation of the landed property 
effected in their favour, but the property in suit 
remained with defendant No. 2 (the husband of the 
donce). On 17th September 19C6, he sold the pro- 


. perty to defendant No. 1. On 29th November 1910 


the reversioners sued Lo recover their share. It was 
contended that the deceased male owner had gifted 
this property to his widows absolutely, who had 
gifted it absolutely to the daughter on whose; death 
her hnsband became the owner: 
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Held, (1) that the suit was within time, having 
heen brought within 12 years of the death of the 
second widow; [p. 169, col. 2.] 

(2) that mere delay in suing was no proof 
of acquiescence or waiver by the plaintiffs of their 
rights; [p. 170, col. 2.] 

(8) that as there were circumstances giving rise to 
grave suspicions as to the genuineness of the Will 
alleged to be executed by the last male owner 
the presumption allowed by section 90 of the 
Evidence Act could not be drawn; [p. 170, col. 1.] 

(4) that the alleged Will not having been proved, 
the widows must be regarded as having held only 
onthe usual tenure for life, and no gift by them 
could defeat the claims of the reversioncrs on the 
widows’ death, [p. 170, col. 2.] 

(5) that, therefore, the plaintiffs were entitled to 
a decree, [p. 170, col, 2.] 


First appeal from the decree of the Sub- 
ordinate Judge, lst Class, Amritsar, dated 
the 27th November 1911, dismissing the claim. 


The Hon’ble Mr. Muhammad Shafi, and 
Lala Sarab Dayal, for the Appellants. 


Mr. Kirkpatrick and Rai Bahadur Pandit 
Sheo Narain, for the Vendee- Respondent. 

Mr. Manohar Lal, for the Vendor-Respond- 
ent. 


JUDGMENT.—This suit relates to two 
shops and a haveld in Amritsar City, which 
were formerly the property of Sardar 
Jiwan Singh who died about 35 years ago, 
leaving two widows Musammat Dayal Kaur 
and Musammat Mehtab Kaur and a daughter 
Musammat Sabib Kaur alias Hukum Kaur, 
the wife of Sardar Harnam Singh alias 
Riechpal Singh. The plaintiffs and Saudagar 
Singh are the reversioners of Sardar Jiwan 
Singh. Plaintiffs sue for their share, 7/8ths. 
Defendant No. lis Mehr Singh, purchaser from 
Richpal Singh. Defendant No.2 is Richpal 
Singh. Defendant No. 3 is Saudagar Singh. 
The remaining defendants are tenants. Of 
the defendants Saudagar Singh, Ganesha 
Singh and Daulat Singh have not been served, 
service on Ganda Singh and Kirpa Ram has 
been effected by posting notices on to their 
doors, but it is not clear that this step 
was justified, Sawan Singh and Kharka are 
said to have died and their representatives 
have not been brought on to the record. 
But as Mr. Shafi says he does not want a 
decree against these seven respondents, we 
strike their names off the record. 

On 2nd Jannary 1684 the widows gifted 
the property in suit to Musammat Sahib 
Kaur, danghter of Musammat Mehtab Kaur. 


>, 
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Sometime after Musammat Dayal Kaur died. 
On Vth November 1894 Musammat Sahib 
Kaur died. Then on 24th October 1902 the 
remaining widow Musammat Mehtab Kaur 
died and the reversioners got mutation of 
the landed property effected in their favour, 
but the property in suit remained with 
Sardar Richpal Singh (who had been living 
with his mother-in-law apparently since the 
death of his wife). On 17th September 
1906 Sardar Richpal Singh sold the property 
to Mehr Singh who is the principal defend- 
ant in this case. On 29th November 1910 
the plaintiffs brought the present suit. It is 
within time, having been brought within 12 
years of the death of the second widow. 
The defence is that Sardar Jiwar Singh gifted 
this property, which was his self-acquired 
property, to his widows absolutely, and that 
they gifted it absolutely to Musammat 
Sahib Kaur, on whose death her husband 
became the owner. 

The plaintiffs deny that Sardar Jiwan 
Singh ever made any Will. The first Court 
has dismissed the suit, holding the Will pro- 
pounded to be a genuine one. The plaintiffs 
appeal. 

The Will in question isan unregistered 
document, dated 13th February 1869, pro- 
fessing to have been written by ene Ala Dad, 
and witnessed by two illiterate Kashmiri 
weavers. It professes to bear the marks of 
Sardar Jiwan Singh and of the two attesting 
witnesses. Mehraj Din deed-writer (P. W, 
No. 12) says his father Ala Dad died in 1907 
at the age of 70; he identifies his father's 
handwriting. This is really the only evidence 
to prove the Will. One witness Ahad Khan 
(D. W. No. 6) son of Satar Khan professes 
to recognize his father’s mark on the Will; 
his father’s name is entered as one of the 
two attesting witnesses. But Ahad Khan’s 
evidence is obviously worthless. He pro- 
fesses also to identify his father’s mark on 
two other documents, but he owns that all 
three marks differ from one another. 

The first Court has made the presump- 
tion allowed by section 90, Evidence Act, 
the document professing to be over 30 
years old. After due deliberation we do not 
think that this isa case in whieh the pre- 
sumption should be made. Such a Will 
could easily be forged at any time, and where 
the writer, the executant and the witnesses 
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are all dead the forgery could be perpetrat- 
ed without much fear of any criminal pro- 
secution. 

It is to be noted that in the deed of gift 
the widows only refer toa Will in a vague 
way, saying they make the gift of their 
own free will and  conssnt, and ac- 
cording to their husband’s Will (hasb wasi- 
yet khawind). Had they had the Will with 
them there is no reason why the date of tha 
Will should not have been mentioned. To 
give the date is not compulsory no doubt, 
but it certainly is very usual. The deed of 
gift does not even mention whether the Will 
was written or oral. The widows certainly 
were not acting on instructions contained in 
the Will now set forward, for that Will says 
nothing as to any gift to the daughter. Had 
there been a written Will, we should have 
rather expected a wasiyatnama to be men- 
tioned in the deed of gift. If the Sardar had 
wished to leave the house to his daughter he 
would have done so in writing. The words 
hasb wastyat are such as would often-be used 
by widows desirous of making a gift and 
professing to be acting merely in accordance 
with deathbed oral instructions in order to 
prevent the reversioners from afterwards con- 
testing the gift. Further the defendants’ 
pleas do not give the date of the Will, nor 

. even mention if it was a written or an oral 
Will, and the fact is noticeable that though 
the defendants put inon 27th March 1911 
the deed of sale and an extract shewing the 
date of the death of Musammat Sahib Kaur, 
they did not putin the Will on which they 
now rely until a later date. All this gives 
rise to grave suspicions. Respondents’ Coun- 
sel points to the elaborate description of 
Sardar Jiwan Singh given at the foot of 
the Will, but this description seems to be a 
verbatim copy of the description given at the 
foot of the sale-deed of 7th January 1469, 
cf. pages 9 and 17 of the paper-book. 

The plaintiffs, on the other hand, have pro- 
duced evidence to shew that Sardar Jiwan 
Singh sometimes signed.documents in Gur- 
mukhi and sometimes used a seal. This 
evidence, however, is not very strong, but 
apart from this we think there are circum- 
stances giving rise to grave suspicions as to 
the genuineness of the Will, and we do not, 
therefore, think fit to make the presumptinus 
allowed by section 90, Evidence Act, Unless 
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these presumptions are made it. is impos- 
sible to pronounce in favour of the Will. 
Even if the evidence of Mehraj Din be ac- 
cepted as correct (though other evidence 
would shew. that Ala Dad generally wrote 
shikasta and not nastalik), this only shews 
that the document must have been written 
somewhere before 1907 when Ala Dad died. 
It ts not impossible that Richpal Singh 
wanted a document to support the deed of 
gift in order to satisfy a purchaser who 
might fear to purchase a property gifted 
by females. The conduct of Sardar Richpal 
Singh in this case has’ not been creditable; 
his defence was struck off because he 
evaded service of notice when his evidence 
was required, see page 64 0f the paper-book. 
As we hold the Will not proved it follows 
that the widows must be regarded as having 
held only on the usual tenure for life, and no 
gift by them can defeat the claim of the 
reversioners on their death. The plaintiffs 
must, therefore, get a decree. 

As to the claim for compensation for im- 
provements we have examined the evidence, 
and can find no proof of improvements subse- 
quent to the death of Musammat Mehtab 
Kaur. Before her death money was no doubt 
laid out on the property, but from the 
evidence it is not proved whéther the money 
so laid out belonged to her orto her son-in- 
Jaw. The claim for ccmpensation cannot 
therefore, be allowed. 

The first Court has held that plaintiffs’ 
delay in bringing this snit till 8 years after 
the death of Musammat Mehtab Kaur, “if it 
does not amount to acquiescence, is nothing 
short of waiver.” The plaintiffs have sued 
within the time allowed by law, and the mere 
delay in suing is no proof of waiver or 
acquiescence. All the same time had the 
plaintiffs sued promptly on the death of 
Musammat Mehtab Kaur the sale to Mehr 
Singh would never have taken place, and 
Mehr Singh would not have been a loser. 
Mehr -Singh is entitled to sympathy, and 
the plaintiffs will be left to bear their own 
costs. 

In conclusion we may remark that the 
first Court is in error in thinking that the 
plaintiffs were parties to the suit decided in 
1902 in the Munsif’s Court. As far as we 
can see there is nothing to shew that the 
plaintiffs, who do not liye in Amritsar City, 
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were ever aware of the gift by the widows dur- 
ing the lifetime of Musammat Mehtab Kaur. 
We accept this appeal and give the plaint- 
iffs a decree for 7/&ths of the property in suit. 
The parties will bear their own costs in 
both Courts, The decree will stand against 


defendants other than those whose names” 


have been struck off (see earlier part of this 
judgment). 
Appeal accepted. 


ALLAHABAD HIGH COURT. 
Seconp Crvit APPRAL No. 1885 or 1914. 
April 10, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, KT. 
KUNWAR SEN AND OTHERS -—-PLAINTIFFS— 


i APPELLANTS 
VETSUS 
DARBARI LAL AND OTHERS —DEFENDANTS— 
RFSPONDENTS. 


Adverse possession— Right to redeem, tf can be añ- 
versely possessed —Equity of ri edemption, natuie of. 

A person cannot be said to be in “adverse posses- 
sion” of the right to redeom immoveable property, 
where the right to possession and actual possession 
is all the time in the hands of the mortgagee. The 
fact that he succeeds in getting his name recorded 
in the Revenue papers does not confer a title on 
him. [p. 172, col. 1.] | 

Sembie.—A person cannot be said to be in “adverse 
possession” against the owner while the former is 
neither in actual possession nor in constructive 
possession by receipt of the rents and profits. [p. 
172, col. 2.] 

The equity of redemption where the possession 
remains with the mortgagor is qnite different from 
the equity of redemption where the possession is with 
the mortgagee. [p. 172, col. 2.] 

h Second appeal from the decision of the 
District Judge of Mainpuri, dated the Lith 
August 1914, 

Mr. Durga Charan Banerji; Dr. S. N. Sen 
and Mr. Yatish Chandra Roy, for the Appel- 
lants. 

Dr. Tej Bahadur Sapru, for the Respond- 

, ents. 

JUDGMENT.—This appêni arises ba of 
a suit in which the plaintiffs sought to 
redeem a mortgage, dated the 17th of July 
1874. The mortgage was made by one 
Dulha Rai. The plaintiffs alleged that 
their ancestor (what ancestor, they do not 
say) was the real owner and that it was 
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~ that 
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only on account of private arrangement | 
Dulha Rai made the mortgage 
instead of the ancestor. They then goon 
to elaim that only a small sum is now 
due onthe mortgage, but they are willing 
to pay whatever the Court finds to be due and 
so redeem the property. The Court of 
first instance, after calling attention to the 
very vague way in which the plaintiffs 
alleged their right, held that the plaintiffs 
had not proved that they had any connec. 
tion with Dulha Rai, or that their 
ancestor was the owner of the property. 
The plaintiffs had alleged, and produced 
some evidence to show, that they had 
been in receipt of certain sewaz income. 
They also proved (which apparently is the 
fact) that some time after the death of 
Dulha Rai they cr their ancestor succeeded 
in having the name of the widow of Dulha 
Rai removed from the revenue papers and 
their own names recorded; also that they 
successfully resisted an attempt of the heirs 
of Dulha Rai to have this record changed 
in the year 1902. The plaintiffs’ witnesses 
went so far as to swear thatthe plaintiffs 
had been receiving Rs. 24 annually from 
the mortgagee. This allegation was quite 
contrary- to the allegation in tbe third 
paragraph of the plaint,in which the 
plaintiffs say that this sum of Rs. 24 a 
year had never been paid or realised. The 
first Court found that the allegation of the 


plaintiffs that sewai -income had been 
received was untrue. On appeal the 
plaintiffs contended that even on the 


assumption that they had failed to prove 
that Dulha Rai- represented their ancestor, 
they had nevertheless (by the evidence 
they produced) proved that they had been 
in “adverse possession” of the equity of 
redemption. ‘They based this contention on 


the proved fact that they and their 
ancestors had succeeded in having their 
names entered in the manner we have 


stated and on the further allegation (which 
is probably quite untrue) that they had 
received the sewa income. In this connec- 
tion we may mention that, whether they 
received the sewaz income or not, is of 
very small importance, because under the 
terms of .the mortgage (whether Dalba 
Rai was the real mortgagor or not) the 
mortgagor during the continuance of the 
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mortgage was not entitled to the 
income. 
gage was Rs. 24 malikana allowance, which 
according to the plaintiffs’ own admission 
was never paid or realised. The lower 
Aprolate Court held against the plaintiffs. 
The learned Judge says that there might” 
have been something in the plaintiffs’ 
contention had that been their original case, 
but goes on to hold that it was no part 
of their original case. The learned Judge 
dismissed the appeal. In second appeal to 
this Court it was contended that the 
plaintiffs did foreshadow, at least in their 
plaint, the case of adverse possession of the 
equity of redemption, that evidence was 
on the record and the defendants could 
‘ not be said to have been taken by surprise, 
and that accordingly the Court ought to 
have considered this contention and to have 
decided in favour of the plaintiffs if they 
were so entitled. Accepting this standpoint, 
the question we have to decide is whether 
or not the plaintiffs can be said to have 
heen in “adverse possession” of the equity 
of -redemption. In other words, whether 
the right of Dulha Rai and his heirs has 
by adverse possession vested in the plaintiffs. 
For the reasons already stated we may 
disregard altogether the allegation of the 
receipt of sewat income. There remains 
only the fact that the plaintiffs succeeded 
in getting their names recorded in the way 
we have mentioned. It seems to as that 
this fact could never confer a title on the 
plaintiffs. We have great diffisulty.i in seeing 
how a person could be said to be in “adverse 
possession” of the right to redeem immoveable 
property, where the right to possession and 
actual possession is all the time in the 
hands of the mortgagee. Article 144 of 
the Limitation Act provides that a suit for 
possession of immoveable property or any 
interest therein is to be brought within 
12 years of the time when possession of 
the defendant becomes adverse to the plaint- 
iff. If we assume that Dulha Rai and 
his heira were all along entitled to possession 
of this property subject to the possessory 
mortgage of the defendants, it is quite 
clear that so long as the mortgage subsisted, 
they could never have brought a suit for 
possession against the plaintiffs. The mere 
feet that the plaintiffs had been asserting 
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a title adverse to them would not have 
entitled the plaintiffs to bring a suit fur 
possession. True it is that they might have 
brought a suit for a declaration of their 
title but they were not bound to do so. 
. A person cannot be said to be in “adverse 
possession” against the owner while the 
former is neither in actual possession nor in 
constructive possession by receipt of the 
rents and profits. Reliancé is placed upon 
a judgment of the Calcutta High Court 
in the case of Lalla Kanhoo Lal v. Musammat 
Manki Bibi (1). This case, no doubt, is to 
some extent in favour of the plaintifs. A 
number of authorities were referred to 
including the case: of Casborne v. Scarfe 
(2) and the judgment of Lord Hardwicke 
is quoted. Lord Hardwicke, no doubt, pointed 
out ‘in that case that an equitable estate 
might be barred by time just as much 
as a legal estate, and he then refers to 
and describes an equity .of redemption. It 
must be borne in mind, however, that the 
equity of redemption where the possession 
remains with the mortgagor is quite different 
from the equity of redemption where the 
possession is with the mortgagee. There can 
be no donbt that an equitable estate, as 
distinguished from a legal estate, can be 
barred by time, butit seems to us impossible 
that any person can be in possession of the 
right to redeem a mortgage where, under 
the terms of the mortgage, the mortgagee 
is entitled to the actual possession, and 
is in fact in possession thereunder. We 
think. that the view taken by the Court 
below’ was correct and we accordingly 
dismiss the appeal with costs including in 
this Court fees on the higher scale. 
Appeal dismissed. 


(1) 6 C. W. N. 601. 


ao GAT) 1 1 Atk. 693; 2 Wh. & T. L. O. (7th ed.) 


26 E. R. 377 


Yol. XXXIV] 
HARPAL V, RAM SARUP, 


ALLAHABAD HIGH COURT. 
Seconp Civin Aresa No, 31 or 1915. 
April 28, 1916. 
Present:—Mr. Justice Walsh. 
HARPAL—-PLAINTIFF—APPELLANT 
Versus 
i RAM SARUP AND ANOTHER——DEFENDANTS— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 62, 116— 
Mortyage—Mortgagor receiving rents—Swit by mortgagee 
to recover rents received by mortgagor, nature of —Money 
had and received—Breach of contract-—-Damages— 
Mesne profits—Practice, 

The defendant mortgaged certain holdings to the 
plaintiff. The plaintiff lived some distance away 
and the rents were collected by a relation of. his. 
After the death of the relation the defendant collect- 
ed the rents and thereby became possessed of the 
property, The plaintiff sued for possession and 
claimed rents recoived by the defendant from the 
mortgaged property from time to time during the 
lust three years immediately preceding the suit. The 
defendant contended that the action for rent 
wrongfully received by him was barred because 
the rents had been received for more tlian six 
years: 

Held, that Article €2 of Schedule I to the Limi- 
tation Act, 1908, applied to the case and the suit was 
not barred, inasmuch as each time the defendant 
received rent he committed a breach of contract. 
[p. 174, col. 2; p. 175, col. 1] ve 

Heli, also, that the plaintiff might have claimed in 
several distinct causes of action, although combined 
in one suit, all the rents received within six years of 
the suit inasmuch as each receipt was a separate 
breach of the mortgage contract or money received to 
his use. [p. 175, col, 2.} 

Semble.-Where a mortgagor having no shadow of 
right to take the rents of the mortgaged property 
realizes such rents he commits not only tort but also 
a breach of contract. [p. 174, col. 2.] 

Damages for a wrong can only be claimed once, 
and the cause of action accrues ab the date of the 
wrong. But if another person receives money which 
rightly belongs to a third person, that third person 
hasa right to sno him each time it occurs as it is 
not damages at all but money had and received 
within the meaning of Article 62 of the Limitation 
Act. [p. 175, col. 1.] 

-In such cases the practico of framing claims for 
general damages for the original breach of the 
contract by dispossession is attended with serious 
risks to the litigant and Pleaders would be 
well advised to frame their claims for what they 
are in substance, namely, money wrongfully receiyed 
from time to time as defined by Article 62 of the 
Limitation Act or as successive breaches of: contract 
under Article 116 of the Act. [p. 176, col. 2.] 


Second appeal from the decision of the 
District Judge, Allahabad, dated the 5th 
December 1914. 

FACTS of -the case appear from the 
following judgment of the lower Appellate 
Court — 
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“The plaintiff-appellant Harpal filed a 
suit out of which this appeal, arises on the 
allegation that the property in suit was 
mortgaged to him with possession in 1£98 
and that he was deprived of possession by 
the defendants seven years before the suit. 
He claimed (1) recovery of possession; (2) 


. Rs. 360 as damages for his dispossession 


during the three years prior to the suit; 
(3) in case these reliefs were not granted, 
recovery of the mortgage-money with 
interest. 

The suit has been decreed in his favour 
as regards the first reliefand dismissed as 
regards the remaining reliefs. His appeal 
is directed solely against the dismissal of 
his claim for three years’ damages. The 
learned Munsif has- ‘held this relief to be 
time-barred under Article 116 of the Limit- 
ation Act on the strength of the ruling in 
Madan Lal v. Reoti Singh (1). The appel- 
lant, on the other hand, contends that it is 
covered by Article 109 of the Limitation Act 
and relies on a ruling in Govindrav v. Jiwanji 
(2). He also suggests that it might be 
claimable as interest, inasmuch as the 
mortgage-deed allowed him to recover 
2 per cent. interest in case of dispos- 
session. In answer to this contention it is 
pointed out that the claim for the mort- 
gage-money including interest has been 
dismissed by the lower Court and that 
no appeal has been preferred against this 
part of the decree. 


It appears to me that it is unnecessary 
to go into the question of which Article of 
the Limitation Act applies inasmuch as 
there is a plain and obvious ground on 
which the suit must fail, as it plainly 
appearson the face of the proceedings 
that the plaintiffs want of possession is 
entirely due to his own negligence. The 
plaintiff admits that be has never been 
near the property, and has never collected 
any rents of it himself. It appears that 
one time his uncle collected rents. From 
the time that his uncle died the plaintiff al- 
lowed his possession to lapse. He does 
not even assert that he ever took auy 
steps towards taking possession, except that 


(1) 4 A. L. J. 249; A. WN. (1907) 108, 
(2) 2 Bom. L. R, 201, ` 
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last year before bringing the suit be asked 
the defendants to pay him profits, and theré 
is no doubt that in reality he never made 
any attempt to claim or assert possession 
until the present suit. Under sudb cir- 
_cumstauces, as was held in Jhunku Singh v. 
Chatkan Singh (8), he has no right to claim 
damages. It was objected by the appellant 
that this plea, which has been very forcibly 
urged before me in this Court, was not 
put forward in the defendants’ written 
statement. This is only partly correct. The 
defendants’ main case no doubt was that 
the possession of Oudh Behari who was 
found to be in possession of the property 
up to thé time of suit, was possession on 
behalf of the plaintiff. But they did in 
paragraph 2 of their written statement 
categorically deny that they ever took 
unlawful possession by dispossessing the 
plaintiff and this I find to be true. At 
that time the plaintiff's uncle had died 
and, the plaintiff had made no attempt to 
assert his own ‘possession.. The defendants 
also deny generally that the plaintiff is en- 
titled to any damages or that he has any 
cause of action for this relief, and for 
the reason which I have given I find that 
he is not entitled. The result is that the 

‘appeal fails and it is accordingly dismissed 
with costs.” 

Mr. Gulzari Lal, for the Appellant, con- 
tended that the mere fact that the appel- 
lant made no attempt to assert his possession 
does not disentitle him to claim mesne pro- 
fits, and that in addition to his remedy for his 
dispossession, Because the respondents were 
in wrongful possession he could claim the 
rents actually and wrongfully received from 
time to time by the respondents. 

Mr. P. L. Banerjee, for the Respondents, 
contended that the dispossession of the 
plaintiff began from seven years before the 
suit and that as the damages for breach of 
contract could be claimed only for six years 
from the breach, the suit is barred. 


He referred to Balgobind Das v. Barkat Ali 
(4); Mansab Ali v. Qulab Chand (5); 
Madan Lal v. Reoti Singh (1); Jhunku 


(3) 2 Ind. Cas. 221; 6 A. L, J. 247; 31 A. 325. 
(4) A. W. N. (1888) 15. 
(6) A. W. N. (asst) 292, 
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Singh v. Chatkan Singh (3); Abbas v. Fassih- 
ud-din (6); Jiwan Singh v. Misri Lal (7); 


‘Hays v. Padmanand Singh (8). 


Mr. Qulzuri Lal replied. 

JUDGMENT.—In this case the defendant 
mortgaged certain property for Rs. 500 on 
12th September 1298 to the plaintiff. 

The property consisted of certain occu- 
pancy holdings. 

The plaintiff lived some distance away 
and the rents were collected for him by an 
uncle, who died in the year 1906. 

After that date the defendant collected - 
the rents and thereby became possessed of 
the property. 

That was an actionable wrong which took 
place seven years before the commencement 
of the suit. 

The plaintiff in 1913 sued for and recover- 
ed possession, and that part of the judgment 
of the first Court is not contested. 

The plaintiff also claimed therents received - 
by the defendant from the mortgaged pro- 
perty from time to time during the last 
three years immediately preceding the suit. 

It cannot be denied that the defendant's 
possession has throughout been wrongful. 
He had no shadow of right to take the rents, 
and each time that he took them he was 
putting in his pocket money which under the 
contract belonged to the plaintiff. That, of 
course, was a tort, but it was also a breach of 
contract. 

It is said that this began seven years ago, 
that the limit for actions for damages for 
breach of contract is six years from the 
breach, and that, therefore, the action for 
rent wrongfully. received by the defendant 
is barred because the rents have been 
received for more than six years. 

So far as the act of dispossession is 
concerned this argument is perfectly sound. 
It is immaterial in this case because the 
period is 12 years, and the suit has been 
brought after the lapse of seven years. 


‘But so far as the actual receipts of 
rent are concerned I am unable to follow 
the argument. Each time the defendant 
received rent he committed a breach of 


contract. It was -nonetheless a breach 
(6) 24C. 413. 
(7) A. W. N. (1894) 48. 
(8) 32 0. 118. 
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of ‘contract, because he had adready com- 
mitted several others and had been in 
wrongful possession fora long time. His 
possession was still wrongful, and he had 
acquired no title to the money.. E hold 
that the Article of the Limitation Act 
which is applicable is Article 62. 

The respondent’s Counsel was forced to 
admit that he might have been “sued for 
each .given period in respect of which he 
had received rent. That seems to me to 
knock the bottoin out of his case. Damages 
for a wrong can only be claimed once, and 
the cause of action accrues at the date of 
the wrong. Butif another person receives 
money which rightly belongs to me I have 
a right to sue him each time it occurs. 
It is not damages at all. It is money 
had and received to my use which gives 
me the causé of action defined in Article 
62 whenever the money is received. 

In this case the plaintiff described his 
claim in his plaint as one for damages. 
This is an erroneous description, but the 
Jaw looks at the substance and not at the 
form. 

A number of authorities were cited which 
seemed at first sight to be inconsistent with 
this view. But on examination they turn 
out to be clearly distinguishable. The strong- 
est perhaps is Balgobind Das v. 
Barkat Ali (4). That case has been 
followed in various others of a somewhat 
similar character, In none of them was 
Article 62 referred to. 

They may all be justified on the ground 
_that what was attempted there was to claim 
general damages in a round sum, based upon 
an estimate of the loss suffered by the 
person dispossessed `of land, calculated upon 
the annual value, or rents likely to be 
received during the period which had elapsed 
‘since the dispossession. This is one way 
of claiming mesne profits no doubt. It is 
the only way when the wrongdoer has him- 
self been in occupation, and after a lapse 
of six years it seems clear that such a 
claim is time-barred. 

But Mr. Gulzari Lal, for the appellant, 
repudiated “this form of claim. He put his 
case upon the ground that in addition to 
his remedy in specie for his dispossession, 
i.e., the decree for possession, he claimed 
the rents actually and wrongfully received 
from time to time by the defendant. 
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In none of the cases cited was this ques- 
tion raised or decided, and the decisions 
are, therefore, not binding upon me. 

A practice seems to have grown up of 
framing claims of this nature as claims for 
general damages for the original breach of 
the contract by dispossession. It seems to 
me in the light of the authorities cited, 
that this form of claim is attended with 
serious risks to the litigant, and that in 
future Pleaders would be well advised to 
frame their claims for what they: are in 
substance, namely, money wrongfully receiy- 
ed from time to time as defined by Article 
62 of the Limitation Act or as successive 
breaches of contract under Article 116. 

I may add that whereas in this case the 
mortgagee was originally in possession and 
was dispossessed during the currency of the 
mortgage, in the case above referred to 
the mortgagee had been withheld from 
possession from the very beginning. This 
is another distinction, but it is not the 
ground upon which I decide this case. 

The vidw I take was taken in 
Bombay in Govindrav v. Jewanji (2) by con- 
struing Article 109 as meaning “profits be- 
longing to?” instead of “property belonging 
to”. I am not satisfed that this is not 
a strained interpretation of the Article but 
if it is sound it clearly justifies the claim 
made here. 

But I think the plaintif might have 
claimed in seyeral distinct causes of action 
although combined in one suit, all the 
rents received within six years of the suit 
on the ground that each receipt was a 
separate breach of the mortgage contract 
or money received to his use. 


The view taken by the District Judge — 
was not persisted in this Court. Some 
people may think it desirable that persons 
who neglect to make claims promptly should 
be liable to be defeated altogether on the 
ground of negligence. It would revolu- 
tionize the prevailing system of credit. But 
at present such a view is inconsistent with 
the Statute of Limitation and has no 
foundation in law. 


This appeal must be allowed. The decree 
in the lower Appellate. Court must be 
reversed and the decree of the Munsif 
putting the plaintiff in possession must 
be restored, with the further modification | 
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MANECKJNE PALONJEE V. NEDERLANDSCHE HANDEL MAATSOHAPIJ., 


that the plaintiff recover from the defend- 
ant the sum of Rs. 300 with costs of 
the suit. - The plaintiff must have his costs 
of the appeal to the lower Appellate Court 
and of this uppeal on the higher scale. 
Appeal .allowed. 





LOWER BURMA CHIEF COURT. 
First Crvin Appgat No. 151 or 1914. 

: January 10, 1916. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 
MANECKJEE PALONJEK—P tatntire— 
APPELLANT 
versus 
NEDERLANDSCHE HANDEL 
Derenpanr—MAATSCHAPIJ—DeErenpDast 


RESPONDENT. 

Evidence— Bank, deposit of money in—Proof of pay- 
ment—Burden of proof—Fraud. 

When a Bank denies the alleged payment of money 
to it by any of its constituents, the onus is.on the 
latter to prove payment and the burden is discharged 
when it is shown that the money was made over to 
the cashier or to some employee of the Bank authoriz- 
ed to receive moneys on its behalf. It is not necessury 
for such constituent either to allege or prove fraud 
‘on the part of any of the Bank officials. 


Mr. N. Cowasjee. for the Appellant. 
Mr. Leach, for the Respondent. 
JUDGMENT. 

Fox, C. J.—Practically the only question 
in this case is whether the plaintiff 
proved that, on the 20th May 1913, 
Rs. 15,000 had been handed over on his 
behalf to an employee of the Bank authoris- 
ed to receive money from its clients for 
credit to their accounts. 

The learned Judge says in his judgment 
that the onus was on the plaintiff to prove 
affirmatively that the money was paid ‘in, 
and also to prove the fraud he alleges. 
The first proposition is correct, but in 
stating that it lay cn the plaizitiff to prove 
that a fraud had been committed the 
learned Judge, in my opinion, erred in law. 
It was not incumbent on the plaintiff to 
allege any fraud and he in fact did not do 
so in the plaint. Soon after his cheque 
for Rs. 45,000 was refused payment, it was 
no doubt clear to himas well as to the 
Bank’s higher officials thata fraud had been 


\ 


committed and the attitude taken by him 
was that the fraud must have been com- 
mitted by one or more of the Bank’s 
employees, but the onus. of proving who 
committed it,and how it was done certainly 
did not lie on him. If he could prove that 
the money had been made over to a 
cashier of the Bank in the Bank premises 
as anamount to be placed to his credit in 
the Bank’s books, he was entitled to succeed 
in the suit. Itis not material whether the 
amount passed through the Bank’s books 
or not. Thecashiers of this Bank as well 
as of probably all other Banks were its 
employees held out by it to receive moneys 
from their clients, and the Bank was 
liable for all moneys paid to one of them 
in the Bank’s premises for credit to a 
client’s account even if no other official in 
the Bank saw or heard of the money. 
The plaintiff’s case was that the Rs. 15,000 
was made over by his son Mutabhoy to 
one of the Bank’s cashiers Jugganath P. 
Pandiya on the afternoon of the 20th May 
1913. Jugganath denied that any sum 
had been made over to him by Mutabhoy 


on that day. The question is fixed down 
to whether credit is to be given. to 
Mutabhoy’s statement in support of his 


father’s case 
denial of them. 
[After discussing the evidence in the 
ease, His Lordship concluded as follows: —] 
I would allow the appeal, reverse the 
decree of the Original Court, and give 
the plaintiff a decree for Rs. 15,216-8-3 . 
plus Rs. 500 as damages, and interest on 
Rs. 15,000 at 6 per cent. per annum from 
the 26th May1913 and his costs in the 
Original Court and in this Court, the costs 
in the Original Court to be as settled by ° 
that Court, and the costs on the appeal to 
be calculated as usual, but an extra fee of 
7 gold mohurs to be allowed as Advocate’s 
fee for every day after the first on ‘which - 
the appeal was heard. 
Parinte, J.—I concur. 


as opposed to Jugganath’s 


Appeal allowed. 
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PUNJAB CHIEF COURT. 
Skconp Orvin Arrear No. 1997 or 1912. 
November 7, 19:4. 
Present:—Mr, Justice Rattigan. 
Bhai KAHAN SINGH—PLAINTIFE— 
APPELLANT 
versus 
Rat Bahadur Lala MOHAN LAL AND 
ANOTHER-— DEFENDANTS— R&EsPONDFNTS. 

Civil Procedure Code (Act V of 1908), Sch. H, el. 
15 ‘c)—Award filed after time fixed therefor, whether 
nullity—Agreement not to raise any objection to 
award, how far bindi g. 

Anaward mace after the expiration of the time 
fixed by the Court is not a mere nullity, though it 
is liable tobe set aside upon an application by 
ee es of the parties affected thereby [p 178, 
col. 2 

Shib Kristo Daw and Company v. Satish Chandra 
Dutt, 18 Ind. Cas 69; 89 C. 822, followed. 

On the date fixed for the hearing of a second 
appeal, the parties preseuted an application in writing 
signed by themselves and their respective Counsel 
appointing two persons as their sole arbitrators and 
authorising them to devide all matters in dispute 
between them. They agreed that they would have 

“no objections whatever” to the award. The Court 
thereupon referred the matter in dispute to tho two 
arbitrators, who were directed to make an award 
within one month from the date of the rrder, t.e, the 
29th March 19 3. On the zSth April the arbitrators 
applied for an extension of one month from the 
date of the application, which was allowed on the 
5th May. The award was made on the 30th May 
1913. Onthe 26th June the appellant tiled objections, 
claiming that tho award should be sot aside because 
(1) it was filed after the time fixed and (2) the 
arbitrators were guilty of misconduct: 

Held, (1) that the mere fact that the award was 
filed after the time fixed therefor did not make it 
a nullity; [p. 278, col. 2 ] 

(2) that in view of his agreement the appellant 
‘was debarred from urging any objections to the 
Hö of the arbitrators. |p. 179, col. 2; p. 180, col. 

l. 

Tullis v Jacsun, (1892) 3 Ch, 441; 61 L. J. Ch. 655; 

67 L. T. 340; 41 W. R. 11, followed. 


Second appeal from the decree of tke 
Additional Divisional Judge, Lahore, dated 
the !4th October 1919, reversing that of the 
Subordinate Judge, first class, Lahore, dated 
the 12th April 1911, decreeing the claim. 

Mr. Broadway, for the Appellant. 

The Hon’ble Mr. Mohammad Shofi, K. B., 
Kanwar Dalip Singh and Lala Durga Das, 
for the Respondents, 


JUDGMENT.—Plaintif, Bhai Kahan 
Singh, instituted a suit in the Court of the 
Subordinate Judge, First Class, Lahore, in 
which he prayed for the grant of an injunc- 
tion restraining defendants, Rai Bahadur 
Mohan Lal and Lala Lal Chand, from building 
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on certain specified land. A decree with 
the conseqnential relief prayed for was 
granted to him by the Subordinate Judge, 
but this decree was reversed and plaintifi’s 
suit dismissed by the Additional Divisional 
Judge. 

Plaintiff filed a second appeal in this 
Court and his appeal was admitted by order 
dated 10th January 1912 and the hearing 
was fixed for the 29th March 1913, on 
which date the parties presented an appli- 
cation in writing signed by themselves and 
their respective Counsel to the following 
effect — 

“We, the parties to the above appeal, of 
our free will and cons: nt, appoint Lala Mool 
Chand, merchant of Anarkali, and Lala 
Ram Rakha Mul, Banker and Proprietor of 
the firm of Lala Tirath Ram Khushali Mal, 
ovr sole arbitrators, and authorise them to 
decide all matters in difference in the above 
appeal finally, in whatever manner they may 
choose and their award will be binding on 
both parties and we will have no objections 
whatever to their award.” 

This Court thereupon, by order dated 
27th March 1913, directed: that in accord- 
ance with the said application all matters 
in differenca between the parties in the 
said appeal should be referred to the afore- 
said arbitrators, who were to determine the 
same and to make anaward within one 
month from the date of the order. 

The arbitrators on the 29th April 1913 
presented a written application to this 
Court, stating that they were unable within 
the time appointed to make their award and 
praying for an extension of one month from 
the date of their application. 

This application was granted on the 
5th May 1913 and the award (which 
practically upheld the order of the Divi- 
sional Judge) was made on the 30th May 
1913. 

Appellant on the 26th June 1913 filed 
written objections to the award and claimed 
that it should be set aside (a) because the 
award was submitted after the time fixed 
therefor had expired and (b) because the 


arbitrators had been guilty of various 
acts and omissions which amounted to 
misconduct. 


At the hearing before me on the Sth 
instant Mr. Shafi on behalf of the respond- 
ents raised the preliminary objection that 
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the appellant was debarred from making an 
objection tc the award, inasmuch as the 


parties had expressly agreed that the 
decision of the arbitrators was te be 
final and binding, and that the parties 


would not raise any “objections whatever” 
to it. 

In reply to this contention Mr. Broadway, for 
the appellant, ureed (1) that the award was 
a mere nullity. inasmuch as it had been made 
after the time fixed by this Court and that 
consequently this Court should suo motu treat 
itaas non-existent, apart from any objection 
urged by the appellants and (2) that the 
appellant’s agreement could not reasonably 
be construed ar depriving him of the right 
which he had under the Civil Procedure Code 
to object toan award which was given by 
arbitrators who had been guilty of mis- 
conduct, 

In avpport of his first contention the 
Jearned Counsel relied upon tbe ruling of 
their Lordships of the Privy Council re- 
ported as Raja Har Navian Singh v Chaudrain 
Bhagwant Kuar (1). This decision was 
given when the Civil Procedure Code of 
1882 was in force and it would, of eonrse, be 
binding upon me if I had to deride the 
present case under that Code. But the Code 
of 1282 has been since repealed by the Cade 
of 1908 and there is gond authority for 


holding that the Legislature has altered the - 


law upon this point. Thechange in the law 
ir clearly bronght out by Banerii in his work 
on the Lawof Arbitration in India (1918: 
At pages 286 and 287, he observes. “Under 
section 521 of the Code of 1882, after 
setting out the grounds on whieh an award 
could be set aside in clauses (a), (b) and (e), 
the Legislature provided in the last o»ragraph 
of that section that ‘no award shall be valid 
unless made within the perind allowed by 
the Court.’, This clearly implied that an 
award made after the period fixed by the 
Court was an absolute nullity and it was not 
necessary to have it set aside within the 
period allowed by Jaw. The effect of the 
omissicy of the last paragraph of section 521 
of the Code of 1 82. asa separate provision, 
and the addition of the words ‘or after the 
‘expiration of the period allowed by the Court? 


in clanse (e) of paragraph 15 of the 
(1) 13 4.300 (P. C.); 18 I. A, 55; 6 Sar. P. C.J, 
14; 15 Ind, Jur. 283. 
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present Code, is that though an award made 
after the period allowed by the Court is in- 
valid under the present Code, as it was under 
the Code of 1882, the only remedy now open 
to a party ‘impeaching the award on that 
ground is to apply under paragraph 15 
to seb aside the award. Ifno application is 
made to set aside the award or if an applica- 
tion is made and refused, theaward becomes 
final, and no appeal will lie from the decree 
passed in accordance with that award.” This 
statement of the law as it now stands is 
supported by Shib Kristo Daw and Company v. 
Satish Chandra Dutt (2),in which case Jenkins, 
C. J., remarked: “I fail to see how it can 
be said, in view of the langnage used in rule 
15, that there was no award, because that 
rule deals explicitly with the position ef an 
award having been made after the expiration 
of the period allowed by the Court, and it 
does not, as the Code. of 1>82 did, provide 
that such an award shall not be valid, but 
that such an award must be set aside. so that 
it seems to me that it cannot he said that 
there was no award. The most that could 
be saidis that this award was liable to be 
set aside ” 

This exposition of the law accords. if I 
may venture to ray xo, with my own views 
as to the proper interpretation of paragraph 
15 of Schedule I! of the present Code of 
Civil Procedure, and I accordingly hold 
that the award before me, though made 
after the expiration of the perind fixed by 
this Court, was not a mere nullity, and at 
most wae liable to be set aside upon an appli- 
cation by one or other of the parties affected 
thereby. 

The question. then, remains whether it is 
competent to the appellant. in view of his 
agreement not tooffer ‘any objections wl atso- 
ever’ to the award, to object nevertheless 
to it upon the grounds set forth in his 
memorandum of el jections 

Mr. Broadway urged that it weuld be most 
inequitable, erd indeed contrary to public 
policy, if an agreement of this kind were to 
deprive a perty from objecting to an award 
if he could shew that the arbitratora had been 
guilty of the most seandalous misconduct and 
had acted in defiance of the most elementary 
principles of justice. He does not say that sach 


was actually the casein the present instance but 
(2) 18 Ind. Cas? 69; 36 0. 822, 


r 
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he argues that if an agreement of this Lind is 
to act as a bar irrespective of the grounds 


‘opon which the award is attacked, the result 


would be that arbitrators would have 
leave and license to decide disputes arbitrarily 
and without regard to the ordinary 
canons of fairplay and justice. This argu- 
ment has a specious plausibility, but consider- 
ation shdws that it has no real force. No 
one is obliged to enter into such an agreement, 
and presumably a man of fall age who dees 
so is a free agent when he undertakesto abide 
at all hazards by the award. He presumably 
is acquainted with the character of the arbi- 
trator to whose sole arbitrament he leaves his 
case, and the Court is justified in assuming that 
an arbitrator so selected is not likely to act 
unfairly towards either parties. Moreover, it 
may well bethat the parties would not have 
agreed to refer their disputes to the determi- 
nation of an arbitrator unless they were satis- 
fied that no objections would thereafter be 
raised to the decision of that arbitrator. Of 
course, if one of the parties can show that he 
was induced to make an agreement of this kind 
by the fraud of the other party, or if he can 
prove anyother ground which would render his 
agreement void or voidable, he may well be en- 
titled to claim that the agreement is not bind- 
ing on him. ~ That, however, is an entirely 
different question and does not arise in this 
case. Here we have business men of full age 


“deliberately and with knowledge of what they 


were doing agreeing to accept as final the 
award of two arbitrators and uot to raise any 
objection whatsoever to that award, and J 


< know of'no authority which supports the con- 


tention that despite that agreement it is still 
open to ove of them to object to the award on 
the grou: d that the arbitrators acted frandu. 
lently, dishonestly or in bad faith. - Mr. 
Broadway argues that bis client’s agreement 
cannot deprive him of the rights which the 
Civil Procedure Code gives him. But quilibet 
potest renunciare juri pro se intreducto, and 
apart from that answer to the argument, I fail 
to see what would be the meaning of the agree- 


- ment if the learned Counsel’s argument were 


to be accepted. The only objections which 
can be urged to an award are. those specified 
in the Code and if these are to be eliminated, 
what possible meaning could be placed upon 
the agreement ? ° 

Upon principle, therefore, I would hold 
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“not require that I should hold, 
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that appellant is debarred by his agreement 


from urging any objections to the award of 
the arbitrators, but Ł find that there is‘ direct 


‘authority which supports my view. In Tullis 


v. Jacson (8), Chitty, J., made the following 
remarks:— 

‘It is said that the clanse is void as 
being against public policy, because in 
subsiance it is an agreement on the part 
of the plaintiffs and defendants tCrough the 
committee not to set up fraud, and the 
argument proceeds in this way. “The Court 
will not listen to any such stipulation 
to be found in any contract however 
To some portion of this argument, I 
accede. Ifa contract was obtained by fraud 
and in the contract itself there was the term 
inserted that neither party should impeach 
the covtracton the ground of fraud, it may 
well be that sucha term would not stand, and 
the reason is obvious, that the Court would set 
aside that contract, because it was obtained by 
fraud, and setting aside the contract, it would 
set aside the stipulation. That is a case I 
put by way of illustration, of fraud between 
the parties to the enntract in its inception. 

BOE igh OE But the case I have to 
deal with appears to me to be an entirely 
different one. * * * * * JE is 
of course for the contractor when he 
enters into a contract of this kind to consider 


whether he will accept it or not. I have 
no doubt contractors do accept clauses 
which tothe lawyer look terrific; tut they 


do it as business men, they do it fcr better 
or worse, and they think on the whole it is 
very unlikely that any architect selected would 
act unjustly towards them, and they are cou- 
tent to take him as the person whose award 
is to be final on the subject. Then it 
appears to me that the policy of the law does 
in the case E 
am now dealing with, a clause like the present 
to be void. To put an illustration, suppose 
a gentleman who is going to have a house 
built for him enters into a complex agree 
ment with the contractor, in the performance 
of which innumerable questions may arise, 
says, ‘will you agree with me (for if you will, 
J will agree with you) that nothing on i 
shall upset the certificate that is given?’ y 
is that unfair or against public pclicy ? The 


(3) (1892) 3 Ch, 441; 61 L, J, Ch, 658; 67 L. T, 340; 
41 W.R, 11. 
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late Master of the Rolls (Sir G. Jessel) in 
the case of the Printing and Numerical Regis- 
tering Company v. Sampson (4), says this: ‘If 
thereis one thing which more than another 
publie policy requires, it is that men of full 
age and competent understanding shall have 
the utmost liberty of contracting, and that 
their contracts when entered into freely and 
voluntarily shall be held sacred and shall be 
enforced by Courts of Justice Therefore, you 
have this paramount public policy to consider 
—that you are not lightly to interfere with 
this freedom of contract.’ Entirely agreeing 
as I do with these remarks, I myself can see 
no reason why grown up men should not be 
allowed to contract in these terms. ‘Neither 
of us’, each says to the other, and each agrees 
with the other, ‘will ever raise the charge 


of fraud.’ Persons will shrink very often 
from charges of this kind, and those 
who are persistent, will, by- making ` 


charges, induce persons to come to terms 
of compromise. It seems to me that this 
clause is addressed to get out of what the 
parties may consider evils, and which I have 
endeavoured to describe. The clause, therefore, 
stands thus: ‘both of us agree,’ toour-advantage 
or disadvantage as it may turn out, ‘that every 
certificate given by the gentleman named shall 
stand firmand goodandshall not be questioned 
even for fraud.’ That that is the meaning of 
the clause I have no doubt.” In the case 
referred to the agreement between the parties 
which was upheld by the Court was that the 
valuation,certificatesand words of the architect 
should be final and binding, and should 
not he set aside or attempted to be set aside 
on any ground or for any reason, or for any 
pretence, suggestion, charge or insinuation of 
frand, collusion, or confederacy, and the case 
is referred to in standard worksas an authori- 
ty for the proposition that “it is competent for 
the parties to agree that the question of fraud 
or misconduct on the part of the arbitrator 
shall not be raised by either party,” (see 
Redman’s Laws of Arbitration and 
Awards, 4th Edition, pages 18 and 274; 
Balsbiry’s Laws of England, Volume I, 
page 481, paragraph 926; Russell’s Law of 
` Arbitration, page 95, ¥th Edition), 

I must accordingly hold that appellant is 

debarred from objecting to the award of the 


(4) (1875) 19 Eq. 462; 44 L. J, Ch. 705; 82 L. T. 354; 
23 We R. 468. 


arbitrators and as that award, though made 
after the period fixed by this Court, is nota 
nullity and cannot be set aside except upon a 
valid objection by one of the parties, I must 
reject this appeal, pronounce judgment 
according to the award, and direct that a 
decree be drawn up in accordance with .the 
terms thereof, 
Appeal rejected. 


CALCUTTA HIGH COURT. 
Appeal FROM ORIGINAL Decues No. 5$ 
or 1911. 

March 7, 1916. 

Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Richardson. 
MATHURA MOHAN SAHA anp orHers— 
PLaintiFFs—A PPELLANTS 
versus 


NABIN CHANDRA DUTT AND orasrs—. 


Derexpants RESPON ENTS. 

Sale in ewecution of rent-decree—Purchaser of 
tenure, liability of, for past arrears of rent. 

The purchaser of a tennreata sale held in execu. 
tion of a decree other than a dovres for rent must, in 
the absence of anything to denote the contrary, 
be taken to have purchased it charged with 
the rent which m ght be due in respect of it at the 
time of hi: purchase. [p. 181, col. 2.] 

But whe ea tenure o- holding is sold in execution 
of a decree for its own arrears of rent, in the absence 
of anything to denote the contrary, it passes to the 
parchaser free from all liabilities for its previous 
arrears, and the purchaser is not liable for the 
arrears of rent for the period prior tothe date of 
ei aaa of sale at which he purchased. [p. 182, 
onl. 1, . 

F ez Rahaman v. Ramsukh Bajpti, 210 169; and 
Haradhan Chattovaj v Kartik Uhandra Chattopadhya, 
6 C. W. N. 877, followed. 

Srimati Moharanee Dasya v. Harendra Lal Roy 
Chowdry, O.W N 45%; Peary Mohan Mukhopadhya 
v. Sreeram Chandra Bose, 6 C. W. N. 7H4: and 
Manindra Chan-tra, Nantua v. Jimihir Kumari, 32 C. 
643:9 u. W. N. 470, distingaished. 


Appeal against the decree of the Officiat- 
iug Sabordinate Judge, Tipperah, dated the 
28th November 1910, 

Dr. Sarat Chandra Basak and Babus Bepin 
Chandra Bose and Sriuhar Das Gupta, for 
the Appellants. 

Babus Kumar Sunker Roy, Upendra Kumar 
Roy and Shib Chandra Palit, for the Respond- 
ents. . 

JUDGMENT.—This appeal arises out of 
a, suit for the recovery of Rs, 6,249-2-0 
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whioh was paid by the plaintiffs in order 
to save a putni talug from being sold in 
execution of a decree for arrears of rent, 
under the following circumstances. 

The plaintiffs on tbe 5th June 1906 
purchased the putni talug for Rs. 11,000 
at a sale held in execution of a decree for 
arrears of rent due thereon up to Assar 
kist of 1312, B. S. Some of the putuidars 
applied to set aside the sale onthe 26th 
June 1906. The application was dismissed 
for default on the 23rd March 1907, when 
the sale was confirmed, but the applica- 
tion was subsequently revived and even- 
tually dismissed on the 27th January. 1905. 
While the proceedings for setting aside 


the sale were pending, and on the 19th 
March 1907, the zemindar brought a suit 
for arrears of rent of the last three 


kists of 1812 and the whole of the year 
1313, B. S., against the recorded pu/nidars 
(defendants Nos. 1 and 2 in that suit), and 
the plaintiffs who had purchased the putni 
also were made parties to the suit as de- 
fendants Nos. 3 to 10. The present plaintiffs 
(defendants Nos. 8 to 10 in that suit) 
contended that they had not obtained pos- 
session of tke auction-purchased property 
and the zemindar was not entitled to any 
relief against them, nor to lay any claim 
over the sale proceeds. 

On the 6th July 1907, the Court made 
a decree which, after directing that the 
defendants do pay to the plaintiffs the 
amount of rents, cesses, damages .and 
costs decreed, proceeded as follows: 


“That the decretal amount be at first 
realised by the sale at auction of the 
property in arrears; but if the entire 
amount be not realised by the sale at auc- 
tion of that property, plaintiffs shall be 
able to realise the amount claimed from 
the surplus sale proceeds of that talug as 
realised on the 6th June 1906 by Mathura 
Mohun Saha and others (the present 
plaintiffs) and from the defendants Nos. 1 
and 2 personally, and it is further order- 
ed that on the confirmation of the sale 
.the defendants Nos. 3 to 10 shall remain 
liable for the amount of deficit, in propor- 
tion to their liability from the date of 
the sale or from the date of confirmation of 
the sale. But they shall. not be liable in any 
other way. But even if the sale be not 


confirmed, the defendants Nos. 1 and 2 
shall remain personally liable.” 

In execution of that decree the putni was 
put up for sale, and the plaintiffs whose 
purchase at the previous sale had been by 
that time finally confirmed, deposited the 
decretal amount (Rs. 6,066-1-6) and saved 
the putni from sale. It appears that out 
of the Rs, 11,000, the proceeds of the sale at 
which the plaintiffs had purchased, Rs. 7,438 is 
still left in deposit as the surplus sale 
proceeds, and the plaintiffs in the present suit, 
which was brought against the former put- 
nidars (both recorded and unrecorded ,seek to 
recover the amount paid by them together 
with interest and costs (Rs 6,249-2-0) from 
the defendants and from the surplus sale pro- 
ceeds, 

The Court below held that the plaintiffs 
are not entitled to recover the sum paid 
by them, and they have appealed to this 
Court. 

The first question for consideration is 
whether the plaintiffs were liable for the 
arrears of rent which were paid up by 
them. Now the said arrears were for a 
period prior to the date of the confirma- 
tion of the sale at which the plaintiffs pur- 
chased the putni, during which the former 
putnidars were in possession. The Court 
below was of opinion that as rent is a 
first charge on the putni, the plaintiffs 
purchased it charged with the rent due 
in respect of it at the time of their 
purchase, and relying on the cases of 
Srimate Moharanee Dasya v. Harendra Tat 


` Roy Ohowdry (1), Peary Mohan Mukhopadhya 


v. Sreeram Chandra Bose (2) and Manindra 
Chandra Nandy v. Jamahir Kumari (8) held 
that it was the plaintiffs who were bound to 
satisfy the rent decree. 

We are of opinion, however, that the 
principle laid down in those cases do not 
apply to the present case. The purchaser 
in those cases purchased the tenure at a 
sale held in execution of a deeree other 
than a decree for rent,and such a pur- 
chaser in the absence of anything -to denote 
the contrary must be taken to have pur. 
chased it charged with the rent which 


N. 458. 
N. 794, 
20, 643; 9 C. W, N. 670. 


E Haradhan 


, 


` the present suit. 


“pears to 
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might he das dn respect of it at the time 
of his purchase. In the presert case the 
tenure was ‘sold in execution of a decree 
for arrears ‘of rent, and where a tenure or 
holding is sold in execution of a decree 
for its own arrears of rent it passes to the 
purchaser freed from all liabilities for its 
Previous arrears. See Faez Rahaman v. Ram- 
sukh Bajpai (4). See also the case of 
Chattoraj v. -Kartik Chandra 
Chattopadhya (5), in which the purchaser of 
the tenure purchased it with a notice that it 
was saddled with lability for _ previous 
arrears, and the case of Faez Rahaman v. Ram- 
sukh Bajpat (4) was distinguished on that 
ground, 

We are of opinion that in the absence 
of anything to denote the contrary, a sale 
of a tenure held in ‘execution of a decree 
for its own arrears of rent’ passes it free 
from liability for previous arrears. That 
being so, the plaintiffs were not in fact 
liable for the arrears of rent for the period 
prior to the date-of confirmationof sale at 
which they purchased the putni. 

The next question for consideration is, 
what is the effect of the decree in the 
second rent suit to which the plaintiffs 
were parties.: At the date of that decree, 
the sale held in execution of the previ- 
ous decree (at which the plaintiffs purchas- 
ed) had not been confirmed, and proceed- 
ings for setting aside that ‘sale were then 
pending. 


The decree is not a well-drawn ‘nstru- 
ment. -It begins apparently by imposing 


- æ joint: and several liability on the two sets 


of defendants (the plaintiffs and the de- 
fendants in the present suit). No doubt 
it: goes on to say that the tenure shall be 
sold in the first instance, but ib also ap- 
‘recognise a primary personal 
liability on the part of the defendants in 
“16 also leaves open. the 
question whether on the sale cf the tenure 
being confirmed any personal liability on 


“the part of the plaintiffs is to arise as from 


the Sth June 1906, the date of the sale 
(in which case the plaintiffs would be liable 
for a considerable portion of -the arrears 


(4) 21 0. 169. 
(6) 6 0. W. N. 877. 
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covered by that suit, July 1905 to-March 
1907), or as from the 23rd March 1907, 
the date of the confirmation of the sale. 

The case is not free from diffisulty, but 
in our opinion regard being had to the 
circumstances and especially to the cir- 
cumstance that the sale was not finally 
confirmed when the decree was made, the 
decree dces not preclude the plaintiffs from 
succeeding in the present | suit - „on the 
ground that it plaéed’ the bitden of the 
debt due tothe landlords once for all on 
the land. That was the ground on which 
the learned Subordinate Judge dismissed 
the suit, and no donbt there is something 
to be said for the conclusion at which he 
arrived. On the whole, however, as it 
appears to us, the present. suit may be re- 
garded either as a suitfor contribution on 
the footing that the decree in the rent 
suit treated the plaintiffs and the defend- 
anis as jointly and severally liable for the 
arrears claimed, oras a suit for the de- 
termination of an issue as to the respective 
liabilities of the. plaintiffs and the defend- 
ants, an issue which was not finally devid- 
ed between them in the rent suit and 
which may, therefore, he legitimately raised 
in such a suit as the present, 

In’ either of these two 
nature of the present suit, 
are entitled to succeed. 

The defendants Nos. 39 and 40 in exe- 
cution of their mortgage-desree against 
the defendant No. 13 (one of ‘the -former 
putnidars} attached his interest in the 
surplus sale proceeds to the extent of 
Rs. 472." The plaintiffs in this Court do not 
object to the payment of Rs. 472 to the 
said defendants Nos. 39 and: 40 out of 
the surplus sale proceeds in the first in- 
stance. 

The plaintiffs will accordingly got a 
deeree for Rs. 6,249-2-0, the amount paid 
by them, to be realised from the sur- 
plus sale proceeds of the sale held on the 5th 
June 1906. 

Under the direnmatancėa, each party will 
bear its own costs in both Courts. 

- Appeal allowed, 


views of the 
the plaintiffs 
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PATNA HIGH COURT. 
Seconp Civin, Appaat No. 1625 or 1914. 
April 28, 1916. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe, 
HARIHAR CHARAN — DEFENDANT — 
APPELLANT 

versus 
JANG BAHADUR—P.iamntiyr— 
RESPONDENT. 

Hindu Law- -Mitakshara—Succession—-Bandhu— 
Grandfather's daughters sows son, whether heir. 

A grandfather’s daughter’s son’s son is a legal heir 
under the Mitakshara School of Hindu Law 

Babu Lal v. Nanku Ram, 2206 339; Buddha Singh 
v. Laliu Singh, 30 Ind. Cas. 529; 20 C. W. N. 1: 29 M. 
L. J. 484; 2 L. W, 897: 13 A. L. J 1097; 18 M. L. 
T, 409; 17 Bom. L. R. 1022; 22 C. L. J. 481; (1915) M. 
W. N. 772; 37 A. 604; 42 I. A. 209, referred to. 

Per Roe, J.—Although the position of a bandhu 
in Mitakshara Law is based on consanguinity, it must 
still be supported by the_right to offer oblations to a 
common ancestor. 

Second appeal from the decision of the 
District 'udge of Patna. 

Mr, Kulwant Sahai, for the Appellant. 

Messrs. L. N. Sinha and Ram Prasad, for 
the Respondent. 

JUDGMENT. 

SHARFUDNIN, J.—The only point for 
decision in this appeal is as to whether 
Jung Bahadur, the plaintiff, is the legal heir 
of one Sham Narain. The contesting defend- 
ants are purchasers from Gouri Sundar 
Kuar, the widow of Sham Narain. After 
the death of Sham Narain Gouri Sundar 
Kuar took possession of the estate left by 
her husband, and she, during her lifetime, 
alienated certain properties of the estate of 
her husband tothe contesting defendants. 
The plaintiff brought the suit for the purpose 
of a declaration that he is the legal heir of 
Sham Narain. Jung Bahadur, the plaintiff, 
is Sham Narain’s grandfather’s grandson’s 
son. Todur Mullis the original ancestor; he 
had ason and a daughter, namely Udit 
Narain and Sulochan Kuar. Udit Narain’s 
son was Sham Narain; Sulochan had ason 
Kali Sahai, whose son is Jung Bahadur, 
the plaintiff. It has been conceded that if 
Jung Bahadur is removed in the 5th degree 
from Sham Narain he will bea legal heir, 
and will succeed to the estate left by Sham 
Narain. It was contended that, counting 


from Sham Narain, Jung Bahadur stands in - 


the -6th degree. Udit Narain and Sulochan 
Knuar are related to each *otherin the first 
degree. Sham Narain is related to Sulochan 
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in the third degree, and to Kali Sahai in the 
4th and to Jane Bahadur in the 5th degree. 
Jung Bahadur, therefore, being removed from 
Sham Narain inthe 5th degree is the rightful 
heir to the estate left by Sham Narain. 
This was so held by the two Courts below, 
and 1 think they arrived at aright conclu- 
sion. 

The method of counting the degrees that 
1 have adopted is supported by the course 
adopted in the case of Babu Lal v. Nanku 
Ram (1). That being the view that I have” 
taken, T affirm the decision of the Court below 
and dismiss this appeal with gosts. 

Ros, J.—I agree that the_pnsition of the 
plaintiff as an heir has heen fully establish- 
ed. The latest case quoted by the learned 
Vakil for the appellant, which is that of Bud- 
dha Singh v. Laltu Singh (2),is in no sense 
opposed to the plaintiff's claims. Therein it 
is stated that although the position of a bandhu 
in Mitakshara Law is based on consanguinity, 
it must still be supported by the right to offer 
oblations to a common ancestor. And on 
page 3* is set forth a quotation from Manu, 
Chapter IX, that the 4th descendant is the 
giver of oblations. Jung Bahadur is within 
four generations from Todur Mall and Sham 
Narain is within three generations. There- 
fore, the position of Jung Bahadur is clearly 
one which entitles him to succeed to the 
estate of Sham Narain. 

Appeal dismissed. 

(1) 22 ©. 889, ` 


(2) 20 C. W. N. 1; 30 Ind. Cas 529; 29 M L. J. 
434, 2 L. W 897; 13 A. L. J. 1007; 18 M. L. T. 409; 


‘17 Bom. L. R. 1022; 22 O. L. J. 481; (1915) M. W. N. 


772; 37 A. 604; 42 I. A. 208. 
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ALLAHABAD HIGH COURT. 
Sevonp Crvin Aprrar No. 1472 or 1914. 
December 13, 1915. 
Present:—Mr. Justice Tudball and 
Mr. Justice Walsh. 
MUHAMMAD ALI AND ANOTHER — 
DEFENDANTS—ÅPPELLANTS 
versus 
BALDEO PANDE—PLarintivF— 


RESPONDENT. 

Tender—Mortgage Redemption, suit for —No offer of 
payment before institution of suit, affect of-—Suit, main- 
tainability of —Cause of action—Usufructuary agricul. 
tural mortgage. Fee A; 

A mortgagor has no right to institute a suit for 
redemption unless and until he has tendered to tho 
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mortgagee the debt due to the latter or at least the 
amount which he considers to be due to the latter. 

A suit forthe redemption of an agrioultnral usufruc- 
tuary mortgage, redeemable only in Jeth of any 
year, was brought without any offer of payment 
having been made before institution of the suit: 

Held, that the plaintiff had no cause of action and 
that, therefore, the suit was not maintainable. 

Bansi v, Girdhar Lal, A. W. N. (1894) 148, followed. 


Second appeal against the decree of the 
Subordinate Judge, Mirzapur. 

The Hon’ble Mr. Abdul Raoofand: Mr. Iqbal 
Ahmad, forthe Appellants. 

Dr. Surendra Nath Sen, for the Respondent. 

JUDGMENT.—This is the defendants’ 
appeal arising out of a suit for redemption. 
The mortgage-deed is dated Mii Asadh 
Bali 7th. Sambat 1918, corresponding with 
the 29th of June 1861. It was for a 
term of five years certain and it was an 
agriculturist’s mortgage, in which the 
parties laid down a condition that the 
right to redeem sbould be exercised only 
in the month of Jeth of any year. The 
Courts below have decreed the suit, The 
defendants raised a plea that the plaintiff 
had made no payment or offer of payment 
before bringing his suit. The plaintiff in 
paragraph 5 of the plaint stated that on 
the 18th of June 1913 he had expressed 
his readiness to redeem the property and 
offered to pay the mortgage-money to the 
defendants but the latter declined to allow 
redemption. In paragraph 6 of the plaint 
he stated that the cause of action had 
accrued to him on the 18th of June 1913, 
the date of the mortgagee’s refusal, 
Courts below have fonnd asa factthat the 
plaintiff had not made any tender of the 
mortgage money at any time toj the 
mortgagees, but inspite of that: they 
proceeded to give the plaintiff a decree 
alluwing redemption of the mortgaged 
property in the month of Jeth following 
the date of the decree. The defendants 
have appealed and the plea raised on their 
behalf is that im view of the fact that 
the plaintiff had at no time offered to pay 
the mortgage-debt prior to the institution 
of the snit, he had no cause of action and 
the suit ought to have been dismissed. 

Reliance is placed on the ruling in Bansi 
v. Girdhar Lal (1). The two 


(i) A. W. N. (1894) 148, 
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are parallel. In that case as in the 
present there was an agricultural mortgage 
and the parties had laid it down in clear 
terms that the mortgage was redeemable 
only in the month of Jeth, It is unnecessary 
to give the reasons why such a term is 
entered in this class of mortgage. Section 
60 of the Transfer of Property Act lays 
down what a right of redemption is. It 
clearly shows that the right to recover 
possession does not arise until the mortgagor 
has at the proper time and place paid or 
tendered the mortgage-money. It is con-‘ 
tended that this section was not in force 
at the date of the mortgage and that the 
principles of justice, equity and good 
conscience should be employed for the 
decision of this case. This would seem to 
be an argument that section 60 of the 
Transfer of Property: Act is not based on 
principles of justice, equity and good 
conscience. It clearly is based on such 
principles, and it seems even asa matter 
of business or common sense that a mort 
gagor has no right to institute a suit for 
redemption, unless and until he has tendered 
to the mortgagee the debt due to the latter, 
or at least the amount which he considers 
to be due to the latter. The point before 
us is clearly covered by the decision in: 
Bansi v. Girdhar Lal (1), which was 
subsequently followed by this Court in 
Hafiz Muhammad Abdul Rahim v. Lala 
Tulshi Prasad (2). The facts of both these 
cases are like those of the present case. 
lt is clear, therefore, that the plaintifi’s 
suit was brought without any cause of 
action and ought to have been dismissed. 

We, therefore, allow this appeal, set aside 
the decrees of both the Courts below and 
dismiss the plaintiff's suit with costs in 
all Courts, 

Appeal allowed. 

(2) S. A. No. 1721 of 1903, decided on the 22nd of 

June 1905, i 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 96 or 
1915. 
April 25, 1916. 
Present:—Mr. Justice Mullick. 
GANGA RAM RAI AND OTHERS— PLAINTIFFS 
— APPELLANTS 
VETSUS 
[Sheikh MAULA BAKSH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act ¥ of 1908), O. XL1, r. 31 — 
Appveal—-Judgment of reversal, what should contain— 
Discussion of evidence-—Jotedar, meaning of. 

A judgment of an Appellate Court roversing that of 
the Court of first instance wasin the following 
terms:~~ i 

“Tam unable to agree with the Munsif that this 
entry (Record of Rights) is proved to be wrong. ‘The 
evidence is not, in my opinion, sufficient to, come to 
such a conclusion”: 

Held, that vhe judgment was in contravention of 
the provis ons of Order XLI, rule 8), of the Code of 
Civil Procedure, 1908. 

When the judgment of an Appellate Court is one 
of reversal, the aggrieved: party is entitled to a 
consideration of the points on which the lower Court 
rolied for the purpose of giving the successful party 
a decree. 

The expression joteda? may mean cither tenure- 
holder or raiyat, 


Messrs. (Ganesh Dutt Singh and Stvanandan 
Ray, for the Appellants. 

Mr. Khurshed Hasnain, for the Respond- 
ents. 

JUDGMENT.—The plaintiff ig the land- 
lord and the defendant is the tenant. 

The plaintiff sues for ejectment on the 
ground that the defendant is a trespasser. 
The Record of Rights shows the plaintiff to 
be a tenure-holder and the defendant to be 
an occupancy-ratyat. The Munsif found 
that the plaintiff was an occupancy-ratyat 
and the defendant an under-razyat. The 
plaintiff's claim for khas possession was 
dismissed. 3 

On appeal by the defendant the learned 
District Judge has found that the Record 
of Rights has not been rebutted and that the 
defendant is not an nnder-raiyat but a 
raipat and he accordingly decreed the appeal. 
The present second appeal is by the plaintiff, 
who asks for the restoration of the Munsif’s 
decree. 


The first point taken is that the defendant 
admitted in the first trial that the plaintiff 
‘was an occupancy-razyat, but it does not 
appear that there was any express admission 
to this effect. All that the defendant 
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admitted was that Chulbai, the predecessor 
of the plaintiff, cultivated 10 bigkas out of 
the whole holding which measures 15 acres, 
that is, about 23 bighas. There is nothing, 
therefore, in the contention that the plaintiff's 
status as occnpancy-ratyat has been proved 
by the defendant’s own admission, 

But the ext point is more substantial. Tt 
is contended that the judgment of the learned 
District Judge is not one according to law 
and that it offends against Order XLI, rule 
31. LIagree with the learned District Judge 
that the expression “jotedar” used by wit- 
nesses on behalf of the defendant in reference 
to the plaintiff’s title is inconclusive. It may 
mean either tenure-holder or raiyat. 1 also 
agree that there is no direct evidence to 
show for what purpose that tenancy was 
created, but the learned Munaif bas consider- 
ed the whole evidence in the case and 
come to the finding that the plaintiff cultivat- 
ed the whole holding himself for #2 years 
and he has inferred from that that the 
plaintiffs status is that of an cecupancy- 
raiyat. With regard to this part of the 
case the learned District Judge has disposed 
of it in the following words: - “I am unable 
to agree with the Munsif that this entry 
(Record cf Rights) is proved to be wrong. 
The evidence is not, in my opinion, sufficient 
to come to such a conclusion.” I think 
that the plaintiff is entitled toa fuller con- 
sideration of his case before the Munsif’s 
decree can be set aside. It would have been 
otherwise if the judgment had been one of 
aflirmance, but when the judgment is one 
of reversal the aggrieved party is entitled 
to a consideration of the points upon which 
the lower Court relied for ‘the purpose of 
giving the successful party a decree. It is 
not easy to lay down in ‘general terms what 
degree of particularity is required on the 
part of an Appellate Court in the examina- 
tion of the evidence but having regard to 
the particular facts of the case before me, I 
think it is necessary in the interests of 
justice that the case should be remanded to 
the lower Appellate Court for re-hearing 
and for recording a judgment in accordance 
with law. 

The decree is accordingly set aside, 
will abide the result. 

Appeal allowed; Oase remanded, 


Costs 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Permios No. 173 or 1914-15 ov 
MUZAFFARNAGAR DISTRICT. 

January 17, 1916. ; 
Present:—-Mr. Campbell, J. M. 
MOHAMMAD HUSAIN KHAN— 
PLAINTIFF —ÀPPLICANT 
versus 
SIS i ED Ek en bae RESPON. 

Agra Tenancy Act (II of 1901), s. 14--Agreement to 
exchange holding—Landholder, whether can give 
possession of new holding before old one has been 
vacated—Tenant cultivating both holdings, whether loses 
his right of exchange. 

A tenant must be admitted to possession of a new 
holding within a year of loss of possession of the old 
one to claim a right of exchange; but there is nothing 
to prevent the landholder ‘from giving possession of 
the new holding, before the old holding has been 
actually vacated: nor would the tenani thereby be 
deprived of his right of exchange on the now 
holding. 
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Where, therefore, there was an agreement between 


the landlord and his tenant to the effect that the 
tenant should exchange one holding for another and 
the tenant cultivated both the holdings for one year: 
Held, that section 14 of the Tenancy Actdid not 
operate to destroy the tenant’s right of exchange. 


Application for revision of the order of 
the ‘Commissioner, Meerut Division, dated 
the 29th June 1915, confirming that of the 
Assistant Collector, Muzaffarnagar me 
in a case of ejectment. 


JUDGMENT.— I see no reason to inter- 
fere with the Commissioner’s order in this 
case. It is quite clear that there was an 
agreement between the parties that respon- 
dent should surrender the 12 bighas 3 biswas 
rented at Rs. 66-9, which he had held 
for 11 years, in 1317 Fask and should 
receive in exchange land of approximately 
equivalent value, v7z.,° 11 biyhas 6 biswas 
yented at Rs. 66 according to the plaint, 
or at Rs. 70 according to the patwari. 

It is now alleged that | respondent 
cultivated both holdings in 1318 Fasl and 
that he has thereby sacrificed his right of 
exchange under section 14 of the Tenancy 
Act, because he had not lost possession 
of his first holding before he got posses- 
sion of the new one. 

1 agree with the Commissioner that this 
is not the-intention of the law. A tenant 
must be admitted to possession of a new 
holding within a year of loss of possession 
of the old one to claim a right of exchange; 


. 


but there is nothing to prevent the land- 
holder from giving possession of the new 
holding, before the old holding has been 
actually vacated: nor would the, tenant 
thereby be deprived of his right of ex- 
change on the new holding. In this case 
respondent had actually acquired occupancy 
rights in his old holding by the end of 
1818 Fasli and it was clearly in the 
landholder’s interest to have the exchange 


given effect to during the currency of 
that year, to prevent respondent going 
back upon his agreement to take .a new 
holding.. 


I uphold the Commissioner’s order, and 
dismiss this application with costs. 


` Applicati.n dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decres No. 325 
or 1915. 

March 17, 1916; 

E —Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft, 
BROJENDRA KUMAR DAS AND oraers— 
DEFENDANTS—A PPELLANTS 
versus” 


GOBINDA MOHAN DAS AND OTHERS — 


PLaINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, 
0. I, r. 10 (2), O. XXIII, r. 3, application under— 
Transposition of parties, power of Court to order— 
Application for transposition, dismissal of—-Diseretion 
of Court—Jurisdiction, failure to emercise-——Erroneous 
view of law—Revision by High Court—Dismissal for 
avant of prosecution—Decree, refusal te draw up— 
Appeal. 

Order I, rule 10 (2), Civil Procedure Code, empowers 
a Court to make a transposition of parties, the 
omission in the new Code of the words “the Court 
might make a plaintiff a defendant or a defendant 
a plaintiff” i in Act XIV of 1882 being due to avoidance 
of redundancy. [p. 188, col. 1.] 

Krishnabai v. Sonubai, 2 B. H.C. R. 810; Bdulji v. 
Vullebhoy, 7 B. 167; Sayad Abdul Hak v. Qulam” 
Jilani, 20 B. 677, approved. 

It is in the discretion of a Court to refuse an appli- 
cation under the said rule, and where a Oourt refuses 
to transpose parties in the exercise of its discretion, 
the High Court will not interfere in revision, Where, 
however, the order is expressly based on a want of 
jurisdiction by the Court the order is subject to 
revision by tho High Ceurt under section 115, Civ il 
Procedure Code. ‘ip. 188, col, 1.] 
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A Courtis not bound todraw up a decree on an 
application under Order XXIII, -rule 3, Civil Pro. 
cedure Code, where the plaintiff, after compounding 
his differences with, some of the defendants, prays 
only for withdrawal of the suit without further 
relief. The appropriate order to pass under the 


circumstances is one of dismissal for want of pro- ` 


secution, Against such an order no appeal lies. [p. 
187, col. 2; p. 188, col. 1.] 

Plaintiffs sued defendants 
partnership and for accounts. During the pendency 
of the suis plaintiffs and some of the defendants 
entered into a compromise, and tho plaintiffs, after 
stating the nature of the settlement to Court, applied 

for permission to withdraw the suit. The Court 
passed an order dismissing the suit for want of 
prosecution without entering a decree. ‘[herenpon, 
the defendants who had not joined in the compro- 
mise, applied to be substituted as plaintiffs and to 
continue the suit. In the alternative they asked 
that a decree might be prepared to enable them to 
appeal. The Court refused both prayers, holding 
that it had no power to transpose parties under the 
new Civil Procedure Code and thata decree was 
unnecessary. The objectors-defendants then appealed 
to the High Court, and, as an alternative, invoked 
the High Court’s interference under section 115, 
Civil Procedure Code: 

Held, (1) that no appeal lay against the order 
under Order XXIII, rule 3, Civil Procedure Code; [p, 
188, col. 1.] h 

(2) that the lower Court had power to transpose 
parties under Order J, rule 10 (2); [p. 188, col. 1.] 

(3) that as the lower Court had failed to exercise 
@ jurisdiction vested in ib by law, it was competent 
to the High Court to interfero with the order in 
revision. [p. 188, col. 2.] 

Appeal against the judgment of the Sub- 
ordinate Judge, Ist Oourt, Barisal, 
dated the 3rd of March 1914. 

. Mr. B. Ohakravarty (with him Babus 
Upendra Lal Roy, Bhupendra Chandra Guha 
and Jitendra Nath Roy), for the Appellants. 

Sir Rash Behary Ghosh (with him Babus 
Bepin Ohandra Mullick, Sarak Chandra Dutt 


p and Sib Chandra Palit), for the Respondents, 
JUDGMENT. 


D. CHATTERIEE, J.—The plaintifis brought 
the suit giving rise to these proceedings in 
1909, for declaration of title to certain 
skares'in a certain partnership business 
with its branches, for dissolution of the said 
partnership and for accounts. The suit went 
on for several years through various vicissi- 
tudes of fortune until in March 1914, the 
plaintiffs made a compromise with the prin- 
sinal defendants and on receipt of consider- 
ation from them made an application for 
withdrawing from the suit, the said defend- 
ants giving up costs. The petition of som- 
promise stated the nature of the settlement, 


for dissolution of 
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but did not ask for any relief and in fact 
under the circumstances related no decree 
was required, as the plaintiffs stated that 
they had received the value for the rights 
given up by them under a deed of release. 

Upon the said application being made by 
the plaintiffs, the appellants before us, i.e., 
the defendants, who had not joined in the 
petition of compromise, applied to be made 
plaintiffs, to amend the plaint, and to con- 
tinue the suit as one on their behalf. The 
learned Subordinate Judge refused their ap- 
plication on the ground that the present 
Civil Procedure Code did not authorise him 
to make the transposition asked for, that 
the applicants had not asked for retuining 
the original plaintiffs on the record as de- 
fendants, that there was conilict of interests 
between the original plaintiffs and the ap- 
pellants, so that it could not be said that 
the old suit was to be continued. The suit 
was accordingly dismissed without costs as 
the objectors did not ask for costs. The ap- 
pellants then asked that a decree night 
be prepared so that they might appeal from 
the same, but the learned Subordinate Judge 
refused their application saying that no 
decree was necessary as the suit had been 
dismissed for want of prosecution. Against 
the said order the appellants filed the 
above appeal and as an alternative obtained 
the above Rule. 

If the Court below had been bound to make 
a decree and had uot, we might have en- 
tertained the appeal. 

We find, however, no reason to differ from 
the learned Subordinate Judge on this point. 
The plaintiffs had settled their differences 
and received satisfaction out of Court by 
the execution of separate deeds and inti- 
mated to the Court that they would not 
proveed with the suit. 


The Court was not required to give them 
any relief and the Court could not give them 
any. It is contended that the Court was 
bound to pass a decree under Order XXIII, 
rule 3. The parties to the compromise, 
however, which had been effected out of 
Court, did not ask for a decree, and the 
objectors, who were no parties to the same, 
coald not ask for one, so that the only 
course left to the Court was to dismiss the 
suit, as it did, for want of prosecution, un- 
less, of course, it saw its way to conti- 
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nue the suit at the instance of the objectors. 
There is no appeal against an order of this 
kind, and the appeal fails. As regards the 
Rule, it is contended that the learned Judge, 
in refusing to make the transposition of par- 
ties and amendment asked for, refused to 
exercise a jurisdiction vested in him by law. 
It is true that the provision in section 32 
of Act XIV of 1882 that the Court might 
make a plaintiff a defendant and a defend- 
ant a plaintiff, has been omitted from the 
present Code, but, I think, it was omitted 
as redundant as the provision of Order I, 
rule 10 (2), for striking out or adding par- 
ties is sufficient to cover the case of such 
a transposition, being in effect the striking 
one party off the side of the suit in which he 
had been placed and re-adding him on the 
opposite side. 

Such transpositions are frequent in partb- 
nership cases : see Krishnabad v. Sonubai (1) 
and Hdulji v. Vullebhoy (2), and there is 
nothing in the Code to take away the power 
of the Court to make orders in that behalf 
when the circumstances require it. The 
Court below distinguishes the last case on 
the ground that the applicants did not ask 
the Court to make the original plaintiffs de- 
fendants. I do not think that the distinc- 
tion is legitimate, because in the first 
place the original plaintiffs had parted with 
all their interest in the partnership in 
favour of defendants Nos. lto 15 and had, 
therefore, no subsisting interest in thesuit : see 
Sayad Abdul Hak v. Gulam Jilani (3), and in 
the second place the applicants did not say 
that they did not want to have the original 
plaintiffs as defendants, and the Court had 
ample power under Order I, rule 10, to 
make them defendants if it thought neces- 
sary. The Court below was in error there- 
fore in holding that it was not authorized 
to make the transposition under the new 
Code. Itis true that the Court had a dis- 
cretion in the matter and might refuse to 
make the order in the exercise of that dis- 
eretion. The learned Judge, however, thought 
he had no jurisdiction and cannot, therefore, 
be said to have exercised the discretion 
which he hadin the matter, with that con- 
sciousness of power and competence which 


(1) 2 B. E. 0. R. 310, 
(2) 7 B. 167. 
(8) 20 B. 677. 
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is necessary to strengtben his hands in the 
use of the discretion. He has made other 
distinctions also on minor points which can 
be met by amendments. He has, therefore, 
I think, refused to exercise a jurisdiction 
vested in him by law. The case of Hdulji 
v. Vullebhoy (2) is exactly in point, and I 
think the learned Judge should have followed 
it and allowed the appellants to continue 
the suit which had passed through five years 
in Court and wasripe for hearing. It is 
true that the appellants have subsequently 
filed an independent suit of their own which 


_is pending, but if that suit has to pass 


through another five years to be ripe for 
hearing, the proceedings may be endless. 
I think, therefore, the right order would 
be to dismiss the appeal as incompetent 
and to make the Rule absolute, and order the 
Court below to restore the suit to its file, 
make the necessary amendments and proceed 
to trial in accordance with law. No costs. 


Beacucrort, J.—J agree. 


Rule made absolute; 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 3132 
or 1914. 

May 24, 1916. 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 
KRISHNA DHONE BHATTACHARJYA 
—Derenpant No, 1——APPELLANT 
versus 
BHAGABAN CHANDRA BHATTA- 
CHARJYA AND orHeRs—PLAINTIFES 
— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 44—~ 
Guardian and minor—Fraudulent sale by guardian, 
only voidable—Minor's right to possession, extinction of, 
after bar of right to avoid sale. 

A sale of a minor’s property by his guardian in 
fraud of his rights is only voidable. It is valid 
until avoided by the minor within 3 years on attain- 
ing majority under Article 44 of the Limitation Aob. 
When his right to avoid the sale has become barred. 
by limitation, his right to recover possession of tho 
property is gone. [p. 191, col. 1.] 

Gnanasambanda Pandara Sannadhi v. Velu Panda. 
ram, 23 M. 271 at p. 279; 27 I. A. 69; 40. W. N. 329; 
10 M. L. J. 29; 2 Bom. L. R. 597; Jagadamba Chao- 
808; 13 
I, A. 84 10 ind. Jur, 807; 4 Sar. P. O. J. 715 and 
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Malkarjun v. Narhari, 25 B. 387: 27 T. A. 916; 2 Bom. 
L. R.9.7; 5 0. W. N. .0; 10 M. L. J. 363, referred to. 

Appeal against the decree of the Subordi- 
nate Judge, Sylhet, dated the 9th June 1914, 
reversing that of the Munsif, 2nd Court, 
Habigunj, dated the 10th February 1913. 


FACTS.—The material facts as they ap- 
pear frem the judgment of the first Appellate 
Court are as fullows:— 

“The land in suit belonged to two brothers, 
Chandra Nath Chakrabarty and Dina Nath 
Chakrabarty, who executed a deed of gift in 
respect of the disputed land and other lands 
in favour of Sailaja Debi in consideration of 
her marriage with Chandra Nath. Akshoy 
Kumar, pro forma defendant No. 5, was a 
sor, born of that marriage. On the 5th of 


Falgoon 1306, Chandra Nath and Dina Nath. 


sold the disputed land to the defendant No. 1 
and the principal defendants Nos. 1, 2, 3, 4 
took possession of it on Magh 25th, 1318 
B.S. The plaintiffs purchased the land 
from akshoy Kumar, defendant No. 5, for a 
consideration of Rs. 50 but they failed to 
get possession. Hence they were obliged to 
come to Court. 


The defendant No. 1 pleaded limitation 
and estoppel, contending that the deed of 
gift in favour of Sailaja Debi relied upon 
by the plaintiffs was a collusive and sham 
transaction and that the kobaia by which the 
plaintiffs alleged to have purchased the 
lands was also collusive and fraudulent. 

The Munsif dismissed the suit, holding 
that the deed of gift was not acted upon 
and that the defendants were in adverse 
possession, He, however, decreed the 
plaintifis’ claim for refund of the purchase- 
money. The plaintiffs appealed and the 
Subordinate Judge of Sylhet decreed the 
appeal, holding that the gift was a bona fide 
transaction and was effected in consideration 
of the marriage between Sailaja and 
Chandra Nath. 
served: ‘The fact that subsequently 
Chandra Nath and Dina Nath dealt with the 
property as their own during Sailaja's 
minority and that of her son Akshoy will 
not be sufficient to destroy the titles of 
the minors” As to limitation and adverse 
possession he observed: “The donee 
(Sailaja) was then a girl of 138 or 14 years 
of age. She having , been married to 
Chandra Nath, he was her de facto guardian; 
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within two years of her marriage a son 
(Akshoy) was born of the couple; within 
6 months of the birth of the child Sailaja 
died. Whenshe died her age was about 
16 years. Soshe died a minor, leaving 
her surviving a babe. Chandra Nath, 
therefore, acted as the guardian of the child. 
In 1301 be and his brother Dina Nath 
mortgaged the property to defendant No. 1 
in consideration. of a loan. Afterwards 
they sold it to him for a price in 1306 B. S. 
The real owner of the property was this 
child Akshoy Kumar. Up till 1206 he was a 
minor and attained his majority in 1307 B. S. 


“His cause of action to recover the property 


arose from the date of the sale, that is, 
May 1900 or from his attaining majority 
in 1307 B. 5. To the plaintiffs Akshoy sold 
this suit land in Magh 1318 B. 8. 2. e, 
February 1912. This sale took place within 
12 years of the sale to the defendants. The 
present suit was filed in the same month of 
February. Thus within !2 years of the sale 
to the defendants the plaintiffs have come to 
Court * + # 

“The mortgage a 1301 B. S. no longer 
exists. Admittedly it was redeemed before 
the sale in 1900. Akshoy was not, therefore, 
under any obligation to set aside the mort- 
gage or to redeem it.” 

Babu Brajalal Chakravarty, for the Appel- 
lants.—Chandra Nath was the guardian of 
Sailaja and Akshoy, but Dina Nath was not 
and so his possession as to a moiety was not 
on behalf of the minors, but was adverse to 
them. 

The sale by Chandra Nath and Dina Nath 
to the defendants was in their capacity as 
guardians and so the minor could bring a suit 
to set aside the sale within 8 years from 
1907, when he attained majority. Refers 
to Article 44, Limitation Act, Sikher 
Chund v. Dulputty Singh (1), Raghubar Dyal 
Sahu v. Bhikya Lal Masser (2), Satish Chandra 
Guha v. Chunder Kant Pyne (8). Therefore, 
his right to bring such a suit became barred 
after 1910 and the plaintiffs, as his repre- 
sentatives, are in no better position, 

The plaintiffs cannot succeed without setting 
aside the sale by the minors’ guardians to 


. (1) 5 ©. 363; € Ind. Jur, 200; 6 C. J, R, 374. 
(2) 12 0. 69. 
(8) 3 ©. W. N. 278. 
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the defendants. 
Narhari (4). < 
Babu Birendra Chandra Das, for the Re- 
~- gpondents.—-The lower Appellate Court has 
found that Dina Nath, though not the de jure 
guardian, was the defacto guardian along 
with Chandra Nath. That finding is con- 
clusive. So the possession of both was on 
` bebalf of and for the benefit of the minor and 
not adverse to him. 

The transfer by Chandra Nath and Dina 
Nath, who, as guardians, were trustees far the 
minor Akshoy, was an act fraudulent, 
wrongful and in-breach of their trust. A 
minor is bound by all lawful acts of his 
guardian, but cannot be bound by acts of 
fraud and acts involving breach of trust on 
the part of his guardian. The sale, therefore, 
did not bind him, nor did it affect his in- 


Refers to Malkarjun v. 


terests and he was not bound to set it aside - 


under Article 44, Limitation Act. 
Kamakshi Nayakan v. 
(5). 

The real test is to see not whether the sale 
is void or voidable, but whether it was 
_ effected under circumstances binding on the 

minor, 

The cases cited are all distinguishable, be- 
cause there was no element of fraud or breach 
of trust on the part of the guardian in those 
cases. 

Even if Article 44 applies, the “Only effect 
would be that Akshoy’s remedy to set aside 
the sale might have been. barred, -but his 
right to the lands in suit was not extinguished 
under section 28, Limitation: Act. Refers to 
Barada Preshad Banerjee v. Gajendra Nath 
Banerjee (6), Rajah of Venkutagiri v. Isaka- 
palli Subbiah (7). | Akshoy had, therefore, a 
subsisting title, which he could and did 
convey to the plaintiffs, and the plaintiffs 
having sued within 12 years from the date 

_ of the defendants’ purchase—from which date 
defendants’ possession became adverse— the 
suit is not barred by limitation. 

_ JUDGMENT.—Dina Nath and Chandra 

Nath were two brothers and they lived joint in 
mess and property. Chandra Nath’s first wife 
having died ata late stage of his life, he 


Refers to 
Ramasami Nayakan 


(4) 25 B. 237(P, C.); 27.4, 216; 2 Bom. L, R, 
927; SC. W. N. 10; 10 M. L. J, 368. 

(85) 7 M. L. J. 181. i 
. (6) 1 Ind. Cas. 289; 13 ©. W. N. 557; 90, L. J, 283. 

(7) 26 M. 410. : 


married the mother of defendant No. 5 and 
in consideration of the marriage the two 
brothers executed a deed of gift in respect 
of some of their properties and made over 
the deed of gift to the girl, who was then a 
minor, aged 13 or 14 years, and who died a 
minor after giving birth to defendant No. 5 
in about two years from her marriage. Dina 
Nath and Chandra Nath remained in posses- 
sion of the property covered by the deed 
of “gifb and in 1.01 made a usufrnctuary 
mortgage of the same to defendant No. 1. 
In 1806 they redeemed the mortgage and 
sold the property to defendant No.1. The 
date of the sale was the 16th February 1900. 
Defendant No.5 came of age on the 27th 
February 1907, and in February 1912 sold 
the property covered by the gift to the 
plaintiffs, who brought this suit on the 12th 
February 1912 for recovery of possession 
on the strength of their purchase from defend- 
ant No. 5. 

The first Court dismissed the suit as barred 
by limitation. The lower Appellate Court 
has reversed that decision and. deereed the 
suit, holding that it was brought within 
12 years from the date of the sale and was, 
therefore, not barred. 


It is contended before us that the lower 


Appellate Court was wrong, Chandra Nath 


may be taken to have been the guardian ‘of 
his minor wife and minor son, defendant 
No. 5, but Dina Nath was in no sense the 
guardian of any of these minors. Dina Nath’s 
possession, therefore, was not the possession 
of a guardian or a trustee; his possession 
after the deed of gift must be taken to have 
been adverse and that being for a period 
much more than 12 years, the suit is clearly 
barred as to a moiety, of the property. As 
regards the other moiety, Chandra Nath was 
the guardian and he made an alienation in 
fraud of the minor’s right, the minor was, 
therefore, entitled to set aside the . alienation 
within 3 years from 19C7 under Article 44 
of the Schedule to the Limitation Act. As 
he did not bring such a suit his right to set 
aside the sale became barred. As he could 
not recover possession without setting aside 
the sale, his right to recover possession was . 
also “consequently barred and he conld not 
in 1912 pass any title to the plaintifis. It 
is contended that the bar of the right to set 
aside the sale should not bar the right to 
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recover possession and if the right to 
recover possession is not barred, the defendant 
No. 5 had a subsisting title which le could 
pass to the plaintiffs. This argument would 
have been of weight if the sale were ab initio 
void That is, however, not the - case. 
- À sale by a guardian is only voidable and is 
valid until avoided. This avoidance must be 
by a suit within 3 years under Article 44 of 
Schedule T, Limitation Act As the ward can- 
nt recover possession withont the sale, his 
right to recover possession is aleo gone. In the 
case f Guanasambanda Pandara Sannadhi 
v. Velu Fanderam (8) their Lordships of 
the Privy Council said: “Ohekalinga attained 
majority in 1880 and had by Article 44 of 
the Act 3 years for suing to set aside the 
sale by his guardian He did not do so and 
by section 28 of the Limitation Act his right 
hecame extingnished.” In the case of Jaga- 
damba Ohaodhrani v. Dakhina Mahan Roy (9) 
the Judicial Committee of the Privy Council 
held that if an adoption has to be set aside 
before a party can recover possession, the 
bar to the right tn set aside the adoption is a 
bar to the recovery of possession. Later on 
the same Tribunal held in the case of Malkar- 
jun v. Narhari (4, that anybody who 
desires a relief inconsistent with an inter- 
mediate sale which has to be ret aride, may 
and should pray to set it aside; the bar to the 
setting aside of the sale bars the suit for the 
relief so inconsistent. He'e the vendor of 
the plaintiff could not recover possession 
without setting aside the sale by his guardian, 
and the plaintiffs are in no better position 
The appeal must, therefore, be allowed and 
the decree of the learned Munsif restored 


with costs in all Courts. Appeal allowed. 
(8) ?3 M `71 at p. 279;27 T. A. 69; 4 C. W. N. 
829: 10 M. L. T. 29: 2 Rom. L R. 697. 
(9: 13 C. 308; 13 1. A. 84; 10 Ind. Tur. 307; 4 Sar. 
P. C. J. 716. 
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OUDH JUDICIAL COMMISSIONER'S 
- COURT. 
First Civin Appear No. 148 or 1914. 
January 17, 1916. 
Present:—-Mr. Lindsay, J. ©. - 
JIWAN LAL DROSAY—Darenvant— 
APPELLANT 
versus 
OUDH COMMERGIAL BANK, Lip., 
LUCKNOW—Puarntirr, 
AND ANOTHER DEFENDANT—RE3PONDENTS. 


Judge. Lucknow, dated the 


honoured at another—Drawer and acceptor, arrange. 
ments between, effect of Holder, position of—Acceptor 
and drawer both, suit against—Cause of action—Juris« 
diction Civil Procedure Code (Act V of 1908 , s. 20. 

A hundi was drawn at Lucknow and was payable 
at Bombay, where if was accepted and then dis- 
honoured. The holder instituted a suit against both 
the acceptor and the drawer at Iucknow. The 
acceptor’s defence was that there was an nader- 
standing between him-elf and the drawer that the 
former was not to be liable on the acceptance un- 
less the latter kept him supplied with funds and 
further, that the cause of action having accrued at 
Bembay where th- hundi was accepted ard dis. 
honoured, the suit nas not cognizable at Lucknow: 

Held, that whatever arrangements there might 
hive been between the drawer and the acceptor 
they did not affect the position of the holder, unless 
he had knowledge of that arrangement. [p. 192, 
col. 1.) oj 


Held, further, that the svit having been brought 
notonly against the acceptor, who after his accept. 
ance became the principal debtor of the 
but also as against the drawer, who stood towards 
the holder in the relation of a surety and a part 
of the cause of action for the suit against hoth of 
them having arisen out of the original contract of 
the hundi which was drawn at Lucknow, the Courts 
at Lucknow had jurisdiction unde: section 70, «| ivil 
Procedure Code, to try the suit. [p. 192, coi. 2.] 


Shinji Ram v. Hem Raj, 57 P. R. 1900, referred to. 


Appeal from the decree of the Subordinate 
8lst August 
1914. 

Rai Ba' adur Babu Nagendro Nath Ghoshal, 
for the Appellant. 


Babu Rudra Dat Sinha, for Respondent 
No.1 


JODGMFNT.—I have heard the learned 
Counsel who appears for the appellant and 
in my opinion this appeal ought to bedis- 
missed. The facts of the case are as 
follows: On the 16th April 1913, one 
Seth Hansraj, who is the second respond- 
ent in this appeal, drew a hundi upon 
Jiwan Lal Deosay, proprietor of a firm 
which carries on husiness in Bombay. This 
hundi which was for a sum of Rs. 5,000 
odd was discounted by the Ondh Oom- 
mercial Bank. The bill was payable in 95 . 
days after the date of execution, and it 
is quite clear that it was presented for 
acceptance to the appellant Deosay who 
accepted it on the 22nd of April 1913. 
After the bill became due it was presented 
for payment at Bombay through the Bom- 
bay agent of the plaintiff Bank; the bill 
was then dishonoured. The appellant re- 


Hondi drawn at one place and accepted and dise- fused payment on the ground that he had 


holder, - - 
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no funds of the drawer in his possession. 

The present suit was brought against both 
the acceptor Deosay and the drawer Seth 
Hansraj and a decree has been passed in 
favour of the plaintiff Bank. On the 
merits it seems to me that the appellant 
Deosay has no defence. He raised various 
pleas, the principal one of which was that 
there was an understanding between him- 
self and Seth Hansrajthat he (the appel- 
lant’ was not to be liable on this acceptance 
unless Hansraj kept him supplied with 
funds. It was also pleaded by Deosay 
that this arrangement between his firm and 
Hansraj was very well known to the plaint- 
‘iff. The Court below held, and F think 
rightly, that this plea was not made out; 
in fact there was no evidence worth the 
name in support of it. Whatever arrange- 
ments there may have been between Seth 
Hansraj and Deosay, they do not in any 
way affect the position of the plaintiff 
Bank. The only plea which has been 
seriously pressed here in appeal is with 
regard to jurisdiction. Deosay tooka plea 
in the Court below that the soit was not 
cognizable in Lucknow, that the canse of 
action had arisen at Bombay and that the 
suit was exclusively triable in Bombay, 
where the bill was accepted and where it 
was also dishonoured. This would, no doubt, 
have been a very good argument if the 
Bank had brought the suit against Deosay 
alone. There can be no doubt that Deosay 
after his acceptance became the principal 
debtor of the Bank in connection with this 
transaction and as the acceptance was made 
at Bombay and as the refusal to pay was 
also made at Bombay, the cause of action 
for a suit againsi Deosay alone would 
undoubtedly have arisen entirely in Bombay 
city. But the suithas been brought not 
only against Deosay, the principal debtor, 
but also as against Seth Hansraj who as 
drawer stands toward the Bank in the relation 
of a surety. There can be no doubt that the 
Bank was entitled to sue both these par- 
ties in the same suit (see the provisions 
of Order I, rule 6, of the Code of Civil 
Procedure) and this being so, we have to 
eonsider whether any part of the cause of 
action for this suit against both these de- 
fendants arose in Lucknow, for under 
section 20 of the Code of Civil Procedure 
it is now clear that the suit may be 
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brought at any place where the cause of 
action wholly, or in part, arises. It has 
been held in a Punjab case decided by a 


` Full Bench [Shivji Ram v, Hem Raj (1)] 


that where a plaintiff sues the drawer, 
acceptor and subsequent endorsee, the cause 
of action arises out ofthe original contract 
which in such a case istbe kundi, and in 
the case which was before them they held 
that the suit which was before them was triable 
only at Karachi, as that was the place at 
which the hundi was drawn and made pay- 
able. If we apply this principle to the 
facts of the present case, we find that the 
hundi was drawn at Lucknow and that 
being so, it seems to me to be clear enough 
that a part of the cause of action for 
this suit against both of these defendants 
did arise at Luckrow and that the Court 
had jurisdiction under section 20 of the 
Code. I must, therefore, find against the 
appellant on this point, 

As this is the only ground which has been 
seriously taken in appeal, the result is that 
the appeal fails and is dismissed with costs, 


í A l dismissed. 
N ppeal dismissed 


PUNJAB CHIEF COURT. 

MiISCELLANEOUS First Civit Arrear No, 622 

or 1914, : 
May 3, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Jastice Shadi Lal. 
RAM JAWAYA MAL—Prawrier— 
APPELLANT 
versus 
DEVI DITTA MAL AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 104 (A), 
(£), Seh. IT, Art 1%— Reference to arbitration— Order 
rejecting award for nusconduct—Appeal—Revision— 
Parties agreeing not to object to award, effect of ~ Estoppel 
— Contract Act (IX of 1872), s. 28—Court Fees Act 
(VII of 1870), Sch. IT, Art. 17 (vi)—Punjab Land 
Revenue Act (XVI of 1887), s. 138—Prayer for setting 
aside award, valuation of, 

Plaintiff and defendants, members of a joint 
Hindu family, wished to separate. On 6th 
Maroh 1910 they entered into an agreement 
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to refer their disputes to arbitration and nominated 
three gentlemen as arbitrators one of whom was to 
actas umpire. The arbitrators were authorized 
to partition the property in unequal shares, but not 
to exclude any party altogether. No award was 
written and in February 1913 an application was 
made tothe Court asking that the agreement to 
rofer be filed in Court and the usual proceedings be 
taken thereupon. On 28th March 1913 the parties 
put ina joint application saying that a compromise 
had been effected and that they agreed to the 
appointment of arbitrators as in the agreement of 
6th March 1910, and asking that the arbitrators be 
directed to file their award. The parties agreed to 
abide by the award and to raise no objections to it. 
The reference having been made the arbitrators put 
in their award on 13th October 913. Both sides 
filed objections, but the Conrt allowed only those 
filed by the defendants and declared the award 
invalid on the ground of misconduct, as the arbitra- 
tors gave only a life-interest to 1st defendant in some 
lends and excluded him contrary to the terms of the 
reference. Against this order the plaintiff appealed 
under section 104, Civil Procedure Code: 

Held, (1) that neither clause (d) nor clause (f) of 
section 104, Civil Procedure Code, applied to the case, 
and, therefore, no appeal lay as an appeal from an 
order; [p. 194, col. 25 

Jagan Nuth v. Nanak Chand, 16 Ind. Cas. 996; 248 
P. L. R. 1913; 9 P. R 1913; Wali Muhammad v. 
Bahawal Baksh, 21 Ind. Cas. 925; 14 P. L. R. 1914; 20 
P. W. R. 1914, 28 P. R. 1914, referred to. 

(2) that the proceeding was a “suit”, and the order 
appealed against amounted to a “decree” and was 
consequently appealable as an appeal against decree 
and the mere fact that the plaintiff had appealed as 
from an order did not put him outof Court; [p. 195, 
col. 1; p. 186, col. 1.] 

Narpat Rai v. Devi Das, 126 P. R. 1907; 50 P. L. R. 
1908; 88 P. W. R. 1907; Ponnusami Mudali v. Mandi 
Sundara Mudali, 27 M. 255; 14 M. L. J. 356; Jhangi 
‘Ram v. Budho Bai, 84 P. R. 1901; 112 P. L. R. 1801, 
referred to. 

Seumal Nihalchand v. Mulomal Rahumal, 28 Ind. 
Cas. 60; 8 S. L. R. 260, dissented from. 

Daya Nand v. Bakhtawar Singh, 5 A. 338; A. W. 
N. (1883) 56 Bhola v. Gobind Dayal, 6 A. 186 (F. B.); 
A. W. N. (1884) 31; Mohan v. Tukaram, 21 B. 63; 
Narpat Rai v, Devi Das, 9 Ind. Cas. 385; 12 P. W. R. 
1911; 1 P. L. R. 1911, distinguished. 

(3) that the rejection of an award uot being 
open to revision, the present petition could not be 
treated as a revision; [p. 194, col. 2.] 

Ahmad Din v. Atlas Trading Company of Delhi, 31 
Ind. Cas. 80: 146 P. W. R. 1915; 66 P. R 1915, followed. 

(4) that the appeal fell under Article 17 (vi) of 
Schedule II of the Court Fees Act, for both the original 
application under Article 17, Schedule II, Civil 
Procedure Code, and the appeal ombodicd a prayer 
that could not be valued in money, and, therefore, 
the Rs. 10 Court-fee put in by the appellant was 
sufficient; [p. 196, col. 2.] ; 

(5) that inasmuch as the arbitrators gave no 
“share” to defendant No. 1 but merely a life-in- 
terest in a small piece of Jand and so violated the in- 
junction iù the originalagreement that no party was 
to be wholly excluded, the award was mala fide and 
consequently liable to be set aside; [p. 197, col. 1.] 
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(6) that the agreement by the partics not to raise 
objections to the award meant only the usual engage- 
ment to accept the award and that it was always 
open to the parties to object on the ground of fraud 
or bad faith on the part of the arbitrators. [p. 195, 
col, 1.] KG 

Bhai Kahan Singh v. Rai Bahadur Lala Mohan Lal, 
34 Ind. Cas. 177; 44 P. W. R. 1916, dissented from. 

Burla Ranga Reddi v. Kalapalli Sethaya, 6 M. 368, 
approved. 

Obiter.—It is not an unqualified rule that in 

arbitration cascs, where thero is no appeal, there 
can never be arovision. [p. 195, col. 1.] 
. It is not sufficient for an applicant for revision to 
show that the lower Court has erred, but he must 
also show that it acted without jurisdiction or 
refused to exercise its lawful jurisdiction or pro- 
ceeded illegally or with material irregularity. [p 
194, col 2.] 

Hansraj v. Ganga Ram, 88 P. R.1902 (F. B.) 
119 P.L. R. 1902; Ghulam Jilani v. Muhammad 
Hassan, 25 P. R. 1902; 12 M. L. J. 71; 4 Bom. L. R. 
161; 6 ©. W. N. 226; 29 C. 167; 29 I. A. 51, referred to. 

A mistaken view by the lower Court as to what 
amounted to the misconduct of an arbitrator js no 
ground for revision. [p. 194, col. 2; p, 195, col. 1.] 

Panna Lalv. Soman, 89 P. R. 1902; 120 P. L. R. 
1902, referred to. . ma, 

"Guwre.—Whethor__ the exclusion of civil juris- 
diction provided in section 158, Lands Revenue Act, 
as regards partition is intended to apply where the 
[p. 198, col. 2.] 

Miscellaneous first appeal from the decree 
of the District Judge, Multan, dated the 
28th February 1914, dismissing the applica- 
tion to file an award. | 

Mr. Broadway, Rai Bahadur Pandit 
Sheo Narain and Mr, Sewa Ram Singh, for 
the Appellant. 

Mr. O. Beran Petman and Rai Sahib Lala 
Moti Sagar, for the Respondents. 

JUDGMENT.—Of the parties to this 
case defendant No. 1 is the father, plaintiff 
the elder son, and defendant No. 2 the 
younger son. As early as 1910 they wished 
to separate, and on 6th March of that 
year they entered into an agreement to 
refer their differences to arbitration, nomi- 


nating three gentlemen in whom they trusted, 


one of whom Shanun Ram was in some: 
sort made umpire, the important words in 
the reference being these:— 

“The arbitrators are authorized to parti- 
tion between us our entire property and 
to allot unequal shares to us. But they 
are not authorized to exclude any party 
altogether..................None of the parties 
shall be competent to object to, or refuse 
to submit to, the award of the arbitrators.” 

Some three years passed and no award 
was written, apparently owing to dissensions 


194 
RAM JAWAYA MAL V, DEVI DITTA MAL. 


and then on 5th February 1913 an appli- 
cation was made to Court and afew days 
later an amended application asking, with 
advertence to Article 17, Schedule II, Civil 
Procedure Code, that the agreement to 
refer be filed in Court and the usual pro- 
ceedings be taken thereupon. Next, on 
28th March 1913 the parties put in a 
joint application saying a compromise had 
been effected, and that all parties now 
agreed to the appointment of arbitrators 
as in the agreement of 6th March 1910, 
and asking that the arbitrators be directed 
to file their award. The application goes 
ou:— 

“We shall abide by their decision, 
t. e., the award which the arbitrators may 
file.” 

Refereuce was then made and the arbi- 
trators proceeded to work, and on I]3th 
October 1913 put in`their award, giving 
certain portions of the family property to 
each party. Both sides filed objections, but 
only those by defendants were serious. 
Dealing with them the learned District 
Judge held that there was a “fatal defect” 
in the award, inasmuch as it gave no 
“share” to defendant No. 1, but merely 
life-interest in a small piece of land with 
afew insignificant odds and ends of other 
property, and so violated the injunction 
in the agreement of 6th March 1910 
that no party was to be wholly excluded, 


He then went on to remark that the arbitra- : 


tors imported their personal knowledge into 
the award as to certain moneys which they 
thought defendant No. 1 had concealed, with- 
out giving him an opportunity of testing their 
personal knowledge; and also found fanlt 
with them for not seeing the property to be 
divided or ascertaining its value. On these 
findings the District Judge held that the 
award was invalid—apparently for mis- 
conduct of arbitrators—and dismissed with 
costs the application to file it. The decree 
dismisses both the applicaticns for filing of 
agreement and of award. 


T'he first question for decision is whether 
appeal lies, and we have heard this discussed 
at great length. The appeal—see note ai the 
end of the memorandum—is filed expressly as 
one against an order, 7.¢,, under Civil Pro- 
cedure Code, section 104, (d) and (f), which 
gives an appeal (d) against an order filing or 
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refusing to file an agreement to refer to 
arbitration, and (f) anorder filing or refusing 
to file an award in an arbitration without the 
intervention of the Court. We cannot see 
how either of these clauses can be invoked 
by the appellant-plaintiff, for, notwith- 
standing the peculiar wording of the decree, 
the District Judge did not refuse to file 
the agreement to refer, nor did he 
refuse to act upon it, and, as regards (f), 
the award is not one made without 
the intervention of the Court. Clause (f) 
glances at Article 20, Schedule II, and 
notat Article 17, under which the application 
of February 1913 was presented: Of. Jagan 
Nath v. Nanak Chand (1) and Wali Muham- 
mad y. Bahawal Baksh (2). 


It is asked, then, by appellant that tbe 
petition be treated as ʻa- revision under 
section 70 of the Courts Act, but we 
cannot accede. to this prayer. The matter _ 
need not be discussed at great length. 
The latest ruling of this Court is Ahmad Din 
v. Atlas Trading Oompany of Delhi (3), in 
which it was plainly held that rejection or 
acceptance of an award is not open to 
revision because (a) the order disposes of 
a question of Jaw and that order, even 
if wrong, cannot be called a material irre- 
gularity, and (b) appellant had another 
remedy by regularsuit. As to this second 
reason see also page 59 in Narain Das v. 
Manohar Tal (4). Then from such rulings 
as Hansraj v. Ganga Ram (5) and page 101 
of Ghulam Jilani v. Muhammad Hassan (6),- 
wecan deduce the principle that itis not 
sufficient for an applicant for revision to 
show that the lower Court has erred, 
but that he must also show that it acted - 
without jurisdiction or refused to exercise 
its lawful jurisdiction or proceeded illegally 
or with material irregularity, Again, in 
Kali Charan Sirdar v. Sarat Chunder Chew- 
dhry (7) it was laid down that a 
mistaken view as to what amounted to 


(1) 16 Ind. Cas. 996;9 P. R. 1913; 248 P. L. R. 1918. 

(2) 21 Ind. Cas. 925; 28 P. R. 1914, 14 P. L.R. 
1914; 20 P. W. R. 1914. : 

(3) 31 Ind: Cas. 80; 66 P. R. 1915; 146 P. W. R. 
1915. s 
(4) 21 P. R. 1898 (F. B.). 

(6) 88 P. R. 1902; 119 P. L. R. 1902. 

(6) 25 P. R. 1902% P. C); 12 M. L. J. Ti; 4 Bom, 
L. B. 161; 6 C. W. N. 226; 29 C. 167, 291, A. 51. 

(7) 80 C. 897 (F. B.); 7 C. W. N. 545. 
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misconduct would not leb in a revision; 
though, of course,—Cf. Panna Lal v. Soman 
(8)—the dictum at page 101 of Ghulam Jilani 
v. Muhammad Hassan (6), already cited, 
must not be taken as laying down an 
unqualified rule thatin arbitration cases, 
where there is no appeal, there can never 
be a revision. Jn the present case certain 
conduct of the arbitrators was objected to 
by defendants as misconduct, and the 
District Judge, after considering the 
matter, agreed that it was misconduct. 
It he had jurisdiction to vonsider the 
matter, he was right to exercise that 
jurisdiction; and we cannot find anything 
perverse in the District Judge’s proceedings 
or in his expressions of opinion. No doubt 
plaintiff-sppellant wishes us to hold that 
the District Judge acted ultra vires in 
hearing objections at all, inasmuch as, by 
the agreement of 6th March 1910, the 
parties undertook to raise no objections. 
In support of this contention we are referred 
to a dictum of Rattigan, J., in Bhai 
Singh v. Rai Bahadur Lala Mohan Lal (9), but 
we have grave doubts as to the correctness of 
that dictum, which is opposed moreover by 
Burla Ranga Reddi v. Kalapalli Sithaya 
(10) and is also in conflict with atleast 
the spirit of section 23, Contract Act. 
Further, we are bound to consider what 
the- parties really meant by binding them- 
selves not to make objections, We have 
little hesitation in holding that they meant 
little’ more than that they would accept 
the award, an engagement always made 
in these cases, and did not mean that 
fraud or bad faith on the part of 
the arbitrators could not be objected 
to. The wording of the application of 
28th March 1913 reviving the arbitra- 
tion supports this . view, for init we do 
not find any covenant in terms not to raise 
objections. 


We find, however, that after all an 
appeal does lie because the order appealed 
against amounts in law toa “decree.” It is 
a pity that plaintiff-appellant did not appeal 
as from a decree; but we do not think a 
mistake on the part of his legal advisers in 
this respect should put him ont of Court, 

. (8) 89 P. R.1902 (P. B.); 120 P. L. R. 1902. 

(9) 34 Ind. Cas.4177; 4t P, wW. R. 1916. 

(10) 6 M. 868, 
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and we will now explain why we look upor 
the order asa decree. 

Section 2 (2), Civil Procedure Code, lays 
it down inter alia that “decree” means the 
formal expression of an adjndication which, 
so far asregards the Court expressing it, 
conclusively determines the rights of the 
parties with regard to allor any of the 
matters in‘ controversy inthe suit;and that 
it shall not include any adjudication from 
which an appeal lies asan appeal from an 
order. Now we have seen that no appeal 
lies from the present adjudication as an 
appeal from an order, and thus we have 
to decide merely—(7) what were the “matters 
in controversy” inthe proceeding in the 
lower Court; (ii) were those matters or any 
of them ‘ ‘conolusively determined,” so far 
as regards the lower Court; (iii) was tke 
proceeding a “suit.” 

The award was presented by the arbitrators 
under order of the Court passed in accord- 
ance with the joint application of the 
parties, dated 28th March | A913. Objections 
were put in, anl the “matters in con- 
troversy” were in the main whether the 
arbitrators had been guilty of misconduct. 
The District Judge considered this, and, 
finding that the arbitrators had transgressed 
the terms of the reference by not giving 
defendant No. lashare but merely allotting 
to hima life-interest in a small fraction of 
the property, and that they had acted 
wrongly in other ways as described earlier 
in this judgment, held that this was miscon- 
duct, and so set aside the award. No doubt 
the Court did not decide on the merits, as 
between the parties, their rights in the 
property under law or custom, but that was 
not the matter in controversy in this 
proceeding: the matter in controversy waa 
whether the arbitrators had misconducted 
themselves. This the District Judge did 
decide, and did conclusively determine, so far 
as he was concerned. 

It remains to say whether the pr oceeding 
wasa ‘suit.’ This word is not defined in 
the Code, but it was, as required by 
Article 17 (2), Schedule II, registered and 
numbered as a suit, and it ended in a 
decree sheet being drawn up. Had the 
award not been set aside bntaccepted ag 
a good award, a decree, albeit in accordance 
with the award, allotting such-and-such 
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property to each party, would have ensued; 
and in these circumstances we see no 
diffculty in calling the proceeding a suit 
and the order a decree. f 

Turning to the authorities we find that in 
Ghulam Jilani v. Muhammad Hassan (6) their 
Lordships said (page 99): “it would seem 
that tbe order made thereon is a decree,” 


the order in question being one of a kind . 


similar to that we have under consideration 
bere. This may be obiter dictum, but, as 
the expression of the views of the Privy 
Council, it must carry weight. Then, though 
a good dealof the ruling Jhangi Ram v. 
Budho Bat (11) was-discredited in Ghulam 
Jilani v. Muhammad Hassan (6) afcresaid, the 
last part of the ruling has not been touched, 
and there it is distinctly said that orders re- 
jecting applications under sections 525 and 
525 of the then Code of Civil Procedure, 
which correspond to Articles 17 and .20 
respectively of Schedule II of the present 
Code, are decrees. Again, in Nurpat Rat v. 
Devi Das (12) a Division Bench of this Court 
held thatan order under section 523, (old) 
Civil Procedure Code, admitting an application 
and ordering an award to be filed when made, 
is a decree and soappealable. Lastly, Ponnu- 
sami Mudald v. Mandi Sundara Mudalé (13), 
is a clear authority so far as concerns 
applications under section 525 of the old 
-` Civil Procedure Code. 


There is no doubt a conflict of authority 
on the subject, but we prefer to follow the 
above rulings. In Sewmal- Nihalchand v. 
Mulomal Rahumal (14) (Sind Judicial Com- 
missioner’s Court) it was held that such a 
proceeding as the one we are dealing. with 
is nota “suit” and an order setting aside 
‘an award is not a “decree.” We do not 
agree with the ratio decidendd set forth 
therein, viz, that an application under 
Article 17, Schedule Il, is merely a prayer 
to the Court to assist in the disposal of 
the dispute by a private tribunal, and is not 
a process for the recovery through the 
Court of a right or claim. Mr. Bevan 
Petman’s next authority, Daya Nand v Bakh- 


(11) 84 P. R. 1901; 112 P. L. R. 1901. 

(12) 126 P. R. 1907; 50 P. L. R. 1908; 88 P. W. R. 
1907. 
` (13) 27 M. 255; 14 M. L. J, 358. 

(14) 25 Ind. Cas. 60; 8 S. L, R. 260, 
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tawar Singh (15), is nob in point, being 
concerned with refusal to file an agreement 
“under section 523, (old) Civil Procedure Code; 
nor is Bhola v. Gobind Dayal (16) directly in 
point, for there the case was one under sec- 
tion 525 (Article 20), the award having been 
made before the application was put in. 
We observe, however, that indirectly these 
cases are in respondents’ favour, but 
~we are disposed to agree rather with the 
dissenting Judge than with his four learned 
colleagues. The next case quoted is Mohan v. 
Tukaram (17), which loses some of, cits value 
by being concerned with the word “suit”? in 
the Dekkhan Agriculturists’ Relief Act. Then, 
though Macpherson, J. in Wahomed Wahiduddin 
v. Hakiman (18) laid down the law in accord- 
ance with Mr. Bevan Petman’s views, the other 
Judges held very strong views of the opposite 
kind. Narpat Rat v. Devi: Das (19) (a judgment 
of a single Judge) is not in point. Thereon 
an application to set aside an award the 
Court had passed an order rejecting the 
application and adjourning the case for con- 
sideration of its remaining ~aspects. That 
order was quite correctly said not to be a 
“decree” , but obviously that case has no re- 
semblance to the present oue. 

We ‘find, then, that an appeal lies, and 
the next question for decision is whether the 
Rs. 10 putin by appellant is sufficient or 
whether he should pay ad. valorem. In our 
opinion the appeal falls under Article 17 
(vi) of Schedule II of the Court Fees- Act, 
for- the application under Article 17, Sehe- 
dule IL, Civil Procedure Code, and the appeal 
here embody a prayer that cannot be valued 
in money. A large number of rulings have 
been cited on both sides, all of which we have 
examined, and the above is our conclusion. 
This case is a peculiar one and must be 
decided on its own facts. Plaintiff did not 
pray for a definite share or portion of any 
property. Heasked the lower Court to file 
the agreemént of 6th March 1910 and to 
direct the arbitrators named therein to pro- 
ceed to enquire and decide. We fail to see 


(15) 5 A. 333 (F. B.\; A. W. N. (1883) 56. 

(16) 6 A. 186 (F. B.); A W. N. (1834) 81. 

- (17) 21 B. 63. 

(18) 25 O, 757 at p. 767; 2 C. W. N. 529. 
a 9 Ird, Cas. 385; } P. L. R. 1911; 12_P. 


W.R. 
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how any money valne can be assigned to 
such a prayer. Then in appeal, thongh no 
doubt things are rather more definite, for the 
award gives plaintiff certain land, moveables 
and houses, yet he does not ask this Court 
to give him a decree for them: he asks us 
to set aside the order setting aside the award 
and to remand the case to the lower Court 


to deal with it thereafter according to law—.- 


see Articles 14 and 16, Schedule II, Civil 
Procedure Code. Here again our opinion is 
as above. 
dozen or more authorities pressed upon our 
attention, in which there is a good deal of 
conflict of opinion, but in which we think the 
weight of authority is on our side. 


Turning now to the merits of the case, 
what we have to decide is whether the lower 
Court was right in setting aside the award. 
lt- has held, in effect, that the award was 


mala tide, and this is, of course, if estab- - 


lished, sufficient reason for setting it aside. 
We have heard the point argued at length, 
and our opinion is that the arbitrators 
have acted in bad faith and have wilfully 
treated defendant No. 1 unfairly. He-is the 
father and the natural head of the family, 
and to him has been allotted a very small 
fraction of the landed property-—-see pages S 
and 9, paper-book-~some 48 bighas out of 200 
odd or 1/17th; Rs. 270 of mortgage claims 
out of Rs. 21,000, or so—see pages 10 an 

11; one building cut of nine buildings and 


several building sites—see page 12; two cows: 


out of a large number of cows and camels 
and buffaloes—see pages 14 and 15; and no- 
` thing out of outstanding money claims 
amounting to over Rs. 16,0L0. In the award 
the ostensible reasons given for this differen- 
tial treatment are that defendant is con- 
cealing some Rs. 30,000 which he says was 
stolen by dacoits, and a hint that what is given 
to defendant No. 1 of the land is sufficient for 
his maintenance. But against this we have 
to consider two things—first, that at least 
Shanun Ram, principal arbitrator, knew 
quite well that these reasons were not - bona 
fide for in Court, when 
bolsters them up with an assertion which 
is almost certainly false, namely, that de- 
fendant No. 1 repeatedly during the enquiry 
said he wanted no regular share but only 
guzara. We say this assertion is untrue, be- 
cause if cannot be reconciled with defend- 
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ant No. l’s conduct in continuing even as late 
as 15th September 1913 putting in objec- 
tions on this and that ground, and actually 
in that last application discussing with 
great minuteness a large number of items 
of property and money and so forth and 
insisting upon careful accounting for and 
adjusting of them in the final division. Is 
it conceivable that defendant No. 1 would 
act thus, if he was content to take mere 
guzara regardless of his share ? And would 
not the arbitrators have turned on him 
and asked him what he meant by at one 
moment filing petitions like that of 15th 
September 1913 and at another saying in 
effect—Give me anything you like to keep 
body and soul together and I shall be con- 
tent? In short, we agree with the District 
Judge that defendant No. 1 never agreed to 
renounce any of his rights; and in the second 
place we do not think the arbitrators acted 
in good faith in debiting defendant No. 1 with 
Rs. 30,000. In the first place, even if good 
faith be presumed, the amount is the wildest 
conjecture; and, secondly, as defendant No. 1 
lived with defendant No. 2, a grown up son, 
full participant in the business of the house, 
joint custodian of the property and presum- 
ably an equal enjoyer of the income, why 
should not defendant No. 2 have been debited 
with half or at least some of the Rs. 20,000? 
In our opinion this suggests that really 
the arbitrators did not believe inthe Rs. 
30,000, but merely used itas a cloak for 
their conduct in cntting off defendant No. 1 
with a shilling. These things being so, we 
need not trouble about the lower Court’s 
idea that the arbitrators used personal 
knowledge or failed to see the property or 
assess its value. 

Mr. Broadway has striven to overthrow 
the lower Conrt’s reasoning. He points 
out that the arbitrators, one a brother-in- 
law of defendant No. 1 and another the 
family guru, had no motive for swindling 
defendant No.1. lt is impossible for us 
to clear up fully such a point as this, 
but ib seems fairly clear that defendant 
No. 1 was a trouble to them, and there 
is probably some truth in his allegation— 
see his application of 19th June 1913— 
that they were displeased with him. He 
appears to usto be anold and querulous 
man, not nearly so important either to a 
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guru or to a relative, as the two sons in 
the prime of life. . 

Then Mr. Broadway argues that the note 
at the end of the award, to the effect that 
defendant No. 1’s widow would have for 
maintenance what he died possessed of, 
implies not that defendant No. 1 was to 
have merely a life-interest but that he 
could deal with the property awarded to 
him as he pleased, and the lady would get 
whatever he chose not to spend or give 
away. The words are perhaps grammatically 
susceptible of this construction, but we do 
not believe for a moment that this is what 
the arbitrators meant. 


Next, it is said that the award should 
at tke worst have been remitted for re- 
consideration. It is hardly necessary to dis- 
cuss this seriously, for, on the view the 
lower Court took and on the view which we 
take, the faults in the award could not be 
cured in this way. 


Then we are asked to consider certain 
remarks by the Privy Council in Amir Begam 
v. Badr-ud-din Husain (20) as to the use 
to be made by the Court of explanations 
offered by.an-arbitrator in the witness-box 
in answer to charges of bad faith, and so 
forth. In our opinion the Privy Council did 
not intend that indications of bad faith emerg- 
ing in such explanations should be ignored, 
but merely that it was not the business 


of the Court to examine into the workings ` 


of the arbitrator’s mind and the soundness 
of his judgment. 

lt is unnecessary to pursne Mr, Broad- 
way through all the minor points he has 
raised. Itis sufficient to say that we have 
considered them all and that we are still of 
opinion that the lower Court’s final concla- 
sion is correct. 

' Mr. Moti Sagar, for respondents, contends 
-that the Civil Courts have no jurisdiction 
to partition agricultural land, and, therefore, 
this claim should never have been entertained 
by the District Judge. The answer is easy. 
In the first place, the award does not divide 
up holdings by metes and bounds, but merely 
by shares, and really only settles “title,” 


. (20) 23 Ind. Cas 625; 18 C. W. N. 755: 10. L. I. 
249; 12 A I. J. 687; 19 0. L. J. 494; 17 O. ©. 120; 16 
Bom, L. R. 418; 86 A. 336; (1914) M. W. N. 172; 16° 
M. L. T. 85; 27 M. L. J. 181; 1 L. W. 1015, 
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leaving, if the award had been enforced, 
the Revenue Courts to do the actual divi- 
sion of fields. And secondly, we are in- 
clined to doubt whether the exclusion of 
civil jurisdiction provided in section 158, 
Land Revenue Act, as regards partition, was 
intended to apply where the partition is done 
by what might be called private agency 
We need not pursue the subject. 


We, therefore, dismiss this appeal with 
costs, save as regards a minor point taken 
in ground 3. No doubt Rs. 1,400 is the 
arithmetical maximum Pleader’s fee permis- 
sible, but we do not think the lower Court 
should have allowed so large a sum. Taking 
all the circumstances into account we alter 
the figure 1,400 in the lower Court’s decree 
into Rs. 250; and in this Court we allow 
Rs. 700, the fee received by Messrs. Petman 
and Moti Sagar, Counsel for respondents. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
o eiRst APPEAL FROM Orper No. 259 or 1914, 
February 9, 1916. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
DALUCHAD FULCHAND GANDHI— 
PLAINTIFE— APPELLANT 
TENSUS 


GULABBHAI KANTHADJI—Devenpant 


~~ RESPONDENT. 

Bombay Land Revenue Code (Bom. Act V of 1879), 
ss, 150, 154, 111—Gugarat Talukdar Act (Bom. Act FI 
of 1888), s. 88—Talukdari village ~Talukdar minor— 
Guardianship of Collector — Arrears of assessment— 
Mamlatdar attaching moreables of khatedar—Suit for 
damages by khatedar for wrongful attachment—Mam- 
latdar not iable—Income-Tax Act (II of 1884)—Seizure 
of accownt-booka, wrongful—Liability to damages. 

A minor talukdar was placed under the guardian- 
ship of the Collector and in consequence of this 
guardianship the Talukdari Settlement Officer and 
under him the mamlatdar had the revenuo manage- 
ment of the talukdari village. The mamlatdar 
attached ornaments ofa certain khatedar in the 
village on account of unpaid assessment of previous 
years. The account-books of the khatedar were 
also removed for the purposes of income-tax. The 
khatedar sned the mamlatdar for damages for wrong- 
ful attachment of ornaments and seizure of account. 
books: 
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Held, (1) that the mamlatdar as a subordinate of the 
Collector had both under sections 150 and 154 of 
the Land Revenue Code and section 111 of the 
said Code as modified by section 33 of Bombay Act 
VI of 1883 power to attach the ornaments, or at least 
he and his superiors sapposed that he hal the power; 
{p. 201, cols. 1 & 2; p. 203, col. 1.] 

(2) that, supposing thatthe mamlatdar and his 
supariors made a mistake as to the law, the mistake, 
if any, was a bona fide mistake and it was made in 
pursuance of the provisions of the law; [p. 201, 
col. 2.) 

(3) that attainment of majority by the talukdar 
before the occurrence of attachment did not affect 
the question, as the de facto management of the 
Government Officers continued uninterrnptedly, 
notwithstanding the event of the talukdar attaining 
majority, and in faot at hig own ‘request and with 
his consent; [p. 201, col. 2; p. 203, col. 1.] 

(4) that the seizure of account-books was unautho- 
rizedand wrongful, and for this aci of his the mam- 
latdar was liable to pay damages, which nnder the 
ciroumstances of the case must be nominal. [p. 202, 
col. 2.) 4 

First appeal from the decision of the Joint 
Judge of Ahmedabad, in Suit No. 17 of 1912. 

Mr. T. R. Desai; for the Appellant. 

Mr. N, K. Mehta, for the Respondent. 

JUDGMENT. 

Heatoy, J.—The village of Moyad-vas- 
Rupaji is a ¢alukdart village. The talukdar 
owner was at one time a minor and the Dis- 
trict Court appointed a Government. Officer 
as his guardian, and in consequence of this 
guardianship the Talukdari Settlement Officer 
and under him the mamlatdar of the Prantij 
Taluka had the revenue management of this 
village. The village was leased to a certain 
person in consideration of the extinction of 
certain debts due from the talukdar. The 
latter part of the period of this lease 
became vested in one Makhwad Gafoor, 
and it was during this period that the 
events with which we are concerned hap- 
pened. Makhwad maintained thatthe land- 
holders of the village were paying far too 
little by way of assessment. The khatedars 
maintained that they were paying what 
was customary and all that they could pro- 
perly be called on to pay. Both sides 
sent petitions to the mamlatdar, and, on the 
20th of March 1911, this officer visited the 
village in order to find out for himself what 
was the true state of the case. As the 
result of what he discovered in the village 
he came to the conclusion, as his subse- 
quent reports clearly show, that the lease- 
holder was receiving mush less by way 
of assessment than he was entitled to. He, 


whilst in the village, caused the property 


of two of these khatedars to be at- 
tached. He also advised Makhwad, the 
leaseholder, to file what are called 


Assistance Suits against certain of the 
khatedars for the recovery of what he 
claimed to be due for the current year. 
Some of these suits were subsequently dis- 
posed of by the mamiatdar in favour 
of the leaseholder. One of the persons 
whose property was attached, and against 
whom one of these snits was filed, was the 
plainti in this present snit, and briefly 
stated, the plaintiff asserta that on 
the occasion of the mamlaédar’s ‘visit to 
this village on the 20th of March 1911 
he struck the plaintiff with a shoe and with 
a stick; that be wrongfully entered his house; 
wrongfully attached certain ornaments and 
wrongfully took away certain account-books 
of «his. The mamilatdar denies that he 
struck the plaintiff, He admits that he 
had the ornaments and the account-books 


‘taken away from the plaintiff, but submits 


that this was not wrongful, and in any 
event be pleads that he acted in pursuance 
of the law and is protected by section 6 
of the Bombay Revenue Jurisdiction Act, 

The really material issues of fact in this 
case are two; (1) whether the mamlatdar 
did strike the plaintiff, and (2) whether 
he attached the ornaments on account of 
arrears of assessment for past years, or on 
account of the assessment of the then current 
year. The Joint Judge of Ahmedabad who 
tried the suit found both these issues in 
favour of the mamilatdar defendant and he 
dismissed the suit entirely. 


I will now deal with the first of these two 
issues. After having read the evidence, and 
heard if commented on, I can find no 
conyincing reason for supposing that the 
Court below was wrong in holding that it 
was not proved that the mamlatdar had 
struck the plaintiff. There is no doubt that 
the events which have happened have given 
rise to a great deal of bitterness between 
the parties, and where this isso, and where 
we have, as here, a considerable body of 
landholders in a village ranged on one side 
against the proceedings of a superior 
holder and a revenue offcer, it is not to 
ba expscbed that we should have an accurate 
account of events from the villagers; ant 
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it seems to me that where a Judge who 
beard the evidence and saw the witnesses, and, 
as in this case, disbelieved the evidence of 
a personal assault by the mamlatdar, it 
would require some very convincing reasons 
to justify a Court of Appeal in reversing 
his conclusion. Those convincing reasons 
are not present in this case. So I think 
that the conclusion of the Trial Judge on this 
point must be confirmed. 

The second issue arises in this way. See- 
ing that the assessment for the current 
year was due to the leaseholder who was 
a superior holder, it could only be recovered, 
if not duly paid, by the leaseholder who, for 
this purpose can bring Assistance Suits or 
ordinary civil saits. The assessment for 
that year could not be recovered by the 
mamlatdar under the provisions of section 
150 of the Land Revenue Code. This is 
admitted. Therefore, it is urged on behalf 
of the plaintiff that the attachments made 
by the mamlatdar were on account of the 
current year’s assessment because if so, these 
attachments were admittedly illegal. But it 
is urged by the mamlatdar that these attach- 
ments were made on account of unpaid assess- 
ment of previous years and moreover prior 
to the period of the lease, and that he had 
power to attach for the recovery of such 
arrears. Hence arises this issue of fact, as 
to whether the attachment was on account 
of the current year’s assessment or on ac- 
count of the assessment of previous years. 

Now there isin the case correspondence 
which shows that there were arrears of pre- 
vious years, and that the plaintiff was liable 
to pay_a certain amount of such arrears. It is 
asserted, and the assertion is borne out by the 
correspondence itself, that the existence of 
these arrears was brought tothe notice of the 
mamlatdar on the 20th of March whilst he was 
present in the village. Exhibit 78 isa report 
of the talati bringing the matter of arrears to 
the notice of the mamilatdar. The mamlatdar’s 
subsequent reports also show that he had 
made attachments by way of enforcing pay- 
ment of such arrears. Unless, therefore, 
there is some reason for supposing that 
these papers, in particular the talatz’s report 
which bears date the 20th of March, were 
prepared subsequently in order to supportthe 
case which is now put forward, there is very 


good reason for supposing thatthe manlatdar’s . 


account of the matter is correct. I can find 
no good reason for supposing that these 
papers have been prepared subsequently, or 
are in any way other thanthey purport to be, 
except one, and that reason is this: that 
in the panchnama (Exhibit 80) recording 
the attachment it is stated twice over that 
the attachment is made on account of the 
current year’s arrears. The mamlatdar and 
the talati both explain that this is a verbal 
error. 16 is undoubtedly the kind of error 
that does sometimes appear in such papers 
and the truth of this explanation is, I think, 
strongly borne ontby the general circum- 
stances of the case, becanse I can find nothing 
elsewhere either in probability, or in the 
events which admittedly happened, to show 
that the mamlatdar did make the attachments 
for the current year’s assessment and not 
for the arrears These arrears undoubtedly 
existed. There had undoubtedly been pre- 
vious correspondence regarding their recovery. 
They had not been recovered, and ina case 
like the present where the mamlatdar rightly 
or wrongly had come to believe that there 
was contumacy in refusing to pay the proper 
current year’s demand, it is very likely that 
be would inquire whether there were past 
arrears also, and finding that there were 
past arrears, and also believing it to be 
necessary, as bis reports show, that an ex- 
ample snould be made of those of the khate- 
dars that he believed to be most. contuma- 
cious, he would be very likely to deal with 
these pastarrears, Then we find one of the 
witnesses for the plaintiff, a witness who is 
closely identified with the plaintiff’s side in 
this matter, says thaton the 20th‘of March 
the past arrears were demanded (F xhibit 56). 
I think, therefore, that the Trial Judge was 
right in arriving at the conclusion that the 
attachment was made on account of past 
arrears and not on account of the current 
year’s assessment. It is established, then, 
that the attachment of the plaintiff’s orna- 
ments was for the purpose of recovering from 
him arrears of revenue for past years, not 
for the assessment of the then current 
year. That being so we have to consider 
whether the mamlatdar had lawful authority 
to recover those arrears by such attachment, 
First, I will assume that the provisions of 
the Land Revenue Code applied. Sections . 
150 and 154 give the power to attach in 
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such a case and the attachment 
made without notico. The power can, be 
delegated to a mamlatdar (section 12). 
Even if there was no general delegation, 
yet the correspondence about the recovery 
of the arrears (Exhibits 52, 78, 614, S8, 89 
and 68), I think, probably implies a special 
delegation in regard to the village of 
< Moyad-vas-Rupaji. Moreover the mamlatdar 
was acting as a subordinate of a guardian 
of the estate appointed by the District 
Judge under the Guardians and Wards 
Act, so the guardian would havea general 
power to delegate his functions. I see no 
good reason to suppose that a delegation 
by the guardian to the mamlatdar tò attach 
moveables would be unlawful. 

If, therefore, the guardian had the power 
I find no good reason to suppose either 
that he could not or did not delegate the 
- power. But I do not find affirmatively on 
these points, we do not know enongh about 
the case for a positive finding. We do not 
know even who the guardian was, whether 
the Collector or the Talnkdari Settlement 
Officer; we do not know what arrangements 
he made, what orders he gave about the 
management of the property. I can only 
say that the mamlatdar is not shown to 
have been without the delegated power to 
attach and the circumstances of the case 
and the correspondence about the arrears 
do show that beth he and his saperior thought 
he had the power. Thatis enough for my 
present purpose. 


can be 


So far I have assumed that the provisions 
of the Land Revenue Code apply. The same 
reasoning holds goodif section 111 of that 
Code as modified by section 38 of Bombay 
Act VI of 1888 applies. This is “a case 
of a tatukdar’s estate coming under the 
temporary management of a Government 
Officer and the Officer would be empowered 
to “conduet the revenue management under 
the rules for the management of unalienated 
lands not comprised within a ta'ukdar’s 
estate.” Whatever this latter phrase may 
mean, whether the provisions of the Code or 
some set of rules, there would doubtless 
be power to attach for the recovery of 
arrears, |, 

So here again we find it cannot be said posi- 
tively that there was not power to attach or 
that the power had not been delegated to the 


mamlaidar and it can positively be said that 
the mamlatdar and his superiors supposed he 
had the power. a 

If they were wrong then they made a mistake 
as to the law, but the law is far from simple 
and the circumstances to which it was to be 

_applied were complicated. I cannot doubt 
that the mistake, if any, was a bona file 
mistake and that it was made in the pursuance 
of the provisions of the law. The law is there 
and does contemplate attachment by a mam- 
latday in certain eases. lt may be that the 
mamilatdar erroneously pursued the law which 
in this case is somewhat elusive: but if he did 
his conduct is assuredly covered by the pro- 
visions of section 6 of the Reyenue Jurisdiction 
Act (X of 1876) and the mamlatdar is not 
liable in damages. 

But it is urged that all this is beside the 
point, because the mamlatdar’s powers wore 
delegated to him by a guardian duly appointed 
and the guardianship had come to an end on 
the minor talukdarattaining majority (section 
41, Guardians and Wards Act). No doubt 
the guardianship had ceased some time prior 
to the 20th March 1911, the date of the occur- 
rences with which weare concerned. Never- 
theless the temporary management of the 
fulukdar’s estate in fact continued and unless 
that temporary management was unolawfnol, it 
would be a temporary management such as is 
contemplated by section 33 of Bombay Act VI 
of 1888 and so the reasoning set out above 
would still hold good. Now was this manage- 
ment unlawful? It isnot shown to be. We 
do not know why the estate was not handed 
over to the falukdar, for that point has not 
been gone into. But wedo know that some 
time later the talekdar formally asked the 
management of the estate by the Govern- 
ment Officer should continue and that it was 
then formally continued, That being so, we 
cannot assume that the informal continuance 
of the management was without the taluhkdar’s 
consent. In other words, there is no good 
reason to suppose the management was wrong- 
ful whereas there is some reason to suppose it 
was not. I find nothing, therefore, in this 
argument. 


The case of the seizure of the plaintiff's 
account-binks is different. The mamlatdar 
does not pretend he attached the books ‘for 
arrears of revenue. His account ig this: 

I conld see that there was morethan enongh 
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property to attach. . But I thought to myself 
that I should not spoil any of his goods. Sol 
advised him not to put me to the necessity 
of doing it and asked him to produce the 
money under protest if he liked. Then he 
went inside his house and brought to me 
two account-books and told me that he 
had no money with him in cash and that 
he had to bring Rs. 35 from Prantij to 
keep him going. Then I told him to give 
an ornament as he appeared to be a well-to-do 
man. So he went into the parsal and 
brought out a key out of a niche in that 
wall. Then he offered me the key and 
asked me to open his box; I declined and 
asked him to do so. Then he opened the 
box and took ont a bundle of clothes and 
offered it to me. I declined. Then he opened 
a secret drawer in the box and gave me 
another bundle of ornaments in which there 
were about 4 ornaments (some of silver). 
1 handed it over to my karkun and asked 
him to take it to the chowra and keep in 
charge after calling a chowksey and getting 
the ornaments weighed.” 


“At Dalu’s house I noticed that his 
account-books were bulky and I asked him 
there as to whether he was paying any 
assessment. He said ‘No’. So I took the 
books with me, at that time the list of 
income-tax was under preparation. It was 
published on Ist April 1913. 

“My karkun wrote out a receipt for the 
books: Dalu signed it. Mr. Himatlal 
interfered and told Dalu that the receipt 
was improper as it stuted that the books 
were ‘produced’ by him and not ‘taken 
away’ by me. So I told him that as he 
was not engaged in that case he should 
not interfere. Daluchand at once left off 
the books there and went away. I had not 
abused any one at this time either. 

“I had not issued on him a notice under 
the Income-Tax Act. He did not protest 
to my taking away the books.” 

I agree, therefore, with the Trial Judge 
that the mamlatdar took the account-books 
for income-tax purposes. The Trial Judge 
writes: 

“Now, the evidence in this case satisfies 
me that the mamlatdar demanded from the 
plaintiff his account-books, threatening him 
that he had been enjoying exemption from 
income-tax dishonestly. And the plaintiff 


thereupon handed over the books to him, 
without a protest. I do not think, I can 
call this removal an attachment or seizure 
without the consent of the plaintiff. The 
mamlatdar wanted the books for lawful 
purposes and the plaintiff allowed the 
removal without a protest. The removal 
wag thus also neither illegal nor wrongful.” 


I do not agree here with the Trial Judge. 
I hold on the mamlatday’s own testimony 
and the admitted circumstances that the 
plaintiff did not willingly allow the 
mamilatdur to take away the books and 
that the taking was against his consent. 
How ‘can it have been otherwise? The 
whole proceeding must have been intensely 
irritating to the plaintiff; he was unwilling 
to submit to anything and from that 
moment to this has vigorously maintained 
that the mamlaitdar acted illegally and 
oppressively. It seems to me to bea 
perfectly clear case of seizure of the books by 
the mamlatdar against the will and inspite 
of the protests of the plaintiff. 

That being so, the seizure was unauthorized 
and wrongful. The Income-Tax Act does 
not contemplate such a thing. The view 
of the Trial Judge is expressed in paragraph 
30 of his judgment. He finds there was 
no protest on the part of the plaintiff. I 
find there was a protest and opposition to 
the seizure. l do not say the mamlutdar 
acted absurdly, but that- there is no law 
which in such circumstances or in any 
circumstances like tbem empowers a 
mamlatdar to make such a seizure. He 
was not pursuing the law for there was 
no such Jaw to pursue; if he was pursuing 
anything it was a figment of his own 
imagination. The matter here seems to me 
to be quite different from that of the 
attachment and I cannot hold that the 
mamlatdar’s conduct here is covered by 
section 6 of the Revenue Jurisdiction Act. 
But I do not think the case is one for 
punitive damages and the actual damages 
were trivial, for the books were not long 
detained. 1 would award Rs. 5 as damages 
and allow the plaintiff his costs throughout, 
to that extent allowing the claim. 

Scorr, C. J—I concur in the: conclusion 
arrived at by my learned brother: but I 
bave a few words to add nn the question 
of the authority of the mamlatdar to distrain 
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moveable property of the plaintiff under 
section 154 of the Code. 
the mamlaidar was authorized, because he 


‘was invested with the power of making 


attachment of moveables by delegation from: 


the Collector of Ahmedabad under section 
12 of the. Land Revenue Code and the 
Ahmedabad Collector’s memorandum .of the 
6th November 1903, quoted by the learned 
Judge and not disputed by the appellant’s 
Pleader. The mamlatdar then had authority, 
from 1903 onwards, the Collecter’s authority 
and that of his assistant, the Talukdari 
‘Settlement Officer, arising from section 33 
of the present Talukdars Act so long as 
the estate continued under. the management 
of Government Officers. ` 

The point urged in appeal is ihat the 
Collector’s management when the arrears 
became due was as guardian of the minor 
talukday and that the talukdar having 
attained majority before the occurrences 
complained of, there was no de jure 
management by the Collector at that time. 
In my opinion, however, the authority to 
manage under the Government Resolution 
No. 5583 of the 8th of June 1911 issued on 
the application of the Zaluklar of an 
earlier date under section 28 of the Gujarat 
Talukdars’ Act (Bom. Act VI of 1888) 
prima facie related to the period of five 
years from the date from which the 
“management by Government Officers could 
only be justified by reference to section 
28 of the last-mentioned Act. 

The de facto management of the Govern- 
ment Officers continued uninterruptedly, 
notwithstanding the event of the talukdar 
attaining majority and the successful request 
of the falukdar, when made, amounted to a 
ratification of and authority for their 
management from the date of his attaining 
majority. 

Decree varied, 
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CALCUTTA HIGH COURT. 
Appiication TO Privy Counctn No. 6 or 1914 
August 2, 1915. 

Present:—Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Holmwood. 
HANSMAN JHA AND AONTHER— 

_ DEFENDANTS—PETITIONERS 
VETSUS ; 
BAHUJI JHA—Ptattirr—Oprosits PARTY, 

Civil Procedure Code (Act V of 1908), O. XLV, r. 5 
—Investigation as to amount or value of subject-matter 
of suit, who can hold. 

The Court of first instance, to which a reference 
is made under rule 5, Order XLY, Civil Procedure 
Code, for the purpose of settling a dispute as to 
the amount or value of ihe subject-matter of the 
suit, has no power to remit the investigation to 
some other officer: it must be carried out by that 
Court itself. 


Application for leave to appeal to Privy 
Council. 

Dr, Dwarka Nath Mitra and Babu Rishindra 
Nath Sarcar, for the Petitioner. 

Mr. B. Chakravarti and Babu Ohandra 
Shekhar Banerji, for the Opposite Party. 

JUDGMENT.—In this case a reference 
has. been made to the Court of first instance 
under rule 5, Order XLV of the Code of 
Civil Procedure, for the purpose of settling 
a dispute as to the amount or value of 
thea suit in the 
Court of first instance. The Subordinate 
Judge has sent back his report, but’ he 
has not proceeded as the rule requires. 
The rule does not empower the Court of 
first instance to remit the investigation to 
some other officer, it must be carried out 
by that Court. 

The result in this case has been very 
unsatisfactory because the Subordinate 
Indge purports to have acted on an 
admission, the precise character of which 
we do not know except that it seems to 
be an admission made for the purpose 
of meeting the difficulty as to the valne 
of the appeal and no more. 

The case must go back to the Subordinate 
Judge in order that he may himself make 
the enquiry as is required by rule 5, 
Order XLV, and submit his report on the 
evidence produced before him. 

(ase remanded, 
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ALLAHABAD HIGH COURT. 
Second Civin APPrAL No, 1430 or 1915. 
March 24, 1916. 

Present:—Mr. Justice Walsh. 

RAM AUTAR SHU KUL—Decrts- 
HOLDER—APPELLANT 
versus 
BHAGELU SAHAI AND anotaer— 
JUDGMENT-DEBTORS— RESPONDENTS. 

Decree, final—Appeal, time for, enpiry of. 

A decision cannot be said to become final until the 
time for the last appeal allowed has expired, or if 
appealed, it has become final by the decree of the 
High Court. [p. 205, col. 1.] 

Shah Ewaz v. Mokuna Bibi, 1 A. 132, followed. 

Disa Singh v. Juala Singh, "A. W.N. (1681) 165; 
Karam Khan v. Nathan Khan, A. W. N. (3888) 4, 
distinguished. 

Execution second appeal from the decision 
of the Additional Judge, Gorakhpur, dated 
the 18th August 1915. 

Mr. Sital Prasad Ghosh, for the Appellant. 

The Hon'ble Mr. Gokul Prosad, for the Re- 
spondents. 

JUDGMEN'T.—In this case the paces 
appellant had 30 days within which to 
deposit a certain sum of money from the 
date of the decree in the suit becoming 
final. Such decree was made on the 18th 
of August. The other side, being dis- 
satisfied with the decision, applied to the 
Court for a copy cf the decree and judg- 
ment in order to enable them to appeal. 
At that time in such a hurry were they 
to appeal that the decree against which 
they proposed to appeal was not even ready. 
Ov 22nd August a copy of the judgment 
was issued to them. On 31st August a 
copy of the decree was issued to them. 
There is no provision in the Code or in 
the rules as to when a decree becomes 
final. In my opinion the real question for 
determination in this appeal is, what is the 
meaning of the word finalin the original 
decree of the Munsif. Under Article 152 of 
the Limitation Act the respondents before 
me, that is, the defendants in the suit, had 
_in any case 80 days to appeal from the 
decree. That 30 days expired atthe end 
of 18th September, but under séction 12 
of the Limitation Act they also had the 
time requisite for obtaining acopy of the 
decree. There is no definition of the “time 
requisite;’ but it is ‘conceded that it must 
be defined in each case according to the 
giropmstances of the partionlar case. In 
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“days, namely, the interval actually occu- 
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this case it is obvious, and has not been 
was 13 


pied, that is to say, from 18th August to 
8lst August. The defendants, therefore, had 
43 days in all to appeal from the decree 
of 18th August. They had that period as a 
matter of absolute right, and it is admitted 
on their behalf that during that period 
the decree could not become, as against 
them, “final” within the meaning of the 
decree of 18th August, That 48 days took 
them into the vacation, the result of which 
was that their right of appeal subsisted 
until 23rd October when the Court re-open- 
ed. The appellant in this case deposited 
or tendered the required sum on 28th Octo. 
ber, that is to say, well within 30 days 
of the expiration of his opponent’s right 
to appeal. By so doing in my opinion he 
clearly complied with the terms of the 
decree. It is true that his own right of 
appeal had been extinguished, but the in- 
tention ‘of the Munsif’s order clearly was 
to give him #0 days within which to find 
and pay the money after the decree itself 
had been final, in the sense that nobody 
could appeal against it and the rights .0f 
the parties were finally determined. I find 
it difficult to understand how it can be 
justly or reasonably held as against the 
plaintiff that he was required to pay the 
money within 80 days of the expiration 
of his own right of appeal. To hold that 
would be, in my opinion, to defeat the clear 
intention of the Munsif’s order. The result 
of so holding would, it seems to me, be 
nn,ust in the highest degree, because at the 
time when, according to the contention of 
the other side, the appellant ought to make 
up his mind as to the’ payment of the 
money ke could not possibly know whether 
the defendants would prosecute their appeal 
or not. I am, however, content to basemy 
opinion upon one simple grcund. The 
respondents say that they had a right to 
appeal on 23rd October because the decree 
was not then final. They sèy that the 
a, pellant had lost his right to deposit the 
money because the decree was final on 
18th September. How a decree can be held ' 
to be both final and not final on the same 
day beats me altogether. Unfortunately 
the authorities on „fhis point haye got int 
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a tangle. If the authorities relied on in 
the lower Appellate Court were the only 
authorities on the point, I should he bound, 
however unwillingly, to follow them. In 
my opinion the lower Appellate Court hav- 
ing those authorities before it had practically 
no alternative but to hold itself bound by 
them. They can, however, be explained 
away as easily as the contentionon behalf 
~ of the respondents. In a case which, so 
- far as I know, is the earliest recorded in- 
stance in which this question was raised, 


_ Shaikh Hwaz ve Mokuna Bibi (1), Mr. Justice — 


Spankie and Mr. Justice Oldfield decided 
that a decision cannot be said to become 
final until the time for the last appeal al- 
lowed has expired, or if appealed, it has 
become final by the decree of the High 
Court. I agree entirely with that decis:on 
and propose to follow it. That was in 
February 1876. In November 1876 the 
then Chief Justice and Mr. Justice Oldfield* 
decided the other way. That decision may 
be justified on the equitable ground that 
the appellant who sought to deposit money 
had himself preferred the appeal which, 
he contended, prevented the decree from 
becoming final, and had himself withdrawn 
it. Itis, therefore, distinguishable from the 
earlier case. The next case is reportéd as 
Disa Singh v: Juala Singh (2). It is practically 
indistinguishable from the present case. 
The Munsif originally took the view which,, 
I think, is the right view, but the High 
Court overruled him, one of the Judges 
being Mr. Justice Oldfield’ who had been a 
party to both the previous decisions. No 
reasons are given in the judgment of the 
Court, which appears to have followed the 
latter of the two cases decided in 1276 to 
which I have referred. In doing so it over- 
looked the principle clearly laid down in 
the earlier case and misapplied the excep- 
tion to it created by the latter case. This 
fundamental error makes the decision of no 
value. I think it was wrongly decided and 
that the subsequent cases such:as Karam Khan 


(1) LA. 182. 
(2) A. W. N. (1881) 165. 





[*Hinghun Khan v. Ganya Perskad, 1 A. 293. The 
judgmont was in August and not in November 1876— 
Ed, 
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`y. Nathan Khan (3) are probably attributable 


to it. It is an illustration of the recognis- 
ed fact that once heresy creeps in unrecoguis- 
ed, it rapidly develops itself unless checked. 
In the presence of conflicting decisions upon 
a question of principle arrived at by the 
same Judge at different dates, I think I 
am at liberty to give effect to my own 
view, and I would be doing no public 
service if I adopt the course I originally 
proposed of referring the matter to another 
Bench. To my ‘mind the point is almost 
too clear for argument. I allow the appeal, 
and reversing the decisions of both the 
Courts below, I send the case back to the 
first Court to enable the appellant to enforce 
the decree. The appellant must have his 
costs in all Courts, and tke costs of this 
appeal on the higher scale. 
Appeal allowed, 


(3) A. W. N. (1883) 4. 


CALCUTTA HIGH COURT. 
APPBAL FRON ORIGINAL DECREE No. 450 
or 1912. 
dune 15, 1915. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
RASHBEHARY LAL MANDAR — 
DEFENDANT— APPELLANT 
versus 


ANAND RAM AND OTHERS——P LAINTI FFS- 


RESPONDENTS. 

Bengal Court of Wards Act (LX B. C. of 1879), s. 18— 
Court of Wards, power of, to give acknowledgment of debt 
and to execute promissory notes—Limitation Act (IX 
of 3908), s. 19-——-Acknowledgment of debt given by 
Court of Wards, validity of. 

A Court of Wards has power to give an acknow- 
Jedgment under section 19 of the Limitation Act so 
as to give afresh sturt for the computation of limita- 
tion. “Tp. 206, col. 2.] 

Beti Maharani v. Collector of Etawah, 17 A. 198; 
22 1. A. 31 (P O.); 6 Sar. P. C. J. 55l; Ram Charan 
Das v. Gaya Prasad, 30 A. 422 at p. 437; 5AL J. 
375 (F. B.); A, W. N. (1905) 175; 4 M. L. T. 49; 
Kondamodalu Linga Reddi v. Alluri Sarvarayudu, 6 
Ind. Cas. 407; 8 M. L. T. 105; 34 M. 221; (1910) M. 
W. N. 458: 20 M. L. J. 808 and Kamla Kuar v. Har 
Sahai, A. W. N. (1888) 187, referred to, 

Semble.—It may be doubted whether a Cowt of 
Wards has under the terms of section 18 of the Court 
of Wards Act power to direct the execution of a 
promissory note. [p. 206, col. 2] 

Buta promissory note cxecuted under its direction 
may in any event be used as an acknowledgment of 
a pre-existing debt. [p. 207, col, 1.] 
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Appeal against the decree of the Sub- 
ordinate Judge, Bhagalpur, dated September 
33th, 1912. 

Dr. Dwarkunath Mitter (with him Babu 
Naresh Chandra Sinha), for the Appellant. 

Babu Umakali Mukerji (with‘ him Babu 
Gurudas Sinha), for the Respondents. 


JUDGMENT. 
FLETCAER, J.—This is an appeal by the 


defendant from the judgment of the learned 
Subordinate Judge of Bhagalpur, dated the 


30th of September 1912, The plaintiffs 
brought the suit to recover from the 
defendant the sum of Rs. 11,541-2 for 


principal and interest due ona promissory 
note dated the 2nd of December 1909. 


The plaintiffs have two firms, one at 
Bhagalpur and the other at Calcutta. 
Admittedly, the defendant had dealings with 
both these tirms. 

The transactions with the Bhagalpur 
firm of the plaintiffs were adjusted and on 
the 30th of Bhadra1314 F.S., correspond- 
ing with the 2lst of September 1907, the 
defendant executed in favour of the plaintiffs 
a promissory note payable on demand for 
Rs. 2,542 with interest at 12 annas per 
cent. per mensem, 


The defendant states that after the 
execution of this promissory note he made 
a payment of Rs. 900. There seems to be 
no truth in this statement. 

The goods taken from the Calcutta 
shop of the plaintiffs were as follows:—On 
the 10th of September 1900 goods of the 
value of Rs. 5,218-6-6; on the 12th of 
September 1908 goods of the value of 
Rs. 1,202-9-5; on the 30th of January 1907 
goods of the value of Rs, 1,685-14-6, and 
onthe 3rd. of February 1907 goods of 
the value of Rs. 1,114-7. The plaintiffs 
also prove that there was an agreement to 
pay interest on the balance due to the 
Caleutta shop at the rate of 12 annas per 
cent. per mensem. I reject the defendant’s 
story as to his dealings with the Calcutta 
shop of the plaintiffs and also as to his 
having paid their account in full. The 
payments made by. the defendant on account 
of the moneys due to the Calcutta shop 
are as follows:—On the lth November 
1906 the sum of Rs. 1,000; on the 26th 
January 1907 the sum of Rs. 1,950; on 
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the 2nd of February 1907 Rs. 600; on 
the 30th of April 1907 Rs. 600, and on 
the 2nd of May 1907 the sum of Rs, 400. 
On the llth November 1908 the Court 
of Wards took charge of the defendant’s 
estate. The Court then issued the usual 
notice calling on persons claiming to be 
creditors of the disqualified proprietor (the 
defendant) to prove their debts. The 
duly appeared and produced 
their accounts and satisfied the Court as 
to the amount due to them. Accordingly, 
under the directions of the Court of Wards, 
the Manager on the 2nd of December 
1909 executed the promissory note that is 
now sued upon. 

The defendant has contended on this 
appeal that the Court had no power to 
execute a promissory note in respect of 
any of his debts and that the promissory 
note, so far as it relates to a portion of the 
defendant’s due to the Caleutta shop, was 
in respect of debts that were barred by 
limitation. 

The Court of Wards Act (Beng. 1X of 
1579) does not contain any express power 
authorising the Court to execute promissory 
notes. Section l% provides that the Court 
“may direct the doing of all such other acts 
as it may judge to be most for the benefit of 
the property and the advantage of the ward.” 

It may be doubted whether, the Court 
had under the terms of section 18 power 
to direct the execution of a promissory note. 
But there can be no doubt on the authorities 
that tbe Court has power to give an 
acknowledgment, so as to give a new 
period of limitation under section 19 of the 
Indian Limitation Act. 

In the case of Beti Maharani v. Qollector of 
Etawah (1), the Privy Council observed with 
reference to such an acknowledgment, “It 
must be taken that the Court’s act would 
bind the ward.” 

In the course of his judgment in the 
case of Ram Charan Das v. Gaya Prasad (2) 
Banerji, J., remarked: “This Court has held 
in Kamla Kuar v. Har Sahai (3) that an 


(1) 17 A. 198; 2921. A. 31 (P.0.); 6 Sar, P.C. J. 
551. 


(2) 30 A. 422 at p. 481; 5 A. L. J. 373 (F. B); 
A. W. N. (1908) 176; 4 M. U, T. 49. 
(8) A. W. N. (1898) 187, 
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acknowledgment by the Court of Wards 
gives afresh start for the computation of 
limitation.” The same view. was adopted 
by the Madras High Court in the case 
of Kondamotalu Linga Reddi v. Allurt 
Sarvarayudu (4). The report of the Deputy 
Collector of the 20th July 1909 (Exhibit 
10), the letter from the Board of Revenue 
of the 24th of August 1909 (Exhibit 20), 
the letter from the Collector of the 18th 
of September 1909 (Exhibit 14), and the 
promissory note sued on (Exhibit 6) are 
all clear acknowledgments of the debts due 
to the plaintiffs, At the date of those 
-acknowledgments the promissory note of 
the 2ist September 1907, with respect to 
dealings with the Bhagalpur firm, was clearly 
not barred by limitation. The earliest 
dealing with the Calcutta shop was the 
10th September 1906. The acknowledg- 
ment by the Board of Revenue in their 
letter (Exhibit 20) of the 24th of August 
1909 was within 3 years from the date 
of the debts. This suit was, therefore, in 
my opinion, brought within time. The 
present appeal, therefore, fails and must be 
dismissed with costs. Let the record be sent 
down at once. 
RicHarvson, J.—I agree. 
Appeal dismissed, 


(4) 6 Ind. Cas. 407; 84 M. 221; 8 M. L. 'I. 105; 
(1910) M. W. N, 453; 20 M. D. J. 808. 


ALLAHABAD HIGH COURT. 
First Civiu APPEAL FROM ORDER No. 186 
ov 1915. 

April 25, 1916. 
Present:—Justice Sir George Knox, Kr, 

and Mr. Justice Lindsay. 
SAHDEO OJHA AND OTHERS— 
DerFen pANTS—APPELLANTS 
Versus 
Musammat LACHHMINA KUAR— 
PLAINTIFF — RESPONDENT. ` 
Mortgaye~Redemption—Right to redeem, proof of 
Prima facie evidence, sufficiency of—Suit, maintain- 
ability of. ’ 

In a suit for possession of land by redemption of 
mortgage, the plaintiff must produce at least prima 
facie evidence of his right to redeem, and what is 
sufficient prima facie evidence, is a question to be 
decided in accordance with the facts of each case in 
which it arises. [p. 208, col. 2.) 
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Where, therefore, in a suit for redemption of a 
mortgage the plaintiff produced no evidence at all, 
nor did she nor her predecessor in the suit cver 
make any offer to redeem the mortgage set up by the 
defendants, although the plaintiff had notice of some 
of the mortgages long before the suit and where the 
case set up by the plaintiff amounted to a denial of 
the mortgages: 

Held, that under the circumstances the suit was 
not maintainable. [p. 208, col 2.] 


First appeal from an order against the 
decision of the District Judge of Ghazipur, 
dated the 30th September 1915. 

Mr. M. L. Agarwalla, for the Appellant. 

Mr. U. S. Bajpai, for the Respondent. 


JUDGMENT,.—This is an appeal against 
an order passed on appeal by the District 
Judge of Ghazipur. The appeal before the 
lower Court arose out of a suit for 
redemption originally brought by one Ram 
Lochan, who died during the pendency of 
the suit and was succeeded by his widow 
Lachhmina Kuar. It is necessary for the 
decision of the case to refer with some 
particularity to the contents of the plaint. 
In the first paragraph of the plaint it was 
alleged that the defendants were the 
mortgagees of certain property which had 
been mortgaged by one Bhinik Ojha, the 
ancestor of the plaintiff. In the second 
paragraph of the plaint various particulars 
of this mortgage transaction were set out. 
It was recited that the date of the mortgage 
was 50 years before suit; the names of the 
parties to the transaction were given and 
with regard to the amount of the mortgage- 
money if was stated that the plaintiff was 
not personally aware of the amount of the 
mortgage, because the défendants refused 
to show him the mortgage-deed; he stated, 
however, that as far as he could ascertain 
the amount was Rs. 99-15-9. The details 
of the mortgaged property were stated and 
it was said that the agreement between 
the parties was that the mortgagee should 
appropriate the profits in lieu of the interest. 
Paragraph 3 of the plaint is a repetition 
of the allegation contained in the 2nd 
paragraph, but it is stated more definitely 
that the mortgage, was for Rs. 99-15-9 and 
had been made 50 years before suit. In 
the- €th paragraph of the plaint a 
reference was made to two deeds of mortgage, 
which it was alleged by the plaintiff that 
defendants had put forward in the course 
of certain proceedings in the Revenue Court 
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for the correction of the jamaband?. One 
of these mortgages was expressed td have 
been executed in 1269 Faslt while the 
second deed was alleged to bear date 1280 
Fasli. The plaintif -did not in any way 
admit that these two documents just 
mentioned were genuine, on the contrary 
he alleged that Ganga Jali and Gura Kunar 
“had no right to encumber the property 
by executing the second of these deeds. In 
fact it was denied that the persons 
executing the deeds had any power to do 
so, “The defence to this suit for redemption 
was a denial of mortgage set out in the 
plaint. The defendants put forward three 
deeds of mortgage (1) 1269 Fasli, (2) 
1280 Fasli, and a document executed in the 
year 1885 A.D. The Court of first instance, 
after fixing issues arising on the pleadings 
and coming to a decision on those issues, 
dismissed ike plaintiff’s suit on the ground 
that the plaintiff came to Court with a 
definite cause of action which, he failed 
‘to make out. In bis judgment the Munsif 
observes that “It was the plaintiff’s duty 
to prove the mortgage set up by her but 
she adduced no evidence on the point, 
Lachhmina Kuar made no attempt to prove 
the mortgage alleged by her which she 
was bound to prove.” 


When the case came before the District 
Judge he held that the suit ought not to 
have been dismissed. He decided that the 
defendants had been in possession of the 
property in suit as mortgagees and heing 
of opinion that the plaintiff had not the 
necessary means of knowledge to state 
with precision the particulars of the mortgage. 
he thought that the plaintiff was entitled 
to get a decree for redemption of the 
mortgage or mortgages set up by the 
defendants. Consequently he set aside the 
decree of the Munsif and remanded the 
-case to the Court of first instance under 
Order XLI, rule 23 for disposal on the 
merits, 5 


It is contended here that the lower 
Appellate Court was wrong in passing the 
order for remand. We are of opinion that this 
contention is right. The learned Counsel 
for the plaintiff referred us to certain 
rulings of the Bombay High Court and other 
rulings, including rulings of this Court, 
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viz, Parmanand Misr v, Sahib Ali (1) 
and Sheo Prasad v. Lalit Kuar (2). Both 
these cases lay down the principle to be 
observed in dealing with suits in which 
possession is asked for and resisted by a 
plea of adverse possession and suits in 
which possession is asked for by redemp- 
tion. It was held in Parmanand Misr 
y, Sahib Ali (1) just referred to that 
In a suit for possession of land by 
redemption of mortgage, the very nature 
of which presupposes that the possession 
of the defendant or his predecessor was 
lawful, the plaintiff must in his plaint 
show the title upon which he relies, and,’ 
therefore, a title subsisting at the date of 
suit. Unless he gives prima facie evidence 
to show that his suit is within time, he 
fails to prove his title or subsisting right 
to his property.” A similar principle was 
laid down in Sheo Prasad v. Lalit Kuur 
(2). There the plaintiffs came into Court 
alleging a mortgage of the year 1854 and 
asking for redemption of that mortgage. 
It was held that when it was found that 
the plaintiffs had failed to prove their mort- 
gage of 1854, they were not entitled in 
that suit to a decree for redemption of 
other mortgages which might be found 
to be subsisting between the parties but 
‘which formed no part of the canse of 
action upon which the plaintiffs came into 
Court. 

In all cases, therefore, the plaintiff 
must produce at least prima facie evidence 
of his right to redeem, and what is 
sufficient grima facie evidence isa question 
to be decided in accordance with the facts 
of each case in which it arises. In the 
present suit the plaintiff produced no evi- 
dence at all and the suit was bound to 
fail. Nor did she nor her predecessor in 
the suit ever make any offer to redeem 
the mortgages set up by the defendants, 
although it is proved that two at least of 
those mortgages had been brought to plaint- 
ifs notice long before this suit was 
brought. In fact the ease set up by the 
plaintiff amounted to a denial of those 
mortgages. We hold thatthe decision of 
the Munsif was right and should be 


(1) 11 A. 438; A. WÑ. N. (1889) 155. - 
(2) 18 A. 403; A, W. N. (1896) 132, 
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restored. We allow the appeal, seb aside the 
decree of the Court below and restore 
that of the Court of first instance. The 
appellants will get their costs in all 
Courts. - i 

Appeal allowed. | 


PUNJAB CHIEF COURT. 
Civin Rererance No. 54 or 1915. 
May 19, 1916. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, Mr. Justice Chevis and 
“Mr. Justice Shadi Lal. 
IBRAHIM AND OTHERS — PLAINTIFFS — 
APPELLANTS 
VETSUS 

AKBAR AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Jurisdiction—Civil or Revenue Cowrt--Suit for 
injunction restraining defendant from building on 
ore land—Punjab Tenancy Act (XVI of 1887), 
s. 3). > 

A suit falling within the purview of section 77 
(3) of the Punjab Tenancy Act must be heard by a 
Revenue Court whether or not, so far as the form 
of the suit or the particular remedy prayed for is 
concerned, the suit also falls within the purview of 
the Specific Relief Act. [p. 210, col. 1.]- 

Rahmun v. Hashim, 7 Ind. Cas. 717; 18 P. R. 1910; 
103 P. W. R. 1910; 144 P. L. R. 1910, dissented from. 

Bahadur Kham v. Sardar, 89 P. R. 1895; Sajawal v. 
Sodagar Singh, 18 Ind. Cas. 796; 2 P. R. 1913 Rav.; 
81 P. L. È 1913; 3 P. W. R. 1913 Rev., referred to. 

Therefore a suit for a perpetual injunction that 
the defendants, being plaintifs occupancy tenants, 
be prohibited from building houses on land forming 
part of the occupancy tenancy is cognizable by a 
Rovenue Court only. [p. 209, col. 1; p. 210, col. 1.] 

Case referred by the Collector, Attock 
District at Campbellpore, for the orders of 


the Chief Court. 


ORDER.-— In this case the prayer was for 

a perpetual injunction that the defendants, 
being plaintiff's occupancy tenants, be pro- 
hibited from building houses on land forming 
part of the occupancy tenancy, and the 
question we have to decide is whether the 
suit isone for a Revenue or a Civil Court. 
Plaintiff appears to say in -effect that the 
building of houses on the land would be a 
breach of the conditions on which defendants 
_hold-the land, and this appears to us to come 
well within the words to be found in section 
77 (3) G), Punjab’ Tenanoy Act, namely, 
“any other suit between landlord and tenant 
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arising out of the.....,...conditions on which 
a tenancy is held.” A suit to restrain a 
defendant tenant from violating the conditions 
on which he is tenant is plainly a snit “arising 
out. of” those conditions. If this were all there 
would be no difficulty whatever; but the suit, 
being one for an injunction, is one under 
section 54, Specific Relief Act, and in the 
past there has been some controversy as to 
whether Revenue Courts can entertain suits 
under that Act at all. 

In Bahadur Khan v. Sardar (1) Rivaz, 
J., sitting alone, in a case in which the 
claim was by a tenant for a declaration that 
he was entitled to pay cash rent, held that, 
notwithstanding section 45, Land Revenue 
Act, the suit fell under section 77 (3) (i), 
Tenancy Act, and that the jurisdiction of the 
Civil Court was barred. He stigmatized as 
erroneous the doctrine that all cases which 
fall within the purview of section 45,* 
Land Revenue Act, are necessarily cognizable 
by the Civil Court, and held that that section 
must be read subject to section 77 of the 
Tenancy Act. 

Rahmun v. Hashim (2) was also a snit 
under section 45, Land Revenue Act, by 
tenants regarding the amount of rent they 
were liable for. There Sir Arthur Reid, 
C. J., ruled that the Specific Relief Act refers 
to “civil suits only” and makes no “limita- 
tion”, in favour of Chapter VI of the Act; 
that Raja Nur Khan v. Musammat Darab 


- Khatun (2) (Division Bench) laid down the 


correct rule, and not Bahadur Khan v. Sardar 
(1); and that the suit was one for a Civil 
Court. But if Raja Nur Khan v. Musammat 
Darab Khatun (3) is seen, it will appear 
thatit hardly supports the view taken in the 
case of 1910. Section 158 (2) (vi), Land 
Revenue Act, excludes from Civil Courts—- 
“the correction of any entry in a Record-of- 
Rights, annual record or register of muta- 
tions;’? and what the Court in 1889 ruled 
was that a suit by a person in possession 


of land for a declaration that the land was 
(1) 89 P. R. 1895. 
(2) 7 Ind. Cas: 717; 73 P. R. 1910; 103 P. W. R. 
1910; 144 P. L. R. 1910, 
(3) 25 P. R. 1889, 





#“Tf any person considers himself aggrieved as tu 
any rights of which he is in possession by an ertry 
in a Record of Rights or in an annual record, he may 
institute a suit for a declaration of his right under 
Chapter VI of the Specific Relief Act, 1877.” 
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his, though tbe revenue records shewed it as 
belonging to another person, was not a suit 
for correction of an entry in a revenue record 


[section 158 (2) (vi) aforesaid], but was an 
ordinary civil suit for declaration of title. 


It did notrule that only Civil Courts could ° 


hear suits under the Specific Relief Act. 

The matter was then discussed in Sajawal 
vy. Sodagar Singh (4) by the learned 
Financial Commissicner, who dissented from 
Rahmun v. Hashim (2); and lastly in Civil 
Reference No. 3 of 1915 of the Chief Court a 
Judge in Chambers considered himself 
bound by Rahkmun v. Hashim (2) and its 
interpretation of the case of 1889. 

We lay it down now that there is no found- 
ation for the idea that suits brought under 
the Specific Relief Act are ipso facto entertain- 
able only by Oivil-Courts; and that on the 
contrary where a suit falls within the purview 
of any clause of „section 77 (3), Punjab 
Tenancy Act, that suit must be heard by a 
Revenue Court, whether or not so far as the 
form of the suit, or the particular remedy 
prayed for, is concerned, the suit also falls 
within the purview of any section of the 
Specific Relief Act. 

The papers will be returned to the 
Collector, who upon this ruling will no doubt 
proceed to dispose of the case. 


Reference answered accordingly. 
(4) 18 Ind. Cas. 796; 2 P. R. 1913 Rev; 81 P. L.R. 
3913; 3 P. W. R. 1918 Rev. - 





PATNA HIGH UVOURT. 
Seconp Civin Apprat No. 2360 or 1913. 
April 26, 1916. 
Present:—Mr. Justice Mullick and 
Mr. Justice Roe. 

KHEYALI PRASAD alias 
JAGDIP NARAIN— PLAINTI EF — APPELLANT 
versus 
Mullick NAZARUL ALUM, minor, UNDER 
THE GUARDIANSHIP OF HIS FATHER 
Mullick MAHARAT KARIT AND OTHERS — 


DEFENDANTS ôT AND 2ND PARTY— RESPONDENTS. 
Pre-emption, accrual of right of—-Sale, when com- 


plete for purposes of pre-emption—Registration of sale- , 


deed—Pre-empior’s knowledge of sale—Performance 
of two talabs—Muhammadan Law—Bengal, N.-W. P. 
and Assam Civil Courts Act (XH of 1887), s. 37— 
Justice, equity and good conscience, application of 
rules of. 

The right of pre-emption cannot ke oxercised 
unless the pre-emptor has performed the ceremony 
of talab-i-mowasabat immediately on hearing of the 
sale. [p. 212, cols. 1 & 2.] 


y 
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Per Mullick, J—The two ceremonies of’ talab-t- 
mowasabat and talab-t-istishhad can be combined, but 
ibis essential that the talab-i-istishhad should refer 
expressly to the talab-i mowasabat as -having been 
duly made, [p. 212, col. 1.] : 

A petition to the Registrar asking for stay of, 
registration is not a sufficient compliance with 
Muhammadan Law inthe matter of the performance 
of the two talabs. [{p. 212, col. 1i] -` 

A sale is not complete for the purposes of pre- 
emption till legal ownership passes from the vendor 
to the vendee. Whether or not there has been 
payment and delivery, the pre-emptor’s title in 
the case of property worth more than Rs. 100 does 
not accrue till after registration. [p. 211, col. 2] 

Budhai Sirdar v. Sonaulla Mridha, 23 Ind. Cas. 285; 
19 ©: L. J. 601; 18 C. W. N. 890; 41 O. 943, approved. 

It is against equity, justice and good: conscience 
to apply to a pre-emption case the Mnhammadan 
Law of sale, which is no longer in force and to 
attach to a mere contract for sale an incident 
which Muhammadan lawyers intended to attach only 
to an actual sale. [p. 21], col. 2; p. 212, col. 1.3 

Jadu Lal v. Janki Koer, 35 0. 575; Najm-wn-niss2 v. 
Ajaib Ali Khan, 22 A. 348; A. W. N. (1900) 102, Janki 
v. Girjadat, T A. 482; A. W. N. (1885) 97; Began v. 
Muhammad Yakub, 16 A. 844; A, W. N. (1894) 101 
referred to. , 

Per Roe, J.—The test to determine when right to 
pre-emption accrues is (1) has there been a real 
salo, (2) at what date had the pre-omptor knowledge 
that the sale was complete. Ifthe sale is in the 
eyes of the contracting partios and the pre-emptor 
complete, it is not necessary for the pre-emptor to 
wait till registration before performing the cero- 
mony of mowasabat. [p. 212, cols. 1 & 2.] 


~ Babu Sivanandan Roy, for the Appellant, 


JUDGMENT. ; : 
Mouuicx, J.—(April 25th, 1916.)—The 
plaintiff, the pre-emptor, is a Hindu. The - 
first party defendants are the vendees and 
defendant No. 4, the second party defendant, 
isthe vendor. The plaintiff sues to enforce 
his right of pre-emption in an estate of 
which he and the defendant No. 4 are co- 
sharers and in which defendant No. 4 has 
sold his share to the first party defendants. 
That the plaintiff, though a .Hindu,, is 
entitled to pre-empt has not been dispnted. 


< The learned District Judge finds that the 


sale was complete under the Mihammadan 
Law on the 14th of July 1911 on which day 
the kabala was executed. The plaintiff’s 
story is that he came to hear of the sale 
at 6a.M. on the 17th of July 1911, and 
that he immediately performed the talab-i- 
mouwasabat; that he then went with the 
witnesses to the houses of the vendee and 
the vendor, and also to the land 
sold and perférmed the talab-z-istishhad: 
and that about 3 r. m, he went to the 
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Registry Office and put ina petition before 
` the Sub-Registrar praying that the registra- 
tion of the sale-deed might be stayed. The 
learned District Judge does not find when 
the plaintiff came to know of the sale, but 
he finds asa fact that the plaintiff never 
made either the talab-2-mowasabat or the 
talab-t-istashhad, and disagreeing with the 
Subordinate Judge he bas dismissed the suit. 
Hence this second appeal by the plaintiff. 

The contention of the learned Vakil for 
the appellant is that the sale was not 
complete till registration of the sale-deed 
and that the petition made to the Registrar 
constitutes a sufficient performance of both 
demands, i 

Now under section 37, Act XII of 1827, it 
is clear that there being no special custom 
pleaded the case must be tried on the 
principles of justice, equity and good con- 
science. According to the Allahabad High 
© Court these principles require that not only 
the Muhammadan Law of pre-emption should 
be applied but also the Muhammadan Law 
of sale, which has confessediy been altered 
by section 54 of the Transfer of Property Act. 
Therefore, it has been held by that Court 
that the right of pre-emption arises as soon 
as there has been a complete sale by 
unconditional offer and acceptance, and that 
if consideration has been paid and posses- 
sion transferred, registration of the sale-deed 
is not necessary, at all events if the formality 
was intentionally omitted in order to defeat 
pre-emption and if the circumstances are 
such that the purchaser could have obtained 
thelegal ownership by means of a suiéfor speci- 
fic performance, Najm-un-nissa vy. Rajab Ali 
Khan (1); Janki v. Girjadat (2), (Mahmood, J., 
dissenting); Begam v. Muhammad Yakub (3) 
(Banerji, J. dissenting). 

The Calcutta High Court have, however, 
expressed doubts as to the soundness of these 
decisions. In Jadu Lal v. Janki Koer (4), 
though uot definitely deciding whether the 
sale became complete on the execution of 
the sale-deed or upon registration,a Bench 
of two Judges of that Court were of opinion 
that there were difficulties in applying the 


(1) 22 A. 848; A. W. N. (1900) 102. 
(2) 7 A. 482; A. W. N. (1885) 97.° 
(3) 16 A. 844; A. W. N. (1894) 101. 
(4) 35 C. 575. 


. INDIAN CASES. 


211 


Muhammadan Law of sale strictly and that 
the real solution depended in each case 
on the intention of the parties. The objec- 
tion to this test is that it seems inequitable 
that the rights of the pre-emptor should 
depend on his ability to discover what the 
vendor and vendee had in their minds at 
the time of the execution of a conveyance 
to which he was not a party. 

In Budhai Sirdar v. Sunaulla Mridha (5), 
however, Carnduff, J., expressed a more 
decided view. He was of opinion that 
section 54, Transfer of Property Act, had 
abrogated the Muhammadan Law of sale 
and that the pre-emption right did not 
accrue till after registration. He dissented 
from the decision of the Allahabad Court 
in Jankis (2) and Begam’s (3) cases so 
far as they decided that the Muham- 
madan Law of sale should be strictly applied. 
In the case before him there was neither 
payment of consideration nor delivery of 
possession till registration, and he was 
satisfied that it was in accord with the 
spirit of the Muhammadan Law to hold that 
the sale became complete for the purposes 
of pre emption only upon registration, In 
the same case Richardson, J., while agreeing 
with the decree of Carnduff, J., expressed 
the view that the application of the Muham- 
madan Law of sale presented great if not 
insuperable difficulties and he was inclined 
to accept the test suggested by Brett, J., in 
Jadulal’s case (4), with the addition that the 
intention of the parties must be manifested 
in some unequivocal way such as delivery 
of possession or registration. f 


Adopting the reasoning of Carnduff, J., 
and of Sir Roland Wilson at page 412 of the 
4th Edition of his “Digest of Anglo-Muham- 
madan Law,” I would hold that as the sale 
is not complete till legal ownership passes, 
no matter whether there has been payment 
and delivery, the pre-emptor’s title in the 
case of a property worth more than Rs. 100 
does not accrue till after registration. 


It seems to me that it would be against 
equity, justice and good conscience to apply 
in the case before us the Muhammadan Law 
of sale, which is no longer in force and to 
attach to a mere contract for sale an in- 


(5) 23 Ind. Cas. 385; 19 C. L. J. 601; 18 ©. W. N, 
£90; 41 O. 943. 
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cident which the Muhammadan lawyers 


intended to attach only to an actual sale. 

Turning now to the facts 
‘would seem from the pleadings that the 
parties were agreed that payment of con- 
sideration and delivery of possession had 
_taken place before the 17th July, which 
was the date of registration.: The case 
made by the plaintiff in the Court of first 
instance was that the sale was complete on 
the 14th July and that he formed the 
talab-z-mowasabat as soon as he learnt of 
the sale at 6 a. M. on the 17th July in 
-the shop of a sweet-seller. That case has 
been found. to be false. 


The learned Vakil for the appellant can- 
not challenge that finding but he now makes 
a new case. He contends that as the sale 


only became complete upon .registration, the | 


petition which the plaintiff made in person 
to the Snb-Registrar was a sufficient com- 
pliance with the law in the matter of the 
performance of the _talab-/-mowasabat and 
talab-i-istishhad. 


Now what is that petition? It does nct 
make any reference to the talab-i-mowasabat. 
No doubt the two formalities can be com- 
bined, but it is essential that the ¢alab-c- 
tstishhad should refer expressly tc the talab-7- 
mowasabat as having been duly made. This 
the plaintiff did not do. There is not a 
word in the petition about any (alab-v- 
mowasabat. I cannot admit thatthe petition 
complies with the requirements of the 
Muhammadan Law in the matter of the 
two falabs, although it was made in the 
presence of witnesses and in the presence 
of the vendor. That being so, the plaint- 
iff has no right to pre-empt and the suit 
has been rightly dismissed. 


Ror, J—I agree that the appeal should 
be dismissed. In my view there is not that 
divergence in the -rulings quoted in this 
case, which it has been suggested by the 


learned Vakils on either side exists. The 
test in each case should be, firstly, has 
there been a real sale; secondly, at what 


date had the pre-emptor knowledge that 
the sale was complete. Inthe case of Budhai 
Sirdar v, Sonaulla Mridha (5) it was clear 
that the sale was not complete at the time 
when ithe pre-emptor performed the cere- 
monies of ‘mowasabat’; no consideration had 


before us, it. 
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passed, and the vendor was, in spite of the 
sale to Budhai, still negotiating fora sale 
to Sonaulla. In the case of Jadu Lal 
v. Janki Koer (4) the judgment of Mr. 
Justice Brett shows that what was weigh- 
ing chiefly in bis mind was the question 
of fact, at what particular moment Mr, 
Lowis knew of a sale to Jadu Lal Sabu. 
This is clear from pages 586 to 589of the 
judgment. It will appear that in that case 
also Amirul Hussain, the agent of the 
vendor, was, in spite of the intended sale 
to Jadu Lal Sabu, negotiating through Mr. 
Irwin with Mr. Lowis for a sale to the 
Bettiah Raj. In these two cases the pre- 
emptor could not be certain that the sale 
was complete until registration had actually 
been effected. In-the case of Begam v. 
Muhammad Yakub (3) there had been a 
complete sale within the meaning usually 
attached to a sale by Muhammadans, It 
was held in that case that the sale in the 
eyes of the contracting parties and of the 
pre-emptor being complete, it was not 
necessary for the pre-emptor to wait till 
registration before performing the ceremony 
of mowasabat, 

That is the test that I would apply to 
the present case. Was the sale in the eyes 
of the parties complete? In paragraph 7 
of the plaint we find the following sentence 
:—“On that very day: (the 17th July) 
while he was at Sheikhupura he all of a 
sudden learnt that the defendant, second 
party, had really sold, by a deed of sale, 
dated the lth July, his shares in Mouzas 
Belchhi, et cetera.” 


The plaintiff’s case, therefore, as set forth | 
in the pléadings, was that he knew that 
there had been a sale which was in his 
eyes complete, and that this knowledge 
came to him on the 17th July while he 
was at Sheikhupura. He was, therefore, 
required by the law of pre-emption to per- 
form the ceremonies of mowasabat immedi- 
ately. The case is that he did so perform 


those ceremonies immediately. He cannot 
now change the nature of his case. It 
has been found as a fact by the learned 


Subordinate Judge that he did not perform 


mcwasabat immediately upon obtaining 
knowledge of, the sale. He cannot be per- 
mitted to argue that he was not aware 


“that the sale was complete until after re- 


t 
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gistration was effected. I agree that the 
appeal should be dismissed with costs. 
Appeal dismissed. 





' PRIVY COUNCIL 
APPEALS FROM THE Mapras HIGH Court. 
| March 21, 1916. 
Present:—Lord Shaw, Sir John Edge and 
Sir Lawrence Jenkins. 
JAMNA BAISAHEB MOHITAI AVERGAL 
—Derrenpant—A PPELLANT 
versus 
VASANTA RAO ANANDA RAG 
DHYBAR—Pratytirr—Responpent, 
VASANTA RAO ANANDA RAO 
BHYBAR—PLAINTIFF—ÅPPELLANT 
` VETSUS 
SETHURAM SAHEB — Deranpant— 
- RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXII, r. 
4—Civil Procedure (ode (Act XIV ef 1882), s. 462— 
Compromise of sut on behalf of minors- Court's 
sanction not obtained—Bond executed by minor and 
adult ~ Liability of promisors. i 

By way of compromise of a suit a bond was 
executed by a minor jointly with another person 
for the payment of a certain amount. The compro- 
mise; however, was not sanctioned by Conrt under 
section 462, Civil Procedure Code, 1882: 

Held, that the minor was not bound under the 
bond, but that his immunity could not be pleaded 
in bar of the claim against his co-promisor. [p. 215, 
a A KG the minor would be liable if the 
ae section 462 had been complied with? [p. 215, 
col. J. 

Consolidated appeals from a judgment and 
decree of the Madras High Court, dated July 
29th, 1910, varying a judgment and decree of 
the Subordinate Judge of’T'anjore,| dated 
January 19th, 1906. 

FACTS.—One Sakharam Saheb Mohettey, 
son-in-law of the lest Ruling Prince of 
Tanjore, died in 1875 leaving a large pro- 
perty. Jamna Bai Saheb; the widow of 
Shambhu Singh the predeceased son of the 
said Sakharam Saheb, and her brother 
Sethuram Saheb sought to establish a Will 
of the said Sakharam under which they 
claimed to benefit. One Chota Raja claimed 
to be the adopted son of the said Shambhu 
Singh and as such the grandson of the said 
Sakharam. He disputed the validity of the 
said Will. These matters which were sub- 
ject of two suits were compromised and the 
Wil was regarded as established. One 
Vasanta Rao then instituted 8 suit disputing 


both the said Will and the adoption of 
Chota Raja and impugned the said compro- 
aise as fraudulent, claiming the estate for 
himself as the nearest bandhu of the said 


` Sakharam. A compromise was again ar- 


ranged for by which Vasanta Rao was to 
receive Rs. 90,000 in full satisfaction of his 
claim. This sum purported to be secured 
by a bond executed by or on behalf of Sethu- 


“ram by his grandmother one Jamna Bai and 


the said Jamna Bai became jointly liable for 
the payment of the sum. It was also part of 
the said arrangement that Chota Raja was 
responsible for the payment ofa moiety of 
Rs. 90,000 and another bond was executed 
by him in favour of Sethuram for the same. 
Onan application tothe Court for recording the 
compromise the suit was dismissed. Sethuram, 
Vasanta Rao and Chota Saheb were all 
minors and no leave of the Court was obtain- 
ed prior to the compromise for the purpose. 
Sethnuram then sued Chota Saheb for 
Rs. 45,000 under the said bond, but as the 
defendant was a minor and pleaded that he 
was not bound under the bond inasmuch as it 
was executed on his behalf during his minority, 
the suit was dismissed as being premature. 
Vasanta Rao then sued Sethnram and Jamna 
Bai under the bond in his favour forRs. 90,000. 
Jamna Bai inter alia pleaded that she 
was not bound under the deed inasmuch 
as Sethuram claimed to have been exonerated 
on the ground of his minority at the time 
the said bond was executed on his behalf. 
The Subordinate Judge held him also liable 
to pay, but the High Court decided in his 
favour and exonerated him ‘for liability 
thereunder bat upheld the decree against 
Jamna Bai. Appeals were then preferred 
by Jamna Bai in respect of the decree against 
her and by Vasanta Rao against Sethuram in 
respect of his having been held as not liable 
under the bond to the Judicial Committee. 
Messrs. De Gruyther, K. C., and Raikes, for 
Jamna Bai.—As a condition precedent to the 
validity of this bond there must be a binding 
compromise involving a complete abandon- 
ment by Vasanta Rao of his rights. The 
compromise is not binding upon Sethuram 
as he has taken steps to have itset aside, 
If Vasanta Rao claims even against Sethu- 
ram, he is entitled to Rs. 90.000. The 
transaction is entire and indivisible. The 
bond is part of the compromise. The obliga- 
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tion of the whole transaction is not severable. 
The result,of holding otherwise will he (1) 
Jamna Bai will have to pay Rs. 90,000, 
(2) Sethuram will be altogether released and 
(3) Sethuram and Chota Raja will divide 
the whole estate while Jamna Bai will get 
nothing. A 

[Sir Joun Envan: That may only show that 
she has been badly advised. ] 

A reasonable -construction must be placed 
on the bond. 

Mr. (Raikes) following. —When a suit is 
brought against one of several persons and 
later another is sued the plea of abatement 
is raised. I should be liable if the obligation 
were several, but here it is joint. The con- 
tract which is sought to enforce against 
me was never made by me. 

Reference was made to Kendall v. Hamilton 
(1); Ellesmere Brewery Co., v. Cooper (2); 
King v. Hoare (3); Underhill v. Horwood (4). 

[Their Lordships intimated that no reply 
was needed. | 

Sir E. Richards, K. O., with Mr. Brown, for 
Vasanta Rao.—I ask for relief against the 
minor, which would endanger my claim 
against Jamna Bai who throughout had a 
distinct and separate share in the pruperty. 

The compromise is binding upon Sethuram 
and the leave of the Court was in effect 
“ given. The Court had all the materials 
before it. Under the Code of 1882 no formal 
order was necessary. The parties were des- 
cribed as minors each of whom was represent- 
ed by Counsel. 

[Loro Suaw: The judgment shows that 
the Judge considered the interests of the 


minor plaintiff, but there is nothing to show. 


that he considered the interests of the minor 
defendant. | ` 

In form the Judge did not make an order 
giving his consent; in substance he had all 
the facts before him. In Manohar Lal v. Jadu- 
nath Singh (5) there was no agreement or 
order and there was nothing to show that the 


(1) (1879) 4 A. O 504 at p. 516; 48 L. J. O. P. 705; 
41 L. T. 418; 28 W R. 97. 

(2) (1896) 1 Q. B. 75 at p. 82; 65 D. J. Q. B. 173; 
73 L. T. 567; 44 W. R. 254. 

(3) (1544) 13 M. & W. 494 at pp. 501, 506; 2 D. 
& L. 382: 14 L. J. Bx. 29; 8 Jur. 1127; 153 E. R. 205; 
67 R. R. 694. 

(4) (1804) 10 Ves. 209; 32 E. R. 824. 

{5) 83 I. A. 128; 4 O. L. J. 8; 8 Bom. L. R. 489; 10 
C. W. N. 898; 9 O. 0. 219; 1 M. L. T. 210; 16 M. L. J. 
291; 3 A. L. J. 710 (P. C,). 


facts were before the Court. Virupakshappa 
v. Shidappa (6) proceeded onthe ground that 
the Judge must have all the materials before 


.him. In the present case he did sanction the’ 


compromise. If the compromise is not bind- 
ing, what is my position? The Trial Judge 
held that Sethuram could not rescind the con- 
tract as he was in possession of all the pro- 
perty. The High Court has given me no 
relief although it has dismissed my suit 
against Sethuram. The contract is voidable 
only. Both under the Indian Contract Act 
and the Specific Relief Act, the party which 
avoids the contract is bound to put back the 
other party in his original position as ` 
much as possible. I could start no suit now 
as it shall be barred by limitation. I wish, 
therefore, to be allowed to continue my present 
suit, 

[Loro Saaw: If you get your Rs. $0,000, 
what more do you want? Is it that you 
want first Rs. 90,000 out of Jamna Bai and 
then to go on with the suit? ] 

All I want is not to have the door shut to 
my ultimate rights. It may well be that 
Jamna Bai has not got aay money. 


All that is gone is an action. 
The case you 


[Lorp Suaw: 
The compromise is not gone. 
suggest may never arise. | 

I ask for relief on general grounds of 
equity. | 

Sir W. Garth, for Sethuram, was not called 


upon. 
JUDGMENT. 


Str Lawrence Jsnxis.—These appeals 
arise out of a suit ona money-bond of the 
15th June 1897, expressed to be executed 
to the present plaintiff, Vasanta Rao, by the 
defendant, Sethuram Saheb, “represented by 
his grandmother and guardian” and by the 
defendant Jamna Bai. 

Sethuram was then a minor and this was 
apparent on the face of the bond. The 
substantial question, therefore, now in 
dispute is whether Sethuram is under a 
personal obligation to pay the plaintiff the 
amount he claims, and if not, whether this 
furnishes Jamna Bai with an answer to the 
suit. The plea that the suit is premature 
has no real value. It does not touch the 
merits, and both Courts agree that the 
objection is not wellfounded. This view 


(6) 26 B. 109; 3 Bom, I. R. 565, 
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is in accord with the meaning placed by 
the defendants themselves in their written 
statements on the phrase in the bond which 
is decisive of this point, and their Lordships 
‘see no reason to doubt its accuracy. This 
plea, therefore, fails. On the more important 
question the two Courts are not in complete 
agreement. The Subordinate Judge passed 
a decree against both defendants. The High 
Court on appeal upheld the decree against 
Jamna Bai, but dismissed the suit against 
Sethuram. This has led to the two present 
‘appeals. Though the circumstances connected 


with the passing of the bond are intricate, the ` 


real issues involved in the suit are simple. 
To establish Sethuram’s liability the plaint- 
iff relies on section 462 of the Code of 1682. 
But even if compliance with the terms of 
this section would have established the claim 
against Sethuram—a point on which no 
‘opinion is now expressed this in no way 
helps the plaintiff, for the requirements of the 
section have not been observed in’ protection 
of Sethuram. The High Court, therefore, 
rightly held him not liable to the plaintiff 
under the bond - But this furnishes Jamna 
Bai-with no answer to the plaintiffs claim 
against her. Stripped of all that is not 
relevant, the plea advanced on her behalf 
is that one of two promisors can plead the 
minority and consequent immunity of the 
other as a bar to the ‘promisee’s claim 
against him. This is a position that cannot 
be maintained, and the plea has been pro- 
perly rejected by the High Court. On 
possible developments in the future it would 
be wrdng for their Lordships to make any 
pronouncement; they will, therefore, humbly 
advise His Majesty that each of these 
appeals should be dismissed. There will be 
no order as to costs. 
Appeals dismissed. 


CALCUTTA HIGH COURT. 
ÅPPRAL FROM APPELLATE Decree No. 131 
or 1896. 

September 3, 1897. 
Present:—Sir Francis Maclean, Kr., Chief 
Justice, and Mr. Justice Banerjee. 
JOGESH CHUNDER PATITUNDA AND 
ANOTHER— DEF gNDANT2—APPELLANTS 
versus 


ROHINI KUMAR ROY CHOWDHURY ano 


OTHERS— PLAINTIFFS — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1865), ss. 160, 161, 
167—Wasat taluk, purchase of, by zemindar—Sale of 
taluk, application for, wasat taluk not entered in— 
Suitjor possession—Estopvel—Ividence Act (I of 1872), 
s. 18—Record, admissibility of —Burden of proof—Be- 
namidar, if can gire notice under Bengal Tenancy Act. 

The plaintiff, who was the zemindar, purchased in 
1884 an under-tenure called wasat taluk which formed 
n part of the superior tenure. In 1889 he put up 
for sale the tenure in execution of a rent-decreo but 
omitted to mention his own wasaé taluk in the 
application for execution. The defendant purchased 
the tenure atthe auction sale. The plaintiff sued 
for declaration of title and recovery of possession 
of the wasat taluk. ‘The defendant pleaded inter alia 
that the plaintif was estopped inasmuch as he 
failed to mention the wasat taluk in his application 
for execution. The plaintiff relied upon the records of 
an ngkah proceeding held in 1858; 

Heid, (1) that the statements in the application for 
execution were not sufliciently preciso to prevent the 
plaintiff from saying that he had a protected interest 
in the wwasat taluk; [p. 219, col. 1.] 

(2) that the records of the execution proceeding 
were admissible as ancient recorded documents if 
the plaintiff could show that there had been a 
possession in accordance with the recitals in thoso 
documents; [p. 219, col. 1.] 

(3) that the onns wason the plaintiff to show 
that the wasat taluk wasa protected interest within 
the igi of the Bengal Tenancy Act: [p. 219, 
col. 1, 

Held (per Banerjee), that the records of the exeen- 
tion proceedings were admissible also under section 
13 of the Evidence Act. [p. 219, col. 2.] - 

Per Maclean, O. J—A“benamidar is the proper 
person to givethe nutice under section 167 of the 
Bengal Tenancy Act if the sale certificate were mado 
out in his name. [p. 219, col. 1.] 

Appeal against the decree of the Distr‘et 
Judge, Backergunge, dated the 11th December, 
1895, affirming that of the Subordinate Judge 
lst Court Backer gonge, dated the 27th 
September 1894. 

FACTS of the case appear from the follow- 
ing judgment of the lower Appellate Court; — 

The plaintiff, who is the zemindar of Mouza 


Lebubunia, saed in his capacity of executor 


“to his father’s estate to recover possession 


of 72 annas of an under-tenure called wasat 
taluk, which he had acquired by purchase and 
the lands of which formed a part of the 


` 
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taluk or superior tenure admittedly held by 
the defendants in the same mouza under 
the plaintiff as zemindar. The plaintiff 
brought the taluk to sale in execution of a 
rent-decrea; the defendants purchased it in 
Chait, 1295 B. S. In 1291 B.S., however, the 
plaintiff had by private kabala purchased the 
72 annas of a wasat taluk under the said taluk; 
and so on disputes arose between the parties 
as regards possession of the lands covered by 
the alleged wasat taluk. In a proceeding 
held by the then District Magistrate under 
section 145, Civil Procedure Code, the plaint- 
iff was declared to be in possession but the 
High Court on revision reversed that order 
and the defendants were decreed to be in 
actual possession. Hence plaintiff brought 
this suit to have his title declared and pos- 
session restored, alleging legal if not actual 
dispossession. The defendants raised vari- 
ous objections, the principal of which have 
been renewed in this Court as grounds of 
appeal. The grounds actually urged at the 
hearing of this appeal may be grouped un- 
der the following main heads:—(1) No wasat 
taluk ever existed in reality. The dealings 
in regard to it, disclosed in evidence, were 
paper transactions. It was a benami creation 
of the original talukdars and never had a 
bona fide existence. 

(2) Merger. The former wasat talukdars 
were benamidars for the talukdars and thus 
the wasat taluk, even if it had ever existed 
before, became merged in the taluk in 1274 
B. S:and subsequent years. 

(3) Estoppel. The wasat taluk was an 
encumbrance on the żaluk; and the plaintiff in 
his application for the sale of the taluk (inexe- 
cution of the rent decree) made a declaration 
in respect of encumbrances— Vide Exhibit F, 
dated Jannary 1889. In that he omitted to 
mention his own wasat taluk purchased by 
him 4 years before. He is, therefore, debarred 
from setting up the wasat taluk in detriment 
of the interests of the auction-purchasers of 
the taluk. 

(4) Defendants have avoided the encum- 
brance by notice served through the Collector 
under section 167 of the Bengal Tenancy Act. 

(5) Plaintiff has given no credible evi- 
dence’ that the alleged wasat taluk is a pro- 
tected interest under section 160, Bengal 
Tenancy Act, and not an encumbrance under 
section 161. 


(6) Plaintiff has failed to prove the boand- 
aries; andthe wasat taluk as set forth in 
the plaint, and the evidence shows that his 
boundaries are wrong. His suit should, 
therefore, be dismissed. It is also urged 
that the plaintiff has included in his boand- 
aries all the lands of the taluk or mora. 

The points for determination refer 
to the above grounds of appeal. Having 
heard learned Pleaders on both sides and 


‘considered the evidence, oral and documentary, . 


I proceed to record my findings as follows. 

Ground No. (1). I agree with the lower 
Court in disbelieving the pattah (Exhibit 
12) by which the zemindar is said to have 
created the wasat taluk in 1180 B.S. The 
pattah, which has been putin as an ancient 
document and which has for the first time 
seen the light in this suit, does not appear 
to me to bea genuine document. But the, 
record of an old execution case (marked 
Exhibits 156 to 158) produced from the 
record room is satisfactory evidence of the 
fact that in 1263 B. S. (1857 A.D.) the 
wasat taluk in dispute did exist and was 
attached in that year as the property of 
one Shib Sankar, who in 1274 B. 8. 
(A. D. 1867) conveyed the same by private 
kabala (registered) to Adyaita and Ambuja 
from whom the plaintiff purchased it in 
1291 (A. D. 1884) for valuable consideration. 
The case for the defence was that the 
kabala of 1274 B.S. was a fictitious and 
benami transaction and that the wasat taluk 
had no previons existence. This position is, 
however, completely refuted by the discovery 
of the aforesaid execution record, the whole 
of which I find on careful examination to 
be absolutely and unquestionably genuine. 
The question of benamz is quite different 
from the question whether the tenure had 
a separate and real existence. If the tenure 
was a living reality, the fact that one of 
its former owners purchased it benam? 
would not affect the present case except 
perhaps on the question of merger. The 
evidence of fraud and collusion in the 
inception of the wasat taluk proceeds on 
the supposition that it was first created 
in 1274 B. S. and that evidence crumbles 
to dust at the touch of the execution 
record of 1863. i 

Then again | find that the statement 
of the Subordinate Judge that “there are 
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numerous registered documents from 1274 
B. S. downwards establishing” the..existenca 
of the wasat taluk as a reality” is fally 
borne out by the record. Itis enough to 
state here. that it was mortgaged to the’ 
Barisal Loan Offize in 1232-83 B. S. for 
valuable consideration. Other transastions 
in respect of the wasat taluk and instances 
of its publicity are proved by documentary 
evidence recited in the lower Court’s 
judgment. The first main ground of appeal 
must, therefore, fail. . 

(2) This also disposes of the question of 
merger. Assuming what is by no means suff- 
ciently proved by evidence that in 1294 B. S. 
or at any subsequent period the talukdars and 
the real holders of the wasat taluk were the 
same individuals, it does not necessarily 
follow that the wasattaluk became merged 
in the taluk. Section 111 of the 
Transfer of Property Act was not in 
existence then; and the case reported as 
Womesh Ohunder Goopto v. Raj Narain Roy 
(1) shows that in the opinion of the High 
Court the doctrine of merger had no 
application in those days in the Mofassil. 
The history of the wasat taluk as referred 
to inthe foregoing paragraphs shows that it 
had always a separate existence and was 
dealt with as a distiret property. The 
alleged identity of the talukdar of wasat taluk- 
dar is, however, not proved; but I do not 
discuss the evidence on that point at length 
because the existence of the wasat taluk as 
a separate property is proved. 

Grounds Nos. (3) (4) and (5) stated above 


refer to sections 159, 160, 161, 165, 167 of ` 


the Tenancy Act referring to avoidance of 
encumbrances by the auction-purchaser in 
execution of a rent-decree. In the present 
ease the- plaintiff zemindar (who had pur- 
chased the wasat taluk) himself brought the 
superior tenure (taluk) to sale for arrears 
of rent: and in accordance with practice he 
made a declaration in the application for 
execution (Exhibit F) (Vide High Court’s 
Civil C. 0. p. 32 and 33). 


By that petition the plaintiff as decree- 
holder zemindar advertised the taluk sale, 
declaring there were no encumbrances on it 
and if the wasat taluk be considered as en- 


(1) 10 W. R. 15. 
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cumbrance within the meaning of section 
161 of Ast VIII of 1885, I think it would 


be right to hold that the plaintiff could 
not as against the auction-purchasers set 


“up an encumbrance in his own favour. 


The plaintiff's answer to this is that the 
wasat taluk was not an encumbrance but a 
protected interest under-section 160. As a 
matter of fact it is not the rule or practice 
to notify such intarests. 

The question arises, on whom the onus 
lies in this case to prove that the wasat 
taluk was or was not. a protected interest, 
viz., that it did or did not fall under clause 
(a) or clause (g) of section 160. 

Reported cases, Koylashbashiny Dossee v. Go- 
coolmont Dossee (2), Gobind Nath Shaha 
v. Reily (8), Rash Behari Bosu v. Hara 
Moni Debya (4), have been cited to show 
that the onus lies onthe party who asserts 
that the under-tenure or holding is an 
encumbrance. 

In those cases, however, the holder of the 
under-tenure was in possession, and the auc- 
tion-purchaser sued to oust him. The parties 
are differently arrayed in this case ard this 
raised a doubt in my mind. But the plaintiff 
is in possession of half the under-tenure and 
the existence and reality of the under-tenure 
since 1863 being proved, I think the onus 
may jastly be laid on the defendants to prove 
that the under-tenure is an encumbrance. 
This, in my opinion, they have failed to 
prove. 


The wasat taluk not being proved to be an 
encumbrance, the question of notice to avoid 
does not arise; for it is an encumbrance only 
that can be avoided by notice properly served. 

On the other hand if it be held that the 
wasat taluk is an incumbrance, notice or no 
notice, 1 think the plaintiff is not entitled to 
recover. He js estopped by his own declara- 
tion on the execution petition (Exhibit F) 
and. if not estopped, still he cannot succeed 
because heis out of possession and must prove 
a title absolutely superior to that of the 
talukdars whom he seeks to displace. Assum- 
ing the wasat- taluk is an encumbrance 
plaintiff cannot succeed. Therefore in either 
view of the case, the question of notice 1 


12) 80. 280; 10 ©. L, R. 41, 
(3) 13 C.1. 
(4) 15 C. 555, 
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think does not really arise. T may, however, 
here state my opinion that Iam inclined to 
differ on this point from the learned Sab- 
ordinate Judge and to hold that notice given 
by the ostensible auction-purchaser is suffi- 
cient even though he be benamidar for an- 
other. The act of the benamzdar and ostensible 
purchaser should, I think, be taken as the act 
of the beneficial owner. 

I hold, however, on careful consideration 
that the onus of proving the bona fide exist- 
ence of the wasat taluk lies on‘the- plaintiff; 
and that thereafter the onus of proving that 
it is an encumbrance lies on the defendants, 
The defendants having failed to prove it, the 
question of the validity of the notice served 
does not arise. In the absence of any evi- 
dence to show that the wasat taluk was an 
encumbrance, the plaintiff as bona fide pur- 
chaser for value is, in my opinion, entitled to 
recover lost possession of 7? annas of the 
under-tenure in suit. 


The appellants have complained that they 
were improperly prevented from producing 
certain documents which they cited. I think 
it would have been better, if the learned 
Subordinate Judge had allowed the defend- 
ants an opportunity of producing the quin- 
quennial and other papers, cited in evidence 
though ata late stage of the case; for the 
plaintiff was allowed that indulgence at least 
on one occasion. If anything material de- 
pended on these papers, b might consider 
whether the case should be remanded. But 
taking the view 1 take of the case, I do not 
consider those papers material to the real 
issues. The quinquennial papers were in- 
tended to rebut the plaintiffs patiah (Bx- 
hibit 12) by showing that the wusat taluk 
was not mentioned in certain returns subse- 
quent to the date of that pattah. But the 
patiah itself has been disbelieved by the 
lower Court and by me and the Court has 
already found that there is no credible evi- 
dence that the wasat taluk existed much before 
1263 (1857 A. D.). Socertain dakhilas granted 
by the talukdars and to their under-tenure- 
holders were called for with intent to support 
indirectly the identity of the talukdars with 
the wasat talukdars at a certain date. But 
T have on other grounds already found that 
there could beno merger. I do not see that 
any of the documents cited would affect the 
grounds of this decision, 


` questioned. 


The 

southern boundaries are not 
In regard to the Northern 
boundaries it is urged that plaintiff's wit- 
nesses Nos. 6 and 16 admitted that certain 
howlas (inferior under-tenures) included in the 
wasat taluk and situated in its north part 
had been taken forcible possession of by a 
third party, and that, therefore, the plaintiff's 
suit in respect of that part should be dis- 
missed. But I think the question does not 
arise in this case. If the howladar has been 
dispossessed the question will be between 
the howladars and the dispossessor, or between 
the latter and the plaintiff. The plaintiff 
has sued on the boundaries of his kabala 
which are the same as those of the kabala 
of 1274 B. S, and as between the talukdars, 
and the wasat talukdars the boundary claimed 
seems to be right. 

As regards the western boundary too 
having considered the evidence of witnesses 
on both sides, I come to the conclusion that 
the plaint is correct. From the evidence of ` 
defence witnesses Nos. 10 and 12, it appears 
that tə the west of the wasat taluk are the 2 
howlas of the Saturia Meahs fincluded in 
the taluk) and that there isa ditch or khal 
between those howlas and the wasat taluk, 
That khal is given by the plaintiff as the 
western boundary of the wasat taluk; and it 
is admitted by the defendants’ witness No. 10 
that the osat taluk together with those two 
howlas constitutes the whole taluk. The 
boundaries are also sufficiently proved by 
plaintiff’s witnesses Nos. 6 and 16. 

For these reasons I think the decision of 
the lower Court is correct and that there 
are not sufficient grounds for any interference 
with it. This appeal preterred by two of the 
defendants is accordingly dismissed with 
costs. 


The last point relates to boundaries. 
eastern and 


The question whether defendant No. 1 
was the benamidar for defendant No. 2 is not 
very material and need not be discussed 
in detail. The 2nd defendant did his best 
to keep the plaintiff ont of possession and 
denies his right and title. The lower Court 
has fully discussed the evidence on this 
point, and I agree with the conclusion that 
the 2nd defendant was the beneficial owner 
of the taluk and the moving spirit in all 
the transactions connected with this case, 

Appeal dismissed with costs,” 
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ILAHI BAKHSH v. RAHIM BAKHSH, 


Dr. Rash Behary Ghose and Babu Dwarka 
Nath Chakrabarty, for the Appellants: 

Sir Charles Paul (Advocate-General) and 
Babus Srinath Das and Chunder Kani Sen, 
for the Respondents. 

JUDGMENT. 

Macusay, C. J. -There are three questions 
for decistonin this appeal. Upon the question 
whether the plaintiff is estopped by 
statements in his petition, which is set out at 
page 28 cf ‘the paper-book,I have felt some 
little doubt upon the point, but on the whole 
I do not think that the statements ara 
sufficiently precise to prevent the plaintiff 
from saying now that he has a protected 
interest in this osué taluk. 

~ Upon the question whether the records in 
the attachment proceedings, Exhibits 156 to 
158, are admissible as evidence in this casa 
as against the defendants, I think that if the 
plaintiff can show that there has been a 
possession in accordance with the recitals in 
those documents, a possession consistent with 
them, then the documents, as arcient recorded 
documents, would be admissible. 

Then upor the question, which is the main 
question in tha case, namely, upon whom the 


onus of proof lies, [ am unable to agree with the’ 


view taken hy the Court below.. The plaintiff 
sets up that his osut taluk is a protected 
interest within the meaning of the section of 
the Bengal Tenaney Act which has been 
referred to; the defendant, on the other hand, 
sets up that this, is an incumbrance which 
he is entitled to avoii or to annul. In that 
state of cireumstances, I do not see why the 
ordinary rule shculd not apply, namely, that 
the plaintiff must make out the case upon 
which as plaintiff he relies. The onus of 
making out that case must rest upon him. 


There was one other short point, namely, 
whether the notice under section 167 of the 
Bengal Tenuncy Act was properly given under 

_ that Act, that is to cay, whether if was given by 
the person who ought to have given it. Weare 
not in a position to decide that point upon the 
materials befcre us. If the sale certificate 
were made ont in the name of the benamidar, 
then in my view he would be the proper person 
as the certificated purchaser to gtve the notice 
under the Act. Noone can tell us in whose 
name the sale certificate is made oub. So we 
cannot say whether the Baliné was given by 
the right person, . ‘ 
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- The resvlt, in my opinion, is that there 
must bea remand to the lower Appellate Court 
and on that remand the plaintiff must make 
out that the interest which hesaysis protected 
is a protected interest within the meaning of 
the Act. 

The costs of this appeal will abide the 
ultimate result. 

BaANERJER, J.—I em of the same opinion. 
T only wish to add that I base my decision 


apon the question of the admissibility 
of the documents referred to-in the 
argument, namely, Exhibits 156 to 158, 


not only upon the reasons mentined in the 
judgment of the learned Chief Jostice but also 
upon the ground that they are admissible 
under. seetion 13 of the Evidence Act. I 
further wish toadd that I buse my decision 
upon the question of the burden of proof 
more upon the ground that the party setting 
up the protected incumbrance is the pl»intiff 
in the cas2 and he should, therefore, prove his 
cage than upon any reasons deducible from 
the language of the Bengal Tenancy Act. 


Appeal allowed; Case remanded. 


PUNJAB CHIEF COURT. 
Seconp Crvit. Appeat No. 110 or 1913. 
May 18, 1916. 

Present:—Sir Donald Johnstone, Kr., 
Chief Judge, and Mr. Justice Chevis. 
ILAHI BAKHSH AND ANOTHER—PLAINTIFFS 
— APPELLANTS 
versus 
RAHIM BAKHSH AND orsers -~ 


DEFENDANTS—RESPONDENTS. 

Appeal, second —Question whether parties follow 
Muhammadan Law or custom, one of fact—Appeal, 
whether maintainable. . 

The question whether the parties to a caso follow 
Muhammadan Law or custom is a question of 
fact Si cannot be agitated in second appeal. [p. 220, 
col. 1 

Muhammad Kamil v. Imtiaz Fatima, 4 Ind, Cas. 457; 
31 A. 557 at p. 570 (P. C.); 10 C. L. J. 297; 11 Bom. 
L, R. 1210; 14 ©. WW. N. E9; 36 I. A. 210, followed. 


Second appeal from the decree of the 
Divisional Judge, Multan, dated the 28rd 
October 1912, affirming thatof the District 
Judge, Multan, dated the 30th July 1912, 
dismissing the claim. 

Mr. GO. H. Ocrtel, for the Appellants, 
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The Hon'ble Mr. Muhammad Shafi, K. Bu 
for the Respondents. 

JUDGMENT.—It is unnecessary to 
discuss this case at any length. The lower 
Appellate Court has- held that no spesial 
custom such as that claimed by Mr. Oertel’s 
clients is proved and that the parties follow, 
inthe matter in dispute, the Muhammadan 
Juaw; and when application for certificate 
under section 41 (3), Punjab Courts Act, was 
made, it was definitely refused. Ground 1 of 
appeal, therefore, fails for want of certificate, 
and we cannot even go into tbe abstract ques- 


tion whether the parties follow Muhammadan ` 


Law or custom, because that question has 
been declared by authority, | Muhammad 
Kamal v. Imtiaz Taha (1)] to be a question 
of fact. 


This matter having been decided against 
him, Mr. ODertel frankly admitted that he 
could not support the appeal on the remain- 
ing grounds, the authorities being against 
him. The appeal is, therefore, dismissed 
with costs. 

Appeal dismissed. 


(1) 4 Ind. Cas. 457; 21 A. 657 ‘at p. 570 (P.C.); 10 
C. L. J. £97; 11 Bom. L. R. 1210; 14 C. W. N. 59; 88 
I. A. 210. 


CALCUTTA HIGH COURT. 
Ory Rute No. 1112 or 1914. 
February 26, 1915. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
KHOBHARI SAH—PtarntirrF— 
PETITIONER 


versus 
JHAMAN SAH AND OTHERS ares 


Opposite Parry. 

Civil Procedure Code (Act F of 1908), O. XXIII, 
7, 3—Agreement for disposal of suit on ascertainment 
pf a simple fact—Adjudication of swit—Agreement to 
refer to arbitration. 

An application presented to Court by the parties 
to a suit requesting it to dispose of the suit in a 
particular manner on ascertainment of a simple 
fact should be dealt with under Order XXIII, rule 3, 
Civil Procedure Code, and the Court should not 
allow either party to resile from the agreement if 
the result is against him. Such an agreement is not 
in cee of a reference to arbitration. [p. 221, 
col. 1 

Muhammad Zahur v. Cheda Lal, 14 A, 141; A. W. 
N. (1892) 3, distinguished, 
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Rule against the decision of the Sub- 
ordinate Judge of Saran, dated the 9th 
September 1914. 

Babu Rajendra Prosad, for the Petitioner. 

Babu Probodh Chandra Mukerjee, for the 
Opposite Party. 


JUDGMENT. 


Coxe, J.—In the suit out of which this 
Rule arises, the plaintiff's case was that he 


gave the defendant a certain amount 
of metal with which to prepare orna- 
ments. He sued for the recovery 


of the metal, damages and the money 
advanced. When the case was heard, a 
petition was put in by both parties which rans 
as follows:—‘It has been settled between 
the parties that this matter be enquired 


“into by some Pleader who may be sent to the 


defendants’ house, the boundaries of which 
are given below, so that he may see whether 
the defendants do the work of casting and 
whether bellows or signs of furnace or 
bellows are found in the said house. 
In case the aforesaid things or their signs 
are found to exist, a decree shall be given 
in favour of the plaintiffs, and in case of 


‘the said things being found. not to exist, 


the suit shall be dismissed. The parties shall 
have no objection. For this reason we are 


- sending Babu Jagat Prosanno Pleader.” 


For this reason, Babu Jagat Prosanno 
Mookerjee, Pleader, went to the house and 
But the 
learned Subordinate Judge did not decide 
the case in accordance with the agreement, 
on the ground apparently that the defend- 
ant retracted his consent, and proceeded to 
dispose of the suit on the merits. 

The plaintiff has cbtained this Rule on 
the opposite party to show cause why this 
order should not be set aside on the 
ground, firstly, that the Court below ought 
to have held that the petition of the 7th 
September 1914 was an adjustment of 
the suit and, secondly, that the Court below 
was in error in allowing the defendant to 
withdraw from the agreement. 

It appears to me that the Rule should 
be made absolute. 

“It has been held that an agreement to 
refer a dispate to arbitration does not come 
within the scope of section 375, now Order 
XXII, rule 2. This was held by an Appel- 
late Bench in Tincotny Dey v. Fakir Chand 
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Dey (1), although the opposite view has 
‘been taken in Pragdas Sagurmall v. 
Girdhardas Mathuradas (2). But it seems 
to me that the agreement made in this 
suit comes far more closely within the 
terms of Order XXIII, rule 3, than an 
agreement to refer to arbitration. When 
the parties agree to refer a dispute to 
arbitration, there is still a great deal of 
judicial work to be done: evidence has to 
be considered and weighed anda judicial 
opinion arrived at. lt may well be held 
that such an agreement does not finally 
dispose of the suit. But here we find that 
the parties agreed that the case should be 
finally disposed of in one way if a simple 
fact was found to exist, and in another 
way if it was found not to exist; no further 
judicial action. was necessary. It would, I 
think, be unnecessary and unjust to hold 
“hat such an agreement cannot be enforced; 
and if such an agreement is held to be 
capable of enforcement, it clearly would 
be unreasonable to hold that the losing 
party should be entitled to repudiate it 
after the fact on which it depended, had 
been ascertained. 


The learned Pleader for the opposite 
party has relied on the case of Muhammad 
Zahur v Cheda Lal (3). But in that case the 
agreement was of a very curious character. 
The parties did not agree that the suit 
should be disposed of in accordance with 
what was found as a matter of fact to 
exist, but merely that if a certain bond 
was produced, the plaintiffs testimony 

| should be discredited to that extent; and 
‘if ite was not prodaced, another witness 
. should be discredited to that extent. The 


given a decree for this sum of money. If, 
therefore, it is supposed that the plaintiffs ` 
waived their objection to the suit being 
proceeded with on being paid the costs of 
the investigation, they cannot now be 
debarred from attacking the decision when 
they have been held liable for the re-payment _ 
of that money. ù h 

The only objection that was taken to the 
Pleader’s inspection was that he examined 
the wrong hut. The Pleader was called and 
gave evidence that the defendant admitted 
that it was the right hut. He was not 
cross-examined on that point. We need not, 
therefore, remand the case for the investi- 
gation of this trifling matter of fact. In our 
opinion, the Court should have acted on the 
agreement and should not have allowed the 
losing party to resile from it. . 

The Rule is accordingly made absolute, 
the suit will be decreed in accordance 
with the petition of the 7th September 
and the plaintiff will be entitled to his costs 
of both Courts. We assess the hearing fee 
at two gold mohurs. 

SHarrtpvin, J.—I agree. 

Rule made absolute. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Dacree No, 2 
or 1916. 

February 11, 1916. 
Present:—Sir Lancelot Sanderson, Kr., Chief . 
Justice, Justice Sir John Woodroffe, Kr., and 

Justice Sir Asutosh Mookerjee, Kr. 


case could not, therefore, have been disposed” ‘ CASSIM AHMED MOLLA—DEFENDANT— 


of on that agreement. 


An affidavit has been put in, in which it 
is stated that the defendant paid to the 
plaintiff all expenses of taking the Pleader 
Babu Jagat Prosanno Mookerjee’ to the spot, 
and that, thereupon, the plaintiff waived his 
objection to the suit being proceeded with. 
This argument made a great impression on 
‘us, but its effect has been entirely destroyed 
by the fact that the defendants have been 


(1) 30 ©. 218; 7 C. W. N. 180. 
(2) 26 B. 76; 3 Bom. L. R. 431, 
(8) 14 A, 141; A. W. N. (1892) 3. 


APPELLANT 
versus 
KUSUR HAJI AJAM PEPARDI anv 


ANOTHER—PLAINTIF¥S——RESPONDENTS. 

Receivers, joint, rights and duties of—One joint 
Receiver, whether can give notice to quit tenancy on 
behalf of all—Notice to quit, validity of—Ratification 
—Contract Act (IX of 1872), s. 200. `- 

A tenancy held under Joint Receivers, if terminable 
by a notice to quit, can be determined only by a 
see by them jointly. [p. 224, col. 2; p. 226, 
col, 2, 

A notice to quit given by one of two Joint Receivers 
on behalf of both, without the authority of the 
other, is invalid and cannot be rendered valid by 
subsequent ratification by the other Receiver. [p, 
224, col. 2; p., 225, col. 1; p. 226, col, 2.] 
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The principle applicable to the competency of, one 
joint tenant giving notice on behalf of all does not 
govern the cases of joint Receivers. [p. 224, col. 1; 
p. 226, col. 2.] 

Per Mookerjee, J.—When two persons are 
appointed joint Receivers of an estate, they 
should, in the absence of a direction or in- 
dication to the contrary, meet and discuss toge- 
ther questions which come before them in the 
course of the management of the estate, and in 
all matters which require the exercise of judgment 
and are not purely ministerial, the action taken 
should be the result of thoir united deliberation. 
Lp. 225, col. 2; p. 226, col. 1.) 

Appeal against the following judgment of 
Mr. Justice Greaves, sitting on the Original 
Side, dated the 22nd November 1915:-— 


“This is an action commenced by the 
two Receivers of the Estate of one 
Musaji Ahmed Saleji, and by their plaint 
the plaintiffs ask for an order against the 
defendant for delivery of possession of 
certain premises, No. 135, Lower Chitpur 
Road, and they also ask for damages at 
the rate of Rs. 570 a month ‘from Ist May 
1915. These premises were originally 
leased by the then Receiver of the estate 
of Musaji Ahmed Saleji to the defendant 
for a period of three years commencing 
from lst February 1912, at a rental of 
Rs. 410 a month. The then Receiver of 
the estate subsequently retired from the 
Receivership and the plaintiffs were appointed 
by order, dated Ist August 1913, to act 
as Receivers in his place. Apparently at 
or about the termination of the lease, which 
terminated on 3lst January 1915, some 
correspondence or negotiations took place 
between the plaintiffs and the -defendant 
with regard to the defendant paying an 
enhanced rent for the premises. The de- 
fendant apparently was unwilling to have 
his -rent 
termination of the lease, he for sometime 
stayed on in possession of the premises as a 
monthly tenant according to the custom of 
Calcutta. On the 26th March 1915, a notice 
‘was served by Messrs. Manueland Agarwalla, 
who were Attorneys for the plaintiffs, upon 
the defendant, giving him notice to determine 
his tenancy-on the lst May 1915, and the Re- 
ceivers having given that notice entered into 
a lease of the premises in favour of one 
Siddick, who is admittedly an undischarged 
bankrupt, the lease to be for a period of 
three years from lst August 1915 ata rental 
of Rs. 560 a month. Prior to the notice 


increased in any way and after 


to quit being served, correspondence passed 
between the plaintiffs’ Attorney and “the 
defendant or somebody acting on behalf of 
the defendant. In one of the letters which 
dre contained in the bundle of correspond- 
ence before me, the defendant expressed his 
willingness to pay for the premises a rental 
of Rs. 560 a month less a sum of Rs,17-8 
per month. The plaintiffs were apparently 
unwilling to fall in with this offer and this 


“suit has resulted. .The issues that J have 


to determine are, (1) Whether the notice 
of ejectment was given by both Receivers, 
and if not, whether such notice is vaild. 
(2) What damages, ifany, are the plaintiffs 
entitled to? 


Now it is argued with regard to the 
first issue that inasmuch as one of the 
Receivers Eusuf Hajee Ajam Pepardi was 
away at Surat at the time the notice was 
given, andthe actual instructions for the notice 
were given not by him but by his co-receiver 
and co-plaintiff Haji Mohamed Jackaria, 
the notice is bad. I have been referred to 
several authorities by both sides, but, in 
my opinion, ‘the answer that was given in’ 
cross-examination by Yusuf Haji Ajam 
Pepardi, where he says that although there 
was no definite arrangement with -his co-° 
Receiver yet if one was away the other 
attended to the business and that this was 
their custom although there was no arrange- 
meni to that effect, makes it clear that 
the notice was in fact good. It is true 
that they are not joint tenants and the 
authority to which I was referred is, in my 
opinion, not applicable, but having regard 
to the answer given by Yusuf Hajie Ajam 
Pepardi, in my opinion as before stated, the 
notice of ejectment was a valid notice and 
must be taken to have been given on behalf 
of both Receivers. With regard to the second 
issue I am asked by the plaintiffs to award 
the sum of Rs. 570 a month by way of 
damages from Ist May 1915 when the lease 
in fact expired, and this figure is arrived at 
as being the figure which Siddick agreed 
to pay for the premises. Siddick as. before 
stated is an undischarged insolvert and, 
therefore, I am not prepared to take. that 
figure as being the real measure of damages 
in this case, but I think the defendant is 
tied by his own offer to pay a rental of 
Rs. 560 less the sum of Rs, 17-8, and so 
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under the circumstances I award, as from 
lst May 1915 until the premises are vacated, 
by way of damages the sum of Rs. 
a month and I order the defendant to vacate 
the premises by lst January 1916. 

- Ishould like to add before I conclude 
that I am not at all satisfied with the con- 
duct of the Receivers in this case who are 
officers of the Coart. 14 seems to me entirely 
wrong for them, who it is admitted being 
Bombay men knew that.Siddick was an 
undischarged bankrupt, to have entered into 
alease with him rather than to have arrang- 
ed with their old tenant, which they clearly 
could have done to the advantage of the 
estate and to the prevention of this unfor- 
tunate litigation. In view of the fact that 
both knew that Siddick was an undischarged 
bankrupt, they will be liable to the estate for 
every ponny of rent that Siddick fails to pay 
by reason of his financial position. T think it 
would be well, although, in view of the lease 
having been already entered into, I feel some 
diffculty in making an order to that effect, 
l say it would be well, before they give over 
possession of the premises to Siddick, that 
-the Receivers should atleast endeavour to 
arrange with Siddick that the monthly rent 
might be made payable in advance. So far 
as costs are concerned, I sympathise with 
the defendant, as I think he has been badly 
treated by the Receivers, and yet I think 
the costs must follow the event and the 
defendant must pay the costs of the suit on 
seale No, 2.” 

Messrs. Langford James and, ©. Ghose, for 
the Appellant, 

Messrs. B. C. Mitter and O. 0O. Ghose, for 
the Respondents. 

JUDGMENT. 

SANDERSON, O. J.—This is an appeal of the 
defendant from the judgment of Mr. Justice 
Greaves in which he gave judgment for the 
plaintiffs, and the first question which arises 
is stated in this way: -whether the notice 
of ejectment was given by both Receivers, and 
if not, whether such notice is valid ? 

The plaintiffs were Receivers appointed by 
this Court for the purpose of managing a 
particular estate, and it is to be noted that 
in the appointment it is stated that they are 
appointed ‘joint Receivers.’ 

The first question which requires attention 
is, whether the notice which was in fact given 
was given by both the Receivers. 


542-8- 


_ was 


The notice itself was dated the 26th of 
March 1915, and was sent by the attorneys: 
on the face of it,it was a notice on behalf 
of both the Receivers, but it appears from 
the evidence that at the time that the notice 
given one of the Receivers, Husuf 
Haji Ajam Pepardi, was not in Calcutta, 
and had not been in Calcutta since the 
lst of March, because his cwn evidence is to 
the effect that he left Calcutta about the Ist 
of March and did not return till some con- 
siderable time afterwards, at all events 
after the 26th of March. It is material to 
observe what was the state of affairs when 
that Receiver, Mr. Fusuf, left Calcutta, At 
that time there was an applicant for the 
premises named Siddick, whereas the 
defendant Cassim Ahmed Molla was the 
existing tenant who had been in. the 
premises for a considerable time. Now, 
as I understand the evidence, the position 
at the time Mr. Eusuf left Calcutta was 
this, that it was arranged that the higher 
offer should bs accepted. Siddick had 
made a certain offer, and it was not 
certain whether the defendant, the existing 
tenant, would offer as much-or more. The 
matter was undecided at the time Mr. 
Eusuf left Calcutta. 

Now what happened afterwards? ‘This 
is shown by the letters themselves which 
are set out in the paper-book. Apparently, 
almost immediately after Mr. Eusuf had 
left Calcutta, there was correspondence 
passing, and the ‘defendant wrote on the 
4th of March asking the Receivers to allow 
him a little more time as his master was 
away in his country. The answer which 
was sent on the same ‘day was to this 
effect: “In reply to your letter dated to-day 
we regret to state that we cannot postpone 
the meeting for you now, as it was already 
settled in the last meeting. So you will send 
us your last written offer on the 5th instant 
before 3 r. a, if you desire to hire the 
same for the further period; otherwise we 


will comply. with the offer of another, 
which please note.” l have no doubt 
whatever that another” was Siddick. On 


the 5th of March, the defendant made 
his offer which was in these terms: “Hereby 
I beg to inform you that I accepting the 
offer on terms agreed by Siddick Hossein, Esq., 
in respect of the above premises but 
with less Rs. 17-8 on account of your old 
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tenant as anticipated by Receivers in meeting. 
I shall thank you to confirm the same and 
oblige.” I understand that to mean that he 
knew what the offer which Siddick had made 
was,and that he was then in that letter mak- 
ing a similar offer except that he desired a 
reduction of Rs. 17-8 a month, and he 
asked for that reduction by reason of the 
fact that he had been a tenant of these 
premises for a considerable time. That 
apparently was not accepted by the Receiver 
who was in Calcutta, but on the contrary 
he wrote the next day and said, “We 
hereby give you notice to vacate the above 
premises (2. e., 185, Lower Chitpore Road) 
which is at present in your tenancy on 
or before the 3lst March 1915 as it is 
already let to the other person. If you 
will fail to vacate and give us the posses- 
sion of the same on 3lst March 1915 we 
will hold you responsible for difference in 
rent and any other loss we shall have to 
undergo, which please note,” so that the 
Receiver who was in Caleutta did not lose 
much time in making up his mind upon 
the receipt of the letter which the defendant 
had written on the 5th of March. Now, 
Lam of opinion that upon that evidence 
it is clear ‘that the letter which was sent on 
the 26th of March by the Solicitors was not 
sent on behalf of both Receivers; there is 
no evidence to show that between tbe 
6th of March and the 26th of March 
any communication took place between 


the one Receiver aud .the other: and, 
as was pointed out by Mr. Justice 
Mookerjee yesterday, if, as a matter of 


fact, Mr. Kusuf had been consulted before 
the notice of ejectment was sent by his 
joint Receiver who was in Calcutta, nothing 
would have been easier than for him to have 
said so in his evidence and all the evidence 
which is given at page 10 would have been 
absolutely unnecessary. Therefore, on the 
first point Iam of opinion that the letter 
or notice was not sent on behalf of both 
Receivers, and in that respect the conclusion 
at which I have arrived, 1 think, is in 
agreement with that of the learned Judge 
in the Court below. But the learned Judge 
goes on to say on the second branch of the 
first question, viz., “and if not, whether the 
notice is valid,” that it was valid, because 
he says: “In my opinion the answer that 
was given in cross-examination by Jusuf 


Haji Ajam Pepardi, where he says that 
although there was no definite arrangement 
with his co-Receiver yet if one was away the 
other attended to the business and that 
this was their custom although there was 
no arrangement to that effect, makes it 
clear that the notice was in fact good.” 
Upon that point I regret to say that I am 
unable to agree with the learned Judge. 
Certain cases were cited to us yesterday 
which related to cases where the lessors 
were joint tenants. In my judgment, those 
cases have no application to this case at 
all, and I will shortly state the reason. 
In this case the plaintiffs were appointed 
by the Court joint Receivers and I pause 
to consider what the object of the Court 
was in appointing two gentlemen joint- 
Receivers. Asli understand, it was that 
the estate might have the benefit of the 
opinion of both these gentlemen—the 
benefit of their experience and their judg- 
ment—and it was the duty of each of 
them to apply his mind to the different 
matters which might arise fcr decision in 
the course of the management of the estate. 
It was uot open to the Receivers to carry 
onthe Receivershipin the way, as is suggested, 
it was done in this case according to the 
answer of the witness, who says: “I was 
going to submit—when Haji was not here 
I would attend business and when I was 
not lere he would attend. There was no 
definite arrangement. That bas been 
the practice always—that one acts when 
the other was away.” The ground on 
which I base my judgment is that he had 
no business whatever to delegate the duty 
which was imposed apon him by the Court, 
in the way suggested by him, it was his 
duty to do it. Therefore, the notice was 
not given, as I have already held, on behalf 
of both Receivers and it was not valid for 
the reasons I have mentioned. 

I just refer to two other matters. It was 
argued that even though the notice was not ` 
a valid notice at the time it was given, as it 
was not given on behalf of both Receivers, still 
it was ratified by the Receiver who was 
out of Calcutta. In my judgment, that 
argument is not a good one. Section 200 
of the Indian Coniract Act provides that 
“An act done by one person on behalf of 
another, without steh other person’s authori- 
ty, which, if done with authority, would have. 


Vol. XXXIV] 


N 


INDIAN CASES. 


225 


CASSIM AHMED MOLLA Vv. EUSUP HAJI AJAM PEPARDI. 


the effect of subjecting a third person to 
damages, or of terminating any right or 
interest of a third person, cannot, by 
ratification, be made to have such effect.” 
That section, I think, applies to this case; 
and, therefore, even if Eusuf, the Receiver 
who was ont of Calcutta at the time the notice 
of ejectment was given, has ratified it, 
still the notice was given without his 
autbority, and it was one which would 
have the effect of terminating.the interest of 
the defendant and consequently it is within 
the sestion and such ratification, even if 
made, did not make the notice valid. I 
wish further to say that it seems to me 
that if a Receivership were to be carried 
on -in the way in which apparently Mr. 
: Eusuf and his joint Receiver thought it 
right to do in this case, most undesirable 
results might occur, and I do not think 
. we could have a very much better instance 
than the one before us. The learned Judge 
has expressed the opinion that he thinks 
the present tenant of the premises, the 
deferdant, has not been reasonably treated, 
especially having regard to the fact that 
the tenant whom one of the Receivers 
proposed to accept in his place was an 
undischarged bankrupt. And, in my opinion, 
when the existing tenant said that he was 
quite prepared to pay the same rent-that 
the applicant for the tenancy was willing 
to pay, less Rs. 17-8 a month, that was 
a matter which ought to have been 
submitted to the judgment not only of one 
Receiver but of both Receivers. 1 think 
it is quite possible that if it had been 
submitted-to the Receiver who was out of 
Calcutta at the time, this difficulty would 
never have arisen. 


For these reasons I think this appeal 
should ba allowed, and the decree which 
was made in the Court below reversed, 
with costs of this appeal and in the Court 
below. 

Woovrorrt, J.—In my opinion the notice 
to quit served on the defendant was not 
a valid notice. and I agree that the appeal 
should be allowed as stated in the judgment 
cf the learned Chief Justice. 


MOOKERJEE, J.—The facts material for the 
determination of the question§ raised before 
us lie in a narrow compass, and may be 


15 


briefly recapitulated. On the Ist August 
1913, the respondents, Eusuf Haji Ajam 
Pepardi and Haji Mahomed Jackaria, were 
appointed joint Receivers in respect of the 
estate of Musaji Ahmed Saleji. On the 26th 
March 1915, their Solicitor gave a notice 
to the defendant, who was the tenant of 
a house comprised in the estate, that he 
must vacate the premises on the 30th April 
1915. As the defendant did not act upon 
this notice to quit, the two Receivers 
instituted the present suit onthe lst June 
1915, with a view to eject him. He resisted 
the claim on the ground, amongst others, 
that his tenancy had not been validly 
terminated by a legal notice to quit. Mr. 
Justice Greaves overruled this contention 
and imade a decree for ejectment in favour 
of the plaintiffs. On the present appeal, 
that decree has been assailed on the ground 
that there was no legal notice to quit 
sufficient to terminate the tenancy. This 


raises two questions, namely, first, was the 


notice in fact given on behalf of both the 
Receivers, and, secondly, if if was not so 
given, was it sufficient to terminate the 
tenancy. 

As regards the first. question, I feel no 
doubt upon the evidence that the notice, 
though it purports to be on behalf of 
both the Receivers, was in reality given 
by only one of them. One of the two 
Receivers, Pepardi, had left Calcutta on the 
Ist March 1915. There is no evidence to 
show that before he left he and his co- 
Receiver had decided that a notice to quit 
should be served on the defendant. The 
negotiations which followed, show plainly 
that the matter was still open for consider- 
ation; and there is no room for doubt 
that the notice was given at the instance 
of Jackaria alone, who was in Caleutta, 
while his co-Receiver was away in Surat 
in the Presidency of Bombay. 


As regards the second question, namely, 
whether a notice given by one of two joint 
Receivers, on behalf of both, is a valid 
notice and is sufficient to terminate the 
tenancy, the answer depends upon the true 
legal position of joint Receivers. When 
two persons are appointed joint Reaeivers, 
unless there is a direction or an indication 
to the contrary in the order of appoint- 
ment, the intention of the Court must 
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be deemed to be that they, as officers 
of the Court, should meet and discuss 
together the questions which come before 
them for determination in the course of the 


management of the estate, and thatin all - 


matters which require the exercise of judg- 
ment and are not purely ministerial, the 
action taken should be the result of their 
united deliberation. The very object of 
appointment of joint Receivers would be de- 
feated, if one were held competent to delegate 
his functions to the other, as appears to have 
been done in the case before us. Pepardi 
frankly admitted in the course of his deposi- 
tion that when Jackaria was not in Calcutta, 
he himself would attend to business, and 
when he was away, Ja¢karia would attend, 
and added that one acts when the other is 
away;” obviously, this was radically wrong. 
On the view I take of the true legal position 
of joint Receivers, it is plain that a tenancy 
held under them, if terminable, must be 
determined by a notice to quit given by them 
jointly. 

On behalf of the ‘respondents, reliance, 
however, has been placed on a familiar elass 
of decisions, which show that where there is a 
demise by joint tenants, one may give notice 
on behalf ofall: Doed, Aslin v  Summersett 
(1); Doe d. Kindersley v. Hughes (2); Alford 
v. Fickery (3). This doctrine is confined in 
England toa Common Law notice to suit, 
and does not, in my opinion, apply to the case 
of joint Receivers. As explained by Lord 
Ellenborough, O. J. in Right d. Fisher y. Cuthell 
(4), the principle of these decisions is: that 
every act dons by one joint tenant for the 
benefit of himself and his companion shall 
bind the other, but not those which prejudice 
the other. To the same effect are the observ- 
ations of Lord Tenterden in Doe d. Aslin v. 
Summersett (1) and of Baron Parke in Doe d. 
Kindersley v. Hughes (2), namely, that a notice 
to quit given by one of several joint tenants, 
purporting to be given on behalf of them all, is 
good for all, because the tenant holds the pre- 
mises only so long as he and they shall all 
agree. This exposition makes it manifest 


(1) (1830) 1 B. & Ad. 185; 8 L. J. (o. s.) K. B. 369; 
109 E. R. 738. 

(2) (1840) 7 M. & W. 189; 10 L. J. Ex. 185; 151 E. 
R. 711; 56 R. R. 669. 

(8) (1842) Car. & Mar. 280: 66 R. R. 867. 

(4) (1804) 5 East. 491; 7 R. R. 762; 2 Marsh 83;5 
Esp. 149; 102 E. R. 1158, 


that the principle applicable to joint tenants 
does not govern cases of joint Receivers. Con- 
sequently, the notice to quit in the case before 
us was bad in its inception. 


In this view, the respondents have argued, 
asa last resort, that as the two Receivers 
have joined in the institution of this suit on 
the basis that the notice was validly given on 
behalf of both of them, Pepardi must be 
deemed to have ratified the action of Jackaria 
so that noquestion can arise as to thelegality 
of the notice. In my opinion, there is no 
forze in this contention, which is completely 
answered by section 200 of the Indian Con- 
tract Act and Illustration (b) appended there. 
to: “A holds a leasefrom B, terminable on three 
months’ notice. O, an unauthorised person, 
gives notice of termination to A. The notice 
cannot be ratified by B, so as to be binding on 
A.” This embodies the principle.that rights 
of property cannot be changed retrospectively 
by ratification of an act inoperative at the time, 
or, as has sometimes --been said, to make an 
act rightful which otherwise would be wrong- 
ful, must be ata time when the principal could 
still have lawfully done it himself. This 
is in accord with the balance of authority in 
English Law [Right d. Fisher v, Outhell (4); 
Doe d. Mann v. Walters (5); Doe d. Lyster v, 
Goldwin; (6); Seaward v. Drew (7)], though ` 
expressions apparently capable of interpreta- 
tion in support of the contrary view may be 
found in isolated cases: Goodtitle d. King v. 
Woodward (8); Doed. Rhodes v. Robinson (9). 
It is, I think, incontestable that if the notice 
is given by an unauthorised person, a 
subsequent ratification will not make it 
effectual, since the notice must be one which 
is in fact binding on the landlord when it is 
served 

The position in this case, consequently, is 
that there was no valid notice to quit and the 
alleged ratification is of no avail to the 
plaintiffs, só that the tenancy of the defend- 
ant still subsists and the claim for eject- 


(5) (1830) 10 B. & ©. 626; 5 M.& Ry. 357;8 D.J. 
(0. s. K. B. 297; 34 R. R. 522; 109 E. R. 683. 

(6) (1841) 2 Q. B. 143; 1 G.-& D. 483; 10 L. J. Q. 
B. 275; 114 E. R. 57; 57 R. R. 621. 

(7) 1898) 67 L. J. Q. B. 322; 78 L, T. 19; 14 T. D. 
R. 200. 


(8) (1820) 3 B. & Ald. 689; 106 E. R. 818. 

(9) ( 837) 3 Bing. (N G.: 677; 4 Scott. 396; 3 Hodges, 
v4; 6 L. J. C. P. 235; 1 Juy. 3:6; 182 E. R. 571; 43 R. 
R. 758, 


Vol. XXXIV] INDIAN 
ANILA BALA DASI v. RAJENDRA NATH DALAL 


-ment ispremature. The result is that this 
appeal must be allowed, the decree of Greaves, 
J:, reversed, and the suit dismissed with costs 
throughout. - 

Appeal allowed ; Suit dismissed, 


CALCUTTA HIGH COURT. 
Civic Rute No. 932 or 1915, 
November 25, 1915. 
Present:— Justice Sir Herbert Holmwood, Kr., 
and Mr. Justice Mullick. 
ANILA BALA DASI—Petit1oner— 
VETSUS 
RAJENDRA NATH DALAL AND ANOTHER— 


OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XI, 
applicability of to Probate proccedings— Discovery, 
power to direct, on submission of interrogatories —Pro- 
bate and Administration Act (F of- 1881), s, 55., 

Order XI of the Code of Civil Procedure applies 
to proccedings in Probate -and a Probate Court 
can, on submission of interrogatories, direct the 
executors to makea full discovery of tho assets 
of the testator by an affidavit sworn by them. [p. 

`- 227, col. 2.] . 

But until the interrogatories are filed, the Court 
is absolutely without any power in the matter. [p. 
228, col. 1] > 

Semble. Ina matters of Probate tho strictest relevancy 
in the interrogatories may not be required, but 
the Court shonld esoluda whatever is offensive or 
improper. [p. 227, col. 2; p. 228, col. 1.) 

Rule against an order of the District 
Judge, 24-Pargannas, dated the 6th August 
1915. > 

Dr. Dwarka Nath Mitter and Babu Satis 
Chandra Ghatak, for the Petitioner. 

_ Babus Jogendra Nath Mukherjee, Sarat 
Chandra Mukherjee and Paresh Nath Mukherjee, 
for the Opposite Party. 


JUDGMENT.. This was a Rule calling 
upon the opposite party to show cause why 
the order of the Court referred to in the 
petition shonld not be set aside and the 
opposite party directed to make a full dis- 
covery of the assets of the deceased by an 
affidavit sworn by them personally in the 
form required by law. 


It appears that a petition was filed before 
the learned Judge, averring that theinventory 
filed by the other side as executors to her 
liusband’s estate, which alleged that only 
forty-seven thousand Rupees came into their 


ted to the Court; 
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hands in vash, was erroneous and that 
as a matter of ‘fact they obtained a 
lakh of Rupees or more and it asked 
the District Judge to direct the opposite 
party to make a full discovery of theassets 
of the deceased by an affidavit sworn by tha 
opposite party personally. The learned Judge 
refused the application, on the ground that 
there appeared to him to be nothing in the Pro- 
bate Act which would enable him to make any 
such discovery. He apparently did not have it 
brought to his notice that section 55 of the 
Probate and Administration Actlays down that 
“The proceedings of the Court of the District 
Judge in relation to the granting of Probate 
and Letters of Administration shall, except as 
hereinafter otherwise provided, be regulated, 
so far as the circumstances of the case will 
admit by the Code of Civil Procedure.” There 
is, therefore, no doubt that Order XI of the 
present Code of Civil Procedure applies to 
proceedings in Probate. Under that Order 
there are only two methods of discovery, 
one by interrogatories and the other by 
an order directing discovery of documents 
in the possession or power of the other side. 
The affidavit which the petitioner desires 
to obtain can, therefore, only be obtained by 
the first method, namely, by interrogatories; 
and it is laid down clearly in Order XI, 
rule 2, that on application for leave to deliver 
interrogatories the particular interrogatory 
proposed to be delivered shall be submitted 
to the Court; and in the case before us no 
interrogatories whatever were submit- 
and it has been held 
in England, and the same rule applies in 
this country, that under this rule the Judge 
has not any power to settle interrogatories, 
but he can only decide what should be 
administered. Until the interrogatories are 
filed it is impossible for him to settle whe- 
ther there is anything offensive, improper 
or irrelevant in those interrogatories: and 
the dicta that bave been laid before us 
from English cases with regard to 
the more extensive powers of the Court 
in matters of Probate, seem to us to 
imply that possibly in such matters the 
Judge would not be astute to insist upon 
the strictest relevancy, buthe certainly wonld 
be obliged to exclude anything offensive or 
improper in the same way as inany other 
case. Itmay be_that in matters of Probate 
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the strictest relevancy in the interrogatories 
may not be required, but this is a matter 
for the Judge to decide when the inter- 
rogatories are filed before him. Until the 


interrogatories are filed heisabsolutely without 


apy power whatever in the matter. 


We are, therefore, unable to help the peti- 
tioner upon the present Rule. As there is 
no provision of limitation applying to such 
proceedings, we can see no reason why he 
should not file a proper petition with pro- 
per interrogatories as laid down in Order 
XI of the Code of Civil Procedure, and 
we have no doubt that if he does so, the 
Judge will give them the proper attention 
in the exercise of his judicial discretion 
and administer such asmay be according .to 
law. 


With these remarks the Rule is discharged. 
The opposite party is entitled to his costs 
of this hearing, which we assess at one gold 
mohur. i 

Rule discharged. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decgee No. 3903 

ur 1912. 
April 17, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. - 
SARADA PRASAD ROY CHOUDHURY 
AND OTHERS—PLAINTIFFS—APPELLANTS 
eT SUS 
Nawab Khan Bahadur Khaja MOHAMMAD} 
YUSUF AND ANOTHER— DerENDANTS— 
RESPONDENTS. 

Bishery, right of—Union of two rivers—Fishery 
owners, rights of, in united waters. 

Where a stream or river flows into another, the 
owners of the fishery rights in the former river do not 
necessarily become entitled to share in the fishery in 
the mingled waters of the two rivers. The test to be 
applied to determine the right is, whether the 
inveding river has lost or retaingd its identity in 
the wnited waters. No hard and fast rules can be 
laid down to ascertain the conditions in which the 
river may he said to have lost or retained its identity, 
though in extreme cases, as where one river is 
insignificant in size in proportion to the other, tho 
matter is casily decided. [p. 23!, col. t} 

Srinath Roy v. Dinabandhu Sen, 25 Ind. Cas. 467; 18 
O, W. N. 1217; (1914) M. W, N. 654: 1L W. 733; 16 
M. L. T. 319; 12 å. L.J 1193; 20 C. L. J. 335; 16 Rom. 
L. R. SOL (P. C.'; 42 C. 489; 41 I. A. 221, distinguished. 

Nabin Chunder Roy Chowdhury v. Radha Pearee 
Debia, 6 W. R. 17, referred to. 
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Appeal against the decree of the District 
Judge, Dacca, dated the 13th August 1912, 
affirming that of the Subordinate Judge, 
4th Court, Dacca, dated the 17th December ~ 
1910. 

FACTS material tothe case will appear 
from the following extracts from the judg- 
ment of the District Judge:— 

“This is a fishery dispute. The waters of 
the Turag and Mirpur rivers meet and fall 
into the Buriganga river by oné channel 
from the north. Plaintiffs, who claim fishery 
rights in the whole of the Turag river, 
assert that this channel is a part of the 
Turag. Defendants deny that itis a part 
of the Turag and claim it as appertaining 
to the Buriganga fishery, of which defendant 
No. 1 has obtained a thirty years’ lease 
from defendant No. 2, the Secretary of State. 
Defendants say that the northern part of 
the channel, where it leaves the Mirpur 
river, is called Mirpur Khal, and thatthe 
southern part, which also carries off the 
waters of the Turag, is called Maspara river. 
The Mirpur is really a branch of the Turag 
river, which bifureates some seven miles 
before it reaches the Buriganga. But the 
two branches meet again at the cgmmence- 
ment of what the defendants call Maspara 
river. The western branch is called the 
Turag and it once hada separate outlet into 
the Buriganga at Turag village. But this 
has now been silted up, and the waters flow 
through two khals to the eastern channel, 
The Revenue Survey map gives the name 
of Turag to the common channel as well as 
to the western branch, but the thak maps 
describe the common channel as Maspara 
river * *, The quinquennial papers of 
1£02 show that Julkur Turag formed part of 
the plaintiffs’ estate No. 27, but the 
boundaries of the fishery are not given, and 
it is clear that they do not cover the whole 
river. 

“In 1861 Government attempted to resume 
the Turag fishery * *; the portion included in 
Estate No. 27 was released to the plaintiffs’ 
predecessors but it was not demarcated ***,” 


The Buriganga was settled with the 
defendant No. 1 first for five years and then 
for $0 years in 1900. Disputes broke out 
between him and plaintiffs, and section 145 
proceedings were drawn up. On June 20th, 
1906, defendant No, 1 was declared to be in 
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possession of the disputed channel. The 
plaintiffs then filed this suit on 22nd of 
June 1909 for recovery of possession on 
declaration of title and cancelment of the 
order under section 145, Criminal Procedure 
Code, basing their claims mainly on (2) a 
release or grant by the proceedings of 1861, 
or alternatively | (ti) adverse possession 
under section 26 of the present Limitation 
Act. They failed to establish their title in 
the opinion of both the Courts below and 
their suit was dismissed. They then 
preferred this second appeal to the High 
Court. : 

Sir Rashbehary Ghose (with Babu Jogesh 
Chandra Roy), for the Appellants.—There 
was no provision in the older Acts of 
Limitation corresponding to clause (2) of 
section 26 of the Act of 1908. Hence 
incorporeal rights could be acquired before 
the present Act came into force, by 
_ 20 years’ adverse possession even as against 
the Government. The rule of 60 years’ 
limitation (Article 149 of Act XV of 1877) 
applied only to suits by or on behalf of the 
Secretary of State for India. 

The Revenue Survey map of 1857 shows 
the disputed channel as part of the Turag. 
No. effect has been given to this map, which — 
was specially prepared for the purposes of — 
revenue. The District Judge himself finds that 
~ the channel is stated for the first time in 1892 
as forming part of the Buriganga fishery. 
But he infers from a judgment of the High 
Court in 1864, not inter partes, that the High 
Court held it to be at that time a part of 
the Buriganga fishery. 

The entire channel has been found as a 
matter of fact to have been in the possession 
of the plaintiffs save a part claimed by 
another zemindar. f 

The learned Judge erred with regard to 
the right “to follow the river,” laid down ` 
by the Privy Council in Srinath Roy v. 
Dinabandhu Sen (1) overruling the earlier 
“case on the point, Nebin Ohunder Roy 
Chowdhury v. Radha Pearee Debia (2). It is 
the waters of the Turag that, being obstructed 


(1) 23 Ind. Cas. 467; 42 0. 499; 18 C. W; N. 1217; 
(1914) M. W. N. 654; L L. W. 733: 16 M. L, T.319; 12 
À L J. 1193; 20 C. L. J. 335; 16 Bom. L. R. 901 


uP, C.); 41 T. A. 221. . 
(2) 6 W.R 17. ; 
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elsewhere, discharged themselves through a 
small creek and transformed it into a river. 
The waters over which the right of fishery 
is claimed, is a part of the river [Ahmadi 


‘Begum v. Mahasy Taraknath Ghosh (83).] The 


river did not lose its identity by changing its 
course. ' 

In the grant of the julkur, “Julkur Turag” 
is the primary description. The whole of 
the river is implied. The boundaries are 
mere matters of description. At most there 
have been some irregularities in the descrip- 
tion. Grant of Blackare will imply the 
grant of the whole of it, even though there 
are slight inaccuracies in the boundaries 
given. The fundamental idea should be 
looked into and given effect to. 

The District Judge was under a serious 
misapprehension asto our claim. He says 
we never claimed any portion beyond the 
Mirpur bridge, by construing a word as 
meaning “up to and not including” which 
according to us means “upto and including.” 

Babu Ram Chandra Mitter (with Babus 


Mahendranath Roy and Prakas Chandra 
Pakrast), for tbe Respondents. Even 
admitting that 20 years would have 


sufficed against the Crown, the plaintiffs must 
have come to Court within two years of inter» 
ruption. Though an interest in land comes 
under Article 144 (12 years), yet in the case 
of easements two years is the rule of limita- 
tion. Lokenath Bidyadhur Mohapatra v. Jahania 
Bibi (4). 

The law as regards acquisition of ease- 
ments before the present Act was passed, 
was uncertain. The earlier cases” are for 
the 20 years’ rule: Kurupam Zemindar 
v. Merangi Zemindar (5); Ohundee Churn 
Roy v. Shib Chunder (6); Arzan v. Rakhal 
Chunder Roy (7) more racent cases are to the 
contrary: Secretary of State v, Mathura 
Bhai (8). 

Enactments limiting rights are not to 
apply to the Crown unless specially mentioned 
(Kent’s Commentaries, section 20). The 


(8) 21 Ind. Cas. 233; 17 C. W. N. 1173 at p. 1173; 
18 C. L. J. 399. 

(4) 12 Ind. Cas, 305; 140. L. T. 572. 

(5) 5 M. 253; 6 Ind. Jur. 463. 

(6) 5 C. 945; 6 C. L. R. 263; 3 Shoma L. R. 123, 

(7) 10 C. 214. 

(8) 14 B. 213. 


a 
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maxim that time does not run against the 
Crown has been approved of in Abhoy Charan 
v. Dwarka Nath Malo (9). 

Judgment not inter partes has been 
admitted as evidence of a transaction, as the 
Judge himself says, and not as a conclusive 
finding of fact. 

That plaintiffs’ men have occasionally 
fished in the channel, is no evidence of posses- 
sion, ; 

So whatever may be tbe law as to the 
time of acquisition of easements, there has 
been no adverse possession in this case. 


: Further, the appellants cannot rely on grant 


or (release) as they havs remained out of 


: possession for more than 12 years. 


As regards the right to follow the river, 
the case in 42 1 aleutta at page 520 bottom 
and page 521 top [Srinath Rey v. Denabandhu 
Sen (1)] shows that it could be 
allowed “within the up stream and the down 


stream lithits.” Moreover here the dis- 
charge of waters is over an area in which 
we have subsisting rights. Further, 


boundaries here are very definitely given 
soas to form essential parts of the grant and 
the western part of the Turag has accord- 


. ingly been never claimed by the plaintiffs; 


- boundaries here 


: were allowed to follow 


are not, therefore, mere 
matters of description. If the plaintiffs 
the waters, they 


- will no doubt soon claim the entire Buri- 


ganga. 
Dr. Ghose, in reply.—The lower Courts 


_ Seriously misunderstood our case and have 


proceeded on inadmissible evidence. 
JUDGMENT. 

Beacacarort, J.—The Buriganga is a large 
river in the Dacca District. One of its 
tributaries, flowing into it from the north, 
is the Turag river. About seven miles from 
the Buriganga, the Turag bifurcates. The 
western branch, after bifurcation, appears to 
have been always known as the Turag and 
fell into the Bnriganga in the neighbour- 
hood of . village Bhakurta. The eastern 
branch, to which or to parts of which 
different names have been given such as 


. Saparia river, Mirpore river and Maspara 


viver, joins the main river not very much 
further down. The plaintiffs are the owners 
of the fishery in the branch which went by 


oo) 11 Ind. Cas. 180; 39C. 58 ai p. 57; 16 C. W. N. 
2, 
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the name of the Turag, while the defendants 
owned the Buriganga fishery, which included 
the channel in dispute. 

The western branch no longer falls into 
the Buriganga near Bhakarta, The mouth 
of that branch silted up many years ago 


. and the Turag took a new course to the east 


and having joined the eastern branch 
village Mirpore now discharges its waters 
into the Buriganga through the last 
half mile or so of the eastern branch. It is 
the fishery in this last stretch of water from 
Mirpore village to the Buriganga that is in 
dispute inthis case. -Both Courts have dis- 
missed the plaintiffs’ suit for declaration of 
title and possession, finding that title has 
not been proved. 

It is now argued on appeal, on the authori- 
ity of the case, Srinath Roy v. Dinabandhu Sen 
(1) that the plaintiffs, as owners of Turag 
fishery, were entitled to follow the river where 
it changed its course and, therefore, they are 
entitled to at least a share in the fishery, from 
Mirpore down to the Buriganga, 

Inany attempt to apply the decision referred 
to to the present case, it must be remembered 
that in the case before the Privy Council the ` 
river under discussion had made for itself 
a new channel where none existed. 


near 


The principle enunciated in that case will 
apply to the Turag fishery up to the point 
where the Turag branch joins the eastern 
branch, but there the parallel between 
the two cases stops. 

At first sight it would seem a simple 
solution to say that the owners of the two 
fisheries should share in the fishery in the 
united waters. Now, apart from the objec- 
tion that the result would be that the invaded 
fishery would for a certain portion of 
its length lose the -character of a several 
fishery, there are practical difficulties in the 
way of adopting this apparently simple 
solution. In the -first place there would 
be the difficulty of estimating the respec- 
tive shares to be allotted to the two fisheries; 
the benefit, if any, to the invaded fishery 
might vary at different seasons of the year. 
It is not by any means certain that the 
invaded fishery would be benefited by the 
addition of the waters of the invading river. 
There would be an opportunity for more fish 
to come into the fishery, but there would 
be a corresponding opportunity fo more to 
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go out. 
be positively injurious to the existing fishery, 
the whole natural advantages of which it 
might affect, or even destroy. There would be 
nothing to prevent the owner of the invading 
river placing a barrier across his river 
to prevent the exit of fish from his river, 
while enjoying a share iti the fishery in the 
mingled waters of the two rivers. 
Iam aware of only one case ih which 
Ja similar question has been decided, the 
case of Nobin Chunder Roy Chowdhury v. 
Radha Pearee Debia (2). In that case it was 
decided that a person’s rights were not 
increased because his river flowed through a 
channel in which another had a fishery. This 
. case was referred to in the case of Srinath 
Roy.v. Dinabandhu Sen (1), and it was 
distinguished from other cases cited on the 
ground that the dispute was between the 
owners of two fisheries, and net between the 
owner of a fishery and the owner of the 
subjacent soil over which the river had 
been diverted. 

In my opinion, the solution of the question 
lies mainly in the answer that can be given to 
the question whether or not the invading river 
has lost itsidentity.In extreme cases the avswer 
would probably not be difficult. In the case 
where the invading river was insignificant in 
size in proportion to the invaded river, there 
would probably be no hesitation in saying 
that the former river had lost its identity. 
At the other end of the scale we might have 
the case of the invading river being so power- 
` ful as to destroy the channel of the invaded 
river and divert it into a new course. In 
that case the answer would probably be that 
the invaded river and not the invader had 
lost its identity. It is in intermediate cases 


that difficulty would be-felt. It is impos-- 


sible to prescribe any hard and fast rules for 
the purposes of ascertaining the conditions in 
which the river may be said to have retained 
or lost its identity. And I feel the less 
inclination to attempt to do so as this aspect 
of the matter was not made the subject of 
any detailed discussion before us. And there 
is another equally weighty reason for not 
making the attempt, namely, that the lower 
Courts were not asked to consider the plaint- 
iffs’ right from this point of view at all. 
If we were to give effect to the argument we 
should have to remand thé case for findings, 
for which fresh evidence would have to 


INDIAN GASES, 


The influx of the new river might. 


` debtor—Execution 


be taken. That would, in my opinion, be 
unjustifiable, as the case made by the plaint- 
tiffs in their plaint was that the whole of the 
eastern branch of the Turag below the 
bifurcation down to the Buriganga was in- 
cluded in their fishery. 

That case having failed and the attempt 
to establish title by adverse possession 
having failed, the plaintiffs have been driven 
to set up a new case and as that new case 
would depend on fresh evidence it is too late 
to entertain it now. 

1 think the appeal should be dismissed 
with costs to be divided half and half 
between the Government and the Nawab, 


D, CHATTERJEE, J.—I agree. 
Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Execution Seconp APPEAL No. 1047 
or 1915. 

February 28, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

ABDUL KARIM—Petrrioner — 
: APPELLANT 
versus 
Musanvnat ISLAMUNNISSA BIBI AND 


OTHERS—OPPOSITE PARTY— RESPONDENTS. 

Limitation det (1X of 1908), Sch. 1, Arts. 165, 181— 
“Person” in Arit. 165, whether includes judgment- 
of decree—Judgment-debtor dis- 
possessed of land outside decrce—Remedy of judgment- 
debtor—Application for restoration of possession- 


<“ Period of limitation—Civil Procedure Code (Act F of 


1908), s. 47, O. XXI, r. 100—Interpretation of Statute 
—Technical matter. 

An improper seizure of a judgment-debtor’s pro- 
perty by the decrce-holder in excess of his rights 
under the decree is a question arising between the 
parties to the suit within the meaning of section 17 
of tho Civil Procedure Code. [p. 282, col. 1.] 

Therefore, if in execution of a decree for possession 
of land, a judgment-debtor is dispossessed of land 
which is outside the decree, his only remedy is 
an application for restoration of possession under 
section’ 47 and if he docs not avail of this remedy 
he loses his land, inasmuch ds he cannot bring a 
separate suit. [p. 288, col. 2.] 

The period of limitation for such an application 
by the judgment-debtor is 3 years under Article 
181 and not 30 days under Article 165 of the 
Limitation Act, inasmuch as the word “person” in 
the latter Article is not used in any other sense than 
that of a person who can mako an application 
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under Order XXI, rule’ 100, Civil Procedure Code, 


ànd, therefore, does not include a judgment-debtor. 
[p. 238, col. 1.] 


Ina technical matter, when the language relied 
upon does not cover tho case, it is of the highest 
importance to realise the position of the parties 
and the context in which the language is used. 
Where the interpretation songht to be put upon the 
words is arrived at by implication and by reference, 
the Court ought not to adopt a construction which 
has a restricting and penalizing operation, unless 
itis driven to doso by. the irresistible force of 
language, [p. 233, col. 2.) 

Ratnam Ayyar v. Krishna Doss Vital Doss, 21 M. 
494; 8 M. L. J. 75; Har Din Singh v. Lachman Singh, 
25 A. 343; A.W. N. (1900) 59; Raja Ram v. Lraj 
Kunwar, 24 Ind. Cas, 187; 17 O. C. 94, not followed. 

Execution second appeal from the decision 
of the Additional District Judge of Saharan- 
pur, dated the 29th of April 1915. 

Mr. Haribans Sahai (with him Mr. Kailas 
Nath Katju, for the Hon’ble Dr. Tej Bahadur 
Sapru), for the Appellant. 

Mr. Nehal Chand, forthe Respondents. 

JUDGMENT. 

Wats, J.—In this case an application 
was made tothe Subordinate Judge by the 
judgment-debtors under section 47 of the 
Civil Procedure Code, complaining of a 
seizure of immoveable property belonging 
to them, made by the derree-holders in 
excess of theirrights under the decree. The 
Subordinate Judge, after an elaborate inquiry, 
has fcund as a fact that the decree-holders 
took advantage of seme ambiguous language 
in the decree, and deliberately and dishcnestly 
seized more than their decree entitled them 
to seize. 

The decree was dated the 3lst March 
1911. The improper seizure took piace on 
the 19th November 1911. The application 
in question was made to the Subordinate 
Jadge on the 7th July 1918. This delay of 
nineteen months was due to the judgment- 
debtors having mistaken their rights and 
wasted time over a fruitlessapplication. The 
reason, however, for the delay is immaterial. 
The delay itself has given rise to the question 
we have to decide. 

The improper seizure by the decree-hoiders 
in excess of their rights under the decree was 
clearly a question arising between the parties 
to the suit within the meaning of section 
47. The application of the judgment-debtors 
was clearly made under that section. 

On appeals heing brought by both the 
decree-holders and the judgment-debtors, the 


District Judge, holding himself, as we’think | 
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quite properly, bound by certain authorities 
mentioned hereafter, decided that the judg- 
ment-debtors’ application was time-barred, on 
the ground that Article 165 of the Limitation 
Act applied to it and that the time limit of 30 
days had run out. 

We are clearly of opinion that when the 


matter is closely examined this view is un- 
tenable. 


In a technical matter of this kind, when the 
language relied upon does not in express terms 
cover the case, it is of the highest importance 
to realize the position of the parties and the 
context in which the language is used. Where 
the interpretation sought to be put upon the 
words is arrived ab by implication and by 
reference, the Court ought not to adopt a con- 
struction which hasa restricting and penalizing 
operation, unless ib is driven to da so by the 
irresistible force of language. 


Now in the ordinary course of things a 
person who is wrongfully dispossessed of 
immoveable property has a remedy by a suit 
for possession only. In matters arising out of 
the execution of decrees, possibly because they 
are the indirect result of the active interference 
of the Courtitself, the Legislature has provided 
two exceptions. The judgment-debtor must 
apply to the Court under section 47. If he is 
dispossessed of land which is outside the 
decree, and-if he does not so apply, he loses his 
land. He cannot bring a suit. He is worse 
off than the ordinary person wrongfully 
dispossessed. On the other Land, if a third 
person outside the suit is unfortunately the 
victim of some mistake in the decree itself, or 
by the decree-holder, he may apply to the 
Court in a summary manner, and if he is right 
he may be put back into possession. That is 
expressly provided by Order XXI, rules 100 
and 101. Such a person is better off than the 
ordinary person wrongfully dispossessed. He 
can bring a suit, of course, within 12 years; 
but he can, if he pleases, apply summarily for 
possession. Thatisa privilege of a peculiar 
and special character, from which the judg- 
ment-debtor is excluded in express terms, 


It is not surprising to find such a privilege 
accompanied by certain restrictions. By 
Article 165 of the Limitation Act cf 1908 
(the Article now in question) such an applica- 
tion must be made within 30 days. The 
Article is in these terms:— 
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“Description of application—Under the 
Code of Civil Procedure, 1908, by a person 
dispossessed of immoveable property, and 
disputing the right of the decree-holder or 
purchaser at a sale in execution of a decree to 
be put into possession. 

“Period of limitation.—Thirty days, from 
the date of dispossession.” 

Now that is a precise and compendious 
description of the right given, and the applica- 
tion allowed, to “a person other than the 
judgment-debtor” by Order XXI, rules 100, 
101. It certainly applies to such an application 
and there is no other provision in the Code 
which in the termsit employs at all corre- 
sponds to it. We think it quite certain that 
when the Legislature enacted Article 165, 
it had the provisions now contained in Order 
XXI, rules 100, 101 in mind. Thatis to say 
it intended Article 165 to apply to such an 
application. 

The argument for the view adopted in the 
reported cases, and followed by the District 
Judge in this case, is that the words are 
wide enough to include a judgment- debtor, 
Separated from their context this i is true. A 
judgment-debtcr is a “person”; in such a case 
as this, moreover, the judgment-debtor in his 
application under section.47 is complaining of 
the same sort of act asan applicant under Order 
XXI, rule 100, would havetocomplainof. But 
the moment it is realized that what the Sche- 
dule to the Limitation Act consists of is an 
enumeration of suits, appeals, and applications 
of various kinds, and that the language of 
Article 165 is merely a definition or des- 
cription of an application, all difficulty as to 
the use of the word “ person” disappears, 
In our opinion the word “person” in that 

context, although wide enough to include a 
debtor, was never used in any other sense 
than that of a person who is authorized by 
Order XXI, rule 100, to make an application 
of that description. 


To hold otherwise would result in this, 
that ifa judgment-debtor applied to the 
Court under Order XXI, rule 100, 
adopting the language of Article 165, his 
application would have to be dismissed 
because he is precluded from making an 
application of that description, and yet if he 
postpones applying under section 47 for more 
than 30 days, the language of the Article 
is to be applied to him. 


nm 
aw 
Ce 
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If anything were required, outside the 
context in which the Article is used, to 
assist us to an interpretation of it, we 
should be entitled, indeed in our opinion we 
should be bound, to recognize that to hold, 
as has been held by the District Judge in 
this case involves depriving the judgment- 
debtors for ever of all title to a considerable 
portion of immoveable property, because 
they did not make a summary application 
with regard to its seizure within 30 days. 
Such a result in the case of a person already 
in straitened circumstances appears to us to 
be something which it is safe to assume 
that the Legislature never intended, and 
which it certainly never enacted in direct 
terms. 

We are aware that this decision involyes 
our departing from two authorities of some 
standing to each of which, we need hardly 
say, we have given every consideration. 


The first case is that decided by the 
Madras Court, Ratnam Ayyar v. Krishna Doss 
Vital Doss (1). No reasons are given in the 
judgment nor was the decision necessary for 
the determination of that case. The second 
case was decided by this Court in the year 
1900, Har Din Singh v. Lachman Singh (2). 
Tn that case the appellant, who succeeded in 
upholding the view from which we are dis- 
senting, also succeeded on the merits. It 
is not unlikely that the coiididerations which 
have weighed with us were over shadowed 
by the precedent which the Madras Court 
had already created, and by the argument on 
the substantial merits of the case. Another 
authority was cited to us from Oudh Raja 
Ram v. Jtraj Kunwar (3). ‘There the 
Judicial Commissioner, while apparently en- 
tertaining doubts of his own, seems to have 
felt himself unable to break away from the 
two authorities we have mentioned. 


We may add that we are not unmindful of 
the fact that in certain other cases of ap- 
plications which may be made bya judg- 
ment-debtor, suchas an application for setting 
aside a sale, the jadgment-debtor is limited 
to 30 days. There are obvious reasons 
why such an application, if made at all, 
should be made promptly. Baut it is suffi. 


(1) 21 M. 494; 8 M. L. J. 75. 
(2) 25 A. 243; A. W. N. (1900) 59, 
+ (8) 24 Ind. Cas, 137; 17 0. C. 94, 
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cient to say that each case must turn upou 
‘the language used, and that in the ease of an 
application to set aside a sale, the limitation 
is expressly provided in unmistakable langu- 
age. The learned District Judge had before 
him appeals by both parties challenging the 
decision of the first Court on-the merits. He 
has disposed of both appeals on the prelimi- 
nary finding that the application of the pre- 
sent appellants was time-barred. We, there- 
fore, set aside the decrees of the lower Ap- 
pellate Court and direct that Court to re-admit 
both the appeals on to its pending file and 
dispose of them according to law. The costs 
of this appeal on the higher scale and the 
costs in the Court below will abide the event. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No, 1419 or 1914, 
December 1, 1915. 
Present: ~ Mr. Justice Piggott. 
DAT PRASAD SINGH—Dererbdantr— 
APPELLANT 
` versus 
GOPAL RAM AND OTHERS — PLAINTIPES— 
RESPONDENTS. 
dgra Tenancy Act’ (II of 1901), ss. 47, 97-—Non- 
occupancy tenani paying above Rs. 100 rent—Enhanee- 
ment of rent Registered agreement, necessity of. 
Inasuit for the ejectment of a non-occupancy tenant 
a compromise was arrived at between the zemindar 
and the tenant, under which the zemindar dropped 
iho ejectment proceedings allowing the tenant to 
acquire occupancy rights and the tenant agreed to 
pay a rentof Rs, 206 instead of Rs. 180 per annum. 
. Tho compromise was endorsed on a paper bearing a 


r 


general stamp of Re. 0-8-0 and filed in the Court of . 


the Assistant Collector but not registered. The 
suit was dismissed but the terms of the compromise 
were uot embodied in the decree. Ina suit for 
rent: 

Held, that under section 47 of the Tenaucy Act 
the original rent of Rs. 150 could be enhanced only 
by registered agreoment between tho parties and 
that section 97 of the Act did not apply to the 
circumstances of the case. [p. 284, col. 2.] 

Second appeal from a decree of the District 
Judge, Aligarh. 

Mr, Jang Bahadur Lal, for the Appellant. 

Mr. Gulzar: Lal, for the Respondents. 

JUDGMENT.—The sole question for 
determination in this appeal is whether 
the plaintiffis-respdudents, as tenants of a 
certain holding, are bound to pay tc the 
defendant-appellant an annual rent of Rs, 180 


‘ 
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or of Rs. 200. It is clearly established 
that in the year 1907 the present defendant 
was taking steps for the ejectment of 
plaintiffs from their holding. A’ 
compromise was arrived at, under which 
the zemindar consented to drop the ejectment 
proceedings, thereby allowing the tenants 
to acquire occupancy rights, and the latter 
agreed to pay. a rent of Rs. 200, instead of 
180, per annum. The compromise 
embodying the above terms was endorsed 
upon a paper bearing a general stamp of 
Re. 0-8-0, but the document was not registered 
under the provisions of the Indian Registration 
Act of 1877. Jt was filed in the Court of 
the Assistant Collector who was conducting 
the ejectment proceedings. That officer 
proceeded to dismiss the ejectment suit 
accordingly, but has not framed his decree 
so as to embody the terms ‘of the compromise 
therein and make it binding on the parties. 
Under section 47 of the ‘Tenancy Act, 
IL of 1901, the original rent of Rs. 180 per 
annum payable by these plaintiffs could be 
enhanced by agreement between the parties, 
only if the agreement in question were: made 
by a registered instrument. In connection 
with this provision, the Legislature, in section 
97 of the same Act, has made certain 
arrangements for the registration of leases, 
counterparts, or agreements with respect to 
a tenancy otherwise tkan under the Indian 
Registration Act, 1877. I should have been 
glad toapply the provisions of that section 
to the present case if possible, but there are 
two difficulties in the way. The agreement 
stipulates for a rent exceeding Rs. 100 
annually. It is contended that the 
enhancement for which the agreement 
stipulates isonly Rs. 20 annually, but I am 
unable to understand the provisions of the 
section in this sense. Mcreover, the Assistant 
Collector’s endorsement on this document 
seems to fall short of satisfying the require- 
ments of the second clause of section 97 above 
referred to. It is certainly not in the 
prescribed form laid down by the Government 


Notification 2448 dated the 18th of 


No. TT 203F 
August 1902 (vide U. P. Gazette of the 28rd 
of August 1902, page 554). itis difficult to 
say that the endorsement, as it stands, contains 
a statement that the Assistant Collector 
satisfied himself as to the identity of the par- 
ties and their acquaintance with, as well as 
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“their assent to, the terms of the agreement. 


He may have done so; but his proceedings 
rathersuggest that his attention was chiefly 
. directed towards satisfying himself that the 
agent of the zemnzndar, who was the plaintiff in 
his Court, consented to the dismissal of the 
ejectment suit then .pending. 

The result is an unfortunate one, but I 
-cannot see my way to interfering with the 
judgment of the Court below. There has 
been a suggestion that the doctrine of 
estoppel might be applied in favour of the 
defendant-appellant, but the case seems to be 
covered by the ruling which has been relied 
on by the learned District Judge. This 
appeal, therefore, fails and I dismiss it, 
Under the circumstances I decline to make 
any order as to costs, 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 40 
or 1916. 

April 19, 1916. 

Present:—Sir Lancelot Sanderson, KT, 
Chief Justice, Justice Sir John Woodroffe, Kt., 
and Justice Sir Ashutosh Mookerjee, Kr. 

J. B. ROSS ann Co. Deranpants— 
APPELLANTS 
versus 
C. B. SCRIVEN AND OTHERS — PLAINTIKFES— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 1X, r. 6, 
O. VILL, rr. 3,5, O. XXXVIT, r. 2, O. XLI, rr. 28, 25— 
Suit, first hearing of—Ex parto decree, passing of, 
‘avithout evidence -- Jurisdiction—O. VIII, r. 5, scope of 
Admission by non-trarcrse— Verified plaint, ichether 
legal eviđdencec=Penal Code (Act XLV of 1860), ss. 191, 
198—Breach of contract—Unliquidated damages, suit 
Jor —Strict proof of claim, necessity of, even when 
undefended— Hight Court ~Power to remand case, 

No deeree can legally be given without evidence 
ina case where the defendant is ev parte or does not 
choose to contest, except in suits on negotiable 
instruments governcd by the provisions of Order 
XXXVI, rule 2, Civil Procedure Code. [p. 288, 
col, 1; p 240, col. 1; p. 242, col. 2.) 

A Court cannot, oxeept in the said class of suits, 
dispense with evidence either on the’ principle of 
admission by uon-traverse under Order VIII, rule 5, 
or on the ground that a vented plaint is itself 
logal evidence. [p. 238, vols. 1 & 2; p. 240, cols, 1 & 
2 p. 242, cols. 1 & 2] = 

Order VIII, rule 5, Civil Procedure Code, is limit- 
ed in its application to cases where there is, in 
fact, a pleading of the defendant before the Court, 
[p. 238, col. 1; p. 240, col. 2; p. 242, col. 1.) 

Per Sander: son, O Ja and Mookerjee, J.—It, is 
especially necessary in an undefended action for 
unliquidated damages based on a breach of contract, 
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- Wherein the quantum of damages is cither wilfully 


or unintentionally inflated, that the plaintiff should 
bo required to offer proof of all the material 
avermerits in his plaint, that is, not only the cause 
of action upon which he relies, but also the actual 
amount of damages which he has sustained. [p. 239, 
vol. J; p. 248, col. 2.1 

Per Sanderson, C. J.—The fundamental principle 
is that the plaintiff, when he comes to Court, must 
prove his case, and he must prove it to the satis- 
faction of the Court. The only exceptions to this 
are cases provided for in Order XXXYII, rule 2, 
Civil Procedure Code. [p. 287, col. 2.) 

The language of section 19], Indian Penal Code, 
does not justify the inferenco that a verified 
plaint must be taken to be legal evidence of the 
facts contained in it. The object of the verificacion 
is to insisb on a guarantee that a false or totally 
trivial claim is not put before the Court. Section 
191, Indian Penal Code, was framed in the way in 
which it stands only with the intention of bringing 


. vorifications of statements in pleadings by a person 


to be untrue within section 193, 
Indian Penal Codo. [p. 289, col. 1.] 

Per Woodroffe, J—A decree cannot be given on 
pleadings without evidence im undefended cases. 
Verification docs not dispense with evidence. It is 
merely a form of giving authenticity to the plead- 
ings. The object of the veritication’ of the plaint 
is to fix on the plaintiff the responsibility for tho 
statoments ‘which it contains and to afford a 
guarantee of his good faith. [p 240, cols. 1 & 2.] 

Galstawn v. Hutchison, 15 Ind. Cas 279; 39 C. 789; 
16 0. W. N. 945; Baodeo v. John Smidt, 22 A. 55 at p. 60; 
A, W.N. (1899) 172, referred to. 

Because a false verification may be the basis of 
a prosecution under section 193, Indian Penal Code, 
and comes within the definition of ‘false evidence’ 
for the purposes of the Penal Code, it does not 
make a verification evidence on which a deeree can 
be foundod ina civil suit. [p. 240, col. 2.] 

Order VIII, rule 5, is really a rule of construction 
of the defendant’s pleading. This rule does not 
apply where there is no written statement ut all. 
The law says, as a rule of construction, that if 
there is a written statement and the fact as 
alleged in the plaint is not denied, then the 
written statement must be so construed as to be 
taken to have admitted such allegation. The rulo 
doos not justify the passing of a deerée on no 
evidence where there is no written statement. [p. 
240, col. 2.1 

The words ‘proceed cw parte’ in Order LX, rule 6, 
Civil Proceduro Code, mean ‘proceed to take and 
determine evidence, i.e, in defendant’s absence 
by the taking of evidence’ [p. 241, col. 1.] 

Per Mookerjee, J—It is an clomentary principle 
which forms the basis of all legal procedure that 
no litigant is entitled to obtain relief from a Court 
of Justice unless he establishes to the satisfaction 
of the Court that his claim is well founded. fp. 241, 
col. 2.]- 

A verification is required with a view to dis- 
courage, if not to prevent, the institution of false 
suits; the Legislature never contemplated that 
verified statements should be treated as evidence on 
behalf of a plaintiff against a defendant. The 
inference may legitimately be drawn from the 


knowing them 
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language used in section 191 read with section 193, 
Indian Penal Code, that a verified statement would 
not be ‘evidence’ but for the special provision of 
section 191 which has been enacted for a special 
purpose. [p. 242, col. 2; p. 243, col. 1.] 

Queen-Empress v. Mehrban Singh, 6 A. 626 and 
Basdeo v. John Smidt, 22 A. 55 at p. 60; A. W.N. 
(1899) 172, referred to. 

Great caution should be exercised when suits are 
heard ev parte. [p. 248, col. 2.] 

Amritnath v. Dhunpat Singh, 8 R. L. R.44; 15 W. 
R. 603, relied on. 

The powers of the High Court as to remand are 
not restricted by the provisions of Order X11, rules 
28, 25, Civil Procedure Mode, and thé High Court can 
always make an order of remand if theexigencies of a 
case demand it. [p. 248, col. 2.] 

Appeal from à judgment and decree of Mr. 
Justice Fletcher sitting on the original side 
of the High Court, 

FACTS of the case appear from the 
judgment, 

Mr. Langford James (with him Mr. D. C. 
Ghosh, instructed by Messrs. Pugh $ Oo), 
for the Appellants, after stating the facts 
of the case and mentioning that the defend- 
ants’ application to appear to defend the 

‘ease was rejected by the learned Judge, 
contended that the ev parte decree was made 
without jurisdiction as no evidence was 
taken by the learned Judge in support of the 
plaintiffs’ case. 

[Sanprrson, C. J.—Was any defence put 
in this case ?] 

No, No appearance 
defence was put in. 

[MOOKERJEE, J.— Was an application made 
by the defendant for leave to defend | 

Yes. But that application was refused. 

[Sanperson, ©. J.—Probably the defend- 
ant was not entitled to appear. | 

On paying the sam of Rs. 31 he could 
have got leave to defend if he had appeared 
in Chambers. But he did not appear in 
Chambers. Whether he appeared or, not, 
the plaintiff was not entitled to a decree 
without adducing evidence in suppcrt of his 
case. It has been invariably the practice 
of the Original Side to take some evidence 
in support of the plaintiffs case in 
undefended cases before making an ea parte 


was entered. No 


decree. Mr. Justice Fletcher has made a 
departure from that practice. The only 
cases in which decrees could be made 
without any evidence are suits on negoti- 
able instruments, summary procedure 
for which is prescribed under Order 
XXXVII, Civil Procedure Code. The fact 


that a special procedure has been prescribed 
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by the Legislature under Order XXXVII 
for suits of a special nature shows that in 
every other suit no decree could be made 
legally without any evidence. Order VIH, 
rule 5, which might be -relied upon in 
support of the judgment, applies to cases 
where a written statement was filed. If 
Order VIII, rule 5, applied to undefended 
cases as Mr. Justice Fletcher seems to hold, 
then under Order XII, rule 6, one could 
apply for judgment in undefended suits 
without doing anything. He referred to 
‘section 58 of the Evidence Act and Jonardan 
Dobey v. Ramdhone Singh (1), Galstaun v. Hut- 
chison (2), Amritanath v. Dhuupat Singh (3). 

[ Wooprorrz, J—What do you ask us to 
do? Do you ask the case to be remanded 
supposing your appeal is allowed 2] 

T'he case at any rate should be remanded 
fora proper trialin accordance with law. 
But I may go further and ask your Lordships 
to dismiss the suit as the plaintiff did not 
give any evidence’ in support of his case. 

Mr. Buckland (instructed by Mr. J. N. 
Taylor), for the Respondent, argued that 
no oral evidence was necessary in this 
case. The allegations in the plaint which 
were duly verified by the plaintiff, were 
amply sufficient to prove the plaintiff’s 
case. Under Order VIII, rule 5, the alle- 
gations in the plaint, unless denied by the 
defendant, should be deemed to have been 
admitted. He also referred to Order VIII, 
rule 3, and said that it supports his conten- 
tion that everything in the plaint unless 
specifically denied must be taken as admitted. 
Under Order XV, rule 1, the Court may 
pronounce judgment at once where at the 
‘first hearing of a suit it appears that the 
parties are not at issue on any question of 
law or of fact. Where the defendant does 
not appear and the suit goes undefended, 
no issue arises in the case and the Court 
can very well make an ex parte decree 
without any evidence. 

[MOOKERJEER, J.—Is it necessary that there 
should be an appearance or pleading of the 
defendant in order that an issue may be 
raised ? ] 

No. But the practice has been that 
whena plaint is admitted the defendant 
is directed to file his written statement. It 
cannot be said that in this case the 

(1) 230 7838. ` 

(2) 15 Ind. Cas. 279; 39 C. 789; 16 C. W. N. 945, 

(3) 8 B. L. R. 44; 15 W. R. 503, 
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decree was made without any evidence. 
The plaint, verified in accordance with law, 
was some evidence on which a Court 
could actin making an er parte decree and 
whether the facts entitling the plaintiff 
toa decree were proved or not, was for 
the Judge to determine. The question of 
proof is a matter for the Evidence Act and 
has nothing to do with the procedure 
applicable in making an ex parte decree. 
He referred to section 3 of the Evidence 
Act and section 47 of the Divorce Act, 
Basdeo v. John midt (4) and 
Phipson on Evidence, 8rd Edition, page 
216, and submitted that for a false verifica- 
tion of plaint there is a punishment prescrib- 
ed under the Penal Code, so there is no 
reason why verified pleadings could not be 
acted upon by a Court in deciding an 
undefended case. 


JUDGMENT. 

Sanversoy, ©. J—This is an appeal by the 
defendants in this case, J. B. Ross & Co., 
against thejudgment which was given by the 
learned Judge in the Court below in favour 
of the plaintiffs under these circumstances: 
The action was brought for unliquidated 
damages arising upon an alleged breach of 
contract, which was made between the plaint- 
iffs and the defendants. The damages 
claimed were based upon the ordinary rule, 
viz., the difference between the contract 
price and the market price at the time the 
contract ought to have been performed. The 
summons was served, but the defendants did 
not enter appearance within the time specified 
in the summons, nor did they put in a written 
statement of defence within the time men- 
tioned inthe summons. Thereupon, the case 
was put upon the list of undefended cases, 
and it came before the learned Judge in due 
course, Thenan application was made to 
the learned Judge on behalf of defendants 
for leave to appear and defend. The appli- 
cation was based upon the ground that the 
gentleman representing the defendant firm 
had been away and that he had sent a telegram 
which was not delivered to his attorney in 
the way ib had been sent, and that through 
that mistake the attorney understood that 
he had no instruations to defend, whereas, 
as a matter of fact, the defendant had given 


(4) 22 A. 55 at p. 60; A. W, N. (1809) 172. 
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instractions to his attorney to appear; and 
the result was that no steps were taken to 
defend the suit. The learned Judge having 
refused the defendants leave to appear, proceed- 
ed to give judgment for the plaintiffs without 
hearing any evidence, for the fall amount 
claimed; and the question which has been 
raised in this appeal is, whether the learned 
Judge was entitled so to do. 

“Now, I am of opinion, inspite of the ingeni- 
ous and able argument which has been ad- 
dressed to us by Mr. Buckland on behalf of 
the plaintiffs, that the learned Judge had no 
jurisdiction to make the decree which he in 
fact did. 

The fundamental principle is that the plaint- 
iff, when he comes to Court, must prove his 
case, and he must prove it to the satisfaction 
of the Court. There are certain rules, made 
under the powers of the Civil Procedure 
Code, expressly limited to certain cases in 
which proof, in the ordinary sense of the 
word, by the plaintiff of his case is dispensed 
with, and those rules are contained in Order 
XXXVII, rule 2, of the Civil Procedure 
Code. That is a rule which is limited to bills 
of exchange, hundzs or promissory notes, and 
it provides that “All suits upon bills of exa 
change, hundis or promissory notes may, in 


ease the plaintiff desires to proceed 
hereunder, be instituted by presenting 
a plaint in the form prescribed; but 


the summons shall be in Form No. 4 in 
Appendix B or in such other form as may be 
from time to time prescribed.” Then it goes 
on to provide in clause (2) that “In any 
case in which the plaint and summons are in 
such forms, respectively, the defendant shall 
not appear or defend the suit unless he obtains 
leave from a Judge as hereinafter provided 
so to appear and defend; and, in default of 
his obtaining such leave or of his appearance 
and defence in pursuance thereof, the allega- 
tions in the plaint shall be deemed to be 
admitted, and the plaintiff shall be entitled 
to a decree for any sum not exceeding the 
sum mentioned in the summons”, and so on. 
Now this rule created an exception to the 
ordinary fundamental rule to which I have 
referred; and, in my opinion, one of the reasons 
why that exception was made was bacause of 
the special nature of the documents mention- 
ed in that rule, namely, negotiable instruments 
such as bills of exchange, hundis or promissory 
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notes. It is a procedure which is somewhat 
analogous to the procedure under Order III, 
rule 6, of the rules which are applicable to 
England, but it is of a much more limited 
nature: and, it is only .in a case of that limit- 
ed nature, such as where the plaintiff sues 


upon bills of exchange, &c., and in 
respect of which he files his verified 
plaint, and the defendant asks for 


leave to appear and defend, but fails to ob- 
tain it, that the allegations in the plaint shall 
be deemed to be admitted. As far as I am 
aware, in the rules which are applicable to 
this Court there is no other provision under 
which proof by the plaintiff, in the ordinary 
course, as we understand it, in support of his 
claim, can be dispensed with. 

Reliance was placed by the learned Counsel 
who argued this case for the plaintiffs, upon 
two points. He said that there was evidence 
in this case and that the evidence consisted 
in the plaint which was verified in accordance 
with the rules of the Court, and he relied 
first upon Order VIII, rule 5. 


In my judgment Order VIII, rule 5, does 
not apply to this case at a)l. That rale says, 
“Every allegation of fact in the plaint, if not 
denied specifically or by necessary implication, 


or stated to be not admitted in the pleading. 


of the defendant, shall be taken to be admit- 
ted except as against a person under disability: 


Provided that the Court may in its discretion . 


require any fact...to be proved otherwise than 
by such admission.” 1 think it is clear from 
the wording of that rule that it is only in- 
tended toapply toa case where a pleading 
has been put in by the defendant, 
and I think the short answer to the 
learned Counsel’s argument on that point 
is that the rule is not intended to apply 
to a case where the defendant has not 
put in a written statement. It should 
be noted that in this case where the claim is 
for unliqaidated damages, even if a written 
statement had been put in, it would not have 
been necessary for the defendants to deny 
specifically the damages: it would have been 
quite sufficient if they had pleaded generally 
to the damages, and in that case even though 
all other material facts were admitted in the 
defence, there would still have been the 
necessity for some enquiry to be made either 
by the Court which heard the case, or by the 
Official Referee or some other person to 
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whom the Court might refer the enquiry, to 
ascertain the amount of damages to which : 
the plaintiffs: would be’entitled. 

The other point is that if the learned 
Counsel was not right in relying on Order 
VIII, rule 5, still there was some evidence 
in the case, because the plaint in. itself 
constituted evidence, inasmuch as it had 
been verified in accordance with the rules of 
the Court, 


Speaking for myself, I am not prepared to 
accede to that argument. First of all, I 
think the rule is that the plaintiff must give 
the best evidence he can; and, if the plaintiff 
were alive and could come to Court, it would 
be necessary for him to prove his case by 
producing evidence in the ordinary and well- 
recognised way, and I should have thought 
that the Court would not be justified in 
allowing the plaint to be put in as evidence 
of the facts on which he wished to rely. 
[tis to be pointed out that the plaint is not 
verified by an affidavit: it is simply verified 
either by the signature of the party or parties 
or by some person who is authorised to verify 
on his or their behalf, But it is said by 
Mr. Buckland that section 191 of the 
Indian Penal Code shows that the plaint 
ought to be considered as evidence in the case; 
and there it was that I think he showed con- 
siderable ingenuity in advancing the argu- 
ment which he did in favour of the plaint- 
iffs. I am bound to say that I do not think 
that the argument is a good one, and for this 
reason. The point is, that the plaint is evidence 
because it is to be verified in accordance 
with the rules. If we look at section 191 of 
the Indian Penal Code, we find this: “Who- ` 
Over... eee being bound by law to make 
a declaration upon any subject, makes any 
statement which is false, and which he either 
knows or believes to be false, or does not 
believe to be true, is said to give false eyi- 
dence.” Therefore he argues that inasmuch 
as the plaintiff, if he verified a statement ` 
in his plaint which he either knew or 
believed to be false, might be proceeded 
against under section 193, because he would 
lave been taken to have given false evidence, 
his plaint ought to be considered as evidence 
in the case. The answer to that is this. 
I think that the object of the Legislature 
is pretty clear. ‘First of all the object of . 
the rule insisting upon the verification of 
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the plaint is clear, namely, that it was 
thought desirable- tc insist “npon some 
guarantee that a false or totally trivial 
claim should not be put before the Court. 
There would be no such guarantee by simply 
requiring a man to make a verification of 
the claim, unless there was some sanction. 
Mr. Buckland says that the sanction is 
section 191. I think it is clear that 


section 191 was framed in the way in 
which it stands for this reason. Jt was 
the obvious intention of the Legislature 


to bring such a case, namely, the verification 
of statements in the pleadings by a person 
who knew them to be untrue, within 
section 193. Section 198 deals with the 
case of a man intentionally giving false 
evidence and the method the Legislature 
employed for bringing such case as I have 
-referred to, within section 198 was -to say 
that if a man, being bound by law to make 
a declaration upon any subject, makes any 
statement which is false to his knowledge 
he shall be deemed to give false evidence. 
The words are, “he is said to give false 
evidence,” and those words are employed 
simply for the purpose of bringing the 
ease within section 198, and for no other 
purpose. With. great deference to the 
learned: Counsel, I think it would be 
unreasonable to conclude from that section 
that it was ever intended that a plaint 
which has got the usual verification by the 
plaintiff could be adopted by a Court of 
Justice as sufficient proof of the facts which 
are contained in the plaint. 

Therefore, I am of opinion that the two 
grounds upon which” the learned Counsel 
has relied cannot be upheld. 


Before I conclude my judgment, I would 
like to say one word, from the general 
point of view. Of course, if we had 
found in the rules or in the Statutes any 
provision giving the learned Judge a 
jurisdiction to deal with the case in the 
way he has done, we should have been bound 
to follow it. But I eannot myself help 
saying that it would be undesirable if a 
suit such as this were adjudicated upon 
without any evidence in the real sense of 
the word given by the plaintiff, where 
claim is for unli uidated damages. The 
learned Counsel, in the couyse of his argument 
when 1 put the question to him, had to 


` 
« 


_ INDIAN CASES. - 939 


admit that ina very large number of cases 
where the claim is for unliquidated damages, 
the damages are inflated. It may be that 
in some cases they are intentionally inflated, 
but in mostcases they are quite unintentionally 
inflated. The question ofthe proper measure 
of damages is one of the most difficult 
questions that a Uourt of Justice has to 
deal with and in many cases of unliquidated 
damages, the amount which is put in the 
statement of claim is found to be wrong 
when the case comes to be investigated, 
and the amount of damages to which the 
plaintiff is actually entitled is different 
from that which the plaintiff has inserted 
in his plaint. Therefore; it shows the 
desirability and necessity in such cases, 
when the defendant does not appear, that 
the plaintiff should be called upon to 
prove all the material facts which are 
necessary for the proof of his case, that 
is, not only the cause of action upon which 
he relies but also the actual amount of 
damages which he has in fact sustained. 
I think that if this course is not pursued, 
injustice may be done. 

. The appeal is, therefore, allowed. 

With regard to costs of the appeal I 
do not see any reason for interfering with 
the ordinary rale that costs should follow 
the event. Therefore, the appeal is allowed 
with costs. : 

The facts upon which the defendants 
rely have been verified by an affidavit, 
and the learned Counsel for the plaintiffs 
frankly admitted that he-had no reason 
to suppose that they were not as stated 
in the affidavit. 


Therefore, I think that this case should 
be remanded for hearing and that the 
defendants should have leave to put in a 
written statement of defence, and to call 
such evidence as they may think desirable, 
in support of their case. With regard to 
the costs of the application for stay of 
execution, in my judgment each party shonld 
pay his own costs, 

Woopororre, J.—In my opinion, no decree 
can legally be given in any case without 
evidence except in cases of suits governed 
by the provisions of Order XXXVII of 
the- Civil Procedure Code. According to 
rule 2, sub-rule 2, of that Order in default 
of obtaining leave to appear and defend 
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or of appearance and defence in pursuance 
thereof, the allegations in the plaint shall 
be deemed to be admitted, and the plaintiff 
shall be ‘entitled to a decree for any sum 
not exceeding the sum mentioned in the 
summons. This,in my opinion, is strong 
evidence of the intention of the Legislature 
that it is only in such cases that the 
allegations in the plaint should be deemed 
to be admitted and amount to proof on 
which a decree may be founded when 
there is no written statement and the 
defendant does not appear. 


The procedure in this country is not 
that which prevails in England. In my 
experience the practice sought to be upheld 
by the respondents has not hitherto prevailed 
in this Court where it has always been 
the practice in undefended cases to take 
evidence as defined in the Evidence Act, 


viz, oral statements of witnesses and 
documents proved before the Court. The 
cursus curis may be looked at when 


interpreting tho terms of the Civil Procedare 
Code. There is, in my opinign, nothing 
in the decision [Galstaun v. Hutchison (2)], 
to which I was a party and in which 
judgment was also delivered by the late 
Chief Justice, which justifies the contention 
which has been advanced by the respondent 
before us. In this case the plaintiff gave 
evidence and proved his claim but a 
question of stamp arose. The defendant 
entered appearance but did not file a 
written statement. The Code, however, is 
clear. The case does not fall under Order 
XXXVI; for the suit was based upon an 


alleged breach of contract claiming unliqui- . 


dated damages. 


The decree has been sought to be justified 
by an application of rule 5, Order VIII of 
the Civil Procedure Code, and by the ar- 
gument that verification of pleadings dispenses 
with evidence. As all pleadings in this 
Court are verified this latter contention 
is simply are-statement of the argument 
that a decree can be given on pleadings 
without evidence in undefended cases. This 
contention is a novel one. Verification does 
not, in my opinion, dispense with evidence. 
But it is merely a form of giving authenticity 
to the pleadings. The object of the 
verification of the plaint is to fix on the 
plaintiff’ the responsibility for the statements 
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which it contains and to afford n guarantee 
of his good faith, See the case of Basdeo v. 
John Smidt (4). Verification in my opinion 
is not evidence on which a sait can be 
decreed, whether the adversary does or 
does not appear. Because a false verification 
may be the basis of a prosecntion under 
section 193 of the Penal Code and comes with- 
in the definition of “false evidence” for the 
purposes of the Penal Code, ib does not 
make a verification evidence on which a 
decree can be founded in a civil suit. 

Moreover, for evidence on which a decree 
can be founded in a civil suit under Order 
XIX of the Code the Court may allow 
facts to be proved by affidavit, but the 
Code expressly stipulates that the affidavit 
must be confined to facts within the per- 
sonal knowledge of the deponent, except 
in cases of interlocutory applications on 
which he is permitted to speak to his own 
This knowledge, by no means always 
exists in the case of verification of plead- 
ings; and the present ease is an illustration 
in poimt—the plaint having been verified by 
the attorney of the plaintiffs who states 
that the allegations in the plaint are based 
on information received by him and believed 
by him to be true. 

It is then said that under Order - VIII, 
rule 5, this procedure can be justified. 
This rule, in my opinion, has obviously no 
application. Order VIII is headed, as 
appears from the title of the Chapter, 
“Written statement and set-off,’ and the 
rule assumes existence of a pleading of 
the defendant; for it states “ibat every 
allegation of fact in the plaint, if not 
denied specifically or by necessary impli- 
cation, or stated to be not admitted in 
the pleading of the defendant, shall be 
taken to be admitted except as against a 
person under disability” This section is 
really a rule of construction of the defend- 
ant’s pleading. It cannot be said that a 
fact is admitted until one looks at the 
written statement. This rule does not apply 
where there is no written statement at all. 
The law says, as a rule of construction, 
that if there is a written statement and 
the fact as alleged in the plaint is not 
denied, then the written statement must be 
sv construed as to be taken to have admit- 
tel such allegation’ The rale does not, in 
my opinion, justify the passing of a decree 
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on no evidence where there is no written 
statement. 


Under Order IX, rule 6, where the 
plaintiff appears and the defendant does 
not appear when the suit is called on for 
hearing, then if it is proved that the sum- 
mons. was duly servad the Court may 
proceed ex parte. “Proceed ex parte” means 
“proceed to take and determine evidence” 
and this is what the summons in thesuit 
says. The summons does not say that on 
failure to appear the plaintiff is entitled 
to a judgment by default, but on the 


defendant’s failure to appear the case will 


be heard and determined ex parite, that is, 
in his absence by the taking of evidence. 

In my opinion, the decree having been 
made without evidence cannot be supported. 


As the plaintiff did not tender any evidence, 


strictly speaking the suit should be dis- 
missed. But Mr. Langford James, who 
appears on behalf of the appellants, does 
not insist on this or contend that we have 
no power to remand. So I need not dis- 
cuss this question. i 

The decree will, therefore, be set aside 
and the case will be remanded in order to 
be ve-heard after giving the defendants an 
opportunity of filing a written statement and 
of adducing evidence. The circumstances 
on which reliance is placed as entitling 
the defendants to defend -the suit are not 
contested, 

In my opinion the appellant is entitled 
to his costs of this appeal. 

MOoOKERJIEE, J.—I am. clearly of opinion 
that there has been no trial of this suit 
in conformity with the procedure prescribed 
by the Legislature, and that the decree in 
. favour of the plaintiffs cannot possibly be 
supported. Mr. Buckland, who has made 
a strenuous endeavour to support the decision 
under appeal, has coneeded that the 
procedure adopted for the trial of this suit 
is novel; but he has argued that novelty 
did not necessarily indicate departure from 
law. This may be conceded. But when 
`- recourse is had toa novel procedure, which 
has escaped the attention of generations of 
Judges, if the legality of the procedure is 
called in question, the matter undoubtedly 
deserves careful scrutiny. 

The very brief history of this litigation 
which involves a.sum of over Rs. 17,000, 
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may be stated in a few words. On the 
24th January, 1916, the plaintiffs lodged 
the plaint in this Court for recovery of 
Rs. 17,578-138-3 from the defendants as liqui- 
dated damages for breach of a contract 
alleged to have been madeon the 2lst De- 
is said to have 
been served upon one of the partners of 
the defendant firm on the 10th February 
1916. The suit came on for trial on the 
13th March 1916. Upto that stage, the 
defendants had not entered appearance or 
filed a written statement; but Mr. Gregory 
appeared onthat day on their behalf and 
asked for leave to defend. Leave was pe- 
remptorily refused. Tbe plaintiffs, however, 
did not adduce any evidence; and the follow- 
ing order was thereupon recorded:— “Judg- 
ment for the amount claimed, 6 per cent. 
on decree. Costs on scale No, 1.” We 
are now invited to set aside this decree as 
notfounded on any legal evidence. 

Tt is an elementary principle, which forms 
the basis of all legal procedure, that no 
litigant is entitled to obtain relief froma 
Court of Justice unless he establishes to 
the satisfaction of the Court that his 
claim is well founded. Tested in the light 
of this principle, how does the claim of 
the plaintiffs stand ? They examined no 
witnesses; how did they then profess to have 
established their claim to the satisfaction 
of the Trial Judge? The judgment itself 
does not throw any light on this point. 
Buckland has invoked the assist- 
ance of two doctrines, viz., first, the principle 
of admission by non-traverse, and, secondly, 
the principle that allegations in a plaint duly 
verified form legal evidence, whereon a 
judgment may properly be based. 


As regards the first branch of this con- 
tention, the principle invoked is embodied 
in rule 5o0f Order VIII of the Code of 
Civil Procedure, aud is expressed in these 
terms:— Every allegation of fact in the 
plaint, if not denied specifically or by 
necessary implication or stated to be not 
admitted inthe pleading of the defendant, 
shall be taken to be admitted, except as 
against a person under disability, provided 
that the Court may in its discretion require 
any fact so admitted to be proved otherwise 
than by such admission.” The plain 
reading of the rule, which is really a rule 
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of construction of pleadings, is that it is 
limited in its application to cases where 
there is in facta pleading of the defend- 
ant. Mr. Buckland contended that it was 
not logical to distinguish between cases 
-wher2 there is a pleading by the defendant 
and cases where there is no pleading by 
the defendant. We are not concerned, 
however, with the question whether the 
principle embodied in rule 5, which, I may 
. observe parenthetically, was for the first 
time introduced into the Code of this 
country in 1908 [Musammat Anundmoyee 
Chowdhoorayan v. Sheeb Chander Roy 
(5)], can or cannot be defended on logical 
grounds; we have to apply itas we find 
it framed by the Legislatdre, and, in my 
opinion, its very phraseology shows that it 
has no application to the present case. 
Apart from this,: the plaintiffs have to 
overcome an additional difficulty, , because 
rule 3 lays down that “It shall not be 
sufficient for a defendant in his written 
statement to deny generally the grounds 
alleged by the plaintiff, but she defendant 
must deal specifically with each allegation 
of factof which he does not admit the 
truth, except damages.” This rule is based 
on Order XIX, rule 17, of the rules of the 
Supreme Court of England. That rule 
must be read with Order XXI, rule 4, which 
is in these terms: “No denial or defence 
shall be necessary as to damages claimed 
or their amount; ‘but they shall be deemed 
to be put in issue in all cases, unless ex- 
pressly admitted.” Although there is no 
provision in our Code corresponding to Order 
XXI, rule 4, of the Rules of the Supreme 
Court of England, I think we can legitimate- 
ly pnt the same construction upon Order 
VIII, rule 3, as has been putin England 
upon Order XIX, rule 17: That interpretation 
will be found explained by Mr. Justice 
Hawkins in the case of Wood v, Earl of 
Durham (6). Tt is plain that in the. present 
case, even if the defendants had entered ap- 
pearance and filed a written statement, it 
would not have been obligatory upon them to 
plead specifically as to the amount of 
damages; and merely because they did not 
(5) 9 M. I. A, 287 at-pp. 291, 302; 2 W. R. 19; 1 
Suth, P. C. J. 485; 1 Sar. P. C. J. 854; 19 E. R. 750. 
(6) 21 Q. B. D. 501 at p. 508; 57 D. J. Q. B. 547; 59 


L. T. 142; 37 W. R. 222. 
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appear, they cannot be in a worse position 
than what they would have occupied if they 
had appeared and filed a written statement. 
I may add that if the contention of the 
respondents were to prevail, the provisions 
of Order XXXVII which are applicable to 
special classes of negotiable instruments, would 
be entirely superfluous. If what is contended 
by the respondents is well founded and. can 
be legitimately done in all classes of cases, 
why should the Legislature provide a special 
procedure in Order XXXVII? I; therefore, 
hold without hesitation that the plaintiffs 
are not entitled to succeed on the basis of 
implied admission of their claim: by the’. 
defendants, 

As regards the second branch of the con- 
tention, it has been argued that as the 
plaint was duly verified, all the allegations 
therein must ‘be deemed to be evidence? in 
favour of the plaintiffs against the defend- 
ants and should be treated as material for 
the basis of the judgment of the Court. In 
support of this contention, reliance has been 
Allahabad 
High Court in the case of Queen- Empress v, 
Mehrban Singh (7). In my opinion, that argu- 
ment rests on no solid foundation. A compari- 
sonof the terms of sections 191 and 193 of 
the Indian Penal Code shows that a person 
who makes a false affidavit is deemed to give 
false evidence, ,in order that he may be 
punished under section 193 of the Indian 
Penal Code. Indeed, the inference may-.be 
legitimately drawn from the language used 
in section 191 read with section 193 that 
a verified statement would not be “evidence” 
but ‘for the special provision of section 
191 which has been, enacted for a special 
purpose. 

In this connection, reference may usefully 


be made tothe procedure prescribed by the 


Legislature for the trial of asuit in which 
the defendant does not appear. Order IX, 
rule 6, lays down that “where the plaintiff 
appears and the defendant does not appear 
when the suit is called on for hearing then, 
if itis proved that the summons was duly 
served the Court may proceed ex parte,” 

The next stage is described in Order XVIII, 
rale 2, which lays down that “on the day 
fixed Tor hearing of the suit or on any 


(7) 6 A. 626. 
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other day to which the hearing is adjourned, 
the party having the right to begin shall 
state his case and produce his evidence in 
support of the issues which he is beund to 
prove.” If the contention of the respondents 
were well founded, the Legislature would no 
doubt have stated that where the defendant 
has not appeared, the case may be decreed on 
the basis of the allegation made in the veri- 
fied plaint. Reference has been made in the 
course of argument to the decision of the 
Allahabad High Coutt in Basdeo v. John 
Smidt (4), which explains the value and 
object of verification. That certainly does 
not support the contention of the respondents. 
A verification is required with a view to dis- 
courage, if not to prevent, the institution of 
false suits; the Legislature never contemplated 
that verified statements should be treated as 
evidence on behalf of the plaintiff against the 
defendant. This view is confirmed on an exami- 

. nation of the provisions of the Code as to 
the use of affidavits in evidence. Order XIX 
defines the circumstances in which affidavits 
may be used as evidence and specifies the 
limitations subject to which this is permis- 
sible. Iftke contention cf the respondents 
were to prevail, the provisions of Order 
XIX would be superfluous. It is wortby of 
note that section 9., sub-section 2, of the 
Code of Civil Procedure allows an appeal 
from an original decree passed ea parte: it 

“is difficult to conceive how such an appeal 
can be of any assistance to the defendant, 
if there is no evidence on the record, 

Reference has also been made to section 
47 of the Divorce Act, which, I should have 
thought, was against the view put forward 
by the respondents. If a verified plaint 
could always be treated as evidence, it was 
superfluous to make a special provision in the 
Divoree Act. 

In my judgment, there is no possible es- 
cape from the conclusion that there is no 
legal evidence on the record on which the 
decree made in favour of the plaintiffs may 
be supported. 


The question next arises, what course 
should now be pursued. Mr. Langford James, 
in my opinion, would have been perfectly 
justified if he had seriously pressed his con- 
tention that, as the plaintiffs are not’ shown 
to have offered or, indeed, to have been even 
ready with any evidence in the Trial Court, 
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the appeal should be allowed and the suit 
should stand dismissed. I am reluctant, 
however, to adopt this course, on the pre- 
sent occasion, for I feel doubtful how far the 
conduct of the plaintiffs might or might not 
have been affected by the novel procedure, 
which, we were informed in the course of 
the argument, was adopted in the Trial Court. 
That we are entitled to remand the case for 
trial, is, I think, obvious. Section 56+ of the 
Civil Procedure Code of 1882, which provid- 
ed that the Appellate Court shall not re- 
mand a case fur a second decision except as 
provided in section 562, does not re-appear in 
the Code of 1908. Consequently, although 
there ıs a.provision in the Code for remand 
in certain specified cicumstances, it cannot 
legitimately be contended that our powers 
are restricted thereby and that we cannoli 
make:an order of remand if the exigencies 
of the case demand that such an order 
should be made, I am also of opinion that 
on remand, the defendants should have an 
opportunity to file a written statement; no 
useful purpose will be gained if this matter 
is left open. 

T desire to add, finally, that great caution 
should be exercised when suits are heard 
ex parte. This observation is, in my opinion, 
of nniversal application: Amritnath v. Dhunpat 
Singh (3). But it applies with special force 
to cases of the description now before 
us, where unliquidated damages are claimed 
on the allegation that there has been a 
breach of contract. I entirely agree with 
the Chief Justice in the weighty observations 
he has made as to the exaggerated claims 
usually put forward in cases of this character, 
and the necessity for careful serutiny into 
all such claims, before a decree is made in 
favour of the plaintiffs. 

On these grounds I coneur in the view that 
this appeal must be allowed with costs, the 
decree made by Mr. Justice Fletcher re- 
versed and the case remanded for trial, 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 

_Civin Miscentangous Rererence No. 86 

or 1915. 

h December 11, 1915. 
Present:—Mr. Justice Tudball and 
Mr. Jastice Piggott. 

JAI KISHEN JOSH1—Puarntirr 
versus 
BUDHANAND JOSHI— DEFENDANT. 

Mortgage—Redemption by one co-owner—Tvransfer of 
Property Act (IV of 1882), s. 95— Sale by owner 
who redeemed property—Adverse claim set up—Suit 
for redemption by another co-owner—Limitation Act 
(IX of 1908), Sch. T, Arts. 144, 124, 148. 

One A made a usufructuary mortgage to D on 
the 18th of August 1860. He left several sons, of 
whom J made a mortgage to Bs father and paid 
off D. Js mortgagee remained in possession till May 
1898, when J sold the property to Bwho remained 
in possession, till the present suit for redemption 
of the mortgage of 1860 was brought by K, son of Y, 
one of the sons of A. It boing assumed that J was 
separate though the family property had not been 
divided: h 

Held, that under the circumstances the suit was 
barred by Article 144 of Schedule I of the Limitation 
Act, inasmuch as when J redeemed Ds mortgage, 
J became only a charge-holder and nob a mort- 
gageo, and asserted a title in, himself adversely to 
the true owners and sold tho property to B, and that 
Article 188 or 148 of the Limitation Act did not 
apply. [p. 246, col. 1; p. 247, col. 1.] 

Reference by the Local Government un- 
der rule 17 of the Kumaon Rules, 1894. 


Pandit Baldev Ram Dav: (with-him Dr. 
Surendro: Nath Sen), for the Plaintiff. 

Mr, M. L. Agarwala, for the Defend- 
ant. 

JUDGMENT. 

oppatL, J.—This is a reference by the 
Local Government under rule 17 of the 
Rules and Orders relating to the Kumaon 
Division, 1894. 

One Debi Dat Joshi had four sons: (1) 
Krishna Nand, (2) Yangya Dat, (3) Naro- 
tam, (4) Jai Dat, defendant No. 2. The first 
is dead and his son Chandradmani has also 
died without issue. 

The plaintiff, Jai Krishna, is the son of the 
second son, ‘The third has died without issue, 
Jai Dat, defendant No. 2, is the fourth. 

The property now in suil is part of the 
family property. Ou 13th August 1860, Debi 
Dat Joshi gave a usufructuary mortgage of 
this and other property to one Debi Dat 
Panth for a sum of over Rs, 400. 
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After the former’s death, the defendant Jai 
Dat repaid Rs. 100 ont of the mortgage-debt 
to the mortgagee, who thereupon released to 
him the property now in suit. Jai Dat, to 
obtain this sum, made a similar mortgage of 
this same property for the sum of Rs. 100 in 
favour of Jai Krishna Joshi (deceased), 
father of defendant No. 1, Buddhi Ballabh 


‘Joshi. 


| This was on 18th December 1877, and for 
a period of ten years. - In the deed, Jai Dat 
clearly stated that the mortgaged property 
belonged to himself, that it was his maurust 
village and he owned this share; that it had 
been mortgaged by his father to Debi Dat 
Pañth and asthe latter was pressing for pay- 
ment he, therefore, mortgaged it, in order to 
he able to pay off Debi Dat Panth. He agreed 
that when he paid off the mortgage-money he 
would also repay to his mortgagee whatever 
sum the latter had paid to Government as re- 
venue during the running of the mortgage. 

For nearly twenty-one years his mortgagee 
remained in possession as such until the 26th 
May 1898. On this latter date Jai Dat Joshi 
being unable to pay ‘off the debt sold the 
property to the defendant No. 1, Buddhi Bal- 
labh Joshi, the son of the mortgagee, for the 


' sum of Rs. 300. Of this Rs. 236 paid off 


the debt and the vendor took the balance in 
cash. From that date the vendee has re- 


mained in possession until the present suit- 


was brought in the year 1912, i. e., some 
fourteen years afterwards. 


The guit is one to redeem the mort- 


gage of 1860 created by Debi Dat 
Joshi and the plaintiff claims possession 
of the whole of the property on pay- 


ment of Rs. 100. The Court of first instance 
decreed the claim on payment of Rs. 328-8-6, 
The Courts of first and second appeal dis- 
missed the suit. In the reference to this 
Court we are asked our -opinion as to (1) 
whether or not the case should be remanded 


` to the Court of first appeal for re-decision of 


the appeal as that Court has failed to decide 
the issue whether Jai Dat Joshi hada right 
to represent the joint family or not; (2) the 
correctness or otherwise of the decision of 
the Court of second appeal. There bas been 
great confusion in the pleadingsin the case. 
In the order of. reference it is assumed that 
the family was joint whereas in the argu- 
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ment before us that is a disputed fact. The 


defendant’s case is that the family was joint: 


and Jai Dat Joshi acted throughout as the 
managing member. The plaintiff's case is 
not clear from the pleadings in the various: 
plaints filed. In this Court on his behalf it 
is stated that the family had separated but 
the property had not been divided. 

No issue whatever was framed as to whe- 
ther the defendant Jai Dat was or was not 
the managing member of the joint family. 
The Court of first instance assumed that the 
family was joint and in its finding on the 
fourth issue — how do the mortgage of 1877 
and the sale of 1898 affect plaintiffs right 
of redemption”-——il remarked: “I am not 
satisfied that he was the manager of the 
joint family.” : 


Assuming for the moment that the family 
was joint and that Jai Dat was not the 
managing member, the facts are that -one 
member of a joint family mortgaged a part 
of the family property in 1877, paid off a 
prior mortgage-debt due thereon from the 
family and then in 1898 sold the property to 
the second mortgagee who has been in pos- 
session for over twelve years. 


Asa person interested in the mortgaged 
property he had power to redeem the mortgage 
of 1860 and that mortgage no longer exists 

“and cannot now be redeemed. There is no 
question of “subrogation” in the matter. The 
second mortgagee paid his money to Jai Dat 
as the deed shows, and the latter paid off the 
first mortgagee. If. the principle did at 
all operate it would do so for the benefit of 
the second mortgagee. The defendant No. 1 
does not seek to stand upon the first mort- 
gage. In the circumstances assumed it is 
clear that he, having purchased from a 
member of the family incompetent to sell, 
has held adversely to the joint family for 
over twelve years and the suit against 
“him must fail. 


Next, if. we assume that the family was 
joint and that Jai Dat was its managing 
member, no suit for redemption of the 


mortgage of 1860 can he and the defendant. 


has clearly held adversely against the joint 
family since the date of his purchase. In 
this aspect the suit must equally fail. 
Assuming, however, that the family was 
separate (though the properties had not 
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been diviled among the co-owners) other 
considerations arise. 

When in 1877 Jai Dat redeemed the 
mortgage of 1860 he acquired a charge on 
the plaintiff's share for the latter's share of 
the debt paid (vide section 95 of the Transfer 
of Property Act). This Statute no doubt 
was not then in force, but it did rot on 
this point make any alteration in the law 
of mortgage as previously administered. 
Tf Jai Dat had not dealt further with 
the property but had merely taken possession 
and held it, the plaintiff would [under the 
ruling of this Court in Ashfaq Ahmad v. 
Wazir Ali (1)] have had a period of sixty 
years from the date of the mortgage of 
1860 within which to recover his share 
from Jai Dat on payment of his share of 
the debt. Article 148 of Schedule Il of 
the Limitation Act of 1877 was applied 
by the Tull Bench of this Court to a suit 
of such a nature, though that Article in 
terms applies only to a suit to redeem a 
mortgage; whereas section 95 of the Transfer 
of Property Act shows that the co-owner 
redeeming merely acquires a charge which 
is very different froma mortgage. In any 
case the co-owner thus suing cannot sue to 
redeem the original mortgage but only to 
recover his own share of the property redeem- 
ed by payment of his share of the expense. 
In the case before us, however, the matter is 
complicated by the transfer by Jai Dat, t.e., 
the mortgage of 1877 and the sale of 1898. 

In the case of each of these he purported 
to transfer property belonging to himself 
and his transferee has held for thirty-one 
years as mortgagee and fourteen years as 
vendee. 

Either Article 144 or Article 134 of the 
Second Schedule of the Limitation Act will 
apply to a suit for possession of the plaintiff’s 
share. On behalf of the plaintiff, it is 
urged that he is in the position of a 
mortgagor suing to recover possession of 
property from a transferee from his 
mortgagee and that Article 134 would 
apply and, therefore, under the rulings of 
this Uourt, there must be a finding as to 
whether the transferree took in good faith 
and in ignorance of the plaintiff’s rights 
cr with a full knowledge of those rights, 


(1) 14.4, l; 11 A. 428; A. W. N. (1891) 211 (F, B), 
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and, therefore, the suit should be remanded 
to the Court of first appeal for a finding 
on that question of fact. On behalf of the 
defendant, however, it is urged that Article 
134 does not apply, as this is no case of 
a transfer by a mortgagee; that the decision 
in Ashfaq Ahmad v. Wazir Ali (1) can only 
be applied to a suit by one co-owner to 
redeem his share from the co-owner who 
has paid off the mortgagee and its principle 
shonld not be extended to Article 1 4, 
where the sait is one between the co-owner 
and a third person, a transferee, and that 
section 95 of the Transfer of Property Act 
clearly shows that Jai Dat was merely a 
charge-holder and not « mortgagee and 
that Article 144 is the only Article which 
can and ought to apply. In my opinion, 
section 95 of the Transfer of Property 
Act clearly shows that Jai Dat became 
merely a charge-holder when he paid off 
the mortgage of 1860. The fact that, as 
regards his co-owners, his position became 
analogous to that of a mortgagee, does not 
make him a mortgagee when the law 
clearly states that he is only a charge- 
holder. @& 

In my opinion, Article 144applies. The 
defendant-appellant has beld adversely 
clearly from the year 18 8. There is no 
question of fraud or collusion. The contend- 
ing defendant has held the pr perty some 
thirty-five years prior to suit as usufructuary 
mortgagee aud vendee from Jai Dat and 
the plaintiff has remained -silent and 
unquestioning. Both mortgage and sale-deed 
were registered. It, therefore, is clear to 
my mind that whether the family was 
joint or separate the suit was bound to 
fail. I would, therefore, answer the two 
questions as follows: 1) [t is unnecessary, 
in the circumstances of this case, to have 
any finding on the question as to whether 
Jai Dat Joshi represented the family or 
not; though it is obvious that the suit 
could not be decreed against the defendant 


until a decision thereon had been reached. 
(2) The decree of the Commissioner 
is correct though perhaps not for the 


reasons stated by him. 

I would order the plaintiff to pay all costs 
in all Courts. 8 

Piagotr, J.—I concur generally. It is 
obviously useless to remand the suit if it 
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is barred by limitation on the facts stated 
by the plaintiff himself. The case for the 
latter is only arguable onthe assumption 
that Jai Dat and his brothers had separated 


“but had left the property in suit undivided. 


Assuming these facts, the question is 
whether the plaintiff an invoke the prin- 
ciples laid down by this Court in Ash ag 
Ahmad v. Wazir Al (1) so as to save 
limitation. The point may be stated 
thus — If the holder of a charge under 
section 95 of the Transfer of Property Act 
(No. 1V of 1882) is in possession of the 
property which is the subject of that 
charge, what is the limitation applicable to 
asuit by the owners of the said property 
for recovery of possession on payment of 
the charge?” The question is not free from 
difficulty and the view taken by this Court 
has not been universally accepted. The 
operation of article 144 of the Schedule to 
the Indian Limitation Act can only be 
avoided by bringing the case under the 
operati n of some other Article of the 
Schedule. lf Article 44 be applied, then 
the further qnestion would arise as to the 
circumstances under which the possession 
of the charge holder becomes adverse to 
that ot the owners, This Court saw a way 
out of the diffculty by laying down the 
principle that tbe possession of the charge-- 
holder should be regarded as that of the 
original mortgagee, the provisions of Article 
148 of the Schedule to the Limitation Act 
being applied so as to permit the 
owners to sue for possession hy redemption 
of the charge within sixty years of the 
date of the original mortgage. The ques- 
tion then before the Court was one of 
limitation only; it was not laid down that 
the possession of the charge-holder should 
be regarded as in all respects equivalent 
to the possession of a mortgagee That 
point was not considered at all. In the 
present case the echarge-holder has been 
claiming title in h'mself adversely to the 
persons whom we must, for the sake 
of argument, regard as the true owners, 
ever since he redeemed the original 
mortgage. He has himself transferred the 
property in suit, first by way of mortgage 
and then by way of sale. The present 
suit is not against the alleged charge- 
holder only, but principally against hig 
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transferee. It seems: to me obviously im- 
possible to apply the provisions of Article 
148 to the present suit; nor is such applica- 
tion necessitated by any principle laid 
down in the case of Ashfaq Ahmad v. 
Wazir Ali.(1). It follows that the present 
suit can only be. saved from the operation 
of Article 144 by bringing it under Article 
134. On this point I have felt some 
-doubts. Itis very difficult to apply Article 
134 on its strict wording; the only doubt 
in my mind is whether the learned Judges 
who decided the case of Ashfaq Ahmad v. 
Wazir Ali (1), would not have regarded 
its application as a legitimate extension of 
. the principle which they laid down as to 
the charge-holder’s stepping into the shoes 
of the original mortgagee. On the whole, 
I think it sufficient to say that I am not 
prepared to dissent fromthe view taken 
by my learned colleague. For one thing I 
do not think it worth while to do so on 
the facts of the present case; the applica- 
tion of Article 134 might necessitate a 
remand for a further finding as to the 
bona fides of the transferee-defendant and 
the payment of consideration, but I do 
not feel any serious doubt that it would 
result in the dismissal of the suit. Accept- 
ing Article 144 of the Schedule as 
the proper Article to be applied, I 
cah feel no doubt whatever that the 
possession of the principal defendant 
has been adverse to the plaintiff for mere 
than the statutory period of ‘twelve 
years.. I concur, therefore, in answering 
the reference as proposed by my learned 
colleague. 
Reference answered accordingly, 


UPPER BURMA JUDICIAL COMMIS- 
| SIONER'S COURT. | 
Crvin Revision Petition No. 8 or 1915. 
-anuary 10, 1916. 
Present:—Mr, Saunders, A: J. C. 
NGA KYE— APPLICANT 
ž "versus 
NGA KYU AND ANOTHER — 


` RESPONDENȚTS. 
Civil Procedure Code (Act V of 1908), ss. 55 (8), (4), 
47, 115, 145—Surety for judgment-debtor’s filing 
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insolvency application and his production—~Party to 
suit —Failure of judgment-debtor to apply and appear — 
Forfeiture of security bond, application for—Rejec'ion of 
application—Revision 

An order made undor section 55 (4), Civil Pro- 
cedure Code, rejecting an application for forfeiture of 
a security bond owing to the judgment-debtor’s failure 
to file an application in insolvency and appear in 
Court, is appealable and no petition lies against it to 
the High Court under section 115, Civil brocedure 
Code [p. 248, col. 2] 

Banna Maly Jamna Das, 15 A. 188; A. W.N. 
- 1893) 68, distinguished 

Section 45, Civil Procedure Code, 998, amplifies 
very considerably the provisions of section 25% of the 
old ode, so as to make a surety, who has exeented a 
bond under section “5 (4), a party to the suit within 
the meaning of section 47. [p. 248, cols 1 & 2.] 


Mr. A. C. Mukerjee, for the Applicant. 

Mr. J. C. Chatterjee, for the Respondents. 

JUDGMENT.--The applicant, having 
obtained a decree against one Maung Kyu, 
proceeded to execute it by arresting the 
judgment-debtor. The judgment-debtor then 
signified his desire to apply for the pro- 
tection of the Insolvency Court. He was 
released on security, Maung Lon Tu being 
the surety and undertaking to produce 
him on the 5th of September, that is to 
say, one month after the date of the bond, 
He did not apply to be declared insolvent, 
and the decree-holder then applied to the 
Court to proceed against the surety. Notice 
was given to the surety, who showed cause 
by stating that the judgment-debtor was 
too ill to appear in Court, and after re- 
cording evidence the Judge recorded an 
order that the surety’s explanation was 
reasonable and the bond would not be for- 
feited. Against this order the decree-holder 
comes to this Court in revision. 

The first question which was raised was 
whether the decree-bolder should not have 
appealed against the order of the Township 
Court. The order of the Township Court 
directing the judgment-debtor to furnish 
security was issued under section 55 (3) 
and (4) of the Code of Civil Procedure. 
It is contended for the respondent that 
section 55 isto be read with section 145 
of the Code of Civil Procedure, that the 
bond was for the fulfilment of the vondi- 
tion imposed on the judgment-debtor, that 
the decree or order might, therefore, be 
executed against the surety to the extent 


.to which he had rendered -himself personally 


liable in the manner provided for the exe- 


248 
WASAWA SINGH V., 8, MAHANA SINGH. 


cution of decrees, and the surety should, 
therefore, for the purpose of appeal,’ be 
deemed to be a party within the meaning 
of section 47. 


The applicant relies upon the case of 
Banna Mal v. Jamna Das (1), in which it was 
held that a surety for a judgment-debtor, 
who had been released in order to enable 
him to apply to be adjudged insolvent, was 
entitled to be discharged from his bond 
upon the judgment-debtor making such appli- 
cation, and the Court which executed the 
decree having refused to release the surety, 
the High Court interfered in revision 
holding that no appeal lay, from the order 
of the Township Court. Butthis judgment 
was delivered in -18-3 when the Code of 
. Civil Procedure of 1882 was in force, and 
the High Court held that the only sureties 
who would be considered parties to the 
suit with reference to clause (c) of section 
244, correspcnding with section 47 of the 
present Code, were sureties who had ren- 
dered themselves liable for the amount 
of the decree. Section 336 of the Code 
‘of 1882, which corresponds with seztion 
55 of the present Code, provided in the case 
of a surety for a. judgment-debtor who 
failed to apply to be declared insolvent that 
his security might be realized in the manner 
provided by section 253, and section 253, 
corresponding with section 145 of the present 
Code, provided that whenever `a person 
had, before the passing of a decree in =the 
original suit, become liable as surety for 
the performance of the same or of any part 
thereof, the decree might be executed against 


him to the extent to which he had render-. 


ed, himself personally liable, in the same 
manner as against the defendant. It is 
-eléar that section 145 of the present Code 
amplifies very considerably the provisions 
which were contained in section 253 of the 
old Code, and in providing that a surety 
‘far the fulfilment of any condition imposed 
on any person renders himself liable to 
have the decree. executed against him to 
_the extent to which he has rendered him- 
- self personally liable and shall be deemed 
a party within the meaning of section 47, 
I think, there can be no doubt that it was 


interded to extend the provisions of section , 


(1) 15 A. 182; A. W. < (1883) 68. 
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47 toa case like the present. Itis notice- 
able that the Jast sentence of, section 
336 of the Code of 1882, which provided 
the manner in which the security was to 
be realized, has been omitted in section 55 
of the present Code, the reason apparently 
being that this provision’ comes within 
section 145. This being so, I think it is 
clear that the applicant’s remedy: lay in 
an appeal and that no application to revise 
the order of the Township Conrt under 
section 115 ofthe Code of Civil Procedure 
is maintainable. - 

The. applicant asks that his application 
may be returned to bim for presentation 
to the Appellate Court. But no grounds 
for doing so have’ been shown, and there 
appears to be no reason why this should be 
done. ; 

The application is dismissed with costs. 


Application dismissed. 





COURT OF THE FINANCIAL COMMIS. 
SIONER, PUNJAB. : 
Revenus Revision Peririon No. 192 
or 1914-1915. 

; ‘December 16, 1915, 
Present:—Sir M. W. Fenton, Kr., F. ©. 
WASAWA SINGH—Dsrenpart— 
PETITIONER 
VETSUS 
S. MAHANA SINGH -—PLAINTIPp— 


Ns RESPONDENT, 

Funjab Tenancy Act (XVI of 1887), ss. 58, 74, 77 
(3) (b), 60—Landlord and tenant—Sub-lease created 
by occupancy tenant—Ejectment of sub-tenamé, suit by 
landlord for—-Improrements, tenant’s claim for— 
Award of compensation in decree or by executing 
Court—Planting trees, whether ‘improrement’. 

Asub-letting by an occupancy tenant operates to 
create a relationship of landlord and tenant between 


.the landlord and the sub-tenant under the terms of 


section 58 (2) of the Punjab Tenancy Act. 
col. 2.) 

Such a sub-tenant is liable to be ejected by the 
landlord on the death without heirs of the occupancy 
tenant who created the snub-leaso as a tenant 
holding under a time-expired contract. The snit ig 
one in ejectment, however the plaint may be worded, 
and is not a suit under section 77 (3) (b) of tho 
Act. [p. 249.001. 2.] 

The Ccurt ordering the sub-tenant’s ejectment is 
bound to award him compensation for improvements 
effected by him The award can also be made by 
the executing Court where it is omitted in the 
decree. [p. 249, col. 2.] : 

The planting of trees by a tenant constitutes an 
‘improvement’ within the definition of that term 
in the Punjab Tenancy Act. [p. 249, col, 1.] 


[p. 249, 
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Petition against the order of the Commis- 
sioner, Lahore, dated 12th March 1915, re- 
versing that of the Collector, Amritsar, dated 
17th August 1914, allowing the tenant one 
month to remove the trees by reversing the 
order of the Assistant Collector, Ist grade, 


dated the 12th June 1914, rejecting application ~- 


of the tenant fer permission to remove the 


“fruit-bearing trees. 


Lala Bhagwan Das, for the Petitioner. 
debtor. : 

Hon’ble Rai Bahadar Bakhsht Sohan Lal, 
for the Respondent, 


JUDGMENT,—The applicant Wasawa 
Singh was sub-tenant of an occupancy 
tenant holding under alease. The occn- 
pancy tenant died and there being no 
heir entitled, to succeed the occupancy rights 
were extinguished, and as a consequence the 
period of Wasawa Singh’s sub-lease determin- 
ed. The landlord sued and obtained a 
decree for Wasawa Singh’s ejectment. In 
execution proceedings Wasawa Singh claimed 
to cut down and remove the fruit trees 
which he had planted. This claim was allow- 
ed by the Collector, whose order has been 
set aside by the Commissioner. Wasawa 
Singh applies for revision. The case having 
thus come before:me I must hold that the 
original Court was guilty of an irregularity 
justifying revision in not awarding compen- 


“sation for improvements to Wasawa Singh 


when ordering his ejectment. The planting 
of trees constitutes an “improvement” within 
the Tenancy Act definition of the term, and 
wher the trees are fruits trees the claim to 
compensation is strengthened. 


The obligation of a Court to award compen- . 


sation extends only to ejectment cases. There 
is no such obligation to grant compensation 
to a person against whom a decree for 
possession is given in a suit under section 77 
(3) (b) of the Tenancy Act. The important 
question in this case, therefore, is whether 
Wasawa Singh was a tenant or a person who 
could ‘be’ dispossessed- under clause (b) of 
section 77 (3), This clause relates to suits 
“bya landlord to set aside a transfer made 
of a right of occupancy or to dispossess a 
person to whom such a transfer has been 
made.” - 

Now itis obvious that this clause must 
be read in conjunction with section 60 of the 
Act, and ‘that it relates only to cases in 
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which transfers have been. made in contra- 
vention of the provisions of Chapter V of the 
Tenancy Act. A sub-letting by an occupancy 
tenant may under section 58 be lawfully and 
legitimately made and the sub-lease to 
Wasawa Singh was, at any rate for the first 
seven years of its occupancy, a transfer 
made not in contravention of, but in confor- 
mity with, the provisions of Chapter V of 
the Tenancy Act. Not only so but, as will 
be gathered from clause (2) of section 58, 
such a sub-letting by an occupancy tenant 
operates to create a relationship of landlord 
and tenant between the landlord and the 
sub-tenant. This relationship accordingly 
subsisted between plaintiff and Wasawa 
Singh on the death of the occupancy tenant, 
Wasawa Singh thereby falling into the. posi- 
tion of a tenant holding under a contract the 
term of which had expired. He was not a 
trespasser, but a tenant liable to be ejected 
by notice or by suit andthe suit in which 
the landlord did eject him must be regarded, 
notwithstanding any averment in the plaint 
to the contrary, as an ejectment suit, in 
which the defendant’s claim to compensation 
for improvement should have been dealt 
with. Iam informed that ejectment has 
actually been carried out. In these circum- 
stances the proper course is for the Court 
which is executing or has executed the decree, 
to determine the question of the compensa- 
tion due to Wasawa Singh for the trees 
which he planted, and to make an award 
accordingly under section 74 of the Tenancy 
Act. Idirect now that this be done. 


Revision allowed, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvic Appeat No. 199 or 1915. 
February 1, 1916. 
. Present:—Mr. McColl, A. J. ©. 
NGA KYET SEIN—Ptatntirr— 
APPELLANT 
< versus 
MI KYIN MYA AND ANOTRER— DEFENDANTS 
“— RESPONDENTS, 
Civil Procedure Code (Act F of 1908), O. XXII, rr. 
14, l- Action for slander— Appeal, second~ Death 
of party—Second. appeal, whether abates, 
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The expression ‘right to sne’ in Order XXII, rule 1, 
Civil Procedure Code, means the.right to seek relief. 
: The plaintiff in an action for slander was awarded 
damages in a certain amount The decree was, 
however, set aside on appeal. The plaintiff then 
filed a second appeal, and, while it was pending, the 


< defendant died: 


Held, that as the plaintiff was trying to recover 
the benefit which accrued to his estate in con- 
sequence of the decree of tho first Court and of 
whic- he was deprived by the decree of the lower 
Appellate Court, the second appeal did not abate. 


Gopal Ganesh Abhyankar v. Ramchandra Sadashiv 
‘Schasrabudhe, 26 B.597; 4 Bom, L. R. 325 and Para- 
men Chetty v. Sundararaja Naick, 26 M. 499, referred 
to. 


Mr. 0. G. S. Pilay, for the Appellant. 

Mr. S. Vasudevan, for the Respondents, 

JUDGMENT. - The plaintiff-appellant 
sued Maung Chu Ni for damages for slander 


and obtained a decree for Rs. 100 and 
costs. On appeal this decree was set aside 


`. and the suit was dismissed. The plaintiff- 


appellant then appealed to this Court and 
after the appeal was filed, Maung Chu Ni 
died and his legal representatives were 
bronght on to the record. 
now takes a.preliminary objection that as 
the right to sue does not survive, the appeal 
must abate. f 5 

16 is contended on the other hand that 
as the plaintiff-appellant obtained a decree 
in, the Court of first instance thereby 
potentially increasing his wealth, he must 
have the right to get rid of the decree of 
the lower Appellate Court’ which bas de- 
prived him of that benefit. Reliance is 
placed on Gopal Ganesh Abhyankar v. Ram- 
chandra Sadashiv Sahasrabudhe (1). 

In that case the position was reversed; 
the plaintiff having lost in the first Court 
obtained a decree for damages in the lower 
Appellate Court. One of the Judges before 
whom the second appeal came was of the 
opinion that no distinctionshould be drawn 
between an appeal by a plaintiff and an 
appeal by a defendant and thatin the case 
of anaction for slander an appeal must 
abate on the death of one of the parties 
whichever side appealed, but the majority 
of the Judges held that though in such a 
case an appeal by a plaintiff must abate, 
an appeal by a defendant did not because 
his estate was affected by the decree. 


(1) 26 B. 597; 4 Bom. L. R, 325, 
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It seems to me that though the position 
is reversed the same principle applies in 
the present case. if the -defandant had 
died during the pendency of the first appeal, 
his legal representatives would ‚have been 
entitled to prosecate that appeal on the 
authority of the rnling above cited, which 
was followed in Paramen Chetty v. Sunduraraja 
their succeeding 
the plaintiff-appellant would undoubtedly 
have had a right to contest the correctness” 
of the decision in this Court, because if 
the right to continue the appeal in the 
lower Court survived it could not be ex- 
tinguished by the judgment. Iam unable 
to see on what principle the fact that the 
defendant died after the second appeal was 
filed and. not during the pendency of the 
first appeal, can make a difference. In the 
Bombay case Fulton, ‘J., interpreted “the 
right to sue” as the “right to seek relief,” 
If, therefore, the “right to sue” in the case 
of the first appeal meant the defendant's 
right to appeal against a decree which 
affected his estate, I do not see why in ` 
the present appeal the words should refer 
back to the original cause of action. The 
plaintitf-appellant is not now endeavour- 
ing to enforce his personal right -of im- 
munity from slander, but to recover the bene- 
fit which aecrued to his estate in con- 
sequence of the judgment of the Township 
Court and of which he has been deprived 
by the judgment of the lower Appellate 
Court. i 
_I am of opinion, therefore, that the appeal 
does not abate and it will now be heard 


on the merits. - 
(2) 26 M. 499. 


PUNJAB CHIEF COURT. 
Civiu Revision Petition No. 447 or 1915, ~ 
November 23, 1915. - 
~ Present: — Sir Donald Johnstone, Kr., 
i Chief Judge. 
JAWAHIR SINGH AND oraers—’ 
DEFENDANTS — PETITIONERS 
versus f 
MEHR SINGH PLAINTIFF — 


- _ RESPONDENT, 
Civil Procedure Code (Act V of 1908), Sch I[—- Award, 
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submission of, before due date—Limitation Act (IX of 
19 8), Sch. I, Art. 158 

The presenting of an award, withouv the know- 
ledge of the parties, before the date fixed by Conrt 
for its filing is not submission of the award to the 
Court within the meaning of Article 158, Schedule I, 
of tne | imitation Act. 

Sahib Rai v. Chait Ran, 28 lund. Cas. 427;30 P W. 
R. 19 4: 96 P. L. R. th, distinguished,  - 

The submission will be deemed to have been made 
only on the date fixed by Court for its filing, and the 
ten days’ time for filing objections should be counted 
from that dato. 


Petition, under section 44 of Act Ht of 1914, 
for revision of the order of the Senior Sub- 
ordinate Jadge, Rawalpindi, dated the 19th 
February 1915, affirming that of the Munsif, 
Ist class, Gujarkhan, dated the 19th January 
1915, overruling the objections to award. 


Lala Raghunath Sahai (for Mr. B. R. Puri), 
for the Petitioners. . 

Mr. Bodr-ud-Din Di for the Respond- 
ent. 


JODGMENT.—In this case the matter in 
dispute between the parties was referred to 
an arbitrator. Time for submission of the 
award was extended to l4th December 1914, 
that is to say, the arbitrator was directed to 
file his award on that day—l4th December 
1914. Asa matter of fact'he presented- his 
award on the 9th December, appar ntly 
without the knowledge of the parties. On 
14th December the Court allowed 10 days 
for filing of objections, and the present peti- 
tioner filed objections on the 2nd of January 
1915, 24th December being a holiday and 
Court re-opening for the first time on the 
2nd Jannary. The learned Munsif held that 
these objections were put in too late, counting 
10 days allowed by Article 153 of the Limita- 
tion Schedule from 9th December 1914. On 
appeal Lam referred to Sahib Rat v Chait 
kam (1), a decision by the Hon’ble Mr. 
Justice Shah Din. The facts there were not 
exactly in accordance with the present case. 
In the present case I would put the matter 
like this. [Inasmuch as the Court directed 
the arbitrator to file his award on the 14th 
December his presenting his award on the 
9th December to the Court, without the know- 
ledge of the parties, was not a submission of 
the award to the Court on the 9th December 
within the meaning of the Article 158 afore- 


(1) 28 Ind. Cas. 427; 80 P.“W. R. 1916; 96 P. L. 
R. 1915. 
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said. Reasonably interpreted, the submission 
to the Court took place on 14th December, 
the date on which the Court was ready to 
receive the award and on which date it had 
arranged for the parties to be present. The 
mere fact that a scrap of paper waa in the 
hands of the ahlmad on the 9th December is 
nothing. 

It follows that the objections were within 
time and | allow the revision and set aside 
the judgment and decree of buth the lower 
Courts and direct the Munsif to hear the 
petition of objections and to decide the case 
according to law. 

Revisicn allowed; Case remanded, - 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELDATE Decree No. 4176 
or 1913. 

February 11, 1915. 
Present:—Mr. Justice Richardson and 
Mr. Justice Mullick. 

ALI MAHAMU D—Derenpant No. 1— 
APPELLANT 
VETSUS 
AFTABUDDIN BHUYA AND asotarr— 
PLAINTIFFS RESPONDENTS. 

Bengal Tenancy Act (FIII of 1885), s. 12—Bengal 
Validating Act (B.C. Iof 1903), effect of—Permanent 
tenure, transfer of, whether affected by non-payment of 
landlord’s fee—Absence of notice to landlord—Rent- 
decree against transferor—Non-joinder of purchaser— 
Decree, whether binding on purchaser. 

Under the Validating Act (B. C.I of 1908) a 
transfer of the whole or a portion ofa permanent 
tenure may be complete upon registration, although 
the landlord’s fee is not paid and no notice of the 
transfer is given to him. ie 252, col. 2.] $ 

Kristo Bulluv Ghose v. Kristo Lal Singh, 16 C, 642, 
Chintamont Dutt v. Rash Behari Mondal, 19 C. 17, 
Hemendra Nath Mukerji v. Kumar Nath Roy, 12 0. 
W.N. 478 and Girish Chandra Guho v. Khagendra 
Nath, 9 Ind. Cas, 1001; 16 C. W. N. 64; 18 C. L. J. 613, 
referred to. 

But if such a transferee allows the transferor 
(the original tenure-holder) to represent him to the 
landiord, he cannot take exception to the sale of his 
interest in execution of a decree for arrears of rent 
in a suit brought by the landlord against the original 
tenure-holder “without making the transferee a party 
thereto. [p. 252, col. 2.) 


Appeal from a decision of the Subordinate 
Judge, Tipperah, dated the 1&th June 1913, 
modifying that of the Munsif, Comilla, 
dated the 3lst May 1912. 
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Babu V. K. Roy, for the Appellant, 
Moulvi Nuruddin Ahmed, for the Respond- 
ents. 


JUDGMENT.—This appeal arises out of 
a enit for arrears of rent brought by the 
plaintiffs as owners of a separate tlree-annas 
share in a certain dar putni tenure against the 
defendants as their tenants. The learn- 
ed Munsif dismissed the suit, on the ground 
that the plaintiffs had failed to establish their 
title to the share of the dar-putnd which they 
claimed. In the lower Appellate Court the 
Jearned Subordinate Judge has found on the 
facts that the plaintiffs have made out their 
title and has given the plaintiffs a decree for 
arrears of rent at the rate admitted by the 
defendants. 


Before us there is no dispute, and under the 
circumstances there could be no dispute, that 
plaintiff No. lat any rate is entitled to rent 
in respect of a two-annas share of the dar- 
putni. The argument which has been address- 
ed to us by the learned Vakil for the defend- 
ant No. 1, the appellant before us, has 
been confined tothe defence raised below that 
Charu, the predecessor of the defendants, 
purchased one anna ont of the three annas in 
respect of which the plaintiffs claim rent and 
that in respect of that one-anna share no rent 
is due from the defendants. It appears that 
the three-annas share of the dar-putnd was 
sold in execution of a decree for arrears of 
rent and was purchased by the plaintiffs’ 
vendor. The latter sold two annas to plaint- 
iff No. 1 and one anna to plaintiff No. 2. 
Prima facie, therefore, on the facts found by the 
learned Subordinate Judge there appears to 
be no answer to the suit. The defendants, 
however, alleged that the one-anna share was 
sold to their predecessor before the institution 
of the rent-suit. The question, therefore, 
arises whether the sale in execution passed 
that one-anna share to the plaintiffs’ vendor. 
It is common ground that Charu was not a 
party to the decree in execution of which the 
rent-sale was held. It has been further found 
that Charu, though he purchased by a regis- 
tered instrument, did not pay the landlord’s 
fee prescribed by section 12 of the Bengal 
Tenancy Act. In the view taken by the learn- 
ed Subordinate Judge the fee not having been 
paid and no notice of the transfer having heen 
given to the superior landlord, the pufnidar, 
the latter was competent to bring a suit 
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against the original tenants without joining 
Charu. 

In this appeal it has been contended that 
regard being bad to the Validating Act (Act 
I-B.C. of 1903), the landlord was bound by 
the transfer although his fee was not paid and 
although no notice of the transfer was given 
to him, This contention is founded on the 
cases of Kristo Bulluv Ghose v. Kristo Lal 
Singh (1), Chintamom Dutt v. Rash Behari 
Mondal (2), Hemendra Nath Mukerji v. Kumar 
Nath Roy (3) and Girish Chandra Guho 
v. Khagendra Nath (4). The authority 
of this series of cases is undeniable and the 
result seems to be that a transfer may be 
complete upon registration although the land- 
lord’s fee is not paid and no notice of the 
transfer is given to him. Upon this part of 
the case the judgment of the learned Sub- 
ordinate Judge may be open tc just criticism. 
But the argument addressed to us overlooks 
a further finding of the Subordinate Judge 
upon a question of fact. 

By his purchase Charu became one of a 
number of co-sharers in the dar-putni and the 
Subordinate Judge finds that Charu and his 
heirs “allowed Asok to represent them to the 
landlords.” Asok was Charn’s vendor and 
the finding is based partly on the fact that 
subsequent to Charu’s purchase he and his 
heirs paid rent in Asok’s name. All that the 
Validating Act says is that a transfer is not 
to be deemed invalid “merely on the ground 
that the landlord’s fee prescribed by the said 
section 12 or 13 has not been paid.” Here 
the subsequent conduct of Charu and his 
heirs introduces a new element into the case. 
We are concluded by ihe Subordinate Judge’s 
findingson questions of fact, and on the 
facts as found, the superior landlords were at 
liberty to frame their suit for arrears of rent 
in the manner in which they did frame it 
and the appellant-defendant cannot now take 
advantage of the fact that Charu was not 
impleaded. 


The result is that the conclusion at which 
the Subordinate Judge arrived cannot be 
successfully assailed in second appeal and 
theappeal must be dismissed with costs. 


Appeal dismissed. 
(1) 16 C. 642, 
(2) 19 C. 17. 
(3) 12 C. WL N. 478. * 
(4) 9 Ind. Cas. 1001; 16 C. W, N. 64; 18 CG. L, J. 
613. 


Vol. XXX1V] 
MANGAL SINGH Y, MANGAL SINGH, 


PUNJAB CHIEF COURT. . 
Secoxp Civiu Appear No. 1926 or 1912, 
November 25, 1915. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 


MANGAL SINGH AND anoraux—Puaintiers ` 


~ — APPELLANTS 
YESUS 
MANGAL SINGH AND OTHERS— DEFENDÁNTS 


— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. M, Art. 120— 
Punjab Limitation (Ancestral Land Alienation) Act 
(I of 1900)—Joint Hindu family—Alienation by futher 
—Suit by son contesting it—Alienation and alienor’s 
death prior to 1900— Limitation. 

A suit by a Hindu to declare that a sale of ancestral 
Jand by ‘his father does not bind him, is. governed by 
Article 120 of the Limitation Act, 1877, where both 
the alienation and the alienor’s death occurred before 
the passing of the Punjab Limitation (Ancestral Land 
Alienation) Act, I of 1900. 


Second appeal from the decree of the Divi- 
sional Judge, Hoshiarpur, dated the 15th 
August 1912, affirming that of the Subordi- 
nate Judge, 2nd class, Hoshiarpur, dated 
the llth May 1912, dismissing the suit.- 

Mr, Nanak Chand, for the Appellants. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—Plaiutiffs, alleging tbem- 
selves ‘to have been throughout in possession, 
sue for 
of. certain shamilat land effected by their 
father .on the 18th of March 1893 shall 
not affect their rights or be held valid against 
them. Both the Courts have held that the 
suit is barred by limitation, and after hear- 
ing Mr. Nanak Chand we are of opinion 
that this decision is correct. 
place and the alienor died some years prior 
to Punjab Act I of 1900 coming into force 
and consequently the cause of action had 
accrued and time had begun to run 
under the Limitation Act XV of 1877, It 
has been found that the plaintiffs were 
aware of the sale at the time of the 
mutation proceedings in March 1900, and 
consequently the present suit, which was not 
institated till October 1911, is barred under 
Article 120 of the last mentioned Act. Mr. 
Nanak Chand urged before us that the plaint- 
iffs were miucrs in 1900, but this plea was 
not put forward in either of the Coprts below, 
nor is it referred to in the grounds of appeal. 
We cannot, therefore, allow it to be raised at 
this late stage. The appeal is consequently 
dismissed with costs. 

Appeal dismissed. 


INDIAN OASES. 


< insolvent’s estate 


a decree declaring that a sale’ 


The sale took 
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CALCUTTA HIGH COURT. 
OIwIL RuLE No. 694 or 1915. 
August 30, 1915. 

Present:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Holmwood, 
AMRITA LAL KUNDU—JUDGNENT- 
DEBTOR— PETITIONER 
versus 
ANUKUL CHANDRA DAS—Decree- 
HOLDER—Opposite Party. 

Company—Voluntary liquidation—Attachment prior 
to tiquidation— Property, whether vests in liguidalor— 
Sale—Distribution of proceeds—Civil Procedure Code 
(Act F of 1908), e. 73 

The property of a limited liability company 
attached before its liquidation does not vest in the 
liquidator. ‘The powers of the liquidator differ in 
this respect from those of the Receiver of an 
in whom the property vests 
under the Provincial Insolvency Act. [p. 254, col. 2.] 

The proceeds of a sale held in pursuance of the 
attachment must, therefore, be distributed in the 
manner provided for by the Civil Procedure Code. 
[p. 254, col. 2.} 


Civil Rule against the order of the Small 
Cause Court Judge, Howrah, dated the 19th 
June 1915. 

FACTS will appear from the following 
petition of the liquidator: — 

“I. That the Howrah Engineering Co., 
Limited, is a company with limited liabilities 
registered under the Indian Companies Act, 
having its registered office at No. 26, Benares 
Road, Salkea, Howrah. 

2. That the said company had been doing 
its business tolerably well, when on account 
of the war it began to suffer losses and to 
keep up the work going it borrowed 
Rs. 6,000 from Babu Birbhadra Chandra Roy 
Choudhury after executing a mortgage-bond 
in hisfavour with possession. 

3. Thatthe work of the company went 
on as before and a clerk looked after the 
business of the company on behalf of the 
said mortgagee Birbhadra Babu. 

4, Thatone Anukul Chandra Das got a 
decree against the company for asum of 
Rs. 300 in the Court of the Small Causes at 
Howrah and in execution of the said decree 
attached and removed some of the working 
machineries of the said company to Court, 
thus stopping the work of the eompany. 

5. That thereupon the said company at 
an extraordinary meeting of the share-holders 
of the company passed a resolution for 
voluntary winding up of the said company, 
and the said resolution was confirmed on the 
15th of May 1915 and your petitioner wag 
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appointed liquidator therefor under the 


Indian Companies Act, VII of 1913. 
6. Thatin the meantime the mortgagee 


_ who had filed a claim in the above execution 


case withdrew ib on the appointment of the 
liquidator in respect of the assets of the said 
company. 

7. That thereafter on the 29th May 1915, 
your petitioner as liquidator with respe2t 
to the assets of the said company filed an 
application before the learned Small Cause 
Court Judge, Howrah, in the above execution 
case, to the effect that the Howrah Engineer- 
ing Company having gone into liquidation 
your petitioner was appointed liquidator and 
as such under the Indian Companies Act, 
VIE of 1913, he was entitled to have posses- 
sion ofall the properties belonging to the 
company, including those brought in Court in 
execution of decree against the company, and 
prayed for release of the machineries that 
were then in the Howrah Court. 

S. That thereupon the learned Judge 
fixed the hearing of the above application on 
the 19th June next, and your petitioner made 
on 3lst May a further application praying 
for the postponement of sale till the hearing 
of the application. 

9. That on the-19th of June, the date fixed- 
for hearing the application, your petitioner 
tiled an application for time accompanied 
by the receipt granted by the Registrar of 
the Joint. Stock Companies to file Registrar’s 
certificate of liquidation of the aforesaid 
company; but the learned Judge dismissed 
the application for time, remarking that he 
would hear the arguments of your petitioner’s 
Vakil on theassumption that such a certificate 
was filed but ultimately rejected the other 
petitions also dated the 29th and 31st of 
May last, by his order dated the 19th of 
June 1915. — : 


That your petitioner being aggrieved by the 
aforesaid order of the learned Small Cause 
Court Judge, dated the 19th June 1915, begs 
to move this Hon’ble Court on the following 
amongst other 


GROUNDS. 


`- 1. For that the Court below acted without 


jurisdiction in dismissing the application 
for time under the ‘circumstances set forth 
above. ar 

2.” Wor that the Court below acted without 
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jurisdiction in dismissing your petitioner’s 
applications, dated the 29th and 83lst May, 
praying for release cf the goods contrary to 
the provisions of the Indian Companies Act, 
VII of 1913. 

3. For that the Court below failed to . 
exercise the jurisdiction vested in it by 
the Companies Act. A 

4, For thatin view of the sections 171 
and 215 of the Indian Companies Act, VII of 
1913, the Court below had no jurisdiction 
to proceed with the execution case, and to 
held sale thereunder, 

5. For that the Court below ought to 
have directed the decree-bolder to appear 
before the liquidator for the settlement of 
his decree.” 

Babu Jnanendra Nath Sarkar (with him 


Babu ` Bhupendra Nath Basu), for the 
Appellant. 

Babu Ramani Mohan Chatterjee, for the 
Respondent. 


JUDGMENT.—-We must discharge the 
Rule. Though the matter isby no means 
clear, we feel that apart from any defect of 
jurisdiction the distribution of the proceeds 
in Court must be governed by the provisions 
of the Code of Civil Procedure. The proceeds 
came into Court before the application was 
made to us to pass an order in favour of 
the liquidator. The liquidators argument 
before us has been to a certain degreé 
based upon the idea that the property of 
the company vested in the liquidator. It 
is better that that idea should be at once 
removed. The liquidator of a company 
differs in this respect from the Official 
Assignee in that the property of the com- 
pany does not vest in him. I am of course 
leaving out ‘of consideration the possible 
vesting of the property of an unregistered ' 
company under ‘a vesting order, 

The opposite party will get his costs of 
this Rule. We assess the hearing fee at one 
gold mohur. 

Rule discharged, 
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PUNJAB CHIEF COURT. 
Seconp Civin Arrear No. 457 or 1914. 
November 28, 1915. 
Present:—Mr. Justice Leslie Jones. 
MULK SHAH—PLAINTIFE— APPELLANT 

COTSUS 3 
TARA SINGH—Derenpant— 


RESPONDENT, 

Foreign judgment, suit on—~Scope of enquiry— 
Foreign judgment being contrary to natural justise— 
Civil Procedure Code (Act V of 1908), s. 3. 

Suits based on foreign judgments should not he 
dismissed on the ground that they are contrary 
to natural justice merely becausé such rules as 


obtain in British India are uot, in a more rough. 


and ready Court of a Foreign State, regarded as 
being of imperative force even if, in sucha State, 
they are of legal application. [p. 235, cols. 1 & 2.] 

Second appeal from the decree of the 
Divisional Judge, Jhelum, dated the 19th 
November 1913, affirming that of the Munsif, 
Ist class, Gujrat, dated the 7th December 
1910, dismissing the claim. 

Mr. Fa:al-7-Hussain and Mehta Bahadar 
Chand for Mr. Shah Nawaz, for the Appel- 
lant. 

Hon’ble Rai Bahadur Bakhshi Sohan Lal, 
for thé Respondent.. 


JUDGMENT .—Mian Gulab Singh was 
formerly Prime Minister of the State of 
Poonch, in which his son Tara Singh was 
employed as a Tahsildar. Mian Gulab 
Singh held a sub-jagiry in the Kangra 
District and not long before his death ‘he 
executed a deed registered in the District 
of Hoshiarpur by which he bequeathed his 
rights as Jagirdar to kis sons Tara Singh 


and Hari Singh. At the end of this deed- 


it was farther recited that he bad orally 
gifted the whole of the rest of his property 
to the said sons. When Mian Gulab Singh 
died in 1896, the question of this sub-jagir 
was referred to the Punjab Government 
with the result that Raja Jai Singh was 
permitted to resume it on the ground that 
Tara Singh and Hari Singh were ‘not the 
legitimate sons of Mran Gulab Singh. 

In 1897 the legal widows of Mian Gulab 
Singh transferred all their property, consist- 
_ ing of houses, shops anda garden in the 
Poonch State, to the Raja -of Poonch in 
lieu of debts which had been incurred by 
Mian Gulab Singh witha firm in Amritsar 
of which the Raja was the real owner. 
Avcording to the said deed these debts had 
amounted toa sum of Rs.. 26,000 out of 


INDIAN OASES. 255 


which Rs. 5,000 had already been paid off, 
and as the property conveyed was only 
worth Rs. 10,000, the Raja remitted the 
balance. 

In 1898 Tara Singh 
sory note of Rs. 1,500 in favour of one 
Mulk Shah. In 1900 Mulk Shah instituted 
a suit in the Poonch State for the recovery 


executed a promis- 


_of the sum due on the basis of the promis- 


sory note in the Court of Lala Mokand Lal, 
Subordinate Judge, from whom he obtained 
a decree in 1902 after considerable delay 
and appeals on intermediate points to Lala 
Piare Lal, Chief Judge of the State. Tara 
Singh then filed an appeal in the Court 
of the Chief Judge. Thereupon Mulk Shah. 
petitioned the Raja, who is himself the High 
Court of Poonch, to transfer the case to his 
own Courton the ground that the Chief 
Judge had already shown by his orders 
and remarksin the intermediate appeals 
that he was prejudiced against the plaintiff. 
This petition was rejected by the Raja, who 
declined to transfer the appeal remarking 
that if the case was decided against the 
defendant-appellant by the Chief Judge he 
would still have a vight of appeal to the 
Raja’s Court. 

The Chief Judge himself, however, 
brought the matter before the Raja again. 
He reported that the plaintiff was evidently 
of the opinion that he would: not get a fair 
trial in his (the Chief Judge’s) Court and 
although he expressed himself as being 
entirely unbiassed against the plaintiff, he 
still thought that in the circumstances if 
would be better that the case should be 
trausferred. He pointed ont that if the 
case was to be transferred at all it must be 
transferred to the Raja’s own Court, because 


‘there was no Court of jurisdiction co-ordinate 


with that of the Chief Judge and that if the 
appeal was heard by any other Court, the case 
would eventually come back to the Chief 
Judge himself. 


Asa result of this recommendation by the 
Chief Judge the Raja decided to hear the 
appeal himself and dismissed it in August 
1904. The decree-holder then proceeded to 
take out execution in the Poonch State, where 
he recovered part of the decretal amount 
from Tara Singh who continued to occupy 
his positionas Tahsildar in the State until - 
1907. The decree, however, was not wholly 
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satisfied in Poonch and the plaintiff 
accordingly instituted a suit in the Court of 
the Munsif of Gujrat in 1909 for the 
recovery of the balance making the 
Poonch decree his cause of action the 
Munsif dismissed the plaintiff's suit on the 
grounds that the proceedings of the Raja of 
Poonch were contrary to natural justice 
and that Lala Mokand Lal, who presided 
over the Court of first instance in Poonch; 
ought not to have given the decree on the 
record before him which the Munsif 
examined on its merits. The plaintiff then 
appealed to the Divisional Judge of Jhelum 
who dismissed the appeal concurring with 
the finding of the Munsif that the judgment 
of the Raja was contrary to natural justice. 
The plaintiff has now preferred a second 
appeal to this Court. 

The decision of the Divisional Judge is 
founded on the view that the Raja of Poonch 
was strongly interested against Tara Singh 

owing to the fact that he (the Raja) was 
in possession of what remained of the pro- 
perty of Mian Gulab Singh, and that for 
that reason the Raja ought not to have 
entertained the appeal himself, He was, 
also, apparently of the opinion that the Raja 
had deliberately arranged that the appeal 
should be heard by himself in preference to 
the Chief Judge of his State. 

Tn the first.place stress is laid on the 
fact that with the object of obtaining funds 
for the prosecution of his suit in Poonch the 
plaintiff borrowed the sum of Rs. 200 from 
the State treasury, which under the orders of 
the Raja he was afterwards compelled 
to refund from the recoveries which he 
effected in execution. It does not, however, 
appear that this transaction was of any 
exceptional character and the orders regard- 
ing it were entirely open and above board. 
It is quite plain that if the Raja had been 
instigating Mulk Shah to bring his suit 
or had been giving him any special and 
exceptional assistance the transaction 
would have been conducted ina very differ- 
ent way. 


Nor am [able to see why it should be 
supposed that the Raja had quarrelled with 
Tara Singh regarding the conveyance of 
property by the widows of Mian Gulab 
Singh or entertained any inimical feeling 
towards him on that aecount. As already 
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stated Tara Singh was still in his employ- 
ment asa State Olfeial and continued as 
such until 1907, There is no’ evidence 
that Tara Singh intended to bring a suit 
against the Raja relying on the registered 
deed executed by Mian Gulab Singh and 
to this day no such suit has been brought; 
nor again is there any reason to suppose 
that if such a suit had been brought, the 
Raja had any reason to fear its conse- 
quences. Counsel for the defendant-respond- 
ent has not attempted to argue that such a 
suit would haye been likely to meet with 
any success, nor has the Divisional Judge 
given any opinion to that effect. Counsel 
for the appellant suggests that there is a 
tule in the Poonch State that immoveable 
property cannot be alienated without the 
permission of the Raja. There is nothing 
on the record to shew that this is the case, 
but ib would seem from the Gazetteer of 
Kashmir that that rule holds good in 
Kashmir and the two States are, I believe, 
run on similar lines. However that may be, it 
is admitted by Counsel forthe respondent 
that Mian Gulab Singh was governed by 
Customary Law and if so, he would not have 
been able to alienate his property to his 
illegitimate sons unless it was self-acquired 


and there were no collaterals. It has not 
been contended before me either that 
there were no collaterals or that the 
property was self acquired. Nor has 


it been alleged that the debt which the 
widows satisfied was not due. If it was 
due the Raja would, I imagine, have been 
able to claim the property equally from the 
illegitimate sons in . satisfaction of it. It 
has not been suggested that they could have 
saved the property by reason of the principle 
enunciated in Jagdip Singh v, Narain Singh 
(1), a ruling which is not likely to have 
been anticipated in the Poonch State. 


Again, as appears from the deed to which 
I have already referred, the gift therein 
alleged was oral,and there is no evidence 
that possession ever passed. Nor is there 
even an allegation that it passed sv, In 
the circumstances I find it most impossible 
to believe that the Raja was prejudiced 
against Tara Singh on account of the deed 


(1) 14 Ind. Cas. 866; 4 P.R. 1913; 160 P. W. R. 
1912 (F. B.); 173 P. D. R. 1912, |, 
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of 1897 or had anything 
him on account of it. 

The Divisional Judge supposes that the 
action of the Raja of Poonch-amounted to a 
denial of natural justice. 

It seems to me,on the other hand, that 
his action in his refusing to entertain the 
appeal of Tara Singh himself and 
in then hearing it on the recommendation 
of the’Chief Judge of the Stata was just 
what might have been expected in similar 
circumstances of any Court in British India. 
If he had taken the slightest interest in the 
case brought by Mulk Shah against Tara 
Singh or had instigated and aided Mulk 
Shah to bring the suit and had been 
determined that he should succeed, it is not 
in the least likely that he would have allowed 
itto drag out its long course in the lower 
Courts. If again he entertained enmity 
towards Tara Singh he would hardly, I 
imagine, haye retained him in his service 
until seven years after the suit, in which he 
is supposed to have been so interested, 
was instituted. I do not, of course, suggest 
that even if the Raja had entertained any 
such grudge against Tara Singh he would 
have acted in the perverted way in which 
it might have been possible for him to act. 
In my opinion, however, his action was quite 
straightforward and Ido not believe that 
he wasin any way biassed against Tara 
Singh or that there was any real reason 
why he should not have entertained Tara 
Singh’s appeal himself, 

Lastly, Counsel for the respondent, relying 
on Collector of Moradabad v. Harbans Singh 


to fear from 


(2) and Ramji Das v. Mokandi Lal (3), desires 


me to consider the decision of the Poonch 
State on its merits. I may remark that the 
criticisms made on that record by the Munsif 
who tried the present suitas a Court of 
first instance relate largely to rules of 
evidence and procedure. It is quite possible 
that such rules as obtained in British India 
would not in a more rough and ready Court 
of a foreign State ke regarded as being of 
imperative force even ifin such a State 
they are of legal application. But whether 
they have any force or not or whether or not 
they have been disregarded, it is impossible 


(2) 21 A. 17; A. W. N. (1898) 183. 
(8) 102 P. R. (1892). z ` 
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to hold, as Counsel for the respondent argues 
that in the face of the proceedings they are 
foinded on an incorrect view of laws in 
force in British India; and for the rest 
it isonly necessary to say that the rulings 
cited by Counsel for the respondent relate to 
cases únder Act XIV of 1882 decided with 
reference to the provisions of the concluding 
portion of section 14 of that Act and that 
that part of section 14 of Act XIV of 1882 
has disappeared from section 13 of Act V 
of 1908. 

For these reasons `I accept the appeal of 
the plaintiff-appellant, who will accordingly 
get thedecree for the relief claimed with 
costs throughout, 


Appeal accepted. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin Appeat. No. 17 or 1914. 
. December 17, 1915. 
Present:—Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. O. 
Musammat GANESHA AND ANOTHER— 
- PLAInTiyFs—A PPELLANTS 
VETSUS 


Thakur NAGESHAR BAKHSH SINGH— 


Derenvant— RESPONDENT, 

Hindu Law-— Widow ~ Settlement decree in favour of 
aidow—Reversioners’ right in property decreed in 
favour of Hindu widow at Settlement—Adverse posses- 
sion against widow-—Confiscation of proprietary rights 
‘in Oudh, effect of. 

One G- and his ancestors were in possession of a 
village which they had obtained under a birt-deed 
from a talugqdar, After the annexation of Oudh, 
the first summary settlement was made with G. 
Thereafter G died and his interest devolved on his 
nephew § and on the death of the latter the entire 
family property devolved on his widows, R and M. 
R and M jointly with the widow of G claimed the 
village at the Regular Settlement on the strength of 
its having been granted to the ancestors of their 
husbands by the talugdar, The Settlement Court 
granted them a decree subject to the rights of their 
co-shareys: 

Held, that as all the three ladies lived jointiy 
and the widow of G never sct up any title adverse 
to R and M, her joint enjoyment of the property 
with them was not prejudicial to their interests; [p. 
261, col. 1.] 

Held, further, that the widows were given the 
village as representing a certain stock or body of 
proprietors withthe details or particulars of which 
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the Government did not care to concern itself, that 

the settlement decree did not confer on them greater 

rights than they had before the confiscation, that 

their possession even after the decree was only as 

Hindu widows, and that the rights of reversioners 


were not prejudicially affected by the decree. [p. 259, 
col. 2; p. 261, col. 1.] 


Appeal against the decree of the Subordi- 
nate Judge, Gonda, dated the 23rd 
December 1913. 

Pandit Gokaran Nath Misra, for the Appel- 
lants. 

Mr. Muhammad Nasim, Babus Sarju Prasad, 
Ram Ohandra and Bisheshwar Nath, for the 
Respondent. 

JUDGMENT. — This appeal arises out of 
a suit brcught by the plaintiffs-appellants 
for the recovery of possession of Mauza 
Sonahra by the cancelment of a sale-deed 
executed by Musammat Rani, Musammat 
Maharani and Musammat Basanta in favour 
of Thakur Mritanjaya Bakhsh Singh, the 
father of the defendant-respondent, on the 
80th December 1871. The village in 
question originally belonged to Santokhi, to 
whom it was granted under a birt patta by 
Raja Dat Singh, the talugdar of the village, 
in 1128 Fasli. From Santokhi the property 
passed to his lineal male descendants, the 
last of whom were Gokaran, his great- 
grandson, representing one branch of 
his line, and Sheo Dayal, his great-grandson, 
representing another branch of his 
line. The Summary Settlement was 
made ‘with Gokaran. Gokaran died some- 
time in 185, leaving a widow Musammat 
Basanta, Sheo Dayal died in 1865, leaving 
two widows, Musammat Rani and Musam- 
mat Mabarani, and a daughter by the 
former, named Musammat Ganesha. On the 
80th December 1871, Musammat Basanta, 
Musammat Rani and Musammat Maharani 
sold the village in dispute to the father 
of the defendant-respondent. Musammat 
Basanta died in 1885, Musammat Maharani 
in 1888, and Musammat Rani in 1908. 
Musammat Ganesha, the daughter of Sheo 
Dayal, is alive andis one of the plaintiffs 
to the suit. She has a son, Kedar Nath, 
who is also one of the plaintiffs. 

The plaintiffs allege that Gokaran and 
Sheo Dayal were living as members of a 
joint Hindu family, that Gokaran was 
succeeded by Sheo Dayal, on whose death 
Musammat Rani, Musammnt Maharani and 
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Musammat Basanta got possession of the 
village as Hindu widows and guzara. holders 
without any power of alienation, and that 
the sale-deed aforesaid was forged by the 
father of the defendant-respondent in 
collusion with Mathura, the agent of the said 
ladies, to whom some muafi land was given 
by the father of the defendant-respondent in 
return, without any consideration having been 
paid to the ladies. They further allege that 
even if the sale-deed was executed by the 
ladies, it was without any consideration and 
executed for no legal necessity and was not 
binding on the plaintiffs. . 
It is not now disputed by the defendant 
that Sheo Dayal survived Gokaran, but it is 
asserted that they lived separately. It is 
urged in defence that the vendors were the 
absolute owners of the village sold, by virtue 
of a decree, obtained by them from the Set- 
tlement Court and a custom obtaining in the 
family of their husbands, that Musammat 
Basanta was in proprietary possession of the 
village in question from more than 12 years 
prior to the sale, that the plaintiffs had no 
right to claim any interest by inheritance 
from Musammat Basanta or her husband, 
and that the sale-deed in question was exe- 
cuted by the vendors for valid consideration 
to pay off ancestral debts and to meet the 
marriage expenses of Musammat Ganesha. 
Tt is further pleaded that Kedar Nath had 
in- any event no right to suein the lifetime 
of his mother, Musammat Ganesha, and that 
both Kedar Nath and Musammat Ganesha 
were estopped from disputing the genuine- 
ness and legality of the sale-deed by reason 
of an agreement, executed by Musammat 
Ganesha in ratification of the sale, and cer- 
tain admissions made by her afterwards, 


The learned Subordinate Judge found that 
the sale-deed in question was validly executed 
by the vendors, that they were the absolute 
owners of the property sold by virtue of a 
settlement decree and a custom obtaining in 
the family of their husbands, and that the 
plaintiffs were estopped from questioning its 
genuineness or legality. He further found 
that Kedar Nath had no right to sue. He 
did not decide the question of legal necessity 
or discuss the evidence, adduced as to the 


jointness of, or separation between Gokaran 
and Sheo Dayal.’ 
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In appeal, it is contended that the ladies in 
question were in possession of the properties 
in dispute as Hindu widows and had no abso- 
lute right of transfer, that the sale sought to 
be impeached was effected without considera- 
tion or legal necessity, and that Musammat 
Ganesha was a minor on the date of the al- 
leged ratification and was not estopped from 
questioning the sale. 

It appears that the descendants of Santokhi 
were in possession of two villages, Sonahra 
and Harsinghpur, both of which were obtained 
under a brrt-deed from Raja Dat Singh, the 
Basain Talugdar of Gonda After the an- 
nexation of Ondh, the First Settlement was 
made in 1856 with Gokaran. There are no 
papers on the record to show with whom the 
second Summary Settlement was effected, but 
it is in evidence that in 1861 Sheo Dayal 
claimed a right to hold the village in direct 
engagement with the Gavernment to the ex- 
clusion of Rae Sadhan Lal, an assignee for 
life of the Government revenue from the 
Nawabi time, but was unsuccessful (Exhibit 
13). There is also considerable evidence to 
show that Gokaran and Sheo Dayal lived 
jointly in Harsinghpur, and on the death of 
Gokaran Sheo Dayal got possession of the 
` said villages and remained in occupation 
thereof till his death. Several witnesses of 


the plaintiffs, including Basau, Inderjit, Tulshi . 


Ram: and Ramphal, depose to that effect. 
The witnesses, adduced by the defendant, 
assert that Gokaran, and after him his 
widow, Musammat Basanta, lived at Harsingh- 
pur, while Sheo Dayal lived with his family 
at Sakatpur, and that the rents of the vil- 
lages used to be realized by them from the 
tenants separately. Butin the mortgage- 
deed, executed by the widows of Gokaran 
and Sheo Dayal shortly after the death of the 
latter, they described themselves as residents 
of Harsinghpur (Exhibit A23). Inthe suit 
. filed by them in the Settlement Court (Ex- 
hibit A27) as well as in the Settlement 
Khewats (Exhibit A4and A5) Musammat 
Basanta, Musammat Rani and Musammat 
Maharani were similarly described as residents 
of Harsinghpur, and itis remarkable that 
even in 1871, by which time they appear to 
have removed themselves to Sakatpur, they 
described themselves as residents of one and 
the same place- (Exhibit Al). Most of the 
witnesses, who have given’evidence for the 


CASES. 259 


defendants, are either their tenants or resi- 
dents of other villages, and their evidence on 
the question of separation cannot be trusted. 

The interest of Gokaran, therefore, de- 
volved after his death on his nephew, Sheo 
Dayal, and on the death of the latter, the 
entire family property devolved on bhis 
widows, Musammat Rani and Musammat 
Maharani, subject to the right of Musammat 
Basanta to maintenance. Musammat Basanta 
was, however, the most elderly and senior 
lady in the family, and as such, she was en- 
titled to consideration and respect. Sheo 
joined Musammat Rani and Musanvmat 
Maharani in obtaining a decree from the 
Settlement Court in regard to the village in 
dispute on the 6th December 1869 (Hxhibit 
5.) In their plaint, the ladies claimed the 
village on the strength of an antecedent title, 
describing it as having been granted to the 
ancestors of their husbands by Raja Dat 
Singh. The decree granted by the Settlement 
Court expressly stated that the village was 
granted to them subject to the rights of their 
co-sharers (ba nfz huquq digar shurakat 
unke’, In other words, while conceding 
superior proprietary rights (hag ala), as dis- 
tinguished from an under-proprietary tenure, 
it declared that the village was to go to 
the ladies and toall other persons who 
might be entitled to the same on the strength 
of their antecedent rights. The ladies were 
given the village as representing a certain 
stock or body of proprietors with the details 
or particulars of. which the Government, when 
releasing the property, did not care to con- 
cern itself. No grant to an indefinite or in- 
determinate body of individuals could be 
effective, and the object of the reservation 
of the rights of co-sharers evidently was to 
leave the antesedent title of persons, not 
claiming adversely to the persons who got 
the decree, undisturbed. The ladies repre- 
sented a certain interest in the property, and 
the remainder of the proprietary interest, to 
whomsoever it belonged, was protected by the 
decree. | ` 

In the case of estates granted by sanads, 
the terms of the sanad specifically declared 
that what was granted wasa full proprie- 
tary title. The nature of that right was 
further defined by section 3 of Act I of 1869 
and the Crown Grants Act (XV of 1895). 
In the case of other properties, however, the 
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policy of the Government of India at one 
time was to treat the second Summary Seattle- 
ment as a final adjustment of all antece- 
dent rights, forin a Cirenlar Letter No. 31 
of 1859, issued on the 28th January 1859, 
the Government of India observed:— 

“By the terms of the Proclamation of the 
Right Honourable the Governor-General, 
issued in March, 1852, the rights of all land- 
holders, save a few specially exempted, were 
declared to be confiscated; and by this Act 
all claims to estates at once ceased to be 
valid. Nevertheless, with due consideration 
for the interest of the people, we proceed to 
restore the uncient possessions tu the people, 
subject to certain conditions which (it) had 
the right to impose. The primary condition 
of all land tenuresin Oudh was the recog- 
nition of the superior right of taluqdars. 
In making the settlement of lands, every 
case has been carefully examined by the 
Deputy Commissioners and Special Commis- 
sioners of Revenue, and has been also rigid- 
ly scrutinized by the Chief Commissioner; 
the rights which he now confers on each 
holder of land are the free and incontestible 
grant from the paramount power, and can- 
not be called into question by Subordinate 
Officers; it has been ordinarily the custom 
in making Sammary Settlements of revenue 
to enter into engagements with actual 
occupants, leaving the question of disputed 
right to be adjudicated at some future 
Settlement. Such a course may have been 
adopted by some of the officers now employed, 
but if so adopted, it is entirely wrong. 
The rights and claims of all parties have 
been duly weighed, their conduct during 
the rebellion, and their positions as‘regards 
talugdars, fully considered, and the decision 
in each case which has received the con- 
firmation of the Chief Commissioner’s 
approval is considered to be final and 
lasting’—(Ondh Papers for 1859, pages 
28-29). 

But the policy of finality was subsequently 
abandoned as regards zemindars and others, 
not being talugdars, by the Government 
of India, and in a letter issued on the 
10th October 1859, which was afterwards 
appended to Act I of 1869, it was direct- 
ed :—"As regards zemindars and others, not 
being taluqdars, with whom a Summary 
Settlement has been made, the orders con- 
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veyéd in the Limitation Oircular No. 31 of 
the 28th January 1859 must not be strictly 
observed. Opportunity must be allcwed at 
the next Settlement to all disappointed claim- 
ants to bring forward their claims, and all 
such claims must be heard and disposed of 
in the usual manner.” These instructions 
were repeated by the Chief Commissioner of 
Oadh in paragraph 7of Circular No. 6 of 
1862—(Banerjee’s Settlement Circulars, 
page 42). 

A distinction was thus made between the 
rights, conferred on italuqdars by grants, 
and those conferred or conceded after an 
enquiry into previous titles on zemindars 
and others, not being talugdars, by settle- 
ment decree, and as pointed out by their 
Lordships of the Privy Council in Jehan 
Kadr v. Afsar Banu Begum (1),.the aim 
of the Government in making that enquiry 
was to avoid making an arbitrary, or 
wholly new, redistribution of property. 
Their Lordships were dealing in that case 
with the Sobrawan property, which was 
not the subject of any grant, and in dis- 
cussing the effect of the settlement decree, 
they observed : “The first observation on 
these proceedings is that the Settlement 
Courts were clearly inquiring into the old 
titles as they existed prior to the confisca- 
tion. Itis true that the confiscation swept 
away all prior titles, though it may be 
doubted, as Mr. Lincoln suggests, whether 
in 1863 ‘that effect was realized to the 
minds of the Government officers, as it 
has become since the legal decisions which 
establish it. At all events, when engaged 
in the work of pacifying and settling the 
country, the Government did not make 
an arbitrary, or wholly new, redistribution of 
property, or proceed upon the notion that 
prior rights were to go for nothing. In 
very many cases, probably in the great 
bulk of properties, they enquired who. 
would be entitled, if no confiscation had 
taken place, and effected settlements 
with those persons. Certainly that was the 
operation in which the three lower Settle- 
ment Courts had been engaged with regard 
to Sahrawan, when thecase came before 
Sir Charles Wingfield asthe highest Court 
of Appeal.” 


D 12C. 1; 12 T. A. 124; 9 Ind. Jur. 822; 4 Sar. P, 
C. J. 630; Refique & Jackson’s P. ©. No. 91, 
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This determination is shown in the instruc- 
tions, contained in Circular No. 46 of 1844, 
which directed :— 

“Settlement Officers will understand that 
a decree declaring that the proprietary 
right in a village rests in a certain 
person or persons must issue in regard 
to every village in a parganah before 
the revised assessment is declared; such 
decree will in no way affect the rights 
of persons, claiming to share in the rights 
and interests of the decree-holders; but it 
would be better if the decree were so worded 
as to reserve the rights of such claim- 
anis”——(Banerjee’s Settlement Circulars, 
page 155). 

The reservation of the rights of claimants 
to share in the rights and interests of the 
decree-holders obviously left the rights of 
the reversioners untouched, where the 
decree-holder was a Hindu widow ordinarily 
entitled only to a life-estate. The rever- 
stoners could have had no right to claim 
the possession of the estate at the time of 
the Regular Settlement, because the inter- 
mediate life-estate-holders were then in 
existence, till whose deathsit would have 
been impossible to say to whom the 
remainder of the rights, not represented by 
the widow's estate, would eventnally go. 
Tbe decree did not profess to confer on 
the widows greater rights than they had 
tefore. The names of Musammat Basanta, 
Musammat Rani and Musammat Maharani 
were entered in the revenue papers in 
pursuance of the settlement decree, but as 
they lived jointly, and Musammat Basanta 
‘never set up any title adverse to Musammat 
Rani or Mausammat Maharani, her joint enjoy- 
ment of the property with Musammat Rani and 
Musammat Maharani was not prejudicial to 
the interests of the latter. The entry of the 
name of Musammat Basanta in regard to a 

` half share was merely nominal, and by itself 
does not carry much weight. The three 
ladies lived amicably, and dealt with the 
property jointly. On the 9th November 
1865, they jointly mortgaged the property 
in dispute with Thakur Raghubar Singh, 
describing the same as having been acquired 
by their predecessors-in-interest under a 
birt patra granted by Raja Dat Singh in 
1128 Fasli (Exhibit A23). In 1872, the 
three ladies jointly redeemed the said 
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mortgage through Court (Exhibits A24 and 
A25). Musammat Basanta died in or about 
1885 without asserting any adverse right, 
and her possession cannot, therefore, be 
deemed to have invested her with an 
adverse title. Musammat Maharani died 
next. The last surviving female was Musam- 
mat Rani who died in 1908. Musanmat 
Ganesha is, therefore, entitled to claim the 
property as the reversionary heir of 
Musammat Rani, the last life-estate-holder, 


‘and unless the vendee succeeds in establish- 


ing that there was a legal necessity for the 
sale, she is entitled to get possession of it. 
She has brought the suit within 12 years 
from the date of her death. Her son, Kedar 
Nath, has, however, no right of suit during 
her lifetime. 

As regards the plea of estoppel, reliance 
is placed on certain proceedings instituted 
by Nidha, who sued as the reversioner of 
Sheo Dayal to set aside a Will, mada by 
Musammat Rani in favour of Musammat 
Ganesha in respect of Mouza Harsinghpur. 
In that suit Musammaé Ganesha pleaded that 
Musanvmat Rani was entitled toan absolute 
estate. But that admission does not neces- 
sarily bind her as against other persons, 
for if was made for the purpose of that 
case, and as laid down in section 31 of 
the Indian Evidence Act cannot be regarded 
as conclusive. The sale had taken place 
long before that statement was made, 
The father of the defendant-respondent 
wasin no way misled by it, and, as pointed 
out by their Lordships cf the Privy 
Council in Har Shankar Partab Singh v. Lal 
Raghuraj Singh (2), statements of that 
character, though they may lead to temporary 
success of the persons making the statement 
as against others, fall short of founding an 
estoppel, 


The agreement, purporting to have been 
executed hy Musammat Ganesha and certain 
other relations of the vendors on the 22nd 
December 1872, upholding the sale is also 
relied on partly in support of the plea of 
estoppel and partly in proof of the legal 
necessity for the sale. It is clear, however, 
from the defendant’s own witnesses that 


(2) 29 A. 519 (P.C.) 2M. In T.391;6 C, L. J. 13; 
11 0. W. N 841: 9 Bom. L. R, 757; ITM. L J. 354 
4A, LJ, 491841. A. 125, 
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Musammat Ganesha wasa minor on the date 
of the said agreement, and was not ina 
position to express her assent to the sale, so 
as to bind her interest or that of her rever- 
sioners. The defendant states that Musammat 
Ganesha was then about 18’ or 19 years old, 
but in cross-examination his witnesses have 
made statements which indicate that she was 
much younger. According to the witnesses of 
the plaintiffs, she was five or six months old 
when Sheo Dayal died. Atthe time of the 
agreement she wasa married girl, but if she 
was, as stated by Hardwar, a witness for 
the defendant, 24 or 25 years old, 
when Musammat Basanta died in 1885, her 
age could not have been much different from 
what the plaintiffs’ witnesses describe it to 
have been. As a minor, she was not compe- 
tent to ratify a sale-deed, and we are not 
satisfied, even if she had attained majority 
at the time she executed the agreement, that 
she thoroughly understood its purport or 
realized, on account of her tender age, the 
consequences of what she was doing. She 
was under the control and influence of her 
husband, Sant Bakhsh, who was the grandson 
of Mathura, the agent of the vendors, through 
whom the sale had been negotiated. She was 
2 pardanashin lady and had no opportunity 
of obtaining independent advice, and on either 
ground the agreement cannot be enforced as 
against her. 

It only remains to notice the plea of 
custom, raised by the defendant in support 
of the right of the vendors to transfer the 
village. The wojib-ul-arz on wkich reliance 
is placed in support of that custom was 
dictated by Mathura, the agent of the ladies, 
with the object of indicating whether a 
right of pre-emption existed in the village. 
The wajzb-ul-arz stated that every co-sharer 
had a right to transfer his share by means 
of a mortgage or sale, but so long as any 
of the co-sharers of the village wanted to 
purchase, a stranger had no right. It 
went on to say that there were female co- 
sharers in the village, but gave no details as 
to the rule of succession in regard to them. 
An absolute right of transfer, asserted by 
Hindu widows or their agents, does not 
necessarily derogate from the rights of the 
reversioners to impeach the transfer, when it 
is made. The agentwas making the state- 
ment on behalf of the ladies in their interest, 
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and the wajib-ul-arz, as expressive of the 
wishes of the ladies or indicative of the 
occasion when a right of pre-emption conld 
be exercised, was of little value to support 


a custom vesting the widows with an 
absolute estate. To Anant Singh 
v. Durga Singh (3) . their Lordships 
of the Privy Council pointed out that 


there was no class of evidence that was 
more likely to vary in value according to 
circumstances than that of the wajib ul-arz, 
and that observation applies as cogently 
to the wajzb-ul-arz now in question as to 
many others, for the object of the wajib- 
ul-arz was to indicate the occasion when 
a right of pre-emption could , be exercised 
rather than to signify the. nature of the 
rights which the transferors possessed or 
were competent to convey. 

A reference to such a custom in the 
proceedings instituted by Nidha against the 
ladies is also of little weight, as the 
findings therein were based on the same 
wajtb-ul ars (Exhibit A20). The final 
judgment in that case, moreover, rested’ 
on the ground that Musammat Ganesha was 
entitled to inherit and made no reference 
to any such custom (Exhibit 10). The 
instances, on which the learned Subordinate: 
Judge relies in proof of the custom, are 
the acts of these ladies themselves, beginning 
with the sale of 1871, which the plaintiffs are 
now impugning, .An act which is impugned 
ard anything done subsequent to it cannot be 
cited in justification of the act itself. No 
independent instances have been cited in 
support ofthe custom. 


The findings of the learned Subordinate 
Judge on the points deals with by him 
cannot, therefore, be supported. The 
question of consideration and legal necessity 
have not been decided. The evidence 
dealing with these points was recorded by 
the learned Subordinate Judge in a very 
unsatisfactory manner, and in places cannot 
be properly read. The other grounds are 
not pressed. 

We direct the Court below accordingly 
to determine after taking such additional 
evidence as the parties may adduce—Whe- 

(8) 6 Ind. Cas. 787; 13 O. C. 163; 14 0. W. N. 770 
(P. C.) 7 A. L. J. 704; 32 A. 363; 12 O. L J 86:12 
Bom. L. R. 504: R M. It. T. 79; 20 M. L. J. 604; (1910) 
M. W. N. 324; 37 I. A. 191, 
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ther the sale in question was effected for 
consideration and for legal necessity, and, 
if so, to what extent. 

Two months’ time will be allowed fora 
return of the finding, and ten days will 
be allowed to the parties from the date of the 
finding for filing objections. 

i Case remitted, 


| 


CALCUTTA HIGH COURT. 
Crvm Rune No. 627 or 1915. 
November 25, 1915. ž 
Present: —Mr. Justice Holmwood and 
Mr. Justice Mullick. : 
NARESH CHANDRA BOSE—PLAINTIFE— 
PETITIONER 
VETSUS 
HIRA LAL BOSH AND OTHERS— DEFENDANTS 


—Oprosits PARTY, 

Calcutta Improvement Act (V B.C. of 1911), s. Ti— 
Land Acquisition Act (I of-1894), s 58—Special 
Tribunal, power of, to call for records of other Courts. 

The power to call for records from another Court 
isa power which is inherent in the Judge of a 
Land Acguisition Court and consequently in the 
Special Tribunal which has been constituted a 
Court under the Land Acquisition Act, I of 1894, to 
hear cases from the orders of the Calcutta Improve- 
ment Trust, 


Babus Mohendra Nath Roy, Gunada Charan 
Sen, Monmotha Nath Roy and Surendra Nath 
Das Gupta, for the Petitioner. 

Babu Ram Churn Mitter, for the Govern- 
ment. 


JUDGMENT. _The question that is 
raised in this Rule is one of considerable 
` Importance to the ‘public having dealings 
with the Special Tribunal constituted to 
hear cases from the orders of the Calcutta 
Improvement Trust. lt is perfectly clear 
that some modus operandi must be devised 
by which the Tribunal may have access to 
land acquisition and other records that 
are necessary for the purpose of their 
business. But there appeared to be technical 
difficulties under the law.‘ We, therefore, 
asked the learned Government Pleader, 
Babu Ram Churn Mitter, to give us his 
assistance in the matter, and we have also 
heard the Jearred Vakil Bahu Mohendra 
Nath Roy for the petitioner, and it ap- 
peers to us fairly clear that in the exercise 
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of our powers of supervision under the 
Charter, we ought to give directions to the 
lower Court in the same way in which a 
Bench of this Court appears to have done 
in the case of Golap Ooomary Dossee v. 
Soondur Narain Deo (1). There the Court 
also dealt with administrative orders of 
this Court. Now as the shortest way to 
get over the difficulty, we may point out 
that the Special Tribunal has been constituted- 
a Court under the Land Acquisition Act, 
1894, and under section 53 of that Act 
the Land Acquisition Court is governed 
by the provisions of the Code of Civil 
Procedure and has the powers of a Judge 
under that Code. It is not necessary to 
follow the learned Judge in the Court 
below to the extent of holding that the 
Special Tribunal would be able to compel 
the production of records from another 
Court. It is this power of compulsion 
which seems to have been a stumbling 
block in the learned Judge’s mind. Nobody 
ever heard of an attempt to compel a Court 
to send its records to another Court, and 


we are not apprehensive that any such 
question will ever arise. The power to 
call for records is a power which is 


undoubtedly inherent in the Judge of a 
Land Acquisition Court and consequently 
in the Special Tribunal. 

For these reasons we think that the 
Rule should be made absolute and the 
District Judge should be directed to send 
the record asked for by the President of 
the Tribunal. 

We make no order as to costs. 


, Rule made absolute. 
(1) 40. L. R. 36. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Civit Appear No. 421 or-1914., 
January 5, 1916. 
Present:—Mr. Lindsay, J, C. 
ABHOY PADO BOSE—Pvaintirr— 
APPELLANT 
VETESUS 
Ta MANAGING COMMITTEE or cae 
QUEEN’S ANGLO-SANSKRIT SCHOOL, 
LUCKNOW — DEFENDANTS— RESPONDENTS, 


Society or institution maintained by public subscrip- 
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tions-—Managing Committee, right of, to refuse sub- 
scriptions of individuals—‘Right to subscribe’ —Suit, 
whether lies to enforce the right—Societies Registration 
Act (XXI of 1860). : 

The managing committee of a society or institution 
which is maintained by public subscriptions, are 
under no obligation to the public to accept what- 
ever aubscription is offered to them. 

No suit, therefore, lies by any member of the 
public to enforce the right to subscribe and to compel 
the committee to admit him to the privileges of 
membership in virtne of his offer of subscription. 

Appeal against the decree of the District 
Judge, Lucknow, dated the 8rd June 1914, 
. upholding that of the Munsif, South 
Lucknow, dated the 26th May 1914. 


Mr. M. N. Ohak, Babu J. K. Banerji and 


Pandit Gokaran Nath Misra, for the Respond-- 


ents. : 


JUDGMENT.—This is a second appeal 
brought by Mr, A. P. Bose, who is a 
Pleader of this Court. Mr. Bose instituted 
a suit in the Court of the Munsif of 
Lucknow to enforce what was called a 
“sight to subseribe.” The defendants in 
the case were the members of the manag- 
ing committee of an institution known as 
the Queen’s Anglo-Sanskrit School and the 
committee was sued through its President 
Babu Basdeo Lal, who is also an Advocate 
of this Court. Jt appears that the School 
is the property of a body which has been 
registered under the Societies Act (KAI 
of 1860). The Society has a managing 
committee which conducts the affairs of 
thé School and it seems that the committee 
is elected for a period of three years. 
In the month of May 1914, when the 
period of office of the members of the 
committee existing at thattime was about 
to expire, Mr. Bose anda number of his 
friends offered a subscription of annas 8 
each for the purpose of being enrolled as 
subscribers. It may be mentioned here 
that the income of the Society is derived 


. partly from subscribers, the Society being en-’ 


titled to ask for subscriptions and to apply 
them to the purposes for which the Scciety 
was constituted. The Committee through its 
President refused to accept Mr. Bose 
and his friends as subscribers, The 
money was first of all accepted but was 
afterwards returned, the President informing 
them that as at present advised he was 
unable to accept the subscriptions. Mr. 
‘Bose then filed. this suit and asked the 
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Court to issue an injunction to the Society 
to admit him to the privilege of membership 
in virtue of his offer of the subscription 
just mentioned, and to defer holding the 
meeting for the election of a new committee 
until he and his friends had bean so 
admitted. Both the Courts below dismissed 
the case, holding that Mr. Bose had no 
cause of action. In my opinion this decision 
is perfectly correct. I know of no anthority 
for the proposition which Mr. Bose puts 
forward here, that as a member of the 
public he is entitled to compel this Society 
to accept his offer of a subscription and 
to admit him to whatever privileges attach 
to membership of the Society. It is quite 
clear to me that, although the Committee 
is entitled to collect subscriptions for the 
purpose of maintaining the School, they are 
under no obligation whatever to the general 


< publie to accept any subscriptions-which may 


be offered to them. I hold, therefore, that 

Mr. Bose had no cause of action for this 

case and I dismiss his appeal with costs. 
appeal dismissed. 


4 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Civiu APPEAL No, 529 or 1914, 
| February 26, 1916. 
Present: —Mr. Saunders, A. J. ©. 
NGA YEIN AND ANOTHER—DRFENDANTS—- 
APPELLANTS 
VETSUE ks 
NGA SO—-Prarntivr — RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss, 100, 115, 
0, IX, r. 18—Revision petition converted into 
second appeal—Appeal barred at time of alteration—- 
Insertion of wrong section of law, effect of -—Ex parte 
fraudulent decree, suit to set aside, whether lies. 

An application for revision to the High Court was, 
by order of Court, altered into a second appeal 
under section 1C0, Civil Procedure Code. The re- 
spondent took the objection that, when the alteration 
was made, the appéal was barred: - 

Held, that as the application presented to Court 
was within time and complied with all the require- 
ments cf law fora second appeal, the appeal might 
be taken to have been filed as on the date of the 
application and the insertion of the wrong section of 
Jaw did not deprive the appellants cf their right 
to appeal. ` [p. £68. col. 1.] 

Abdulla Kaka v. Ya Bein, 


©. R. No, 28 of 1914, 
followed, i 5 
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A suit will lie to set aside an ev parte fraudulent 
decree, though it was not preceded by an application 
under Order IX, rule 13, Civil Proceduro Code. [p. 
265, col, 2.] 

Abdul Mazumdar v. Mahomed Gazi Chowdhry, 21 
C. 6C5, relied on. 

Pran Nath Roy v. Mohesh Chandra Moitra, 24 C. 
546; Azizan v. Matuk Lal Sahu, 21 0. 487; and 
Haji Abdul Rahiman v. Khoja Khaki Aruth, 11 B. 6, 
referred to. 


Mr. D. Duté, for the Appellants. 
Mr. Banerjee, for the Respondent, 


JUDGMENT.—In Civil Regular Suit 
No. 89 of 1913 of the Township Court, 
Kanbalu, the present appellants sued the 
respondent to recover Rs. 135 and obtain- 
ed a decree for that amount ez parte on the 
28th June 1913. The decree was’ sent to 
the Township Court, Kawlin, for execution, 
and on the 12th January 1914 notice was 
issued to the jadgment-debtor who paid 
the full amount into Court on the 18th 
March 1914. The amount paid in was 
Rs. 157-4-0, which was drawn out by the 
present appellants. In Suit No. 124 of 
1914 of the Township Court, Kanbalu, 
the respondent instituted proceedings 
against the present appellants on the 5th 
May 1914 to set aside the former decree 
on the ground of fraud and to recover the 
som of Rs. 157-4-0 paid by him. The 
respondent obtained a decree which was 
confirmed in appeal and the defendants 
now come to this Court. 

The application was first made in the 
form of an application for revision, which 
was subsequently altered by the direction 
of the Court into a second appeal under 
section 100 of the Code of Civil Proce- 
dure, 

The respondent takes a preliminary ob- 
jection on the ground that when the altera- 
tion was made the time for appeal was 
barred. There appears to be no force in 
this objection. When the application was 
filed, it was within time and all the require- 
ments of the law for a second appenl were 
complied with. I am of opinion that the 
fact that a particular section of the Code 
of Civil Procedure had been inserted in the 
application did not deprive the appellants 
of their right to appeal. This view was 
taken in the case of Abdulla Kaka v. Ya 
Sein (1) and the objection is overruled. 


4 


(1) ©. R. No. 28 of 1914. * 
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The appeal proceeds upon two grounds, 
first, that the decree which the plaintiff. 
respondent sought to set aside having been 
passed ex parte, the plaintiff's remedy was 
to apply under Order IX, rule 13, to the 
Township Court, Kanbalu, to set the decree 
aside, and that as he failed to take this 
course he cannot now file a separate suit. 
But this view does not appear to be sus- 
tainable. In Abdul Mazumdar v. Mahomed 
Gazi Chowdhry (2) it was held that a suit 
will lie to set aside an ex parte frandulent 
decree although no endeavour has been made 
to get the decree set aside and the suit 
revived under Order IX, rule 13, while in 
Pran Nath Roy v. Mohesh Chandra Moitra (3) 
itwas held that a suit willalso lie after 
an application made under Order IX, rule 
13, has been dismissed. Azizan v, Matuk Lal 
Sahu (4) relied upon by the appellants is 
not an authority to the contrary, nor is the 
case of Ilaji Abdul Rahiman v. Khoja Khaki 
Aruth (5). 


Plaintiff's case here was not that he had 
satisfied thedecree and that the satisfac- 
tion had not been certified, bat that 
before the decree had been obtained, he 
had satisfied the plaintiffs’ claim .on the 
understanding that the plaintiffs would not 
proceed with the suit, and that in spite of 
this the plaintiffs in the former: suit had 


‘proceeded and obtained a judgment against 


them. 


It is argued that the decision in the pre- 
vious suit operated as res judicata and that 
the decree could not be set aside on mere 
proof that the previous decree was obtained 
by perjured evidence, Moruful Hug v. Surendra 
Nath Roy (6). The question’ of when and in 
what circumstances a Court may set aside a 
judgment on the ground of fraud was 
examined at some length in Logadapatti 
Ohinnayya v. Kotla Ramanna (7). ìt was 
there: said “The test to be applied is, is the 
fraud complained of not something that 
was included in what has been already 


(2) 210. 605. 

(3) 24 0. 546. 

(4) 21 0. 437. 

(5) 11 B. 6. 

(6) 15 Ind. Cas. 893; 16 C. W. N. 102, 

(7) 19 Ind. Cas. 579; 38 M. 203; (1913) M. W, N. 
387; 13 M. L. T, 421; 25 M. L. J, 228, 
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adjudged by the Court, but extraneous to 
it? Tf, for instance, a party be prevented 
by his opponent from conducting his case 
properly by tricks or misrepresentation that 
would amount to fraud.’ Again on page 
209; the following acts are referred to as 
constituting a fraud which would vacate a 
judgment: misrepresentation or tricks practis- 
“ed upon defendant keeping him away from 
the trial, acting contrary to an agreement 
between the parties that the case should 
not be continued or that the action -should 
be dismissed as ,the result of compromise 
or settlement. This is exactly the plaintiff- 
respondent’s case in the present proceed- 
ings. He did not deny that he owed the 
money upon which the appellants sued in 
the Township Court, Kanbalu, but he-said 


that he paid this money before that suit 


came to trial, and that in consideration of 
such payment the appellants agreed not to 
obtain a decree. Both the Courts below 
have found that this allegation has been 
clearly proved .and these findings have not 
. been questioned. , 

There can be no doubt.that the respond- 
ent was entitled upon these findings toa 
decree setting aside the decree of the 
Township Court, Kanbalu, and directing a 
refund to him of the amount paid in exe- 
cution of those proceedings. 


The present appeal must, therefore, be 


dismissed with costs. : “ 
$ Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
f COURT. 
Srconn CivIL Apezat No. 372 or 1914. 
December 17, 1915. 
Present:— Mr. Lindsay, J. C. 


SHEO PRASAD— PLAINTIFF— APPELLANT 
VETSUS r 


BISHESHAR NATH AND ANOTHER— 

DEFENDANTS— RESPONDENTS. | 
Tendor and purchaser—Sale of property subject to 
movigage-—Consideration reserved with mortgagee for 
payment to prior mortgagee, return of, to mortgagor, 
after sale of property—Redemption, suit for, by vendee 
_-Accounts— Vendee, whether entitled to credit of 
amount returned by mortgagee to mortgagor—Notice 

of purchase to mortgagee, whether necessary. 
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The law does not require the purchaser of pro- 
perty which is subject to a mortgage to give notice 
of his purchase to the mortgagee. Tp 67, col. 2.) 

One T mortgaged certain property to J and he 
effected a second mortgage in favour of B. Rupees 50 
out of the mortgage consideration was left with B 
for redemption of the prior mortgage. Tthen sold 
his equity of redemption to § for Rs 200. Out of 
this amount Rs. 54 was left with S to pay off Bs 
mortgage and Rs 30 toredeem Js mortgage. After 
this sale B offered to pay the Rs. 50 to Jand on.tho 
latter refusing to receive it, B returned the amount 
to the mortgagor T. S conformably to the conditions 
of his sale redeemed J’s mortgage and instituted the 
present suit bo redeem B’s mortgage. On a question 
arising as to the amount due to B: 

Held, (1) that the plaintiff was entitled to a 
deduction of Rs. 50, which was left with B to dis- 
charge J’s mortgage and which he returned to the 
mortgagor contrary to his agreement; [p 267, col 2.] 

(2) that the plaintiff only represented 7, the 
former mortgagor, to the extent of the rights which 
the Jatter had under the: mortgage at the date of 
the sale to the plaintiff and no subsequent dealings 
between Tand B could affect the rights which the 
plaintiff acquired by his purchase; [p. 267, col. 2.] 

(3) that it was not necessary for plaintiff to give 
ae his purchase to the mortgagees, [p. 267, 
col, 2, 

Appeal against the decree of the District 
Judge, Lucknow, dated the llth May 1914, 
upholding that of the Probationary Munsif, 
Lucknow, dated the 27th Jannary 1914, : 

Babu Ram Bharose Lal, for the Appellant. 

Mr. H. K. Ghosh, for the Respondents. 

JUDGMENT.—This appeal has arisen 
out of a suit. for redemption brought by 
the plaintiff-appellant Sheo Prasad against 
the first defendant Bisheshar Nath. The 
second defendant in the case one Tilak was 
impleaded as the former mortgagor. The 
facts of the case may be stated as follows. In 
the year 1906 Tilak mortgaged the property 
in suit together with certain live-stock to 
one ai Kishan. On the 7th April 1908, 
Tilak mortgaged the property now in -suit to 
the first defendant Bishesher Nath for a sum 
of Rs. 99; Rs. 49 in cash was paid tothe mort- 


‘gagor and the balance of Rs. 50 was left 
with Bishesher Nath to pay off the prior 


mortgagee Jai Kishan. On the 22nd of July 
1908, Tilak sold his remaining interest in 
the mortgaged property to, the plaintiff Sheo 
Prasad for a sum of Rs. 200 Ont of this 
purchase-money Rs. 54 was left with Sheo 
Prasad to pay off the mortgage of Bisheshar 
Nath and Rs. 30 was left with him to pay off 
Jai Kishan the first mortgagee. The balance 
was paid to Tilak. Four days after the 
sale to Sheo Prdsad the latter redeemed the 
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first mortgage of Jai Kishan and got back 
‘the mortgage-deed. Sheo Prasad has now 
sued Bisheshar Nath for redemption of the 
mortgage of the 7th April 1908, andthe 
matter in dispute is what sum the plaint- 
iff is liable to pay to Bisheshar Nath in 
order to obtain redemption of the mort- 
gage. The plaintiff's case was that Bisheshar 
Nath could not claim from him the 
Rs. BC which was left with the latter to 
redeem Jai Kishan and which he did not 
pay. The plaintiff relies on the fact that 
he himself redeemed Jai Kishan’s mort- 
gage and got back the deed. Bisheshar 
Nath’s answer to this plea was that he 
had offered the Rs. 50 which was left 
with him to Jai Kishan but he refused to 
receive the money. After the money had been 
refused Bisheshar Nath says he paid the 


“Rs. 50 to the mortgagor Tilak. According 


to Bisheshar Nath’s evidence he first offered 
to pay off Jai Kishan, the first mortgagee, 
on the 3rd sof August 1908, that is to say, 
after Tilak had. sold the equity of redemp- 
tion to the plaintiff and after the plaintiff had 
redeemed Jai Kishan’s mortgage. The pay- 
ment of Rs. 50 to Tilak was made on the 15th 
of August 1908. It has been found by the 
Courts below that this payment was actually 
made to Tilak and it has also been found 
that Bisheshar Nath at the time when he paid 
over Rs. 50 to the mortgagor was not 
aware that the equity of redemption had 
been sold to the plaintiff Sheo Prasad. Both 
| Courts have held that the plaintiff Sheo 
Prasad is liable to pay to Bisheshar Nath 
the full amount of the latter’s mortgage, 
first, because Bisheshar Nath had no notice 
of the fact that Sheo Prasad had become 
the purchaser of the equity of redemption, 
and secondly, because Bisheshar Nath was 
justified in paying over the Rs. 50 to the 
mortgagor Tilak after the first mortgagee 
Jai Kishan had refused to receive the money. 

In second appeal it is contended here that 
the intermediate mortgagee Bisheshar Nath 
bad no right to pay over this sum: of 
Rs. 50 to the mortgagor and that he, there- 
fore! cannot claim it from the plaintiff who 
had taken the transfer of the mortgagor’s 
interest: in the property before the payment 
was made. In my opinion this plea must 
prevail. The contract between the mortgagor 
Tilak and the mortgagee Bisheshar Nath was 
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that the latter was to redeem theearlier mort- 
gage and have the bond returned. There 
was no stipulation between the parties that 
Bisheshar Nath was to make over the 
Rs. 59 to the mortgagor Tilak in case the 
prior mortgagee refused to receive it. Far- 
ther, itis clear on all the authorities that 
if Bisheshar Nath retained this Rs. 50 
instead of paying off the prior mortgagee, 
the mortgagor Tilak could not have sued 
Bisheshar Nath for the money. The fact 
that Bisheshar had retained the money would 
of course have been taken into consideration 
at the time a suit for redemption was brought 
by Tilak against him. As the case nowstands, 
ib must be held that the plaintiff Sheo 
Prasad only represents Tilak the former 
mortgagor to the extent of the rights which 
the latter had under the mortgage at the date 
of the sale to the plaintiff, and no subsequent 
dealings between Tilak and the mortgagee 
Bisheshar ‘Nath can, in my opinion, affect 
the rights which he acquired by his pur- 
chase. With regard to what is said in 
the judgment of the Court below regarding 
notice, the law does not require the pur- 
chaser of a property which has been mort- 
gaged to give notice of his purchase to the 
mortgagee. The case is not one of the 
transfer of an actionable claim in which the 
giving of such notice is required. Further, 
I am unable to agree with the view 
of the law taken by the Courts below to 
the effect that Bisheshar Nath was justified 
in handing over this sum of Rs. 50 to 
Tilak. As I have said already, Bisheshar 
Nath undertook to pay this money to the first 
mortgagee and there was no contract by 
which he was bound to hand this sum 
over to the mortgagor. The provisions of 


the Contract Act require that the promise . 


should be performed in the manner prescribed 
and it is impossible, therefore, for Bisheshar 
Nath to take up the position that he was 
justified in making this payment of Rs. 50 
to Tilak, who at the time he received it 
had transferred all interest in the mortgaged 
property to the plaintiff. I must allow the 
appeal therefore. The plaintiff will be given 
a decree for redemption after 
this sum of Rs. 50, for which credit has 
been allowed to the first defendant by the 
Courts below. The office will make out 
the account on this footing and six months 


excluding 
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will be allowed to the - plaintiff-appellant 
to redeem. The appellant is entitled to 
his costs in all three Courts. 

Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM TIE Bomnay Hiaa Court, 

_ November 22, 1915. 
Present:—Viscount Haldane, Lord Parmoor, 
Sir John Edge and Mr. Ameer Ali. 
Haji UMAR ABDUL RAHIMAN— 
PLAINTIFF—APPELLANT 

versus 


GUSTADI MUNCHERJI COOPER— 


DEFENDANT— RESPONDENT. 

Pleading and proof —Variance, how far material as 
affecting plaintif’ s case. i 

The plaintiff brought a suit against the 
defendant for a sum of money due to him as per 
his uccount on a pro-note dated 7th November 
1907, alleging that the payment was made on that 
date. The defendant pleaded that he discharged 
the amount due by a cash payment on the 5th 
November 1907 and that the note and the entry in 
the account were forgeries. It was found that the 
note was genuine and was executed for the balance 
of amount entered in the plaintiff's accounts as 
having been received in cash only on the 5thNo- 
vember: iS 

Held, (1) that the variance between the pleading and 
the proof 
the cardinal points to be docided being whether the 
debt had been paid in cash and whether the note was 
a forgery; [p. 271, col. 2.] 

(2) that the principle “that it would introduce the 
greatest amount of uncertainty into judicial proceed- 
ings if the final determination of causes is to be 
founded on inferences at variance with the case that 
the plaintiff has pleaded and by joining the issne in 
the case has undertaken to prove,” had been applied 
by the High Court in an abstract and unsatisfactory 
way which had misled them in estimating the merits 
in the controversy before them, and that in applying 
such a principle the whole of the. cireumstances 
must be taken into account and carefully scrutinised, 
the question being, in ultimate analysis, one of cir- 
cumstances and not of law.’ [p. 271, col. 2.1 


Appeal against the decree and judgment 
of the Bombay High Court, reversing those 
of the Subordinate Judge of Poona. 

FACTS appear clearly from the judgment 
of their Lordships ofthe Privy Council. 

The first Court decreed the plaintiff ’s 
suit and owing to variance between proof 
and pleading deprived the plaintiff of 
his costs. On appeal 


was not one fatal to the plaintiff’s suit, - 


the High Court 


reversed the judgment on the ground that 
there was a variance between the pleading’ 
and the proof. The judgment of the 
High Court on this matter ran as follows:— 
“This view is not a mere matter of 
technicality; it affects the merits of the 
case, because where, as here, a document 
is impugned as forgery, the time, place, 
and circumstances of its execution. become 
more or less material for the purpose of 
deciding the question of its genuineness. 
It is an. elementary principle of law that 


“a Court should not allow variance between 


pleading and proof. Asis put in Gorakh | 
Babaji v. Vithal Narayan Joshi (1), citing 
The ‘Alice and the ‘Rosita’ (2), ‘tbe first rule 
of adjudication is that a Judge shall decide 
secundum allegata et probata? There are 
no doubt cases where the Courts allow a 
plaintiff, who has wrongly dated his cause 
of action in his plaint, to amend it, but 
that is only where he has misconceived 
his case and the misconception can be 
remedied by amendment without injustice 
to the ‘defendant and contradiction between 
the injury averred by the plaintiff and 
that assumed by the Court as the ground 
of its judgment. See per Melyill and 
West, JJ., in Small Cause Court Reference 
No. 28 of 1877 (3). That cannot be 
said here, where the plaintiff never 
suggested any misconception on his part but 
deliberately stuck to the 7th of November 
as tke date of his cause of action and 
attempted to support it by forgery and 
perjury. ‘It will introduce the greatest 
amount of uncertainty into judicial proceed- 
ings, if the final determination of causes is 
to be founded upon inferences at variance 
with the case that the plaintiff has pleaded, 
and, by joining issue in the cause, has under- 
taken to prove. J'shenchunder Singh v. 


Shamachuin Bhutto (4). 


“When we test the finding of the Sub- 
ordinate Judge, that the promissory note 
must have been passed on the 5th or 6th 
of November, by the light of the evidence 
in the case, it is impossible to uphold his 
conclusion,” 


(1) 11 B. 485 at p. 438. 

(2) (1868) 2 P. ©. 214: 6 Moore P. ©. (x.-s) 800; 
38 L. J. Adm. 20; 19 L. T. 758; 16 E. R. 523. 

(3) (1877) P. J. 138. 

(4) 11 M.T.A. Taip. 28:6 W. R 57 (P.O); 2 
Ind. Jur, (x. s ) S7; 2 Sar. P. C. J. 209; 20 BR. 3. 
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Messrs. De Gruyther, K. C., and Raikes, 
for the Appellant. . 


Sir Erle Richards, K. C., and Sir Wiliam 
Garth, for the Respondent. 


JIDGMENT. 


Viscount Hatpane.—This is an appeal on 
questions of fact froma judgment of the High 
Court of Bombay, reversing the judgment 
of the First Subordinate Judge of Poona, 
who tried the case. The principal issue 
is - whether a promissory note for Rs. 15,000, 
on which the appellant brought an action 
agaiust the respondent, was a forgery. A 
good deal of the oral evidence was taken, 
not by the Trial Judge, but before another 
Judge who acted for him. The case is, 
therefore, mob one in. which a Court of 
Appeal has the full assistance of the 
impressions of a Judge who in trying the 
“case has seen all the witnesses in the box. 
The High Court and this Board have 
had to weigh the evidence as recorded for 
themselves, with the aid of the views of 
the Trial Judge on those occasions on which 
the witnesses were examined and cross- 
examined before him. 

The appellant was a furniture-dealer and 
money-lender at Poona. The respondent was 
a bookmaker on the turf, who also owned 
a fibre factory. The latter had frequent 
occasions to borrow money, and he borrowed 
from time to time from the appellant among 
others. Between the Diwali day in Novem- 
` þer 19086, with which the native financial 
year commenced, and the 5th November 1907, 
which ended that year, the respondent had 
borrowed from the appellant on promissory 
notes sums amounting to Rs. 19,00). Of 
this debt he had repaid Rs. 5,000 in August 
and Rs. 14,000 for principal remained unpaid 
on the Diwali day in 1907, the 5th November, 
together with Rs. 332 for interest. As to 
the security for this indebtedness there has 
been dispute. A good deal of the money 
had been advanced for the purposes of build- 
ing a bungalow on some land at Poona be- 
longihg to the respondent, and the evidence 
of the appellant was that the title-deed 
to this land had been deposited with him 
as security for the advances, with a pro- 
mise of a formal mortgage when his build- 
ing was complete. However, on the 9th 
March 1907, the respondént got the deed 


back for the purpose, as he stated in a 
letter of that date, of showing it to his 
Pleader, and on a promise to return it, He 
either did not return if or if he did so, 
he managed to get possession of it again, 
and he used it to enable himselfto mort- 
gage the property in August for Rs, 15,000 
to a Dr. Modi. The appellant was not 
informed of this and after discovering it 
be brought the action in which this appeal 
arises to recover the amounts due for 
principal and interest, and fora declaration 
that these amounts were charged on the 
property. The contention of the respondent 
was that he had never agreed to give the 
appellant a mortgage, but had only negotiat- 
ed about it. Itis, however, difficult to 
reconcile this version of the transaction 
with the terms of the letter of 9th March, 
in which he appears to treat the appellant 
as entitled to have the deed. 

Itis clear that the respondent had been 
borrowing on a large scale prior to Novem- 
ber 1907 from other people as well as 
from the appellant. Indeed his case is that 
he so borrowed in order to pay off the 
latter. But he appears to have been in 
circumstances of some difficulty. He had 
sometime previously been declareda defaulter 
by the local Turf Club, a circumstance 
which could not but cause him difficulty in 
borrowing. However, his case is that he 
succeeded in raising enowgh money to pay 
the appellant in cash two sums of 
Rs. 14,000 and Rs. 1,000 on the 5th of 
November, in small notes of Rs. 100 and less. 
An important question which has to be 
determined is whether he did this, or whe- 
ther the appellant merely closed the account 
for the year by taking a fresh promissory 
note from him for the balance carried 
into the new account, 

Their Lordships have had before them 
a translation of the account kept in the 
books of the appellant, relating to his tran- 
sactions with the respondent. From the 


` translation it appears that the Rs. 14,000 


were credited as “in cash in fall settle- 
ment of the account up to this day,” 7. e., 
the 5th November 1907, At first sight 
this would seem to mean that the money 
was actually paid. But an examination of 
the accounts made out in the previous years 
shows that the expression “in cash” is far 
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from conclusive, inasmuch as it was the 
regular practice to enteras sums of cash 
received and credited the amounts of new 
promissory notes given by the respondent 
to the appellant in liquidation of earlier 
notes, just as though actual cash~ had 
been received. Their Lordships think that 
it must be taken that the practice was 
to close each yearly account entirely by 
treating any debit balance as paid off when 
there was credited, as liquidating the cash 
balance due, a new promissory note which 
then became a debit item in the account 
for the ensuing year. They are confirmed 
in this view by what was said by the 
Trial Judge, to the effect that he had had a 
long experience in which he had been 
familiar with the existence of this practice. 


The appellant and his witnesses swear 
that this was the course adopted when 
the account was closed on the Diwali day 
of 1907 anda new account opened for the 
ensuing year. ‘The respondent swears that 
he paid the Rs. 14,010 in cash, consisting 
of small notes which he got, not from 
his Bank, but from his house where the 
money had been kept ready for three mouths. 
Their Lordships think that the probabilities 
are against the truth of this statement. 
The respondent had been borrowing money 
during this period, including a large sum 
of Rs. 15,000 as late as August from a 
Dr. Modi, and he had had an execution 
issued against him for a judgment-debt of 
Rs. 8,000 in October. This debt he had 
paid, but he says in his evidence that in 
order to do so he had borrowed Rs. 5,000. 
Besides this he had incurred other debts. 
For instance he had borrowed Rs. 1,000 
from the appellant on 8rd September. This 
state of his affairs does notrender it pro- 
bable that he was in a position to keep 
Rs 14,000 or any other considerable sum 
in his house during the three months an- 
tecedent to the alleged payment of cash to 
the appellant. Again, the body of the pro- 
missory note on which the appellant sues 
is in the handwriting of the person who 
signed it, and the handwriting in the case 
both of the body of this note and its 
signature appear indistinguishable from the 
admitted handwriting of the respondent. 
Indeed the Trial Judge came to the con- 
clusion, on a comparison of documents and 


‘he had signed the note on the 


after taking evidence, that the signature 
was genuine. Further, subject to one 
important discrepancy, which their Lord- 
ships will presently deal with, the appel- 
lant’s books bear out his assertion tbat 
the balance was liquidated by means of 
the promissory note. The respondent ought, 
in the ordinary course, to have in his turn 
produced his books to show the entries 
made by him at ‘the time and so bear out 
the case of cash payment which he made. 
In addition to his business as a book- 
maker he had, as already stated, a factory. 
His excuse for not producing the appropriate 
books was that they had been destroyed 
in a fire which took place atthe factory 
on the 10th and llth November, just after 
the transaction in question. He said that 
two books only had escaped destruction, 
but it appears that the entries in neither of 
these related to the transactions in question. 
As against this testimony the appellant 
called one Cawasji, who was agent for the 
Insurance Company from which the respond- 
ent recovered the amount of the damage 
caused by the fire. Cawasji said that he 
had produced to him by the respondent 
books otber than the two referred to, in- 
eluding a cash book. The evidence taken 
renders it very doubtful whether the room 
jn which the books were was destroyed at 
all by the fire. Their Lordships cannot 
accept the story told by the respondent 
about the destruction of his books. 


But on the other side the case made by 
the appellant was in its turn unsatisfactory, 
the promissory note on which he sued was for 
Rs. 15,000 being made out for the balance 
of Rs, 14,000, and Rs. 832 for interest 
due, the remainder being stated to have 
keen paid in cash. But the note was dated, 
not on the Diwali day, the 5th, ‘but on 
the 7th November. The appellant and the 
witnesses whom he called insisted through- 
out that the date of the transaction was the 
7th, and that the note was signed then. They 
produced books which supported this state- 
ment, These books showed the Rs. 14,000. 
as paid in cash on the 5th November and 
the debit for Rs.15,000 on the promissory 
note as made under date the 7th. But 
the respondent succeeded beyond question 
in completely disproving the allegation that 
latter 
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date. He established conclusively that he 
was in Bombay and not in Poona on that 
day It was not until this evidence had 
been given that the appellant’s Solicitor 
suggested in his reply that the date of 
the disputed note and the date assigned 
by the appellant for the transaction might 
have been a mistake, and that the note was 
post dated and really signed on either the 
5th or the 6th. 

The Trial Judge took the view that the 
appellant and his witnesses had perjured 
themselves about the date and that his 
books had been so fabricated as to support 
this story. But he held that the note 
was in fact signed by the respondent, and 
that the transaction had in reality taken 
place in the formalleged by the appellant, but 
on the 5th and not on the 7th. He considered 
that both parties had committed perjury 
and to mark hissense of what had occur- 
red, while deciding in favour of the appel- 
lant, he deprived him of his costs. 


The learned Judges of the High Court 
took a different view. They were of opinion 
that the Trial Judge’s finding that the dis- 
puted note was signed on a different date from 
that alleged by the appellant in his plaint, 
and the evidence given, constituted a fatal 
variance from the case pleadedand made. They 
thought that the receipt in the appellant’s 
account on which the respondent relied, 
and by which the appellant purported to 
acknowledge receipt of cash in payment of 
the previous debt, was sufficient evidence of 
payment in cash as alleged by the respond- 
ent. They considered that the destruction 
of the respondent’s books in the fire had 
been proved, and that there had been no 
suppression by him of facts. They thought 
that there was evidence that the respondent 
was in a position to haye made the cash 
payment set up. As to the finding of the 
Trial Judge that the note was.signed by 
the respondent, they thought that the 
handwriting was similar to the handwrit- 
ing of the respondent in other promissory 
notes produced for comparison and admitted 
by him, but that this circumstance was 
not sufficient to rebut what they regarded 
as the inference irresistibly arising from 
the other proved facts in the case, that 
the handwriting was the work of a clever 
forger. They laid great stress on the 
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principle that it would “introduce the 
greatest amount of uncertainty into judicial 
proceedings if the final determination of 
canses is to be founded on inferences af 
variance with the case that the plaintiff 
has pleaded, and, by joining issue in the 
case, has undertaken to prove.” 


Their Lordships are of opinion that 
the High Court has applied this principle 
in an abstract and unsatisfactory way, 
which has misled them in estimating the 
merits in the controversy before them. In 
applying such a principle the whole of the 
circumstances must be taken into account 
and carefully scrutinised. The question is, 
in ultimate analysis, one of circumstances 
and not of law. In tbe case which the 
Board has on the present occasion to 
consider the fundamental questions are 
whether the sum due was paid in cash, 
and whether the note was aforgery. No 
doubt the appellant was quite wrong in 
saying that the note was signed on the 
day on which it was dated, the 7th 
November 1907. On that date it is 
proved that the respondent was not in 
Poona, but he may have post dated the 
note accidentally, or for some purpose, and 
have signed it on the Sth or 6th. It is 
going too far, in their Lordships’ opinion, 
to infer, what the Trial Judge inferred, 
that the books must have been fabricated, 
and that deliberate perjury was committed. 
It is quite possible that all that happened 
was that the appellant and his witnesses, 
whose testimony was given a year anda 
half after the event, had not made out 
the accounts until some interval had elapsed, 
and were then misled by the documents 
into making a serious but not conclusive 
slip. The accounts in the appellant’s books 
may quite naturally have been erroneously, 
but in good faith, based on the date of 
the note. The natural inference from the 
documents and the evidence appear to their 
Lordships to be that the signature was 
genuine and that the transaction, like the 
previous transactions, was nota closing of 
this account by the payment of cash, but 
was a liquidation by means of a fresh 
note. In the view that they take of the 
evidence, what they have stated appears to 
them to be the proper inference from what 
is established by the evidence. They are 
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unable to agree with the High Court either 
in their view of the evidence or in thinking 
that the general principle on which the 
learned Judges relied can be decisive of 
a case in which the cardinal issues are in 


reality those stated. Their {Lordships are , 


not called on to interfere with the discre- 
tion exercised by the Trial Judge as to 
costs, but they think that at all events on 
the main question he was right, and 
the High Court wrong. 

They will, therefore, humbly advise His 
Majesty that the judgment of the Court 
of first instance should be restored, and 
that respondent should pay the costs of 
this appeal and of the proceedings in the 
High Court. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. Latteys 
and Hart. 

Solicitors for the Respondent: 
Downer and Johnson. 


Messrs. 


ALLAHABAD HIGH COURT. 
Execution First Civiu Arrear No, 275 
or 1915. 

March 14, 1916, 
Present:—Mr. Justice Piggott and 
Mr, Justice Walsh. 
HARDWARI LAL- Decres-Horper— 
APPELLANT 

versus, 

MUHAMMAD SALAMAT ULLAH KHAN 
AND ANOTHER—JUDGMENT- DEBTORS— 
RESPONDENTS. 

Uivil Procedure Code (Act V of 1908), O. XXT, r. 90 
—Person ‘whose interests ure affected by the sale’, 
meaning of —Declaratory suit by person alleging exclu- 
sive ownership in himself—Application in execution to 
set aside sale during pendency of suit, whether lies. 

After the passing of a decree absoluto, but before 
the actual sale of the mortgaged property in pur- 
suavce of that decree, the plaintiff, who was neither 
the decree-holder nor the judgment-debtor, filed a 
suit asking for œ declaration that he was the real 
owner of the property covered by the mortgage and 
ordered to be sold by tho Court. The property, 
however, was sold. Then, he applied to have the 
sale set aside under the provisions of Order KAT, 
rule 90, while his declaratory suit was yet pending: 

Held, that the plaintiff could not apply under 
Order XXI, rule 90, Civil Procedure Code, before 
the declaratory suit was decided, as any decision 
come to on the said application would amount to 
prejudging the suit, [p. 272, col. 2.] 


Execution first appeal from a decree of 
the Subordinate Judge, Shahjahanpur, dated 
the 24th of July 1915. 

Dr. Sundar Lal, for the Appellant. 

Dr. S. M. Sulaiman, for the Respondents. 

JUDGMENT. 

Warsa, J.—This is an appeal against 
an order setting aside a sale under the provi- 
sions of Order KAT, rule 90, of the Code of 
Civil Procedure. The first point taken is 
that the application under that rule was 
made by one Salamat Ullah Khan, who was 
neither the decree-holder nor the judgment- 
debtor, nor a person otherwise entitled to 
make any such application. We think this 
contention inust prevail. The decree was one 
passed against Amanatullah Khan ua son of 
Salamat Ullah Khan aforesaid. It was a 
mortgage-decree. A decree absolute 
was obtained onthe 17th of January 1913 
and the sale actually took place on the 
20th of March 1915. In the meantime Sala- 
mat Ullah Khan had filed a suit, on the 9th 
of March 1915, asking for a declaration that 
he was himself the real owner of the pro- 
perty covered hy the mortgage and ordered 
to be sold in execution of tbe same. This 
suit is still pending. The question is, whether 
under these circumstances, Salamat Ullah is a 
person whoseinterests are affected by the 
sale, within the meaning of Order XXI, rule 
90, aforesaid. It is of little use to refer to 
reported cases which turn on the wording of 
section 311 of the former Code of Civil Proce- 
dure (Act XIV of 1882). There has been a sub- 
stantial and intentional alteration in the law 
effected by the passing of the present Code. 
Nor is it of much use to refer to cases such as 
that of Abdul Aziz v, Tofaj-addin (1), in 
which the learned Judge has remarked that 
the expression “whose interests are affected 
by the sale” has a wider import and a wider 
scope than the corresponding expression used 
in section 811 of Act XIV of 1822. For certain 
purposes the phrase used in the present Code 
may be a wider one, but we have to apply the 
words to the facts immediately before us. It 
seems to us that it would be a dangerous 
proposition to lay down that the interests of 
Salamat Ullah Khan are affected vy the sale 
held on the 20th of March 1915, while his 
declaratory suit was actually pending. To say 


that his interests areaffected by thatsale might 
(1) 23 Ind. Cas. 839,19 0, W. N. 326. 
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be to pronounce an opinion as tothe possibi- 
‘lity of the success of his declaratory 
suit. If bis property has been sold in 
éxecution of a decree obtained against 
his son, and he is not estopped by the pro- 
visions of section 41 of the Transfer of-Proper- 
ty Act (IV. of 1882) from setting uphis true 
title, then the sale isa nullity as against him 
and cannot affect his interests. If, on the 
other hand, he has no real interest in the 
property in suit, he should obviously not be 
permitted to maintain the application under 
Order XXI, rule 90. We, therefore, accept 
this appeal, set aside the order of the Court 
below allowing the application of Salamat Ul- 
lah Kban and direct the record to be return- 
ed to that Court in order that ib may proceed 
to pass all necessary orders contirming the sale 
and to dispose of the matter in accordance 
with law. The appellant will get his costs 
of this appeal, including fees on the higher 
scale. 
. Appeal allowed. 





FRIVY COUNCIL, , 
ÅPPEAL FROM THE SUPREME Court or 
Soura AFRICA. 
July 20, 1915, 
Present:—Viscount Haldane, Lord Dunedin 
f and Lord Sumner, 
BRITISH SOUTH AFRICA COMPANY 
PLALNTIFVS — APPELLANTS 
versus c 
LENNON, LIM.—Derenpants— 


RESPONDENTS. 

Negligence—Sale of goods—Specification of wrong 
yuantity in label—Warranty —Damages, action for 
—-Business reputation. of vendor-—Purchaser’s. omis- 
sion to make enquiry, whether contributory negligence 
— Appellate Court--Appreciation of evidence. 

The plaintiffs placed an order with the defend- 
ants, a firm of good business repatation, for & 
certain quantity of arsenite of soda, for making 
‘dip’ for cattle. ` The defendants delivered 56 Ibs., 
but the drums ‘containing the soda were wrongly 
labelled as containing 8% ibs. only. The label 
contained instructions as to the quantity of water 
to be used for mixing up “with the soda. The 
plaintiffs’ servant acted up to the instructions, 
with the resulb that a strong ‘dip’ was prepared 
and the cattle were injured. Jn an action to 
recover damages, the defendants pleaded inter alia 
that plaintiffs were guilty of contributory negligence 
in not making enquiries and detecbing the mis- 
take; 

Held, that plaintiffs were justified in relying on 


19 ` 


the specification as to quantity ou the label and 
that no duty was cast on them to mako enquiries 
to ascertain the exact quantity delivered, and 
hence, there was no contributory negligence. on 
their part. [p. 275, col. J.J 

There are cases in wliich, in face of the irrefray- 
able testimony of contemporary written communi- 
cations or of a course of business, an Appellate 
Tribunal may bring their knowledge of life and 
business to bear and say, confidently and rightly, 
that evidence given about them at the trial cannot 
be true, be the Trial Judge’s impression of the 
witness what it may. [p. 274, cols. 1& 2.] 

Appeal by special leave from a judgment 
of the Supreme Court of South Africa 
(Innes, J.,and Solomon, J.; Lord de Villiers, 
C. J., dissenting). 

Sir Robert Finlay, K. O.. Mr. O. H. 
Tredgold, K. O. (of the South African Bar), 
and Mr. Horace Douglas (for Sir H. Greenwood, 
serving with His Majesty Forces), for the 


` Appellants. : 


Messrs. Leslie Scott, K. C., and D. M. Hogg, 

for the Respondents. 
JUDGMENT. 

LokD Sosmer.—The single question in this 
case is whether culpa was imputable 
to the plaintiffs either in causing the damage 
sued for jointly with the defendants’ culpa 
or in failing to avert the consequences of the 
defendants’ culpa by the exercise of reasonable 
care. It has throughout been spoken of as 
contributory negligence to be tested by the 
linglish decisions. Whatever difference there 
may be in general between the English 
doctrine of contributory regligence and the 
Roman-Dutch doctrine of culpa, no confusion 
arises here from speaking of the one in terms 
of the other. 

By a majority the Supreme Court of 
South Africa held that Harrington ought 
to have understood from the telegrams that 
he had received all the drums sant, and 
that they contained 54 cwts. of arsenite of 
soda; that he was accordingly negligent in 


„acting on the assumption that they only 


contained 934 Ibs. of arsenite of soda, the 
labels notwithstanding; and that his state- 
ment, that he thought 53 ewts. had only 
been sent off, and had not yet baen delivered 
to him, was an afterthought and an untruth. 
Me. Justice Solomon adds as an alternative 
view that even if Harrington’s explanation 
were true his conduct was navertheless 
careless, and that he ought not to have mixed 
and used ‘the dip till he had obtained explana- 
tion from Mosses. Lennon, singa “a telegram 


Fak 4 
BRITISH SOUTH AFRICA COMPANY V, LENNON, 


to Tienuons would have cleared up the matter 
in a‘day.” <A further and apparently a 
fresh argument was advanced at their 
Lordships’ Bar in the form of a dilemma— 
first, that Harrington was careless, as above 
stated; and secondly,if he was not, it was 
said thatthe appellants’ “Farms” office at 
Salisbury was, because the officials there 
ought to have understood from MHarrington’s 


telegram what had occurred, and by apply- 


ing to Messrs. Lennon at once could have 
cleared up the matter in time. 

As to Harrington’s negligence, itis to be 
observed that the question wasone exceed- 
ingly personal to himself. The reasonable- 
ness of his conduct, under the circumstances, 
was very much dependent upon what he knew, 
thought and believed on September 11, when 
he mixed the dip, and on September 12th, 
when he had it used He may have been 
stupid, but no case was realiy made that, 
being what he was, he onght not to have 
been employed. His judgment may have 
been honestly at fault, but that alone would 
be no defence. Ifa man of ordinary care, 
standing in his place, would have read the 
telegrams ashe says that he did, have 
believed in the explanation in which he 
says that he believed, and would thereupon 
have acted as he acted, and if his account 
. of his reading of the telegramsand of his be- 
lief in the explanation of them be true, then 
the conclusion of fact that he was not guilty 
of negligence was fully supported by the 
evidence and was right. 


Harrington was examined and cross- 
examined at length. If he gavea flippant 
answer or two, the Trial Judge was best 
able to decide how far that impaired 
the general value of his evidence. In 
rejecting Harrington’s explanation of his 
uuderstanding of the telegrams, Mr. Justice 
Solomon observes that “nowhere does he 
state thatat the time ofthe occurrence he 
believed that this was the true explanation.” 
There appears to be some oversight here, far 
from the evidence Harrington clearly 
meant to say that when he mixed the dip he 
believed that the drums sent had not all been 
delivered, and so the Trial Judge took it. 

Their Lordships are far from saying that 
this conclusion was binding upon the Court 
of Appeal. There are cases in which, in 
face of the irrefragable testimony of con- 
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temporary written communications or of a 
course of business, an Appellate Tribunal 
may bring their knowledge of life and 
business to bear and say, confidently and 
rightly, that evidence given about them at 
the trial cannot be true, be the Trial Judge’s 
impression of the witness what it may. The 
present, however, is by no means such a 
case. The telegrams which Harrington 
received state that 54 cwts. of arsenite of 
soda had been despatched in two lots, They 
do not say in how many drums this quantity 
was contained. Nicely scrutinised, they 
might disclose that it was contained in 
eleven drums, the very number which 
Harrington had in hand, and, therefore, that 
it had all been delivered to him; but this 
riddle was by no means plain for a stockman 
toread. South Africa is familiar with two 
tons—the ton avoirdupois and the metric ton 
—and under the names of the “long” hund- 
redweight and the “shorb? it enjoys two 
standards of weight. Unfortunately, not 
only is each called a hundredweight and iis 
moiety half a hundredweight, but people 
write 50 lbs. when they mean 56 lbs. This 
was done in the Salisbury office telegram of 
September 9, but noone has suggested that 
this was negligence or that it affected the 
cause of action. Accordingly, if Harrington 
was to identify the eleven drums, weighing 
616 lbs., which were inhis hands, with the 
unspecified number of drums containing the 
quantity of arsenite of soda mentioned in the 
telegram, he had to divine that in the 
expression ‘one 50 Ibs. the other 5 ewts.,” 
the hundredweights were “long” though the 
half- hundred weight appeared to be, and 
really might be, “short”, and that the half- 
hundredweight really was “long” though it 
was expressed as “short.” So understood, 
the telegram certainly told him that 616 lbs. 
had besen sent, and 616 lbs. was the 
quantity which he had received. If, however, 
the 5 cwts. were “short” hundred weights, as 
the 50 lbs. appeared to be a “short” half- 
hundredweight, allthat had been sent was 
550 lbs. and then at 81 lbs. of arsenite of 
soda fo the drum, which he said he believed 
to be the case on the faith of the label, 
a large quantity must have been still on the 
way. Probably he went through no 
pavticular mental process, but simply ac- 
cepted the explanation which occurred to 
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him, That would be neither astonishing nor 
careless in itself. Certainly such telegrains 
are not so clear and convincing as to warrant 
the conclusion that Harrington could not have 


been truthful, and that he had deceived the” 


Trial Judge. 


The alternative suggestion that an enquiry 
of Messrs. Lennon would have been a quick 
and certain way of solving the puzzle, depends 
on whether Harrington or the Salisbury 
office made it, and on Messrs. Lennon’s will- 
ingness and ability to give the correct answer 
when applied to. When a claim was made for 
the loss against Messrs. Lennon, based on an 
allegation of negligence in labelling the drums, 
twenty-three days elapsed before they admit- 
ted, and then as to onedrum only, “that one 


of our staff inadvertently placed a label pro- - 


perly belonging to an 8% ths. tin on the 56 lbs. 
drum,” at the same time charging Har- 
rington v ith gross carelessness or incapacity. 
There is certainly nothing tere to show much 
willingness on their part to admit an error on 
September 11, even if they then knew of it. 
Even down to December :6 Messrs. Lennon 
confined their admission of error to one 
drum, disputing that any error could be prov- 
ed as to the other ten. Though the defend- 
ants’ servants were carefully asked if any 
enquiry about the label had been made of 
them before the cattle were dipped, they 
were equally carefully not asked whether, if 
anenquiry had been made, they could and 
would have cleared up'the mystery then. Owen, 
the egregious person who committed this 
blunder, was never asked to say that upon 
enquiry from outside he would have made a 
clean breast of what he haddone. It is true 
that the Trial Judge says “an enquiry would 
almost immediately—in a few minntes if 
they had sent a man down to Lennon’s—have, 
elicited the fact that these drums were wrong- 
ly labelled.” This, however, rests on 
nothing in the evidence, and is true only if it 
be assumed that the enquiry would have 
‘yeached Owenand that Owen would have cou- 
fessed what he had done. In their Lord- 
ships’ opinion this point, as a ground for 
finding negligence against Harrington 
himself, bas no fourdation, for it was never 
suggested that he should have disregard- 
ed the regular routine and have telegraphed 
to.any one but the “Farms” office; and 
as regards the officials» there, it is 


only a plausible speculation, which is not 
really supported by any substantial evidence. 

It ought to be remembered throughout’ 
this case that, admittedly, Messrs. Lennon’s 
reputation in their business is high, and 
that their ‘clerk’s blunder was as extra- 
ordinary as it was unpardonable. Persons 
in Harrington’s position, or in the position 
of the officials at Salisbury, were warranted 
in patting great faith in the correctness 
of the labels under which Messrs. Lennon 
sent out their goods, and, however they 
might be perplexed by the discrepancy be- 
tween the label and the weight of the 
drum, could not be reasonabls expected 
either to hit on the true explanation of it 
or to hold their hands for fear that a des- 
cription proceeding from so respectable a 
firm might yet be so grossly erroneous. 
lf no such idea occurred to them, they 
cannot be stamped as negligent in con- 
sequence. Harrington was  pre-ocenpied, 
and not unreasonably, by the fear that he 
had not arsenite of soda enough, not that 
the label was false or that he bad far 
too much. His daty was to make and use 
a dip with the arsenite of soda ordered 
by the Salisbury office and sent in by 
Messrs. Lennon. If the dip was too weak, 
it might not kill all the ticks, but, at any 
vate, it would not kill any cattle. Why 
should he be expected to divine that, on 


the contrary, thanks to the defendants’ 
fault, his dip was-too strong and his 
surmises were mistaken? After careful 


examination of the evidence their Lordsliips 
have been unable to avoid the conclusion 
that the decision of the Trial Judge was 
not reasonably open to exception, and that 
there was no sufficient ground for interfering 
witt it, and they will humbly advise His 
Majesty that it should be restored, and 
the judgment appealed against should be 
reversed and the present appeal should be 
allowed, with costs here and below. 
Appeal allowed. 

Solicitors for the Appellants: Messrs. 
Coward § Hawksley, Sous 5 Chance. 

Solicitors for the Respondents: Messrs, 
Slaughter Y May. 
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‘ALLAHABAD HIGH COURT. 
First Civin APPEAL FROM Orper No. 170 
oF 1915, 

February 28, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

Kunwar DIGBIJAI SINGH—Derenvanr— 
APPELLANT 
VETSUS 
HIRA DEVI—P.aintirr—Reaponpent. 

Agra Tenancy Act (IT of 1901), 8. 164—Juris- 
diction—-Suit for profits in respect of rents of shops and 
houses, market dues and ground rents—Suit cognizable 
by Civil Court only. 

À claim for the plaintiff’s share of {he rents of 
shops and houses, market dues and ground rents in 
connection with a market realized by the defend- 
ant, a lambardar, is not cognizable by the Revenue 
Court under the provisions of section 
Agra Tenancy Act, inasmuch as the jurisdiction 
of the Revenue Court is excluded unless the profits 
claimed are strictly in respect of revenue-paying 
lands. [p. 276, col. 2; p. 277, col. 1.) 

First appeal from the order of the 
District Judge, Moradabad, dated the 16th 
August 1915. 

Mr. B. E. O’Conor (with him Messrs. 
Nihal Chand and Sital Prasad Ghose), for 
the Appellant. 


Mr, Rama Kant Malaviya, for the Re- 
spondent. z 
JUDGMENT. 
Piacorr, J.—In this case the plaintiff 


and the defendant are both co-sharers in 
a certain mahal and the defendant is the 
recorded lambardar of the same. The 
plaintiff brought. the present suit in the 
Civil Court, alleging that the defendant 
had during the years in suit realized 
certain moneys on behalf of himself and 
of the plaintiff, in respect of which the 
latter claimed ‘his share. The moneys in 
question are described as being rents of 
certain shops and houses, market dues 
and ground rents paid in connection with 
a market. Apart from his defence on the 
merits, the defendant pleaded that these 
realizations had. been made by him in his 
capacity of lambardar of the mahal, and 
that the only form of suit which could 
be brought against him would be a suit 
under section 164 of the Agra Tenancy 
Act (Local Act If of 1901). He also 
pleaded that a suit under the provisions 
of the Tenancy Act had already been 
brought against him as lambardar in the 
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Revenue Court, and that, of the claim 
now put forward, & part, namely, the 
portion relating to the rents of. shops and 
houses, had been included in the claim 
before the Revenue Court and dismissed by 
that Court, while the remainder of the 
claim had not been included in the suit 
brought in the Revanue Court, whereas. it 
should have been so included. The Court 
in which the present suit was filed upheld 
the defendant’s contention on the point of 
law and held that the whole of the present 
suit was barred, either by the provisions 
of section 11 of the Code of Civil Pro- 
cedure, or by those of Order II, rule 2, of 
the same Code. In appeal the learned . 
District Judge has reversed this finding 
and remanded the case for trial on the 
merits. The defendant appeals against the 
order of remand. We haye heen referred 
to one authority which certainly has some 
bearing onthe question of law involved. 
It is the case of Baldeo Singh v, Bent 
Singh (1). The learned Munsif seems to 
have thought that that case was authority 
for bis decision; but if it be attentively 
examined, it seems to be all the other 
way. The learned Chief Justice in that 
case came tothe conclusion that the money 
claimed in the suit then before him was 
part of the income of a village derived 
from revenue-paying land, and that coun- 
sequently the lambardar who had realized 
it was bound to.inelude it among the 
divisible profits for the benefit of other 
co-sharers, and could be made to account 
for the same by means of a suibin the 
Revenue Court. The learned Judge who 
concurred in the decision, laid it down that 
the word “profits” should be understood 
to mean all income which the lambardar 
of a mahal realises by virtue of his posi- 
tion as such, save and except the income 
derived from lands occupied by dwelling 
houses and manufactories or appurtenant 
thereto. The income in question in the 
present case would seem clearly to be income 
derived from land occupied by dwelling 
houses or appurtenant thereto. So far as I 
can gather from the record, it is not revenue- 
paying land within the sense in which that ex- 


(i) A. W. N. (1899) 67. 
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pression was used by the learned Chief 
Justice in the case under reference. The 
learned District Judge has based his 
decision upon a somewhat broader ground; 
the point seems to me to be a very 
arguable one if it came before us as res 
integra. I think, however, it is virtually. 
covered by the decision to which I have 
referred, and that this is a matter in which 
it is peeuliarly important that the estab- 
lished course of decisions should not he 
disturbed. Atany rateIam not prepared 
to dissent from the conclusion arrived at 
by the learned District Judge that the 
present claim was not one which could 
have been maintained as a suit for profits 
in the Revenue Court under section 164 
of the Tenancy Act. Ifthis is so, then 
both the objections taken fall to the 
ground, as neither Order II, rule 2, of the 
Code of Civil Procedure, nor section 11 
of the same Code could bar the present 
“suit. I would, therefore, dismiss the appeal 
“with costs. : 
Warsn, J.—I concur, 
Appeal: dismissed. 


PATNA HIGH COURT. 
First Civiu APPrAL No, 263 or 1913. 
_ April 6, 1916, 

Present:——Mr. Justice Sharfuddin and 
Mr. Justice Roe. ` 
Musammat NARAINBATI KUNWARI AND 

7 ANOTHER— DEFENDANTS— APPRLLANTS 

versus i 


RAMDHARI SINGH AND OTHERS— 


» PLAINTIPPI— RESPONDENTS. 

Hindu Law - Mitakshara—Alienation by widow—~ 
Debt incurred jor daughters daughter's marriage, 
whether chargeable on husband's estate—Daughter’s 
daughter, residence with maternal grandmother before 
marriage—Moral duty—Right to maintenance from 
maternal grandfathers property—Construction of docu- 
ment —Mortgage of widows ‘right and interest’, mean- 
tng of. 

A daughter's danghter, in a Mitakshara Hindu 
family, has no legal claim for maintenance from 
the came left by her maternal grandfather. [p. 279, 
col. 1, 

Tho marriage of a daughter is a religious act 
and a widow should charge her husband’s estate 
with the costs of the marriage of the danghter 
and the daughter has also a right to be maintained 
by the estate. [p. 279, col. 1.] 
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As, after marriage, the daughter enters into the 
family of her husband, hor daughter has no claim 
to have her marringe performed out of her 
maternal grandfather's estate. The fact thai she 
was always living with her maternal grandfather 
and wags an orphan at date of her marriage casts 
a moral duty on the grandmother to have her 
properly married, but will not be a legal necessity 
of such a nature as to bind the estate. [p. 279, col. 1.) 

A mortgage by a widow of her ‘right ond 
interest’ in her husband’s estate docs not indiente 
necessarily that she mortgaged only her Hfe- 
interest. [p. 278, col. 2.] 

Per Roe, J.—A widow's estato cannot be made 
liable for expenses incurred in discharging a moral 
obligation, though it was bronght on the widow's 
family by reason of pressure of local Hindu opinion. 
When the moral obligation is brought about by the 
widow’s voluntary act, all tho consequences of that 
initial voluntary act must be considered in themselves 
voluntary obligations, and not legal obligations for 
which her husband’s estate could be encumbered. 
[p. 279, cols. 1 & 2.] 

Mokhada Dassee v. Nundo Lal Haldar, 28 C. 278 at 
p. 288; 5 C. W. N. 297, referred to. : 


Fappuluri Tatayya vo Garinalla Ramakrishnamma, 
6 Ind. Cas. 240; 34 Mi 288; 8 M. L., T. 74; 20 M, L. J. 
799; (1910) M. W. N. 222, explained. 


Appeal against the judgment and decree 
passed by the Officiating Second Subordinate 
Judge, Monghyr, dated the 29th of April 
1913. 


Messrs. P. R. Das, Rat Guru Sharan Prosad 
and N. C. Roy, for the Appellants. 


~- Messrs. Pugh, Jayaswal and Kulwant Sahat, 
for the Respondents. 


JODGMENT, 


Suarroppin, J.—~This is an appeal from 
the judgment and decree of the Subordinate 
Judge of Monghyr, dated the 2bth April 
1913. The suit was-instituted on the basis 
of a mortgage-bond executed by a lady 
named Anupbati on the 5th Bysack 1305, 
corresponding to the 9th June 1898. Before 
I refer to the facts of the case it is necessary 
to mention here the relationship of the 
parties concerned. One Maharaj Singh 
was the ancestor of the defendants. He 
was married to one Narainbati, who is the 
defendant No.1 inthe suit. He had two 
sons, namely, Jugal Prasad and Kamla 
Prasad. Jugal Prasad is defendant No. 2 
in the suit. Kamla Prasad had two wives, 
namely, Sunderbati and Anupbati. This 
Anupbati is the mortgagor of the bond in 


r 


“defendants. 
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question. By Anupbati, Kamla Prasad had 
a daughter, named Surajbati. This daughter 
Surajbati was married to one Lali Singh, 
son of Tota Singh, and Adyabati was the 
daughter of Sarajbati and Lalji. Anupbati 
mortgaged some shares in two or three 
villages to one Ramdhari Singh, who is the 
plaintiff in the suit. By this mortgage 
the plaintiff advanced to Anuphati a sum 
of Rs. -,5u0 and the mortgage-bond rerites 
that this loan was for the purpose of 
performing tke marriage of Adyabati, her 
daughter’s daughter, “The plaintiff brought 
the suit for the realisation of Rs. 7,000 and 
odd, which includes the principal of Rs. 1,500 
and interest and donble interest. The 
defendants contested the suit on the ground 
that Anupbati had mortgaged only her 
life-interest, and she being dead, the present 
suit is not maintainable against the present 
Another contention on behalf 
of the defendants was that the claim was 
barred by reason of limitation, and that 
in accordance with the Hindu Law, the 
performance of the marriage of Adyabati 
cannot be treated as a charge on the estate 
of Kamla Prasad. The question of limitation 
arises in this way. The present suit has, 
no doubt, been instituted more than 12 years 
after the due date as mentioned in the bond. 
The due date mentioned in the bond is the 
month of Bysack 1307 Fasli. The present 
suit was instituted on the 18th May 1912, 
that is, more than 12 years after the date 
fixed for the repayment of the bond. But 
there is anendorsement onthe back of the 
bond showing payment ofa portion of the 
interest on the 5th Asar 1314 Fasli, a sum of 
Rs. 100 through Manohar, a cook. if the 
money was really paid as indicated by the 
endorsement, the limitation woald begin to 
run, not from the due date as mentioned 
in the bond, but from the date of the en- 
dorsement. On behalf of the defendants- 
appellants it has been conceded that if this 
endorsement is a genuine one, the snit 
would be saved from limitation. The eyi- 
dence with regard to the endorsement is, 
1 find, in the deposition of Ramdhari 
Singh, plaintiff. He said, Manohar, the cook 
of Anupbati, paid Rs. 100 on account of 
the interest of the bond to her. “I endorsed 
it on the bond.” Practically there has 


- been no cross-examination on the question 
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of the payment of the Rs. 100. The cross- 
examination on that point consists of about 
two or three lines, wherein it was suggested 
that Manohar was in service under the 
plaintiff. The plaintiff has denied it; no 
evidence has been put forward on behalf of 
the defendants to shew that Manohar was 
never in the employ of Auupbati, and that 
he was in service under the plaintiff. Mr. 
Das, appearing for the appellants, admitted 
that there was no evidence to contradict 
the statement of the plaintiff about the 
payment of Rs. 100, and it is conceded that 
has 
not been rebutted by the defence, and the 
Court may take the payment of Rs. 100 
as afact. Lam of opinion, therefore, that 
the payment of Rs. 100 on the oth Asar 
1314 saved the claim from limitation. 


The next point urged is that Anupbati 
mortgaged only her life-interest. Our at- 
tention has been drawn to certain expres- 
sions in ‘the bond itself. At two places in 
the bond it is stated, that she mortgaged 
her shares in two or three of the villages. 
In that connection she says, “my right 
aud interest therein.” She means what- 
ever right she had, and this does not indicate 
necessarily that she had mortgaged only 
a life-interest, But she further in the same 
document says, “I, the declarant, or my 
heirs and successors shall not, until repay- 
ment of this bond with principal and 
interest, etc”? This really shows that what 
she intended to mortgage was a heritable 
estate and not a life estate. I think this 
point also faiis. 


Then the question as to whether ina 
Hindu ' family a daughters daughter can 
have any claim for maintenance from the’ 
estate left by a maternal grandfather. A 
passage from Mayne was referred to in this 
connection, which lays dawn a rule of law 


“based on the pronouncement of the J di- 


cial Committee. That author at page ~78, 
3rd Edition, says, “it is admitted on ail bands 
that if there be collaterals of the husband 
the widow cannot, of her own will, alienate 
the property, except for special purposes, 
a religious or charitable purpose or those 
which are supposed to conduce to the 
spiritual welfare of her husbind. She has 
a larger power of disposition than that 
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which she possesses for the purely worldly 
purposes, and to support an alienation for 
the last she must show necessity.” Adya- 
batis mother was married to one Lalji, who 
was the son of Tota Singh. There can be 
no doubt that in accordance with the Hindu 
Law, the marriage of a daughter is a reli- 


` gious act, and the estate should be charged ` 


with the costs of marriage of the daughter, 
and the daughter has also the right to be 
maintained by the estate. But once she 
has married she enters into the family of 
her husbaud. Surajbati, therefore, after 
her marriage became a member of the 
family of Tota Singh, her father-in-law, 
-and it was, therefore, the duty of Lalji and 
his father Tota Singh to see that Adyabati, 
the daughter of Lalji, was married. On be- 
half o the respondent it has been pointed 
out that Anupbati having only a daughter, 
namely, Surajbati, was anxious to keep the 
daughter in her own house even after her 
marrisge, and that, therefore, Lalji, a poor 
cultivator’s son, was selected as the husband 
of Surajbati, so that he may come and live in 
his mother-in-law’s house as a ghurjamat and 
that since this marriage of Surajbati she al- 
ways remained in her mother’s house, and 
that, therefore, it was the duty of Anupbati to 
see that Surajbati’s daughter was properly 
married, Tota Tingh was a cultivator, and 
from the evidence it appearsthat he hadabout 
20 bighas of cultivation; merely because Adya- 
bati remained with her grandmother Anup- 
bati is no ground, according to Hindu Law, 
to charge the estate of Kamla Prasad with 
the cost of her marriage. jt may be a moral 
duty to see that this girl was properly mar- 
ried, but I am not convinced that this cau at 
all be considered as legal necessity of a 
nature that would bind the estate, That 
being my opinion, the appealis decreed and 
the suit is dismissed with costs. 

Ros, J. - I agree that the appeal should be 
decreed and the suit dismissed with costs. 
All that | wish to add to the judgment of 
my learned brother, is that throughout Mr. 


Pugh’s argument an attempt has been made 


to make a widow’s estate liable for expenses 
incurred in discharging a moral obligation 
brought upon the widow’s family by reason of 
pressure of local Hindu opinion. This argu- 
ment is based upon the decision in the case 
of Fappuluri Tatayya y, Garinalla Rama- 
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krishnamma (1). ‘There is no doubt, as 
my learned brother has pointed ont, 
that legally there was no obligation 


to maintain the child Adyabati. This is per- 
fectly clear fromthe case of Mokhada Dassev v. 
Nundo Lal Haldar (2). The point Mr. Pugh 
takes is that there would have been grave 
dissatisfaction mong the Hindu community 
if this child had not been married from tha 
house of Anupbati with the ceremonial befit- 
ting the granddaughter of a zemindar. I hold 
that this moral obligation was brought upon 
the widow Anupbati by her own voluntary act 
in bringing the child Anupbati to her own 
house. That being a clearly voluntary act, 
all the consequences of that initial voluntary 
act must be considered in themselves volun- 
tary obligations, and not legal obligations 


for which the estate of Kamla Prasad 
could be encumbered. It is to be noted, 
moreover, that this case of Vappulud 


Tatayya v. Garinalla Ramakrishnamma (1) 
does not go nearly as far as Mr. Pugh con- 
tends. A widow can only alienate the de- 
ceased husband’s estate for some purpose con- 
nected with his spiritual welfare. The 
marriage of a daughter’s daughter is nota 
matter in which, outside Bengal, th maternal 
grandfather is concerned., So long as 
Tota Singh was alive and in a position to 
arrange for his son’s daughter’s marriage, 
that marriage wasa matter for Tota Singh 
to arrange. It is in evidence that Tota 
Singh gave the girl away. Any assistance 
rendered by Anupbati was voluntary assist- 
ance. It conferred no spiritual benefit on her 
deceased husband. The alienation was a 
volantary alienation, not an alienation for 
legal necessity. 


Appeal allowed. 


(1) 6 Ind. Cas. 249; 34 M. 288; 8 M. L, T, 74; 20 
M L. J.793; (1910) M. W. N. 222. 
(2) 5 0. W. N. 297; 25 C. 278 ab p. 288. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Eixucotioy or Decree Arrrau No. 46 or 1915. 
January 6, 1916. 
Present:—Mr. Stuart, A. J. C. 

SRI RAM— JUDGMENT-DEBTOR— 

APPELLANT 
versus 

MOHAN LAL—DECREX-HOLDER-— 
RESLONDENT. 

Civil Procedure Code (Act V of 1809), O. XXI, r. 22 

— Irregular or, defective application, notice under— 
Limitation. 
“ The issue of a notice under Order XXI, rule 22, 
Civil Procedure Code, gives a new start for limitation, 
even though the preceding application upon which 
the notice was issued was defective or irregular. 

Mohammad Abdul Karim Khan v. Nawaz Singh, 8 
Ind. Cas. 377; 18 O. C. 803, followed. 

Ram Dayal v. Narsingh Bahadur Singh, 4 Oudh and_ 
Agra Law Roporter 569, explained. 

Appeal against the order of the District 
Judge, Lucknow, dated the 27th August 
1915, upholding that of the Additional 
Munsif, Lucknow, dated the 13th July 1915. 

Babu Bisheshar Nath, for the Respondent. 

JUDGMENT.—The decisionof the Benchin 
Mohammad Abdul Karim Khan v. Nawaz Singh 
(1) lays down distinctly that the issue of a 
notice under section 248 of Act XIV of 
1882 corresponding to Order XXI, rule 22, 
of the present Code gives a new start for 
limitation ever though the preceding appli- 
cation upon which the notice was issued was 
defective or irregular. This decision follows 
the decisions of the High Court of Allahabad 
in Behari Lal v. Salik Ram (2) and Dhonkal 
Singh v. Phakkar Singh (3) and differs from 
the view taken by the Bombay High Court 
in Bhagwan Jethiram v. Dhondi (4). The 
appellant, who has argued the casein person 
with considerable ability, has pointed out to 
me that I have decided in Ram Dayal v. 
Narsingh Bahadar Singh (5) that where an 
application for execution of a decree does not 
contain a description of the property sufficient 
to identify it, it cannot be considered as a 
legal application and cannot have limitation. 
He suggests that the view that I took in that 

-cage is inconsistent with the view taken by 
the Bench in Mohammad Abdul Karim Khan 


(1) 8 Ind. Cas. 377; 13 O. ©. 303. 

(2) 1 A. 675. i 
(8) 15 A. 84; A. W. N. (1893) 36. 

(4) 22 B. t8. 

(5) 4 Ondh and Agra Law Reporter 569. 


w: 


CASES; . £1916 


SOMWARPURI V. MATABADAL. 


y. Nawaz Singh (1). Even if tbe view that 
I took had been inconsistent with the view 
taken in Mohammad Abdul Karim Khan 
v Nawaz Singh (1), 1 should be bound to 
follow the latter decision, as soon as it was 
brought to my notice, as it is a decision. of a 
Bench. But I cannot see that the view 
taken by the Bench is inconsistent with the 
view taken by me. All that I laid down was 
that an application for execution of a decree 
containing certain inherent defects was not 
an application according to law. I was not 
called upon to decide, and I did not decide, 
whether the issne of a notice under Order 
XXI, rule 22, did’ or did not give a new 
start for limitation even though the preced- 
ing application upon which the notice was 
issued was defective or irregular. I, there- 
fore, find the first six points against the 
appellant. On the last two points I 
agree with the lower Courts that such a 
defecf as arose by the omission to file the 
mukhiarnama was a remediable defect which 
was remedied in a legal manner. For the 
above reasons the appeal fails and is dis- 
missed. The appellant will pay his own 
costs and those of the respondent. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civiu Miscertangous No, 316 or 1915, 
March 10, 1916. 
Present:—Justize Sir George Knox, KT., 
Justice Sir P. O. Banerji, Kt., and 
Mr. Justice Tudball. 
Mahant SOMWARPURI— PETITIONER 
versus 
MATABADAL AND OTHERS —OPPOSITE PARTY. 
Stamp Act (II of 1599), s. 57—Bundelkhand Aliena- 
lion of Land Act (IE of 1903), 5. 17—Mortgage by 


Collector on behalf of mortgagor, whether exempt from 
stamp duty. 

A mortgage-deed executed by a Collector under the 
provisions of section 17 of the Bundelkand Aliena- 
tion ef Land Act (II of 1/03) on behalf of a mort- 
gagor is not exempt from the stamp duty chargeable 
under Act IL of 1699. [p. 281, col. 2.] 


Stamp reference under section 57 of 


Act IL of 1899 made by ‘the Board of 
Revenue. | 
Mr. A. ‘if. Ryves, in support of the 


Reference. 
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Mr. S. D. Sinha, for the Opposite Party. - 

JUDGMENT.—The proceedings before us 
consist of a reference by the Chief Control- 
ing Revenue Authority under section 57 of 
Act No, II of 1899, The case as stated to 
us is that on receipt under section 17 of 
the Bundelkhund Alienation of Land Act 
-(IL of 1903) of a decree passed by the 
Munsif of Allahabad against Mata Badal and 
others, the Collector of Allahabad offered the 
decree-holder, Mahant Somwarpuri, secretary 
of the Akhara Niranjani, a usufructuary 
mortgage of the judgment-debtor’s property 
for twenty years in full satisfaction of the 
decree. . The decree-holder expressed his 
willingness to accept the offer and the 
Collector, therefore, executed a mortgage-deed 
in accordance with the powers conferred on 
him under the said Act II of 1903. 

We have perused the particular deed and 
have considered its provisions. The question 
asked by the Chief Controlling Revenue 
Authority is, whether this mortgage-deed 
requires to be stamped and registered. 


There is only one section of Act No. II of 
1899 which sets out what instruments are 
instruments on which no duty should be 
chargeable. The Government has, however, 
power to remit duties under this Act in 
certain cases. As regards section 3 of Act 
No. 11 of 1899 we are of opinion that this 
mortgage-deed is not an instrument executed 
by, or on behalf of, or in favour of the 
Government. It is, as it purports to be, an 
instrument executed by the Collector of 


Allahabad, under the provisicns of section 17° 


of the Alienation of Land Act, No. II of 1903. 
Such instrument can in no way be said to 
heexecuted in favour of, or on behalf of, 
Government; ifany thing, it is an instrument 
executed infavour of the mortgagee by the 
Collector on behalf of the mortgagor. No 
remission under which this document will fall 
has been pointed out to us and we know of 
none. Our attention was directed to the 
remissions set out in Appendix C of the 
Stamp Manual. There is a Government 
Order, dated the 3lst August 1909, which 
expressly remits duty upon afresh mortgage 
and one executed in Heu of a previous 
mortgage-deed for the purpose of giving 
effect to the provisions of section 9, snb- 
section (2), of the Bundelkhand Alienation 
of Land Act, 1908. The document before 
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us can in no sense be said to have been 
executed under section 9 of the Bundelkhand 
Alienation of Land Act. The , existence of 
this exception points, if anything, to the 
conclusion that it was not the intention cf 
Government to remit the duty ona docu- 
ment executed under section 17, This is 
our answer to the reference made to us 
under the Stamp Act. 

With reference to the question whether 
the mortgage-deed requires to be registered, 
we know of no power conferred upon the 
Board of Revenue to refer questions to this 
Court under the Registration Act. 

We, therefore, do not answer this part of 
the question. 

Reference answered. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. ` 
Seconp Civit Aperat No. 112 or 1915. 
January 26, 1916. 
Present: —Mr, Lindsay, J. C. 
HORI LAL—Pratntirr—A PPELLANT 
Versus 
Thakur BHAGWAN BAKHSH AND 


- OTHERS— DEFEN DANTS— RESPONDENTS. 

Evidence Act (IT of 1872), s. 70—Registration Act 
(XVI of 1908), s. G(O—Ewecution of document, roof of 
—Admission of execution, meaning of—Registrar’s 
certificute, whether proof of execution. 

Whether a document is one which the law re- 
quires tobe attested or not, it is necessary in all 
cases to prove that the document has been cxe- 
cuted, that is to say, signed by the party making 
the transfer. [p. 282, col. 2,] 

Section 70 of the Evidence Act refers only to 
admissions made in the course of a trial and 
any admission which can be availed of under 
section 70 is only evidence against the party 
himself. [p. 282, col, 2; p. 283, col. 1.] 

The endorsement of a Registrar cannot be relied 
upon under section 60 of tho Registration Act in 


proof of the execution of a document. [p. 283, col. 
1.) 

- Appeal against the decree of the 
District Judge, Sitapur, dated the 5th 


February 1915, upholding that of the Ist 
Subordinate Judge, Sitapur, dated the 6th 
Aŭgust 1914, 

Babu Jshkwart Prasad, for the Appellant. 

Mr. A. P. Sen, for Respondents Nos. 1 to 
3. 

Mr, H. O. Dutt, for Respondent No. 6. 
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JUDGMENT.—This appeal arises out of 
a suit for redemption brought by the plaint- 
iff-appellant Hori Lal. One of the principal 
pleas taken in defence was that the plaint- 
iff had no title to redeem. The first Court 
decreed the claim. The second Court has 
dismissed the suit, finding in favour of 
the defendants that the plaintiff had no 
right of redemption. It is admitted that 
the plaintiff’s title rests upon a certain deed 
of sale, which is said to have been execut- 
ed on the 17th of August 1884 in favour of 
his grandfather, a man named Salik Ram. 
The sale-deed is said to have been execut- 
ed by one Daljit Singh. The property 
comprised in the sale-deed consisted of an 
S-pies share, which was at the time of the 
alleged transfer subject to a mortgage. The 
lower Appellate Court has found that the 
plaintiff failed to prove that Daljit Singh 
had executed this deed in favour of the 
plaintiff's predecessor-in-interest, Salik Ram. 
It is admitted that only two witnesses 
were produced in order to prove that this 
document had in fact been executed by 
Daljit Singh. The document, although not 
one which is required by law to be attested, 
purports to have been attested by three wit- 
nesses two of whom are proved to be dead. 
The third attesting witness,a man named 
Sitla Sahai who was aclerk to Salik Ram, 
gave evidence in the case but he was un- 
able to state that this document had in 
fact been executed by Daljit Singh. In 
his evidence he admitted that the document 
bore his signature as a witness but he 
added that he had no recollection of Daljit 
Singh; and he stated plainly that he was 
unable to remember the circumstances in 
which the document came to be written 
and attested by him. There is nota word 
in the statement of this witness regarding 
the signature of Daljit Singh upon this 
document. The only other witness who was 
produced was the Sub-Registrar of Sitapur. 
Even if we accept entirely the statement 
of this man all that he says is that he 
tered the deed, that he knew Daljit Singh, 
the man who purports to have executed it, 
and that he does not remember whether 
Daljit Singh signed the deed in his presence. 
He further states that Daljit Singh admitted 
execution of the docnment in his presence 
and deposed to the signatures of the two 
deceased attesting witnesses. There is not a 


INDIAN CASES. 


regis-" 


[1916 


word in the Sub-Registrar’s evidence by 
way of identification of the signature by 
Daljit Singh, which appears on this docu- 
ment. The learned Judge of the Court be- 
low tonched upon various other matters 
affecting this question of proof of execu- 
tion, butit is sufficient for me to say that 
the evidence on record does nob amount 
to proof that the deed of transfer was in 
fact execnted by Daljit Lingh. I agree, 
therefore, with the finding of the Court 
below, and the finding is one of fact which 
is not open to challenge in second appeal. 

The learned Counsel who appeared for the 
appellant argued that there has been an 
error of law on.the part of the Court 
below. It was contended that in coming 
to his decision the District Judge has not 
paid regard to the provisions of seztions 
67 to 73 of the Indian Evidence Act and 
further it was pleaded that the learned 
Judge failed to consider the bearing of 
section 60 of the Registration Act upon 
the case. With regard to the provisions 
of the Evidence Act which have just been 
mentioned, ib seems to me that there jis 
nothing in them which can help the appel- 
lant. Whether a document is one which 
the law requires to be attested or not, it is 
necessary in all cases to prove that the 
document has been executed, that is to say, 
in a case like the present, signed 
by the party who was making the transfer. 
The sections above mentioned lay down 
various methods of proof which depend upon 
the question whether or not the document 
is required by law to be attested, but in all 
cases it is necessary to prove the signature 
of the executant. Stress has been laid on 
the provisions of section 70, which declares 
that the admission of a party toan attested 
document of its execution by himself shall 
be sufficient proof of its execution as against 
him, though it be a document required by 
law to be attested. In the first place, it 
does not appear that the termsof section 
70 apply to the deed in suit which; as 
alrea:'y said, was not a doeument of which 
{Le law required attestation. In the se. ond 
place, the admission which is referred to 
in section 70 only refers to admissions 
made in the course of the trial [Jare 
Abdul Karim v. Saliman (1)]. No such admis- 


(1) 27 U. 199, 
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sion was made in the course of the trial of 
the present suit, for the defendants denied 
the execution of the deed by Daljit Singh ; 
and lastly, any admission which can be availed 
of under section 70 is only evidence against 
the party himself, It is impossible, therefore, 
to allow the contention put forward for the 
appellant that an admission of the execu- 
tion by Daljit Singh to the Sub-Registrar 
of Sitapur was sufficient proof of execu- 
tion as against the defendants-respondents. 

Next with reference to the terms of sec- 
tion 60 of the Registration Act, here 
again it seems to me impossible for the 
appellant to rely upon this provision of 
the law in proof of exeeution of thedocn- 
ment in dispute. Section 60, clause (2), pro- 
vides that the certificate of registration is 
admissible for the purpose of proving that 
the document has been duly registered and 
that the facts mentioned in the endorsement 
referred to under section 59 have occurred 
as therein mentioned.” Section 59 refers back 
to two earlier sections, namely, sections 52 
and 58. Section 52 lays down that the 
day, hour, place of presentation and the 
signature of every person presenting a docu- 
ment for registration shall be endorsed on 
every document at the time of presenting 
it. Section 58 also provides that the docu- 
ment must be endorsed at the time of 
registration with the signature and addition 
of every person who admits the execution 
of the document. It is clear, therefore, 
that section 60 read with these last two 
mentioned sections could not be resorted to 
by the plaintiff for the purpose of proving the 
fact that Daljit Singh executed the deed 
now in dispute. I must hold, therefore, that 
the finding of the lower Appellate Court is 
not liable to be set aside on any ground 
of law and this being so, it must be taken 
that the plaintiff failed to prove execution 
of the document in favour of his predecessor- 
in- title. With this finding the case of the 
plaintiff was bound to fail. T, therefore, 
mdintain the decree of the Court below and 
dismiss this appeal with costs. 

Appeal dismissed, 
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PRIVY COUNCIL. 
APPEAL FROM THE Cancerra Hran Count. 
January 29, 1915. 

Present: - Lord Shaw, Sir George Farwell, 
Sir John Edge and Mr. Ameer Ali, 
Sheikh Haji MUTSADDI MIAN anp 
ANOTHER— De¥ENDANTS— APPELLANTS 

versus 
MAHOMED IDRIS AND OTHERS — 


PLATNTIPFS— RESPONDENTS. 

Bengai Land Rerenue Sales Act (XI B. O. of 1859) 
s. 14—Arrears incorrectly shown in Collector's books as 
due on separate account~-Sale of whole testate—Requisi- 
tion to co-sharers to purchase share as bids did not reach 
amount due—Re-sale on co-shavers’ failure to pur- 
chase —Closing, accounts af chole estate—No arrears 
due on date of sale for kist of period for which 
sale held—Irregularity—Sale inoperative—Mahalwar 
Register, copy of entries in, if admissible in e- idence. 

“A revenue-paying estate was put up forsale under 
section 14 of the "Bengal Land Revenue Sales Act for 
drrears due on a separated share, which was entered in 
a separate account in the Collector's books. The sale 
was ostensibly held for arrears of the March kist, 
but the bids not having reached the amount due, 
the Collector intimated to the co-sharers that thoy 
were at liberty to purchase the share within Juno 

7, 1904, by paying the arrears due under section 
14 of Act XI of 1859, The oo-sharers not having 
purchased the share, the Collector again put up the 
whole estate for sale on 19th September 1904 as for 
the March kist. Meantime, payments were mado, 
in consequenco whoreof the March kist was not in 
arrear though an arrear of Rs 2 and odd was due 
for the June kist: 

Held, by the Judicial Committee affirming the 
judgment of the High Court, 

(1) that the sale of the entire estate under section 
14 of the Bengal Land Revenue Sales Act was void. 
[p. 286, col. 1.] 

(2) that the Collector was bound to close the 
separate accounts on 17th June 1904, and as on that 
date there was no arrear in respect of the March 
kist, a sale_asfor the March hist was alira vries, [p 
286, col. 1.] 

Copies of entries in a Mahalway Register kept under 
section 4 of Act VIL of 1876 are admissible in 
evidence. The more fact that it bears the signature 
of the Superintendent of Survey on a corner does not 
make it a document kept by that officer. [p. 284, 


Appeal heard ew parte from a judgment 
and decree of the High Court, Calentta, dated 
September 2, 1909, reversing those of the 
Subordinate Judge of Saran, dated June 26, 
1907. 


FACTS.—This was a suit for setting aside 
a sale for arrears of revenue. A Mahal called 
Fakhruddinpur had many proprietors, some of 
whom had opened accounts with the Collee- 
torate to safeguard their shares in case of 
default made by other proprietors in pay- 
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ment of dues from them. A proprietor 
having made default his share was put up 
for auction, but there was no bid sufficient 
to realise the dues to the Collectorate. It was 
then withdrawn from the auction. The 
Collestor then closed all the accounts and put 
up the whole mahal for auction without giving 
the proprietors any notice to pay up the 
arrears. When the account was made up there 
was nothing owing for the kist (instalment) for 
which the mahal was being sold and only a 
very small sum of Rs. 2 owing for the other 
kist. The Commissioner dismissed the appeal 
for cancellation of the sale. The owners 
then instituted the present suit in the 
Court of the Subordinate Judge of Saran. 
It was proved on evidence that the ap- 
pellants to the Privy Council who were 
upstarts had an eye upon the mahal and 
in order to purchase if anyhow had had 
recourse to underhand ways. The notices 
issued by the Collectorate were not duly 
served and the proprietors did not know as to 
what was really happening. The bidders at 
the auction were prevented from bidding and 
the property at the auction fetched a small 
price. The appellants had bought the pro- 
perty under a different name. The learned 
Subordinate Judge upheld the sale, although 
the aforesaid facts were brought to his notice. 
On appeal the High Court reversed the 
judgment of the lower Court by the following 
judgment:— 

“This appeal arises out’ of a suitfor the 
annulment of a sale for arrears of revenue 
which took place on the 19th of September 
1904. The main groundsupon which the 
plaintiffs come to Court are two. First, that 
the Collector had no jurisdiction to hold the 
sale as no arrears were legally due, 
and, second, that the sale was brought 
about by the fraud of defendant No. 3, 
who was the accredited agent of some 
of the plaintiffs for the payment of revenue, 
and being as such bound to give information 


of the estate having fallen into arrears, did ` 


not doso, but, on the contrary, colluded with 
defendants Nos. 1 and 2 whose servant also 
he was, and purchased the estate for himself, 
his relation defendant No. 4 and defendants 
Nos. L and 2, entitling the plaintiffs to a re- 
conveyance of their shares on payment of the 
proportionate value. 

The learned Subordinate Judge has de- 
cided the suit against the plaintiffs on both 
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these points, and they have appealed mainly 
cn the grounds indicated above. 

The main facts of the case are that the 
estate called Mahal Fakhruddinpur, bear- 
ing Tauzt No. 1146 of the Saran Collectorate 
and consisting of two mauzas— Pakri Fatehulla 
and Fakhruddinpur—bore a Government re- 
venue of Rs, 186-14 2}. The Manzawar Regis- 
ter kept by the Collestor under section 4 of- 
the Land Registration Act, Exhibit 19, p. 117, 
shows that the revenue assessed upon Mauza 
Pakri Fatehulla was Rs. 79-254, and 
that upon FakhruddinpurlRs. 107-11-82. The 
learned Subordinate Judge says ‘this so-called 
Mahalwar Register which bears the signature 
of the Superintendent of Survey is not bind 
ing on the Collector, asthe jama-sadar of two 
villages cannot be apportioned except under 
the Butwara Law.’ This seems to be a miscon- 
ception of the Subordinate Judge. The keeping 
of these Mauzawar Registers, called Mahalwar 
Registers in Bihar, is enjoined by section 4 of 
the Land Registration Act, VII of 1876 (B.C.), 
and even before that enactment there were 
the Quinquennial Registers under Regulation 
XLVIII of 1793 and Estate Registers under 
Regulation VIII of 1800. The attested copy 
filed was taken from the. Collectorate, and the 
mere fact that it bears the signature of the 
Superintendent of Survey on a corner does not 
make it a document kept by that officer. This 
document does not show any apportionment of 
revenue within a mauza, but states the revenue 
assessed on each mauza, so that the reference 
to the Butwara Law is quite irrelevant. Now, 
several separate accounts were opened in res- 
pect of this estate: four in respect of Mauza 
Pakri Fatehulla, comprising the whole 16- 
annas, and two in respect of Fakhruddinpur, 
comprising 6 annas, leaving 10 annas as the 
izmali or residuary share bearing the 
original Tauzi No. 1146, the separate account 
shares being numbered as T. 1146/1, 1146/2, 
1146/3, 1146/4, 1146/5, and 1146/6, the 
first four relating to Pakri Fatehulla and the 
rest to Fakhruddinpur. The first separate 
account .(1146/1) was in respect of 49 
annas 4 pies Pakri for a revenue of 
Rs. 46-3-1, which is exactly proportionate on 
the basis of the revenue for the 16 annas being 
Rs. 79-14-53. The second separate account 
(1146/2) was opened in 1872 in respect of a 
2 annas share of Pakri Fatehulla, and the 
revenue fixed was Rs. 10-11-G. The third 
account (1146/3) was opened in 1882 for 
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4 annas 8 pies for a revenue of Rs. 22-4-3, the 
16 annas making a total of Rs. 79-2-10, a 
little more than the actual amount of 
Rs. 79-2-53, small fractions being taken as 
units for the convenience of realization and 
payment. In 1884, account No. 4 bearing 
T., 1146/4 was opened ont of account No. 2 for 
6 pies, 13 krants and odd, and the revenue assess- 
ed was Rs, 2-11-11. Account No. 5 was opened 
in 1892 for 2 annas of Fakhrnddinpur with a 
revenue of Rs. 13-7-6, and another of 4 annas 
Fakhroddinpur with a revenue of Rs. 25-15, 
both amounts being in exact proportion to 
a revenue of Rs, 107-11-8% for 16 annas. 
Thus 10 annas of Hakhruddinpur was left 
as the residuary share and its revenue 
should be Rs. 107-11-8% minus Rs. 40-6-6, 
the total of the jamas for Nos. 5 and 6, 
that is, Rs. 67-5-22. It would appear 
that when account No. 4 was opened out of 
account No. 2, the original revenue for the 
original No. 2 was not reduced but left as 
before, and the jama of the mali share wag 
reduced by Rs. 2-11-12 which was assigned 
to account No. 4. In this way from June 1884 
to March 1904, for a period of 193 years, the 
jama of account No, 2 was from year to year 
kept up on the erroneous basis’of Rs. 10-11-6, 
te. Rs, 2-11-11 more than it should have been 
and the result was that account No. 2 
was erroneously charged with Rs. 2-11-11 
by 192 = Rs. 54-3-5 in excess. The arrear 
shown on the March kist of 1904 is Rs. 5-4-5, 
and if the accounts of the Collector 
had been correctly kept, the account No. 2 
would not only have been not in arrears 
in March 1904, but have had an excess pay- 
ment of Rs. 1.)5-1 to its credit, It is con- 
tended that even the figure of .Rs. 10-11-6 
is not correct, and it should have been 


Rs. 9-14-4. Upon this amount being taken | 


as the correct jama for the original No. 2, 
‘the excess payment would be much more 
on the 28th of March 1904, so that on 
either calculation there was no arrear due 
from account No. 2 on the 28th of March 
1904; and the proceedings for the sale of 
acgount No. 2 for the March kist of 1904 
are entirely void and consequently, the 
sale of the entire mahal under section 14 
is also void. See Balkishen Das v. Simpson 
(1). The learned Subordinate Judge says 
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that ‘If the plaintiffs’ Pleader had shown 
by means of chalans that the owners of 
khata No. 2 have allalong paid their share 
of Rs. 8 rent since the opening of khata No. + 
and that the arrear is due to their not 
paying Rs. 2 odd, then that would have 
shown to some extent the reason of this 
contention.” Here also the learned Judge 
is under a clear misconception. For as soon 
as we have it that since 1884 khata No. 


. 2 has been charged with Rs. 10-11-6 and 


that on the 29th March of 190+ the arrear 
due on that basis was Rs, 62-4-4, the 
natural conclusion must be that the owners 


have paid the balance. There is another 
view of the case also in which the sale 
can be held to be ultra vires. Taking it 


for granted that the Collector’s books were 
all correctly kept and that the plaintiffs were 
not entitled to rely upon the legally payable 
proportion of revenue for account No. 2, the 
arrear upon the 29th of March 1904 was 
Rs. 52-4-4 for account No. 2. 


Account No. 2 was put up for sale for 
that amount on the 6th June 1904, and 
the bids not reaching the said amount of 
arrear, the Collector declared that the whole 
mahal would be sold if the co-sharers did 
not make a purchase under section 1+ 
within 10 days, 4. e, up te the 17th June 
1904. Now, the June kist fell due on the 
7th June 1904, and the owners made pay- 
meuts for that kisi. When the co- sharers 
did not take advantage of the offer of the 
Collector under section 14 up to the 17th 
June, he had to sell the whole estate for 
such arrears as would be due upon the 
whole estate at that time. What he did, 
however, was that he closed the accounts 
up to 29th March 1904, and taking into 
account all excess payments made by other 
co-sharers up to March 29th, found an arrear 
of Rs. 3 odd upon the whole estate as due 
for the March kist, 1904, and sold the whole 
estate on the 19th September 1904 for 
this arrear of Rs. 3 odd as due up to the 
29th March 1904. It is admitted that 


- upon the basis of the Collector's books, this 


would be the arrear up to the 29th March 
and Rs. 2-0-6 the arrear up to the June 
kist upon the whole estate, and the respond- 
ent contends that as there were -arrears on 
the March kisi: as wellas on the June kist, 
the mahal was liable tu sale and the yuestiun 
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of ultra vires goes out, and the appellants 
cannot succeed on the errors and irregulari- 
ties pleaded, as they were not specifically 
pleaded in the appeal before the Commis- 
sioner. It is admitted that the Collector 
was bound to close all the separate accounts 
before he could sell the entire estate under 
section 14. ‘he Collector became entitled 
to sell the whole estate on the 17th June 
1904, On that date all the separate 
accounts must be considered as merged in 
one account for the whole estate, and if 
onthat date all demands up to that date 
and all payments up to that: date including 
the June kist were taken one against the 
other, there would be no arrear on the March 
- kist, but there would be an arrear of 
Rs. 2-0-6 forthe June kist. There being 
no arrear for the March kist, a sale held 
expressly for such an arrear would -be 
ultra vires, although the sale might legiti- 
mately have been held for the June kist, 
which it was not. Therefore, on either view 
of the case, 2. e, whether we take the 
Collector’s books as incorrect and base our 
calculations _on the correct revenue assign- 
able to the several accounts or whether we 
. take the Collectors books as correct and 
consider how the Collector should have 
closed the separate accounts, there was no 
arrear for the March kist of 1904, and the 
sale must be held to be.ulfra vires and void. 
Having held that the sale was void on the 
first branch of the case, it is not necessary 
to go into the question of fraud and re- 
conveyance. The learned Subordinate Judge 
was of opinion that defendant No. 3 was the 
servant of defendants Nos. 1 and 2, and 
that he was the agent of some of the plaint- 
iffs for the payment of revenue, but that 
his treachery to the maliks of Fakhruddinpur 
could not be of any avail to plaintiffs 
Nos. 1—9, who are maliks of Pakri Fatehulla 
with which defendant No. 3 had no 
concern. That is not, however, the right 
view to take of the case. If Wakif Hossein 
was the agent of some of the plaintiffs, 
and the servant or agent of defendants 
Nos. 1 and 2, and also interested as a co- 
sharer in the right of his father and uncle 
in one of the mauzas comprising the estate, 
and if he brought about the sale in breach 
of his duty to the Pakri malıks whose agent 
he was, and if the defendants Nos. l 
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and 2 took advantage of his treachery, no 
Court of Justice would be inclined to allow 
defendants Nos. 1 and 2 to retain the 
benefits of the sale. As we bave said, 
however, we do not think it necessary to 
go into fhesa questions, as our decision on 
the first branch of the case is quite sufi- 
cient to dispose of the appeal. The result, 
therefore, is that the appeal is decreed with 
costs of both the Courts. The sale is 
declared inoperative. The plaintiffs will 
recover possession of their shares with 
mesne profits, the amount of which will be 
ascertained in execution. The purchasers- 
defendants will be- entitled to a refund of 
the purchage-money with interest at the legal 
rate.” 

The defendants then appealed to the Privy 


Council. 


Sir W. Garth, for the Appellants, contended 
that the Collector was not bound under the 
law to apply thé surplus payment on one kist 
to payment of arrears of another kist. Section 
6 of the Bengal Land Revenue Sales Act ex- 
pressly prohibited such a procedure. The re- 
spondents ought not to have been allowed to 
put forward a new case not made before the 
Commissioner. ‘There was no sufficient evi- 
dence of the alleged mistake in the apportion- 
ment of the shares and the original plaint- 
iffs were not prejudiced by such ‘an error, 
if there was any. The estate might have 
been sold for the June hist, it ought to have 
been held as properly sold for the same. 

The respondents did not appear. i 


JUDGMENT. 


Logbo Suaw.—Their Lordships see no 
occasion to interfere with the judgment 
of the High Court in- this case. They 
that judgment and will humbly 
advise His Majesty that the appeal be dis- 
missed. i ; 

The respondents not having appeared, no 
question of costs arises. 

Appeal dismissed. 
Solicitors for the Appellants: Messrs. T. Ta 
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CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL Civiu Sur No. 1152 
or 1914, 
August 2, 1915. 
Present:—Mr. Justice Chaudhuri. 
NATIONAL BANK or INDIA, Lr».— 

PLAINTIFFS 

versus 


A. K. GHUZNAVI—Derenpant. 

Civil Procedure Code (Act V af 1908), O. XXE r 4, 
— Application for examination of judgment-dedtor, 
grounds for--Ex parte order—Right of judgment.debtor 
to apply to set aside. 

An application for examination of the judgment- 
debtor under Order XXI, rule +1, Civil Procedure 
Code, can be made at any stage of the execution 
proceedings. [p. 288, col. .] 


An orderfor such examination may be made ew parte 
on a verified tabular statement but it is open to the 
Court to hear the objections of the person summoned 
before he is actually examined. [p. 287, col. 2.] 


In re Premji Trikwmdas, 17 B. 514, relied on. 


The application should be encouraged where it may 
be necessary to prevent widuly dilatory, troublesome 
and expensive execution proceedings. It is not 
compulsory on the decree-holder to exhaust all the 
usual methods of execution before applying under 
this rule, but this procedure must be resorted to- 
only when there is any difficulty about obtaining 
sufficient particulars of the judgment-debtor's . 
property. [p. 288, col. 1.] 


Mr. B. C. Mitter, for the Defendant. 
Mr. ak, A. Avetcom, for the Plaintiffs. 


JUDGMENT.—A question has’ arisen in 
connection with this matter as to the 
procedure to be followed and the requisites 
for obtaining an order under Order XXT, 
rule 41, which corresponds to Order XLII, 
rule 32, of the English Supreme Court Rules 
of 1883. In England an application has 
to he made by summons before a Master 
in Chambers. Ifthe debtor has appeared 
to the writ by a Solicitor, the summons must 
be served at the address for service, and an 
affidavit to that effect is necessary. Although 
our Order XXI, rule 41, is an amplification 
of section 219 of Act VIIL of 159 modified 
by section 267 of Act X of 1877, cases under 
it dre rare. In fact a careful search among 
the records of this Court has resulted in the 
discovery of three cases only. It appears 
that those applications were made on 
verified tabular statements in the form direct- 
od by Order KAT, rule 11, sub-clause (2), and 
were ex parte, In the case of In re Premji 
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Trikumdas (1), the application appears to 
have been made ea parte. Our Court has 
framed no special rules with reference to 
this matter, and I wust, therefore, hold that 
the present application, which was made 
ew parte on a verified tabular statement, is in 
order, - 4 

The defendant has been served with the 
order for his examination, and has now 
appeared by Counsel and urges that the order 
should be set aside. As our procedure 
allows such an order to be made ea parte, 
Iam of opinion that it is opento the Court 
to hear the objections of the person sum- 
moned, before he is actually examined. In 
the Bombay case above cited, the party 
ordered to be examined applied on summons 
to have the order set aside.’ I think that 
procedure should ordinarily be followed. I 
have, however, treated thisas an application 
to seb aside my original order, and, as the 
plaintiff Bank was prepared to go on with 
the matter on that basis, I have not required 
a formal written application. 


Counsel - for the judgment-debtor has 
urged that the order should be set aside, 
as the decree-holders have not shown what 
steps they have taken to enforce the decree 
and the result thereof; that in fact they 
have taken no steps at al]; that the Court 
should not make such an order before the 
usual methods ofexecution are exhausted. He 
relied upon a passage in Edwards on Hxecu- 
tion to that effect (Edition 1888), which 
does not appear fo be based upon any 
reported decision. | find no such statement 
in Anderson on Execution (Edition 1889). I, 
therefore, look upon the passage cited as an 
expression of the writer’s opinion. The 
object of the rule is to obtain discovery for 
purposes of execution to avoid unnecessary 
trouble in obtaining satisfaction of money- 
decrees. It isa useful rule, but orders for 
discovery may operate harshly against the 
party directed to give discovery and ought 
not to be lightly made. An order for per- 
sonal examination is likely to operate still 
more harshly and cause unnecessary harass- 
ment and obviously ought not to be made, 
unless the Court is satisfied about the 
bona fides of the application and urgent 
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necessity for it. It appears to me that it 
san ba made at any stage of the execution 
proceedings, and keeping in view the 
observations I have made, such applications 
ought not to be discouraged. They may 
perhdps be usefally encouraged to prevent 
unduly dilatory, troublesome and expensive 
execution proceedings. I do not agree with 
the view that it should only be made when 
all other methods have been exhausted. 


Counsel for the judgment-debtor has 
strongly urged that the decree-holders do not 
appear to have taken any trouble to find out 
for themselves what properties the defendant 
has, they have not shown that there is any 
difficulty in finding them out; that their 
allegations about his liabilities are vague; 
and that, upon the materials before the 
Court, their apprehension that the decree 
may prove infructuous, is baseless. I quite 
agree that the enquiries made by the decree- 
holders were perfunctory and that, without 
much trouble or expense, they could have 
got particulars. In connection with this 
point I must note the fact that I was not 
prepared to make the order on their tabular 
statement, which omitted to state the grounds 
of belief and sources of information. We 
do not accept such verification, and I, there- 
fore, asked for fuller particulars, when an 


additional affidavit was filed. But even 
now it does not appear to me to be 
satisfactory. I have no reason to doubt 


the bonu fides of the application, but £ am 
not satisied that there is any difficulty in 
obtaining sufficient particulars about the 
property belonging to the judgment-debtor 
by an inspection, for instance, of the Col- 
lectorate Records of Mymensingh. 1 think the 
application has been put forward hastily 
—perhaps in view of the approaching long 
vacation. The judgment-debtor has also 
urged, without questioning the jurisdiction 
of the Court to make such an order, that the 
defendant lives and has his properties 
outside the local jurisdiction of this Court, 
and as the decree must eventually be 
transferred to a District Court for execution, 
the application is premature. I do not think 
so. In order to obtain a transfer to a District 
Court the decree-holders have to swear that 
there are properties in that District, which 
is, to my mind, a ground for making such an 
application before applying for the transfer. 
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The defendant has through his Counsel offered 
to give particulars of his property to the plaint- 
iff Bank and the Bank has offered to 
treat the information as confidential, but 
Counsel has asked me to decide his applica- 
tion on its merits without reference to the 
offer made. I have, in consideration of the 
facts before me, decided to withdraw the 
order at present. The defendant has not 
appeared personally, and we have not his 
personal affidavit. An affidavit by his agent 
that there is no reason to apprehend that his 
principal is likely to alienate his properties, 
is not satisfactory. Taking all the circum- 
stances into consideration, I make no order for 
the costs of this application. 

This order will not affect any future 
application, but I hope it will not be 
necessary. 

Order withdrawn. 





PATNA HIGH COURT. 
Seconp Civin Appeats Nos. 1861 anp 2152 
or 1914, 
April 26, 1916. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
Ix O. A. No. 1861. 
BHOLA J HA—Darenpant No. 6— APPELLANT 
In C. A. No, 2152, 
Sheikh KARIM BAK AS—Duavenpanr 
No. 3— APPELLANTS 
versus 
Lala KALI PRASAD AND OTHERS— 
PLAINTIFFS AND OTHERS—Derenpants Nos. 1 
TO 5— RESPONDENTS. 

Hindu Law—Mitakshara—Mortgage-decree ugainst 
Jather —Execution sale—Right of sons to redeem—Avoid- 
ance cf sale before redemption—Limitation Act (IX of 
1908), Sch. I, Art. 12. 

A decree on a mortgage against a Hindu father 
governed by the Mitakshara binds the sons’ interest 
in the joint estate, even though the sons were not 
joined as parties to the suit. [p. 290, cel. 1.] 

Where, in execution of the decree, the property has 
been sold, the sons cannot exercise their right to 
redeem, ifany, without first setting aside the sale 
within the time prescribed by Article 12 of Schedule 
Lofthe Limitation Act. [p. 289, col. 2.] 

Rum Taran Goswami v, Rameswar Malia, 11 C. W. 
N. 1078; 6 ©. L. J. 719, followed. 

Lala Suraj Prosad v, Golab Chana, 28 O. 617; 5 C. 
W. N. 610; Balwant Singh v. Amin Singh, 7 Ind. Cas. 
112; 83 A.7;7 A. L. J. 852 and Mabkarjur v. Narhari, 
23 B. 387; 5 C, W. N. 10; 10 M. L. 7.383; 2 Bon. L., 
R. 927; 237 L A. 218, rêtaresil tə. i 
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Quere.—Whether a Mitakshara son can sue -to 
redeem, if he has been, deliberately and with notice 
of his existence, omitted from a suit upon a mort- 
gage made by his father. [p. 289, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, Muzaffarpur, dated the 3ist March 
1913. 

Messrs. Sarosht Charan 
Sarkar, for the Appellants. 

Mr. Sushil Madhuh Mulldky for the Re- 
spondents., 


Mitter and D. N. 


JUDGMENT. 


Ros, J.—'The plaintiffs in these cases are 
Mitakshara sons. A decree was obtained 
upon four mortgages against their father 
nearly 12 years before the institution of 
these suits. The property in suit was sold 
to the defendants, who were the mortgagees, 
and possession therein delivered to them in 
1900. In the suits upon these mortgages, 
the plaintiffs were not made: parties. There 
has been a conflict of opinion between 
the Courts below as to whether the mort- 
gagees were or were not aware of the existence 
of the present plaintiffs. Thelearned Munsif 
found that the mortgagees had no notice of 
their existence. The learned 
Judge differed from him upon this point upon 
the sole ground that notice was not specifical- 
ly denied in the written statement. Decrees 
were made inthe plaintiffs’ favour by the 
learned Subordinate Judge, the relief granted 
by these decrees being that the plaintiffs 
were held bound to pay the debts contracted 
by the father under the mortgages, which 
were the subject of the suit, but were 
entitled to call from the defendantsan account 
of the sum due under the mortgages, and, 
-upon rectification of that account, to redeem 
the property sold. This was the oaly relief 
sought in the lower Appellate Court. Aguinst 
these two decrees the defendant-mort- 
gagees appeal. 


It is contended, in the first place, that 
obviously the decision of the learned Sab- 
ordinate Judge with regard to notice is 
incompetent, as proceeding upon a mis- 
apprehension, and that if necessary, the suit 
should be remanded for a valid finding of 
fact upon this point. Itis further contended 
that sach a remani is unnecessary for the 
reason, firstly, that case-lawis on the whole 
in favour of.the proposition that Mitakshara 
sons, even though delibarately omitted from 
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mortgage suits, have no right to sue for 
redemption; they can only snefora declara- 
tion that their father’s debts are not binding 
upon them. Lastly, it is urged, that, what- 
aver may be our view of the law of redemp- 
tion by Mitakshara sons, ib is certain that 
there can be no such redemption until the 
sales made in the previous suits have been 
set aside, and that the period of limitation 
for setting aside such sales is one year. On 
behalf of the respondents it is contended 
that thesales must be regarded as nullities, 
and that the decrees for redemption can be 
made without setting them aside. It is 
further urged that the main point of law, 
that is, the right of Mitakshara sons to 
redeem ina case such as this, has been 
finally decided by a Bench of three Judges 
in Lala Suraj Prosad v. Golab Chand 
(1). I think it is not necessary for ns to 
contrast the views expressed in that case 
with. the views expressed in Bulwant 
Singh v. Aman Singh (2). I am of opinion 
that we shonld leave open the ques- 
tion whether a Mitakshara son can sue to 
redeem if he has been, deliberately and with 
notice, omitted from a suit upon a mortgage 
made by his father. For it is clear that 
if a suit to redeem is maintainable, the first 
step necessary for redemption is.a declaration 
that the sale should be set aside. The 
limitation for a suit to set aside a sale is 
one year and the present suit is barred by 
Article 12 of the Limitation Act. In this 


“view I am supported by the observations 


made by my learned brother in the case of 
Ram Taran Goswami y. Rameswar Malia (3). 
That suit was on all fours with the present 
suit. The conclusion at which my learned 
brother then arrived upon a consideration of 
Malkarjun v. Narhari (4) was, that it was 
impossible to make a decree for redemp- 
tion without setting aside the sale, and the 
period for setting aside the sale would be 
one year. With these views I am entirely 
in agreement. 


The learned Vakil for the respondents 
makes an attempt to distinguish Malkarjun’s 


(1) 230.517; 50. W. N. 610. 

(2) 7 Ind. Cas. 112; 33 A.T: T A. D. J. 834 

(3) OG. L. J. T19; LLC. W. N. 1078. 

(4) 25 B. 337; 5 C. W.N 19: 10 AL f. J 3632 
Bom. L, R. 927; 27 T.A. 216 (P. C), 


290 


` INDIAN CASES, - 


[1916 


KISSENDOYAL JITSARIA V. ASEARAN CHOWTHNULL. 


case (4) on two grounds. The first is, that 
the auction-purchaser in that case was a 
stranger to the suit. The second is, that in 
Malkarjun’s case (4 there was no dezree upon 
a mortgage; there was a sale validly held in 
execution of a money-decree. In this attempt 
to distinguish there is no substance. The 
sole test applied in Malkariun’s case (4) was, 
was the sale an irregularity or a nullity ? 

General assertions of the invalidity of such 
sales are only misleading when applied to a 
case in which the distinction between 
irregularity and nullity is the cardinal point” 
(page 348). “To enforce this liability was 
within the jurisdiction of the Court” (page 
8345) “It is then necessary for the plaintiffs 
to set aside the sale in order to clear the 
ground for redemption of the mortgage” 
(page 348). 

The decrees have been held to be gond 
decrees, and there is no cross-appeal against 
that decision. A decree against a Mitak- 
shara father binds the son’s interest in the 
joint estate. To enforce the liability of the 
mortgaged estates was within the jurisdiction 
of the Courteven though their sons were 
‘not parties to the suit. It follows that it is 
necessary for the plaintiffs to set aside the 
sale in order to clear tbe ground for redemp- 
tion of the mertgage. . 

The appeals should be decreed with ccsts, 
the plaintiffs’ suits dismissed with costs in 
al] Courts. , 

fnarruopin, J.—T agree. ` 


Appeul allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Desrex No. 7 
oF 1915. i 
Jannary 28, 1916. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., and 

Justice Sir Asutosh Mookerjee, Kr. 

KISSENDOYAL JITSARIA AND OTHERS 
DrrenpANTS— APPELLANTS 
Versus 
ASKARAN CHOWTHMULL— 


Pratntire— RESPONDENT. 
Vendor and purchaser—Oontract Act (IX of 1872), 
s. 118— Warranty of quality—Goods not in accordance 


“shipment was to he in duty. 


with contract, when to be rejected —Onus to prore 
rejection within reasonable time, 

Some bales of jute, warranted to te of a certain 
quality, Were purchased by the defendants under 
a contract, which stipulated that the plaintiff-vendor 
was to receive 90 per cent. of the price when tho 
defendants-vendees recieved documents fiom the 
Railway Company, and when the goods were actually 
delivered vhe balance of 10 per cent was to be 
paid. The docuinents were received by the defend- 
ants on the 28th July and the goods were actually 
delivered to the defendants on the 3'st July and 
were taken to their godown, where they remained 
until the plaintiff sued for the price at the 
contract rate. The goods being of inferior quality the 
defendants on the 2 nd Angust wrote to the plaintiff 
rejecting the same and asking him to remove“ them 
from their godown: 

Held, that the defondants were liable to pay the 
price, as their rejection of the gonds three weeks 
after derivery, having not been within a reasonable 
time, could not be operative: [p. 293, cr] 1] 

that inasmuch as tLe goods were delivered to 
the defendants, the onus was npon them to prove 
that they had in fact rejected them within a reasonable | 


time. [p 294, col 1.1 < 
Appeal against the follow‘ng judi nent 
of Mr. Justice Chaudluri, sitting on the 


Original Side, dated the 16th Angus: 1915: 


“By a contract,- dated the 23rd 
Avril 1914. the plaintiff firm sold te the 
defendants 25 bilerof Di ei or Fa tlpare 


The 
The defendants 
were to declare the mill«r balers ra e by 
the Oth Jure 19 4 ‘lhe jwe was to be 
3S guaranteed ‘to yield 70 per cet. geod 
sacking warp [tf was yrrvided thet ‘re- 
imborsem: ut was to be O per cent. demand 
dratt against documents, and bal-nee cash on 
delivery.’ | i 

The plaintiffs allege tl at under tle defend- 
ants’ instructions they sent the goods 10 the. 
Cossip»re Road Station E. B. S. Ry., ud on 
the 2&th July: 1914 sent the defeudants the 
Railway receipt for 125 bales and their bill 
for Rs. 4,454.10, being 9 per cent. of the 
value thereof. The defendants, it is said, 
kept the Railway receipt and bill and pro- 
mised payment. The goods covered hy the 
Railway receipt were tuken delivery of by 
the defendants from the Railway Station on 
the 3lst July 1914. The plaintiffs allege 
that repeated requests were made for pay- 
ment, but the defendants did not pay the 
price, but that on the 22nd August 1914, for 
the first time, alleged that the goods were of 
inferior quality and purported to cancel the 
contract, 


district jute at Re. IB per is gar mabon. 
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In this suit the plaintiffs claim Rs. 5,523-5 
being the value of the goods and Rs. 441-14 
for interest. ; 

. The -defendants admit the contract and the 
receipt of the Railway receipt and bill, but 
say that they agreed to pay 90 per cent. of 
the value if the goods cn examinatinn proved 
to be of contract quality. This they say 
was verbally arranged although the contract 
has a different provision, which is, therefore, 
unacceptable. That they took delivery from 
the Railway godown, is admitted, but they 
say that they found on examination that the 
goods were not of contract quality, but 
inferior and, therefore. rejected same and 
informed “the plaintiffs’ zamadar” not named, 
“one Babu Jitmull’ and the plaintiffs’ go- 
mashta and the broker, that they had rejected 
, the goods on that ground, and they say further 
that although they repeatedly requested the 
plaintiffs to remove the goods, the plaintiffs 
never removed them ; that the goods are still 
inthe gedown hired by them and the defend 

ants claim to be entitled to Rs 270 for godown 
rent, Rs. 171-4 for freight which they paid 
and Rs 27-13-6 for cart-hire, etc. 


The first question Jam called upon to de- 
termine is, as to whether the goods were of 
the guaranteed quality. The jute came from 
the Faridpore district and the plaintiffs’ 
broker says that it was of contract quality. 
As against this, we have the evidence of Mr. 
Ger rgiadi and Mr. Gregory. Mr Georgiadi 
exsmined the jute onthe 28th May 1915 
nearly a year after delivery. He says that 
the jute he examined, was inferior in quality 
and hardly likely to give more than tO per 
cent. warp. It was heavily rooted and 
croppy”’ Mr. Gregory examined the jute on 
the 17th Jone 19'5. Heestimates the yield to 
- beabout 35 percent. He also says that “the 
jute was very croppy and heavy rooted” 
and contained “weak jute” As regards 
the weak jute he snid that the jute 
had not deteriorated, although it may 
have been delivered in July 1914. He fur- 
ther said that if the jute had been originally 
. packed wet or damp, and kept this long 
period, it would have lost ‘colour and the 
fibre would have become weak and rotten and 
got marked. He found no such signs and 
concluded that the jute had been originally 
packed very dry. The metiiod of examina- 
tion by both these gentlemen was the same. 


~ 


“his estimate 


They opened some of the baler and Inxked at 
the jate. Tt’ appears from Mr Gregory's 
evidence that no exoart can distinguish 
between jute yielding 65 oar sent ant 79 oer 
cent. When he examined the jute he dil not 
know whieh year- goods they ware Ha 
jndged the weak jate in the ennsiga mens to 
be anout 5 ser cant. In jaleing ha said the 
margin might vary®up to 10 per cent. Sn 
about. 55 per cent. would 
allow a margin of 10 per cent. and if his state- 
ment is correct that no expert can distin- 
guish between 65 per cent and 70 per 
cent., his evidence as regards quality does not 
apoear to he of mach value in this cawe. 

Mr Georgiadi said that he eould dis- 
tinguish between 65 per cent: and 70 per 
cent. He found the fibre sound, but the 
jute croppy and heavily rooted. The best 
and most reliable method of examination ia 
to measure the fibre, cut the ends, and to 
weigh to find ont the percentage of yield. 
This is tbe method which obtains in mills and 
was not resorted to inthis case. Having 
regard to the evidence of Mr. Gregory, who 
seemed to me to give his evidence ina very 
fair manner, f cannot hold that the jate was 
of such an inferior quality, as alleged by the 
defendants, as to entitle them tn reject. Mr, 
Gregory said that 10 per cent. of the value is 
usually kept in hand in these contracts to pro- 
vide for allowance in case of some inferiority; 
that he had never heard ofa case in which 
goods had been rejected and not taken, upon 
an ullowance in erses of such a difference, but 
{Lam not concerned in this ease with any 
practice relating to this matter. None has 
been pleaded. Mr Georgiadi was emphatic 
in his opinion about the quality, bat I 
am unable to attach the same value to 
his evidence as to that of Mr. Gregory. He 
did not at first admit that he knew what 
the disrute was between the parties, but 
when referred to his own report, he admit- 
ted that he knew it, at the time of his inspec- 
tion, à 


It seems to me that the jute was perhaps 
somewhat inferior in quality, but the plaintiffs 
urge, as it was a falling market whieh 
is admitted, it was unreasonable for the de- 
fendants to keep: the goods with them up 
to the 22nd of August 1914 before they 
purported to reject the goods asof inferior 
quality that they could keep the goods only; 
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for a reasonable time for inspection. But 
having kept the goods so long, they had no 
right to reject the goods on that date, 
according to section 118 of the Contract Act. 
The defendants allege that they informed the 
plaintiffs’ people that they had rejected the 
goods long before that date, and assert that 
they did so within a day or two after the 
arrival of the goods. T plaintiffs’ zamadar 
mentioned in the written.statement, the defend- 
ants are unable to name or identify. The 
person named as “one Jitmull” in the written 
statement is now said to be one of the 
plaintiffs, Jodhraj. Jodhraj has been ex- 
amined and denies that there was any such 
conversation between him and the defendants. 
He stated that he wasnot known as Jitmull. 
The plaintiffs’ broker has been examined aud 
states that he heard of the rejection long after 
the arrival of the goods and that no com- 
plaints were made to him by the defendants 
before the 22nd of August. He went and 
examined the jute and found it satisfied the 
guarantee, > 


In this case there was no inspection by the 
buyers in the presence of the sellers, as seems 
to be the practice,and no notice of inspec- 
tion was given to the plaintiffs. 


‘Bhoramall was the plaintiffs’ gomashia at 
the time; he isdead. Champalal is also one 
of the plaintiffs’ gomashtas and he has been 
examined. The plaintiffs have called all their 
available men. There being direct contradic- 
tion in the’ statements of the witnesses, 
the oral evidence is unsafe ‘to rely upon. 
The correspondence about the rejection of 
the goods begins from the 22nd August, 
The letter of that date does not indicate 
that the goods had been rejected before 
that date. One other noticeable circum- 
stance in connection with this matter is 
that the original bill for 90 per cent. was 
throughout kept by the defendants. If 
they had rejected the goods immediately 
after their arrival, there was no reason why 
this bill was not returned to ihe plaintiffs, 
This rather indicates that the plaintiffs’ 
versicn that the defendants had kept the 
bill and put off payment from time to 
time is true. ` 

I hold there is no satisfactory evidence 
that the defendants rejected the goods to 
the knowledge of the plaintiffs before the 


2204 August, The market had gone down 
owing to the war to about Rs. 5 per 
miund by the 20th August. It is very 
likely that the defendants waited to see. 
how the market turned out. I think ib 
was an unreasonable time bo have kept 
the jute before rejection, and under the 
circumstances, L hold in the plaintiffs’ favour 
and decree the suit with costs on scale 
No. 2.” 

Messrs. Gregory and 8S. O. Bose, for the 
Appellants. eo - 

Messrs. A N. Ohowdhury and N. Sirkar for 
the Respondents. 


JUDGMENT. 


SANDERSON, C. J.—This is an appeal from 
the judgment of Mr. Justice Chaudhuri 
in which he gave judgment for the plaint- 
iff, 

The action was brought to recover the 
price of 125 bales of jute, and the defence 
was that the delivery of the jute was not 
in accordance with the contract, and that 
in consequence of the inferior quality of 
the jate the defendants rejected the jute. 

Now, the contract was made on the 
23rd of April 1914 for 125 bales of jute. 
Jt was guaranteed to yield after cutting 
70 per cent. good sacking warp, and the 
payment was to be made as follows: re- 
imbursement 90° per cent demand draft 
against documents and balance cash on 
delivery. That meant, and as I understand 
it was agreed to by both learned Counsel 
who argued this case, that when the buyers 
received the documents from thé Railway 
Company, the plaintiff was eutitled to 
receive 90 per cent. of the price, and when 
the goods were actually delivered then the 
balance namely, the 10 per cent., was to 
be paid. 

Now, the documents were received by 
the defendants from the Railway Company 
on the 28th of July, and these documents, 
as I understand, included a bill made out 
by the plaintiff. for 90 per cent. of the 
price. The goods were actually delivered 
to the defendants on the 3lst of July, 
and were taken to the defendant’s godown 
where they remained until the time the 
astion was broaght. 

Taa learaed Jadga has fount firsb of all 
that the gools ware samurwat inferior in 
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quality. Speaking for myself, having read 
the evidence and carefully considered it, 
I think be was fully justifed in coming 
to that conclusion, and I am not sure 
that if I bad been trying the case I 
should not have omitted -the qualifying 
word somewhat and held that the goods 
were inferior in quality, I need uot go 
through the evidence in detail, because I 
agree with the learned Judge upon that 
point, There clearly. was evidence upon 
which he could come to that conclusion, 
and, in my opinion, he was right in arriv- 
ing at that decision. 
not end the matter. The goodsnot being 
in accordance with the contract, the defend- 
ants, if they chose, could have rejected 
the goods, and the law in this respect is 
made by the terms of the section to which 
we have been referred, viz., section 118 of 
the Indian Contract Act. That section 
provides, “where there has been a contract, 
with a warranty, for the sale of goods 
which, at the time of the contract, were 


not ascertained or not in existence, and the” 


warranty is broken, the buyer may accept 
the goods or refuse to accept the goods 
when tendered.”—(That does not apply to 
this case, because the defendant did not 
refuse to accept the goods when tendered.) 
“Or keep the goods for a time reasonably 
sufficient for exaniining and ‘trying them, 
and then refuse to accept them.” On the 
22nd of August, a letter was written by 
the defendants to the plaintiff in which 
they do say definitely that they rejected 
the goods on account of their inferior 
quality.- But it is admitted by Mr. Gregory, 
Counsel for the appellant, that if the 
defendants had done nothing before the 
22nd of August or rather that if they had 
not rejected the goods before the 22nd of 
August, they would not have rejected them 
within a reasonable time: and, if I may say 
so, he was perfectly right in making that 
admission, because nobody could suggest 
that business people with regard to a con- 
tract of ‘this kind could sit still for three 
weeks after the goods were ‘delivered 
taking no action with regard to them and 
then come forward after three weeks and 
say ‘we reject the goods.’ Therefore, the 
whole matter on this part of the case is 
reduced to this: Did the defendants reject 


Of course, that does. 


the goods at sometime before the 22nd of 
August, and if they had rejected the goods, 
did they reject them within “a reasonable 
time”? The learned Judge has found that 
the defendants did not reject the goods 
before the 22nd of August. As I read his 
judgment, he said the verbal evidence upon 
that point was contradictory and he was not 
able upon the oral, evidence to make up 
his mind either one way or the cther, 
and, therefore, he said that reliance must 
be placed upon the documentary evidence. 
Now, the only documentary evidence with 
regard to the rejection is the letter of the 
22nd of August to which I propose to refer. 
That letter says this,—it was written by 
the defendants themselves to the plaintiff— 
“We beg to state that your 125 bales of 
Jobsa Jute under the above contract (i.e. 
contract No. 432 of G. L. Dudhuria 125 
bales) had already reached our godown, 
but we regret to inform you that the 
quality of the same is much inferior to 
that guaranteed by the contract. We cannot 
accept the same as a fair tender against 
the contract and must reject the lot, which 
please remove from our godown at once. 
In the meantime the bales are lying at 
your entire risk and responsibility. 
Furthermore you are liable for the godown . 
rent. The matter was brought ta your 
notice. on several occasions verbally.” ‘Ihe 
first thing I wish to say about this letter 
is that it is in answer to a letter of the 
20th August ‘written by the plaintiff 
pressing for payment of Rs. 4,950-10-0, 
which represented the 90 per cent. of 
the contract price. Itis also to be observed 
that the last sentence “The matter was 
brought to your notice on several occasions 
verbally,” upon which so much reliance was 
placed by the appellants’ learned Counsel, 
is to my mind ambigucus. The defendants 
in that letter are referring to two things. 
They are referring to the fact that the 
goods were inferior to the quality guarantsed 
by the contract; they are also referring to 
the fact that they rejected the same When 
they say that ‘that matter was brought 
to your notice on several occasions verbally,’ 
it may mean that ‘on a previous occasion 
we told you that we rejected them,’ or it 
may mean that ‘we drew your attention 
to the fact that the goods were not in 
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accordance with the erutract quality.’ 
Therefore, to my mind the letter is uot 


conclusive either one way or the other. 


Now, what is the position? The defend- 
ants accepted the goods in this sénse that 
they allowed them ‘to be placed in their 
godown on the Slst of July. They say 
that they examined them either the next 
day or a day or two afterwards. What 
would one expect business people, to do 
if the buyers found that the goods were 
not of the contract- quality, and if they 
intended to reject them? I should have 
expected business people to put on record 
at once by writing to the sellers and 
saying that the goods were not iu accordance 
with the contract quality, and that they 
rejected them. We cannot find the slightest 
trace of that in this case; the only letter 
which does in so many words say that 
they rejected these goods was written» as 
late as the 22nd of August and then that 
was written in answer to a letter pressing 
them for payment. I must also say that 
inasmuch as the goods were delivered to 
the defendants, it is obvious that the onus 
of proving that they in fact rejected, lies 
upon them, and the learned Judge in effect 
says that the defendants have not satisfied 
him that. they did in fact reject the goods. 
Of “course, if the learned Judge took that 
point of view, he was perfectly right in 
saying that the defendants had not rejected 
the goods. Speaking for myself, I have 
read the evidence very carefully, and I am 
not satisfied upon the evidence which has 
been put before me that the learned Judge 
was wrong; and, that would be quite sufficient 
for me. | need nat say any more, because 
there was evidence both ways; the learned 
Judge was there to give his decision upon 
this question of fact, which is a pure 
question of fact and no matter of law is 
appertaining to it, and it is quite suficient 
for me to say that I am not satisfied that 
the learned Judge was wroug. I may go 
further and say that 1 think it. is quite 
possible that what happened was that there 
were conversations between the parties 
with regard to the quality of the goods, 
discussions as ‘to what had been done and 
so` on, but l am quite satisfied that the 
defendants have uot given sufficient evidence 
to discharge tho onus that they definitely 


INDIAN OASES, 


[ 1916 


rejected the goods before the ‘22nd of 
August. 
For these reasons I think that the 
appeal should be dismissed with costs. 
WOODROFFE, J.— I agree. 
MOOKERJEE, |. —- I agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 
SEGOND Civit ArpeaL No. 2386 or 1913. 
February 1, 1916. 

Preseni: - Mr. Justice Coutts Trotter and 
Mr Justice Seshagiri Aiyar. - 
RAMA ROW AND ANoTHER—PLAINTIFYS— 
APPELLANTS 
Versus 
KUTTIYA GOUNDEN AND OTHERS— 
Derennants RESPONDENTS, 

Hindu Law -- Mitakshara—Inheritance—Reversioner 
—Burden of proof—‘Samanodakas’, meaning of— 
Relationship, how far exlends—Gotraja and Bandhu, 
contest between-—Rule of preference--Appeal, second— 
Burden of proof, wrong view of-—Remand, 

Ib is incumbent ona plaintiff seeking to succeed 
to property as a reversioner affirmatively to establish 
the particular relationship which he puts forward as 
well as to satisfy the Court that to the best of his: 
knowledge there are no nearer heirs. But he cannot 
be expected to do anything more. It is for those 
who claim that their kinship is nearor than that of 
ee plaintiff to prove that relationship. [p. 295, col. 
2 . 


@ridhari Lall Roy v. Bengal Government, 12 M. - 


I. A. 448, 10 W. R. 31 (P.C.); 1B. L. R. 46 (P.O), 
2 Suth P O. J. 154; 2 Sar P. C. J. 882; 20 E R. 408 
distinguished.” 

The relationship of samanodakas extends only to 
the fourteenth degree and on authority as well 
as for reasons of expediency itis not desirable to 
extend the meaning of the term to persons beyond 
the fourteenth degree of relationship to the deceased. 
fp. 297, col. 1.] 

A gotraja will not be preferred to a bandhu unless 
he is able to trace his descent from a common 
ancestor. [p..297, col. 1.] 

The decision of an appeal on a wrong view as to 
the burden of proof will entail a remand in second 
appeal. [p. 297, col. 1.] 


Second ‘appeal against the decree of the 
Temporary Subordinate Court of Trickinopoly, 
in Appeal Suits Nos. 265, 325 and 385 of 
1912, preferred against that of the District 
Munsif, Karur, in Original Suit No. 625 
of 1910. < 

Messrs. O. V. Anantakrishna Aiyar and K. 
R. Rangaswame* Aiyangar, for the Appellants, 
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Mr. T. R. Ramac' andra Aiyar, Advocate- 
General, and Messrs, T. R. Venkatrama 
Sasiriar, K. S. Ganesa Atyar and N. Raja- 
gopelachariar, for the Respondents. 


JUDGMENT. —The suit is by the plaintiffs 


as reversioners to recover possession. The 


last male owner was Venkataramana Alyar .. 


who died some forty years ago. His widow 
Tulasi Ammal died in Sentember 1908. 
The plaintiffs claim to be the sister’s sons 
of Vent ataramana Aiyar. 


The defendants are alienees from Tulasi 
Ammal They denied the plaintiffs’ 
relationship to the last male owner and 
pleaded that one Ranga Aiyar was the 
nearer heir, being a dayadi. They also 
claimed that some of the properties were 
Tulasi Ammal’s self-acquisition and that as 
regards the others their alienation was for 
justifiable purposes. 


The District Munsif held that there were 
no nearer heirs than the plaintiffs whom 
he found to be the sister’s sons of the 
deceased male owner, and that most of the 
alienations were not binding on them. He 
gave a decree for the major portion of 
‘the properties in this suit. 


On appeal, the Subordinate Judge, without 
determining whether the plaintiffs were 
heirs, was of opinion that the plaintiffs 
should prove affirmatively that there were 
none nearer than themselves. He discussed 


the oral evidence -given for the plain- 
tiffs and the defendants and _ stated: 
“On the above evidence of defendants’ 


witnesses Nos. 1 to 3 and the admissions of 
plaintiffs’ witnesses Nos. 2, 3, 6, 8,10, 13 
and 14, I hold that it is made out 
that Ranga Aiyar and others are dayadies 
of the deceased Venkataramana Aiyar.” 
It should be mentioned that this Ranga 
Aiyar has not gone into the- witness-box 
to prove his relationship. The conclu- 
sion of the Subordinate Judge is: 
As I find that the plaintiffs have not 
proved that there are no dayadies of 
Venkataramana Aiyar now alive, whereas 
it is proved on defendants’ side that Ranga 
Aiyar and others. of Pallapalayam are 
Venkataramana Aiyar’s dayad’es and are 
alive, the first point should be found in the 
negative and against «the plaintiffs.” 
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In the result, the decree ofthe District 
Munsif was reversed. Hence this second 
appeal. 

In the first place, we are unable to agree 
with the Subordinate Judge in his view 


of the burden of proof. It is no doukt 
incumbent on a plaintiff seeking to 
succeed to property as a reversioner 


affirmatively to establish the particular 
relationship which he puts forward. He 
is-also bound to satisfy the Court that 
to the best of his knowledge there ure 
no nearer heirs. He cannot be expected 
todo arything more It is for those who 
claim that then kinship is nesrer than that 
of the plaintiffs to preve that relationship. 
The decision in Gaidhari Dall Roy v. Bengal 
Government (11. which is relied on as com- 
pelling plaintiffs in similar circumstances 
to prave by positive evidence that by process 
of elimination they are the only possible 
claimants. has been very mrch misunder- 
stoad, When the facts of that case are fully 
understocd. no such , proposition is deducible 
from it. Wae agree with the view taken by 
one of us on this question ina recent case, 
Secretary of State for India v. Subraya 
Karantha (2). We think the lower Court 
was wrong on this point. 

Jéwas argued by Mr. Venkatrama Sastriar 
that the finding of the Subordinate Judge 
amounts to saying that Ranga Aiyar and the 
others referred to exclude the plaintiffs as 
samunodakas. On examining the evidence 
relied on by the Subordinate Judge, we find 
that no definite relationship is deposed to 
and that beyond saying that bathing pollution 
was observed, no tangible cirenmstance is 
spoken to as establishing the relationship. Mr. 
Rajagopalachariar who followed ventured to 
argue that samanodakashtp connoted all 
gotrajas and that asthereis evidence on 
which the Court below is entitled to find on 
this point, we should not interfere with the 
finding. As this argument raised an issue of 
considerable importance, we allowed the 
learned Pleaders on both sidesa further 
opportunity to examine the Hindu Law texts 
bearing on the question. 


(1) 12 M. L A. 448; 10 W. R. 31 (P. C); 1 B. L 
R. 44 (P. C); 2 Suth. P. C. J, 159; 12 Sar. P. C. J, 
382; 20 E. R. 408. ; 

(2: 31 Ind. Cas. 590; (1915) M. W, N. 962; 2L, W. 
1175; 18M L. T. 504, 


“by gotra.” 
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We are indebted to Mr. Ramachandra 
Alyar for the succinct summary be has given 
us of the authorities on the second occasion. 
‘There can be no question that Manu includes 
in the term ‘samanodaka’ all persons belong- 
ing to the same gotra. “The sapinda-re- 
lationship is extinguished in the seventh 
generation; samanodaka-relationship lasts 
for all eternity, being extinguished only 
when the name and gotra are not known.” 
Yajnavalkya, in sloka 135, says that the 
gofrajas come before the bandhus. “The 
wife, daughters, both parerfts, brothers and 
likewise their song, gotrajas (gentiles), bandhus 
(cognates), a pupil and a fellow-student.” 


Vijananeswara in‘his commentary (Mitak- 
shara, Chapter II, section 5, placitum 6) 
says: “If there be-none such, the succession 
devolves on samanodakas, and they must be 
understood to reach to seven degrees beyond 
sapindas, or else as far as the limits of 
knowledge as to birth and name extend. 
Accordingly what Manu says ‘The 
relationship of the sapindas ceases with the 
seventh person: and -that of samanodakus 
extends to the fourteenth degree ; or, as [soma 
afirm, it reaches as far as the memory- of 
birth and name extends.’ This is signified 
It is clear from the above passage 
that neither Vijnaneswara nor Brihat Mann 
gave his own sanction to extending the 
meaning of theterm samanodaka to descendants 
beyond the fourteenth degree. The strong 
inclination towards unlimited heirship which 


characterised the writings of Manu and the. 


Rishis did ‘not find equal favour with the 
commentators. These latter, who understood 
the sentiments of the people, attached con- 
siderable importance to the customs that 
had grown up since the ancient Rishis gave 
the law. .lt is no wonder, therefore, that 
‘Vijnaneswara makes a halting allusion to 
what others say on the definition of the 
term samanodaka. He knew that persons 
belonging to the same gotra would not 
necessarily trace their descent from a common 
ancestor. It is common knowledge that per- 
sons of the same gotra belong to different 
sakhas, Some may be Yajur Vedis, some 
Rig or Sama Vedis, Further -Vijnaneswara 
must have felt that people were more inclin- 
ed to favour nearer blood relationship than 
descent inthe same agnatic line, however 
remote. We are, therefore, of opinion that 


-ancestor 
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the Mitakshara does not enunciate the theory 
that samanodaka-relationship extends beyond 
the fourteenth degree; and as that authority 
is paramount on questions of inheritance in 


‘Southern India, we must. hold that this 


relationship ceases with the fourteenth. 
Vaidyanatha Dikshitar, an author of great 
repute and authority in Southern India, in 
the Asouchakanda, restricts the term sama- 
nodaka to persons who come within fourteen 
degrees from the common ancestor. This 
author lived within 500 years and is held in 
great veneration all over the Presidency ; 
and he apparently gives expression to the 
traditions of the people among whom he 
lived. 

There is another point on which our 
conclusion against the view of tbe Sub- 
ordinate Judge may be sustained. Even 
accepting the interpretation which Brihat 
Manu ascribes to ‘others’, itis clear that 
unless a person is able to point toa common 
ancestor in the line of gotrajas, he is not 
entitled to come before bandhus. Both Manu 
and Yajnavalkya speak of janma and 
namna t.e, the gotra and the name. In 
the Telugu countries of Madras, the name is 
indicated by the house name or the ¢ntiperu, 
This is not in vogue in the southern districts. 
Even there people speak of the vamsam to 
which they ‘belong. This would lead to 
tracing descent to a common ancestor, It 
would be something gpecific to go by. In this 
case no attempt has been made to show that 
Venkataramana Aiyarand Ranga Aiyar and 
the others who gave evidence had either the 
same house name or belonged to the same 
vamsam., 


As regards the decided cases, Bat Devkore 
v. Amritram Jamiatram (3) is the only 
one which in any way supports the respond- 
ents’ contention. In that case, the common 
was traced. This view of the 
Bombay Judges apparently did not find 
acceptance in Madras, as we have ascertained 
that Subramania Aiyar and Boddam, JJ., 
did not follow il tu Appeals Nos. 120 and 
124 of 190%. The” observations of the 
Judicial Committee in Bhyah Ram Singh 
v, Bhyah Ugur Singh (4) are very general. 

(3) 10 B. 372. 


(4) 13 M. I. A. 878 at pp. 390, 898; 14 W. R. 1 
(P. C.):5 B L. R. 298 (P. C.); 2 Suth. P. O. J. 330; 2 


Sar. P. C. J. 668; Z0 E. R. 591. 
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Their Lordships had not to consider the 
meaning of the term samanodaka in that case. 
Kutti Ammal v. Radakristna Atyan (5) and 
Gridhart Lall Roy v. The Bengal G vernmené 
(1) only lay down that before the property 
escheats to the Crown all possibl relations 
should be exhausted. The exact point at 
which samanodaka-relationship ceases was 
notin question in these cases. Ram Baran 
Rai v. Kamla Prashad (6) is only authority 
for the way in which the fourteen degrees 
are to be computed. On the other hand 
in the case from which Kalka Prasad v. 
Mathura Prasad (7) was the appeal heard 
by the Jndicial Committee, the view taken 
was that Bai Devkore v. Amritram Jamiatram 
(3) bad gone too far. Naraini Kuar v. 
Chandi Din (8) upholds the restricted 
construction of the term samanodaka. 

Among the text writers, the general 
tendency is to confine the relationship to 
the fourteenth degree, although some would 
have it that so long as.there is a possibility 
of a common ancestor being traced, the 
gotraja would exclude the bandhus. It has 
to ba remembered that this indefinite 
extension of the meaning of the term is 
calculated to induce parties to place before 
the Court evidence of a very dubious and 
unreliable character. 

On the whole we are of opinion that on 
authority and for reasons of expediency, 
it is not desirable to extend the meaning 
uf the term samanodaka to persons beyond 
the fourteenth degree of relationship to the 
deceased; and that under no circumstances 
should a gotraja be preferred to a bandhu 
when the former is unable to trace his 
descent from a common ancestor. 

As the Subordinate Judge has disposed 
of this case on a wrong view of the burden 
of proof, his decree must be reversed and 
the appeal will be remanded to the 
permanent Subordinate Judge of Trichinopoly 
for disposal on the merits with reference 
to the foregoing observations. Costs to 
abide the result. 

Appeal allowed; Case remanded. 
Y.R. P.” 


" (5) SAL E. C. R. 8S. 


(6) 6 Ind. Cas. 699; 32 A. 594; 7 A. L. J. 802 
(7) 30 A. 510; 5 A. D. J. 70); 18 M. L J. 424 24; 8 0. 
L. J, 447: 10 Bom. L. R. 1088; 13 C. W. N. 1; 35 I. A. 


166: 11 0.0 362; 4 M. L. T. 330. 
(8) 9 A, 467; A. W. N. (1887) 118. 
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LOWER BURMA CHIEF COURT. 
First Civit Appear No. 24 or 1915, 
February 15, 1916. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 
EBRAHIM AHMED MEHTER— 
DEFENDANT— A PPELLANT 

. versus 
SAMUEL BALTHAZAR—PLaitivy— 
RESPONDENT. 

Contract Act (IX of 1872}, s, 160—Bailment-— 
Conversion. of goods —Damages, measure of —LExecutor 
of deceased bailee, liability of, on refusal to deliver on 
demand — Wrongful use by evecutor, liability for, when 
bailor delays action. 

In actions for the conversion of chattels, the full 
value of the chattels at the time of the convorsion 
is the measure of damages. [p, 298, col. 1.] 

When goods are let out on hire, the executor of 
a deceased bailee is bound to return them on the 
expiry of the term of the hire. He will be guilty 
of conversion of tha goods to his own use “from 
the time when he fails to return them in response 
to a demand bythe hirer and, for this conversion, 
he is personally liable. [p. 298, col. 1.] 

A bailor is not entitled to any damages for 
wrongful use, beyond g getting the value of the goods, 
when, after isening notice of demand, he causes a 
long “ond to ensue bofore filing the suit. [p, 298, 
col. 2. 

Mr. Das, for the Appellant. 

Mr. Doctor, for the Respondent. 


JUDGMENT, 


Fox, C. J—The partnership of which the 
plaintiff was appointed Receiver let two 
silk rolling machines to Ahmed Hashim 
Ariff for two years from the 30th July 
1906 for Rs. 100 per mensem. Ahmed 
Hashim Ariff let the defendant, his son, use 
the machines. After Ahmed Hashim 
Ariff’s death on the 2nd June 1907 the 
defendant continued to use them and had 
possession of them until they were practically 
destroyed by fire in 1910. The defendant 
obtained Probate of his father’s Will in 
1907. On the Ist March 1909 a letter 
was written to him as executor of his 
father’s estate demanding payment of the 
agreed hire for the machines from the Ist 
August 1906 to the end-of February 1909, 
calling upon him to deliver up the machines 
by the end of the then current month 
and warning him that if he did not do 
so he personally would be charged hire at 
the rate of Rs. 200 per mensem. The 


, defendant did not reply. to the letter and 


kept the machines which he had removed to 
mill of his own, 
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The plaintiff sued him -on the 31st 
January 1911 for Rs. 7,000, the original 
cost of the machines, and for Rs. 4,200, 
hire of them at the rate of Rs. 200 for 
21 months from the lst April 1909 to the 
3lst December 1910. A decree has been 
passed against him for Rs. 5,000 as being 
the value of the machines when they were 
destroyed and for Rs. 1,£80 as damages for 
his wrongful use of them from the, 31st 
March 1909 to the 23rd June 1910, the 
date on which they were destroyed. 


The defendant appeals on the ground 
that he was not personally liable in respect 
of the non-return and loss of the machines 
and that he was not liable to pay damages 
for wrongful use of them. If Ahmed Hashim 
Arif had been alive in July 1908 he 
would have been bound, under section 160 
_ of the Contract Act, to return the machines 
to the partnership on the .expiry of the 
time for which they had been bailed. He 
having died the duty of doing this devolved 
on the defendant as his executor. 


The letter of the lst March 1£09 
rightly treats the executor as responsible 
for hire accrued up to that date, but it 
gave him notice that if he did not return 
the machines before the end of the month he 
would be held personally liable for hire 
at an enhanced rate. Unless he agreed to 
pay the enhanced rate he could not be 
held liable for it, but as he neither 
returned the machines nor agreed to pay 
the hire demanded, he was guilty of con- 
version of the machines to hisown use as 
from the time when he should have return- 
ed them in response to the demand made 
for them, and for this conversion he must 
-~ be held personally liable—see Addison on 
Torts, 8th Edition, page 575. f 


In actions for the conversion of chattels 
the full value of the chattels at the time 
of the conversion is the measure of damages 
—ibid at page 597. The original cost of 
the machines was Rs. 7,000. ‘The plaintiff’s 
Advocate did not press for that amount 
to be awarded, and the learned Judge 
deducted Rs. 2,000 practically for deprecia- 
tion. If more should have been allowed for 
depreciation the defendant should bave called 
evidenze to prove this: the machines were in 
his possession, and he himself or his 
employees could have spoken to the state 
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in which they were in 1909. Not having 
done so, there is no ground for. reducing the 
amount allowed by the learned Judge as 
the value of the machines. 

It was not a case, however, in which 
the plaintiff should have been awarded 
damages for wrongful use as well as the 
full value of the machines. A. suit might 
have been brought in April, 1909, and the 
partners must have been awarded tho 
machines or their value. The partnership 
estate is not entitled to benefit by the 
delay of the partners, in bringing a suit. 
If the defendant had chosen tu pay the 
value instead of returning the machines, 
tbere would have been no ground for a 
claim for the use of the machines against 
him. | 

I would alter the decree to one 
Rs. 5,000 only and the costs of the suit. 


1 would allow the ‘defendant his costs of 
this appeal on Rs. 1,480 only. 


for 


Twomey, J.—I concur. 


Decree varied. 


ALLAHABAD HIGH COURT. | 
First Civiu APPEAL No. 30 or 1915, 
May 2, 1916. 

Present;— Justice Sir P. C. Banerjee, Kr., and 
Mr, Justice Piggott, 
IMAMI—Pvaintivs—APPELLANT 
versus 
Musammat KALLU, MINOR, THROUGH 
MATA GHULAM— Derenpant— 

RESPONDENT. h 
Contract— Specific performance, suit for—Discretion 
of Court-—Sutt against minor—Court, duty of— 
Certificated guardian—Benefit of minor. 
In a suit for specific performance it is in the 
discretion of the Court to decree specific performance 
or not, and in uo case would the Court be justified 


Vol. XXXIV) 


IMAMI 4. KALLU, 


in enforcing specific performance against a minor 
when such enforcement would be to his detriment. 
[p. 300, col. 2.) 7 

The certificated guardian of a minor applied to the 
District Judge for permission to sella house of the 
minor for the payment of debts due by the minor. 
The Judge ordered tho property to be sold by auction. 
to thehighest bidder. The property was knocked down 
to the plaintiff who offered to pay Rs. 1,200, but he 
did not accept the draft deed. Later on be accepted 
it but nothing was done. Meanwhile another person 
offered Rs. 2,0( 0 and the Judge ordered the guardian 
to sell the property to him. The plaintiff sued for 
specific performance. The certificated guardian did 
not agree to be guardian ad litem iu the suit and 
another person was appointed: 

Heid, that the plaintiff was not cntitled to the 
deeree asked for inasmuch as he had not acquired 
any interest in tho property. [p. 309, col. 2.] 

Chhitar Mal v. Jagan Nath Piasad, 29 A. 213; 
A. W.N (1907) 25.44. L, J. 24, followed. 


First appeal from the decision of the 
Subordinate Judge of Allahabad, dated the 
19th August 1914, 

FACTS appear from the judgment. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Appellant.—The contract for the sale 
of the house was between the guardian and 
the appellant. The District Judge accepted 
it and thereafter he had no power to order 
the house to be sold to another party. The 
guardian had given all the papers to the 
plaintiff-appellant and the sale had been ccm- 
pleted. 

Dr, S. N, Sen,— The point is concluded by 
Chitar Mal v, Jagan Nath Prosad (1). 

Dr. Tej Bahadır Sapru.—The case of 
Ohhitar Mal v. Jagan Nath Prasad (1) is quite 
different and it has no application to the facts 
of the case here. 
| [Pracorr, J.—You want a sale-deed from 
Mata Ghulam. | i 

Dr. Tej Bahadur Sapru—-The suit was 
brought against the certificated guardian 
and not against Mata Ghulam but on 
the certificated guardian refusing to be the 
guardian ad litem, Mata Ghulam was made 
guardian ad litem. 

A minor can buy-property and take bonds 
and if the question of specific performance 
comes, he can be sued. He referred to 
Meghan Dube v. Pran Singh (2), Mahomed 
Musa v Aghore Kumar (8). 


(1) 29 A. 213; A W. N. (1907) 25; 4 A. L. J. 24. 

(2) 20 A. 68; 5 A. L. J, 14: A. W, N. (1908) 10. 

(3) 28 Ind. Cas. 930; 42 O. 801 at pp. 816; 817, 818; 
17 Bom. L. R 420; 21 O. L. J. 23); 
19 O. W. N. 250; 13 A. L. J. 289; 17 M. L. T. 143; 2 L. 
W. 255 (P. C.); (1915) M. W. N. 621 421, A. 1. 
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(Banerst, J., referred to Balwant Singh v. 
Rev ` Rockwell Clancy (4), Mir Sanvrarjan 
y. Fakhruddin Mahomed (5). 

You cannot bind a minor by a contract 
entered into by his guardian for want of 
mutuality. | 

Dr. ‘ej Bahadur Sapru.—A contract 
entered into by a guardian is different 
from a contract entered into by a guardian 
with the permission of Court. The case in 
Mir Sarwarjan v. Fakhruddin Mahomed (5) is 
materially different from the present case. 
He referred to Guardians and Wards Act, 
sections 29, 30 and 81. 

Dr. Surendra Nath Sen, for the Re- 
spondent.—This is a suit for declaration. 
The plaintiff is not entitled to a decree 
as of right. It is in the discretion of 
the Court to give a decree or not. The 
Court has to see to the nature of the relief 
and the conduct of the plaintiff. Accord- 
ing to the evidence there was no coni- 
pleted contract. .The sale was to be to the 
highest bidder and the highest bidder had 
to accept the draft of the document. The 
appellant did not accept the terms. Thus 
there ceased to be a completed contract. 

A contract forthe sale of property by a 
guardian may be specifically enforced where 
the contract is for the benefit of the minor. If 
it is detrimental to his interest it cannot be 
enforced. The cases relied on by the other 
side do not apply here. 

In Chhitar Mal v. Jagan Nath Prasad 
(1) it has been held that unless it is 
proved by cogent evidence that the con- 
tract is for the benefit of the minor, it cannot 
be specifically enforced. This question did 
not arise in Mir Sarwarjan’s case 4 in the 
exact form. 

An act of atrustee is looked upon with sus- 
picion. He referred to Guardiansand Wards 
Act, sections 8 and 29. 

Dr. Tej Bahadur Sapru, in reply.— 
1 have nothing to say on the matter of law, 
I leave the matter there. 

JUDGMENT.—This appeal arises ont of 
a .suit for specific performance of an alleged 


(4) 14 Ind. Cas. 629; (1912) M. W. N. 462; 11M. 
L. T. 344; 9 A. L. J. 509; 15 C. L. J. 475; 16 0. W.N. 
577; 14 Bom. L. R. 422;23 M. L. J. 18; 39 I.A, 109; 
34 A. 296. 

(5) 13 Ind. Cas. 331; 39 O. 232 ai p. 286; 39 L A. 1; 
16 ©. W. N. 745 (1912) M. W. N. 22;9 4, L J. 33; 
15 ©. L. J. 68; 14 Bom. L, R. 5; 21 M. L. J, 1156 


- (P, C.). 
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contract of sale in respect ofa house. The 
plaintiff also asks for a declaration that Łe 
has become the absolute owner of the house. 
The facts are these. ‘The house in question 
belongs to the minor defendant Musammat 
Kallu. One Shahzada was appointed guard- 
jan of the minor under the orders of the 
District Judge of Allahabad. The guardian 
Shahzada applied to the District Judge for 
permission to sell the house in question for 
the payment of debts due by the minor. 
The District Judge ordered the property 
to be sold by auction to the highest bidder, 
The highest bid made was by the present 
plaintiff Imami, who offered to pay Rs. 1,300 
for the property. On the 8th of July 1912, 
the District Judge made an order to the 
effect that Shahzada, the guardian of the 
minor, was permitted to execute a sale-deed 
in favour of Imami, the draft being put 
up before the Court for approval prior to 
the execution of the sale-deed. A draft 
was submitted and the District Jndge made 
certain alterations init. Imami, however, 
refused to purchase the property on the 
ground that the alterations in the draft, which 
he believed had been made by or on behalf 
of the guardian, did not meet with his appro- 
val. This is clear from the notice wbich 
he issued to the brother of the guardian 
in February 1912, in which his Pleader dis- 
tinctly stated that he had refused to purchase 
the property. Subsequently it seems he con- 
sented to accept the purchase, but nothing 
was done for a long time. Meanwhile otber 
persons had offered to purchase the pro- 
perty for a larger value and on the 20th 
of November 1913 the learned District Judge 
granted permission to the guardian to sell the 
property for Rs. 2,000 to another party. There- 
upon the present snit was brought by the 
plaintiff on the 3rd of February 1914. He 
stated in the plaint that he had, by reason 
of the sanction given by the District Judge 
to sell the property to him, acquired the 
ownership of the property and that he was 
entitled to obtain a sale-deed of itfrom the 
guardian. As we have stated above, Shahzada 
was the guardian appointed by the District 
Judge, but Shahzada is no party to the pre- 
sent suit. When the suit was instituted he 
was named as the guardian of the minor, 
but he refused to act as guardian and 
thereupon another person, namely, Mata 
Ghulam was appointed guardian ad litem. 
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Shahzada was not impleaded in his “own 
personas a defendant. It would, therefore, 
be difficult, if the claim were allowed, to 
order Shahzada, who is no party to thesuit, but 
who is the certificated guardian cf the 
minor, to execute a sale-deed in the plaint- 
iff’s favour. The Court below has dismissed 
the claim on the ground that the sale to 
the plaintiff would ‘be detrimental to the 
interest of the minor, There can be no doubt 
that in a snit for specific performance it 
is in the disereticn of the Court to decree 
specific performance or not, and in no case 
would the Court be justified in enforcing 
specific performance against a minor “when 
such enforcement would be to his detriment,” 
This was held by this Court in Chhitar 
Mal v. Jagannath Prasad (1). In the present 
case it is cleat that there being a pur- 
chaser who has offered more than Rs. 2,000 
for the property and for a sale to whom 
the learned District Judge has granted per- 
mission to the guardian, the sale to the plaint- 
iff would surely not be to the benefit of the 
minor, On this ground alone the > Court 
would be justified in refusing to grant a 
decree to the plaintiff. Furthermore there 
are in this case circumstances which would 
make it unreasonable to grant the plaintiff's 
prayer. The original permission fer the 
sale of the property was given so far back 
as July 1912, In September of that year the 
Court said thatif the draft approved by the 
Court was accepted. a sale-deed might be exe- 
cuted in the plaintiff’s favour. Apparently the 
plaintiff did not accept the draft, and as his 
own notice to which we have referred above 
shows, he refused to purchase the property. 
It was not until other purchasers offered larger 
sums of money for the property that 
the plaintiff expressed his willingness to 
accept the terms offered. Under these circum- 
stances we think the plaintiff is not entitled 
to the decree asked for. It is clear 
that he has not acquired any interest in the 
ownership of the property, as he asserted in 
his plaint. We dismiss the appeal with 
costs, including feeson the higher scale, 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Lerrers Parent Appeat, No. 24 or 1914. 
May 18, 1916. 

Present:—Sir Lancelot Sanderson, Kr., | 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
SASHI BHUSAN HAZRAH —Praintive— 
APPELLANT 
: versus 
Srimatt DENO MOYER DASI~ 
DEFENDANT— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), 
Interlocutory orders—A ppeal. 

The term “order” as used in section 153 of the 
Bengal Tenancy Act is not limited to final orders 
but includes interlocutory orders sach as ordors of 
remand [p. 802, col. 1.] 

Therefore, in a suit for rent valued at less than 
Rs 100 the order of the first Appellate Court remand. 
ing the suit for retrial without deciding any of the 
special questions mentioned in section. 153 is nut 
appealable. [p. 302, col. 1.] 

Gagan Chand Sardar v. A. Casperz, & ©. W. N. 44, 
followod. 

Appeal against the decree of the Hon'ble 
Mr. Justice Teunon, dated the 6th February 
1914 reported as 23 Ind. Cas. 615, in 
Appeal from Appellate Decree No. 28 of 1912. 

FACTS of the case appear from the 
judgment. 


s 153— 


Babu Satya Charan Singh (with him Babu. 


Sarat Chandra Rat Ohcudhury),for the Appel- 
lant.—The entry of rentin the Record of 
Rights is not merely presumed to be correct, 
but it is the result of a decision of the Settle- 
ment Officer and as such conclusive. 


[Mooversse, J:—What is the amount 
claimed in the rent suit?) 

Less than Rs. 100. 

[MOOKERJEH, J.—Does an appeal lie in this 
case ? 

Yes. Besause the amount of rent payable 
was in controversy between the parties and 
the first Court decreed the full rent claimed, 
and against that decree the appeal was 
preferred to the District Judge. 


[Mooxersee, J.—That is not the test. Has 
the Appellate Court decided the question of 
the amount of the rent ? | 


No. It has remanded the whole case for a 
re-hearing, thereby implying that the decision 
of the Munsif ag to the amount of rent was 
not correct. The Appellate Court has in a 
manner decided the question of the amount 
of rent, as it held that the full rent decreed 
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by the Munsif was not correct. 

[Mooxersex, J.—The Appellate Court did 
not decide anything finally. It left open all 
questions for a decision on re-trial. 

You may appeal from the decision of the 
Appellate Court after it has decided the ques- 
tion in appeal after the remand. But you 
cannot do so now. | 

Babu .Nacendra Nath Ghosh, for the Re- 
spundent.—The Code of Civil Procedure might 
stand in the way. Unless an appeal has been 
preferred against the remand, there might be 
no right of appeal at all against the decision 
of the first Appellate Court, 


[ Mookxenszn, J.—Section 153 of the Bengal 
Tenancy Act applies to interlocutory orders, 
vide Gagan Chand Sardar v. A. Caspers 
(1), so there can’t be any appeal in this 
case. This objection was not taken , before 
Mr. Justice Teunon; but as he dismissed the 
appeal, the result of our holding that no 
appeal lay to him-would not make any 
difference. | 


JUDGMENT. 


Mooxersez, J.—This is an appeal under 
clause 15 of the Letters Patent from a judg- 
ment of Mr, Justice Teunon. 

The plaintiff-appellant instituted a suit for 
arrears of rent. The defendant pleaded that 
rent was not payable at the rate claimed. 
The Court of first instance decreed the claim 
in full. Upon appeal the Subordinate 
Judge set aside the decree of the primary 
Court and remanded the case for a fresh 
trial, with full liberty to the parties to 
adduce whatever evidence. they might like 
to bring forward in support of their res- 
pective allegations. The plaintiff preferred 
an appeal to this Court against the order of 
remand. The appeal was heard by Mr, 
Justice Teunon and was dismissed. The 
present appeal is directed against the deci- 
sion of Mr. Justice Teunon. 


The suit was valued at less than one 
hundred rupees. Consequently under sec- 
tion 153 of the Bengal Tenancy Act, no 
appeal lay against the order of the Subordi- 
nate Judge, unless it was established that 
the Suberdinate Judge had by his order de- 
termined one or more of the special questions 
The decision of 


4 


(I) 40. W, N. 44 
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this Court in the case of Gagan Chand Sardar 
v. A. Casperz (1) shows that the term 
order as used in section 158 is not limited to 
final orders bnt includes interlocutory orders, 
such as orders of remand. Consequently it 
was obligatory upon the appellant before 
Mr. Justice Teunon to show that the order 
of the Subordinate Judge had decided one 
or more of the special questions. But on a 
perusal of the order of the Subordinate ‘udge 
it is clear that he has not only not decided 
any of the questions mentioned in section 153, 
but has left open all the quastians in contro- 
versy between the parties and remanded the 
case for re-trial, as, in. his opinion, material 
evidence had been erroneously excluded by 
the Trial Court. Consequently, the appeal to 
this Court was incompetent, and should have 
been dismissed on that ground by Mr. Justice 
Teunon. 

The result is that this appeal is dismissed 
with costs and the order of Mr. Justice 
Tennon is affimed onthe ground that the 
appeal heard by him was incompetent under 
the law. 


Sanvenson, O. J.—I agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL #GAINST Ornper No. 2 7 ur 1913, 
March 3, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
- Mr. Justice Moore. 
SIVAKOLUNDU PILLAI—Derenpant 
No. 1- Kespo.penr No. l- A FPELEANT 
VETSUS 
GANAPATHI 1Y Y AR—DrCREE-HOLDER— 


Petitioner— RESPONDENT. 

Oivil Procedure Code (Act V of 1908), s. 46— 
Attachment by precept—Objection to execution based 
on omission to transfer decree, if can be taken at 
hearing of appeal—Simultaneous execution tn two 
Courts against same property, if permissible—Eaten- 
sion of time, petition for, presented before empiry 
of two months—Order passed after expiry of that 
period—Attachment, if ceases to be effective. 

An objection to the jurisdiction of an executing 
Court to order the sale of certain immoveable 
property attached by it under the precept of 
another Court based on the want of transter of 
the decree to that Conrt for execution, will not 
be allowed to be taken up for the first time 
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during the hearing of an appeal against the order 
for sale. [p. 302, , col, 2.) 

There is nothing in law to prevent a decree 
being simultaneously executed in more places than 
one against the property of the judgment-debtor, 


_ [p. 303. col. 1.] 


Saroda Prosaud Mullick v. Luchmeeput Sing Doogur, 
14M IT A. 529; 17 W. R 269; 0 B L R.” d: 2 Buth. 
P. ©. J. 56C; 3 Sar P. E J. 77; 20 E.R 8x3, consi- 
dered 

Baij Nath Goenka v. F. H. Holloway, 10. L, J. 815, 
referred to. 

Under section, 46, Civil Procedure Code, an 
attachment under precept is not invalidated by 
the fact that the order extending the statutory 
period of two months, during which the atrach- 
ment will remain in force, is passed after the expiry 
of the said period,! provided that the application 
for extension of time is putin before the expiry 
of that period. In such a case the order relates 
back to the date of the petition and has a re- 
trospective effect. [p. 303, vol. 1.] 

Rhedoy Krishna Ghose v. Koylash Chunder Bose, 13 
W.R.3;4 B. L BR. 82 (E. B.), followed. 


Appeal against the order of the Court of the 
Subordinate Judge of Trichinopoly, in 
Execution Petition No. 3-3 of 1915, in 
Original Suit No. 28 of 1901 on the file 
of the Court of the Subordinate Judge of 
Kumbakonam. 


Mr. K. R. Rangaswamt Avyanga?, for “the 
Appellant. 


Messrs. T. Narasimha Aryangar and R. S. 
Jayarama Atyar, for the Respondent. 


JODGMENT.—A_ contentitn is raised by 
the learned Vakil for the appellant that 
the decree was not transferred for execution 
to the Trichinopoly Sub-Judge and hence 
he had no jurisdiction to pass an order 
for the sale of the property which he bad at- 
tached on the strength of a preceptfrom the 
Court which passed the decree, namely, the 
Kumbakonam Sab-Conrt. This contention 
was not raised in the Jower Court or in the 
memorandum of appeal to this Court, aud we 
must presume that all necessary steps had 
been taken to invest the Trichinopoly Sub- 


Court with jurisdiction to sell the property, 


especially as we find a reference in the execn- 
lion petition to an application of January 1915 
made to the Kumbakonam Subordinate Court 
io transmit records to the Trichincpoly Sub- 
ordinate Court. 


It is further contended that simultaneous 
execution of the same decrée canuottake place 
in two Courts and. that the decision of the 
Privy Council in‘ Sarodu ‘Prosaud Mullick vy, 
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Luehmeeput Sing Doogur (1) allowed only at- 
tachment of property in more than one Court 
in execution of the same decree and that fur- 
ther exeention proceedings consequential on 
attachment can take place only in one Court at 
one and the same time. There is nothing in 
the decision of the Privy Council to prevent 
such further proceedings taking place in more 
than one Court simnitaneously, though, of 
course (as Woodroffe and Ameer Ali pointed 
ont in page 222 of their Commentary on the 
Code of Civil Procedure), such simultaneous 
further executions in more than one Court 
would take place only very rarely. See also 
the judgment of Mookerjee. J., in Baijnath 
Goenka v. F. H. Holloway (2). 

It is next contended that the order for sale 
is illegal as the attachment by precept had 
come to an end at the expiry of two months 
from when it was made in December 1913 
(see proviso to section 46 of the Code of Civil 
Procedure) and that, though a petition for 
extension was tled before the expiry of the 
two monthsand an order was passed extend- 
ing the period of attachment for six months 
(which period was again exter ded before the 
expiry of that period of six months by another 
six months), that order is illegal and cannot 
have the effect of continuing the attachment 
which had come to an end We think that 
there is nothing in this contention The 
del y of the Court in passing orders on the 
petition for extension cannot ke allowed to 


prejudice the petitioner and the order grant-- 


ing extension must be given retrospective 
effict as if passed on the date of the petition. 
[See ltheday Krishna Ghose y. Koylash Chander 
Bose :3).] 

We, therefore, 


dismiss the appeal with 


costs. 
Appeal dismissed. 
V. R.P. 
(1) 14 M, L A, 529; 17 W. R. 289: 10 B. L. R. 214 
2 Suth. P. ©. J. 560; 3 Sar. P. C. J.7 7; 20 E.R. S83. 


(2) 1] 0. L. J. 81%, 
(3) 13 W. R. 3 (F. B.); 4 B. L. R. 82. 
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ALLAHABAD HIGH COURT. 
Execction First Appear No. 1:9 oF 1914. 
February 11, 1916. 

Present:— Mr. Justice Rafique and 
Mr. Justice Piggott. 

PEAREY LAL— Petitionsr— APPELLANT 
versus 
HANIFUNNISSA BIBI AND ANOTHER — 
Opr: osrre Party Responpents, 

Ciril Procedure Code (Act V of 1908), s 144 — 
Auction-sale —Bona fide purchaser for valua, whether 
restitution can be obtained against. 

Restitution cannot be obtained under section 144 
of the Code of Civil Procedure against a bona fide 
purchaser for value at an auction-sale held by a 
Court which has jurisdiction to hold the samo fp. 
804, col '.] 

Rewa Mahton v. Ram Kishen Singh, 14 C. 18; 13 [ 
A, 106 O Tnd. Jur. 48; 4 Sar. P © J. 46. and Zain- 
wl-abdin Khan v. Muhammad Asghar Ali Khan, 10 A. 
166; 15 1. A. 12; 5 Sar. P C. J. 129, referred to, 

Nazhat-ud-dauia Abbas Husain Khan v. Dilband 
Begam; 21 Ind. Cas. 570; 1b O. O. 225, followed. 

Execution first appeal from the decision of 
the Additional Snbordinate Jndge, Aligarh. 

Mr.-B. E. O’ Conor, for the Appellant. 

Dr. 5. M. Sulaiman, for the Respondents. 

JUDGMENT. 

Piscorr, J.—The finding on the issues 
remitted by us in our order of the 29th 
of May 1915 is in favour of the appellant. 
We must now take the facts to he rnb- 
stantially these. Certain property was put 
up for sale in the execution of a decree 
by one Bansidhar, who was a transferee of 
that decree. As regards the particalar- 
property in question in this appeal, it vas 
purchased at auction by the appellaut Lala 
Pearey Lal. On the findings now returned, 
which have not been seriously assailed in 
argument before us and which we must 
accept upon the evidence, we hold that 
Lala Pearey Lal was a bona fide auction- 
purchaser for value. The decree under 
execution at the instance of Bansidhar has 
been reversed cn appeal, and the question 
before us is whether the judgment-debtors 
can obtain restitution, not merely as against 
Bansidhar himself (this they have already 
obtained) bi.t against Lala Pearey Lal. We 
have been referred to a large number of 
authorities on this point bnt it really seems 
unnecessary to go beyond two decisions of 
their Lordships of the Privy Council, 
Rewa Mahten v. Ram Kishen Singh (1) and 


(1) 14 C. 18; 13 I. A. 106; 10 Ind. Jur. 428; 4 Sar. 


PG. J. 746 


304 


` BANDI BAKHSH YV. INDAR PAL. 


Zain-ul-abdin Ehan v. Muhammad Asghar Ali 
Khan (2). The precise question now in issue 
was argued out before a Bench of the 
Judicial Commissioner’s Court at Lucknow, 
of which one of ma was at the time a 
member, The case is that of Nazhat-ud- 
daula Abbas Husain Khan v. Dilband Begam 
(3). Numerous authorities are there 
referred to, and the eonclusion arrived at 
is that restitution cannot be obtained under 
section 144 of the Code of Civil Procedure 
as against a bona jide purchaser for value 
at an auction-sale held by a Court which 
had jurisdiction to hold the same. This 
appeal must, therefore, succeed. We set 
aside the order of the Court. below and 
direct that the appellant be restored to 
possession of the property which has been 
made over to the respondents under the 
order appealed from. The appellant will 
get his costs in both Courts. 


Appeal allowed. 
(2) 10 A. 186; 15 I. A .13; 5 Sar. P, C. T. 129, 
(8) 21 Ind, Cas. 570; 16 O. O. 225. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secoxp Civit Arrear No. 215 or 1915, 
March 16, 1916. 

Present: —Mr. Stuart, A. J. C. 
BANDI BAKHSH ano otaers—Puatntires 
. APPELLANTS 

versus 
INDAR PAL AXD otaers—Derenpants— 
RESPONDENTS, 

Declaration, swit for, that defendant not wnder- 
proprietor—Revenue Court's decision that defendant 
superior to ordinary tenant-—Cause of action—Jurisdic- 
tion. 5 

The decision ofa Revenue Court to tho effect 
that a person sought to be ejectod has a status 
supefior to that of an ordinary tenant, affords 
a sufficient causo of action tothe landlord to go 
to the Civil Court for a declaration that that 
person does not possess under-proprietary rights. 
In order to maintain such a suit in the Civil 
Court itis nob necessary that the Revenne Court 
should definitely hold such person to possess under- 
proprietary rights. : 

Amrit Lal v. Jang Bahadur Singh, 11 Tnd. Cas. 
920; 14 O. C. 196 and Ram Jiyawan v. Raja Moham- 
mad Abdul. Hussan Khan, 23 Ind. Cas. 231, referred 
to. 


Appeal from the decree of the Additional 
Judge, Lucknow, dated the 15th-April 1915, 
reversing that of the Subordinate Judge, 
Unao, dated the 4th January 1915, 
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Baba Basdes Lal, for the Appellants. 

Mr. Mohammad Wasim, for the Respond- 
ents. 

JUDGMENT.—The  plaintiffs-appellants 
are owners of a certain mahal. Bharath 
Singh, the father of defendants Nos. 1 to 8, 
occupied certain land in that mahal. In 
1886 a notice of ejectment was served on 
behalf of the proprietor on Bharath Singh. 
He contested that notice in the Rent Court, 
asserting under-proprietary rights. The 
Rent Court held in 1886 that, though he 
could not prove under-proprietary rights, he 
nevertheless hada status superior to that 
of an ordinary tenant. The objection was 
allowed and : the notice of eiectment was set 
aside. Subsequently defendants Nos. 1 to 
3 sold their rights in the land to defendant 
No. 4. The plaintiffs then issued a notice 
of ejectment again. This notice was con- 
tested. The final decision was that of the 
Board of Revenue, which held that defend- 
ants Nos, 1 to 3 had under-proprietary 
rights. 

This suit was then brought by the plaint- 
iffs for proprietary and actual possession of 
the plot. It was decreed by the Court of 
firat instance but dismissed by the Additional 
Judge of Lucknow on appeal. The present 
appeal is preferred. I agree with the 
learned Additional Judge that the decision 
in Amrit Laly. Jang Bahadur Singh (1) 
governs this case, The decision of the 
Revenue Court in 186 afforded a cause of 
action tothe landholder to go to the Civil 
Court for a declaration that the person 
whom he sought to eject did not possess 
uuder-proprietary rights. In order to main- 
tain such a suitin the Civil Court it was 
not necessary that the Revenue Court 
should definitely hold such person to possess 
under-proprietary rights. The decision 
in Ram Jiyawan v. Mohammad Abdul 
Hussen Khan (2) in no way detracts from 
the authority of the decision in Amrit Lal v. 
Jang Bahadur Singh (1). Accepting this 
view of the law I dismiss this appeal. The 
appellants will pay their own costs and those 
of the respondents. 


Axpenl dismissed, 
(1) 11 Ind. Cas. 920; 14.0. C. 186, 
(2) 23 Ind, Cas. 231. 
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MADRAN HIGH COURT. 
CURIMINAT Revision Caszs-Nos. 601 axp 602 
i . oF 1912. . h 

November 27, 1912, 
Present:—-Mr. Justice Sadasiva Aiyay. 
In re MOGAMBARA PATTAN AND OTHERS 


—~AccusED~-PETITIONERS. 

Madras Towns Nuisances Act (Mad. JLE of 1889), ss. 
6, 7--Gambling in common gaming house, conviction 
Jor—<Appeal— Appellate Court, finding of —Not common 
yaming house—Re-trial, propriety of order for— Crimi- 
nal Procedure Code (Act V of 1898), s. 428 (1). 

The accused were convicted of the offence of 
gambling in » common gaming houso under sections 
Gand 7 of the Madras Towns Nuisances Act. On 
appeal, however, the Sub-Divisional Magistrate found 
that there was no evidence that the house where the 
gaming was carried on was a common gaming house, 
but ordered a re-trial in the interests of justice. On 
yovision by the High Court: 

Heid, that in the. absence of evidence on record 
or of an assurauce by the prosecution, that-evidence 
would be forthcoming that the house was a common 
gaming house, the Appellate Court acted irregularly 
in ordering a new trial. 

Petitions, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the lst Class Sub-Divisional Magistrate, 
Cuddalore, in Criminal.Appeals Nos. 24 and 
25 of 1932, preferred: against the judgment 
of the-2nd Class ` Magistrate, Panrunti, in 
Calendar Cases Nos. 784 to 793 and 794 of 
1912, respectively. 


Messrs, JW. R. Osborne and P, K. Narayana- 
sawmt Iyer, for the Petitioners. | 
The Public Prosecutor, on behalf of Govern- 
ment. 


ORDER.—(1). Unless the appellate Magis- 
trate found some material already on 
“record tending to indicate that the house 
was @ common gaming honse or unless the 
Magistrate was given by the prosecution 
assurance of sufficient weight indicating that 
there .would ° be produced practically 
unimpeachable evidence thatthe gaming took 
place in a common gaming house if a re-trial 
was ordered, he ought not to have sent baek 
the case for re-trial and ought to have 
acquitted the accused in the absence of 
evidence to show that the house where they 
were found. gaming wasa common gaming 
house, that is, a house kept by the owner 
of it for profit and to be used by the public 
indiscriminately (or practically indiscriminate- 
dy) for gaming purposes. , 


20 
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(2). So much of the order of the lower 
Court as directsa re-trial is quashed, A 
similar order is made in the connected 
petition. g 
i Orders modified. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 124 or 1916. 
February 18, 1916. 

Present: —Mr. Justice Chitty and 

Mr. Justice Walmsley. i 

V. R. ALEXANDER— UO0MPLAINAN I — 

PETITIONER 
~ versus 
R. W. CONNOR AND OTHERS-——ACCUSE D — 
OPPOSITE PARTY. 

Criminal Procedure Code (Act ¥ of 1898), ss, 258, 
259—Procedure—Accused, when can be discharged 
in complainant's absence. 

The discharge of an accused person in the absence 
of the complainant can only be made under section 
259, Criminal Procedure Code, and that only in the 
case of a compoundable offeuce. Jt cannot be 
made under section 253, 

Rule against the order of the Chief Pre- 
sidency Magistrate of Calcutta. 

Babus Jyotish Chandra Hajra, Debendra 
Nath Kumar, Mritywijoy Chatterji, Apurva 
Chandra Mukerjee and Heramba Chandra 
Guha, for the Petitioner. , 

JUDGMENT.—In this case, the proceduro 
of the Jearned Magistrate in discharging 


the accused under section 253, Criminal 
Procedure Code, in consequence of the 
absence of the complainant was not in 


accordance with law. Section 253 only 
‘provides for the discharge of an accused 
where the Magistrate finds that no case 
has been made out or he considers the 
charge to be groundless. The discharge in 
the absence of the complainant can only be 
made under section 259, Criminal Procedure 
Code, and then only in a case where the 
offence may be lawfully compounded. We 
must aceordingly set aside the order of 
discharge and direct a further enquiry 
into the case. As on Sth December 1915 
the learned Magistrate expressed a strong 
opinion with regard to the case, we direct 
that the Chief Presidency Magistrate do 
transfer the case to some other Magistrate 
for trial, 
Clase transforres, 
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PUNJAB CHIEF COURT. 
CRIMINAL APPear No. 703 or 915. 
_ February 25, 1916. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
EMPEROR—Apruttant 
versus 
NAWAB— RESPONDENT. 

Opium Act (I of 1878), s. 9 (c), (c)—Zllicit 
possession of opium, proof of—Serrvant’s possession, 
whether on behalf of master when master and servant 
in each other's company—Preswmption—Burden of proof 
—~Possession with intention of exporting opium, whether 
amounts to offence of exporting—Appeal against 
acquittal—Grounds Jor Chief Court's interference. 

An unlawful possession of opium with the inten- 
tion of eventually exporting it does not amount to 
the offence of ‘exporting’ opium within tho meaning 
of section 9 (e) of the Opium Act. [p. 806, col. 2.] 

Unlawful possession of opium by a servant will 
not amount to possession by his master even when 
they are found in each other’s company at the time, 
so as to render the master liable for conviction 
under section 9 (c) of the Act. [p. 307, col. 1.] 

Itis for the prosecution to prove affirmatively and 
clearly that the possession of the servant was ou 
his master’s bohalf and with his master’s authority. 
Üp 306, col. 2; p. 807, col. 1.] 

Nature of the ovidence required in proof of a caso 
under section 9 (c) discussed. 

The Chicf Couré will not set aside a judgment of 
acquittal unless itis clearly and palpably wrong on 
tho evidence. [p. 807, col. 2.] 

Emperor v. Chattar Singh, '7 P. R. 1904 Cr., 97 P. L. 
R. 1904; 1 Cr. L. J. 781, referred to. 

Appeal from the order of the Sessions 
Judge, Ferozepore, dated the 12th March 
1915, reversing that of the Magistrate, First 
Class, Ferozepore, dated the 4th February 
1915, and acquitting the respondent. 

_ Mr. Broadway, (Additional Government 
Advocate), for the Appellant. 

JUDGMENT.—This is an appeal by the 
Local Government, under section 417, Crimi- 
nal Procedure Code, from the order of the 
Sessions Judge, Ferozepore, acquitting the 
respondent, Nawab, who had been convicted 
by the Magistrate, first class, of offences 
under section 9, clauses (c) and (e) of the 
Opium Act, 1879, and sentenced on each 
count to one year’s rigorous imprisonment 
and a fine of Rs. 1,000. 

The facts are stated in detail in the judg- 
ment of the Magistrate, but it is unnecessary 
for the purposes of this appeal to recapitu- 
late them. 
Police had received information from one 
Sher Ali, a dismissed servant of Nawab, that 
the latter and his present servaut, Abbas, had 
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been to Abohar for the purpose of buying 
large quantities of opium which they intended 
to export to Burma. On the 23rd March 
1914 Nawab entered the train for Delhi at 
Abohar and was promptly arrested and 
searched, but only a very small, and quite 
legitimate, amount of opiumwas found upon 
him. His servant, Abbas, was not with him, 
but the Police had been led to suspect that 
Abbas would enter the train at the next 
station, Pakki, and had accordingly made 
arrangements for his arrest there. Their 
suspicions were well founded, and Abbas was 
duly arrested and searched, with the result 
that 10 seers 6 chittaks of opium’ were found 
concealed in his bedding. Abbas admitted 


at the trial that the opium was found in his: 


bedding, but endeavoured to exculpate him- 
self by saying that he was in possession of it 
under the directions and on behalf of his 
master, Nawab. Nawab, on the cther hand, 
asserted that he. knew nothing about the 
matter and that Abbas’ possession was on 
his own account.” - 


Upon these facts the Magistrate convicted 
Nawab not only of the offence of being in 
possession of opium unlawfully, but also of 
exporting the same unlawfully, and sentenced 
him in respect of each offence to the maxi- 
mum penalty. x 


Obviously, the conviction under clause (e) 
of section 9 of the Act was erroneous, as 
there had then been no export of the opium} 
(see the definition of the term “export” in 
section 8 of the Act). Assuming for the 
sake of the present argument, that Nawab 
was in possession of the opium through his 
servant Abbas, and that he intended eventu- 
ally to export it, we cannot hold that he was 
guilty of the offence of exporting it. Mr. 
Broadway conceded that in any event the 
conviction under clause (e) had been rightly 


set aside as erroneous and we entirely agree. 


_As regards the conviction under clause (e), 
the learned Sessions Judge held, upon the 
authority of Uttam Chand v. Emperor (1), that 
as the opium was found in the possession of 


Abbas, it was for the prosecution to prove ` 


affirmatively and clearly thatthe possession of 
Abbas was merely that of a servant acting 
under the authority of his master, Nawab, The 


(1) 15 lnd. Cas. 1007; 16 C. W. N. 651; 13 Cr. D, 
J, 591; 15 C. L, J. 401; 39 O. 344. 
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earned Judge further held that the prosecu- 
tion had failed to prove that, as regards the 
particular opium found in Abbas’ possession, 
the latter was in possession thereof on his 
master’s behalfand with his master’sauthority, 
the mere facts that Abbas and Nawab were in 
each other’s company at Abohar and that 
Abbas was the servant of Nawab being quite 
compatible with the suggestion that Abbaswas 
doing some private smuggling on his own 
behalf.” He accordingly acquitted Nawab 
for want of proof of his complicity and after 
hearing Mr. Broadway, we are of opinion 
that the view taken by the learned Judge 
was perfectly reasonable. We were told that 
Nawab isa well-known professional dealer 
in illicit smuggling of opium; that his visits 
to Abohar synchronised always with a large 
increase of sales of opium by the licensed 
vendor, Midda Mal, (who was also convicted 
at this trial); that correspondence between 
him and his father showed that Nawab was 
engaged in this unlawful and lucrative 
business, and that his former servant, the in- 
former Sher Ali, had deposed to the modus 
operandi and had sworn to previous transactions 
in which he had carried the opium for his 
then master. Accepting all these facts as 
duly established, we still failto see how it 
can be held that, as regards the particular 
transaction with which we are concerned, 
anything more than a case of suspicion can 
be said to have been established against 
Nawab, Itisnot proved that he purchased 
these 10 seers 6 chittaks of opium and itis 
only mere surmise that Abbas was in posses- 
sion thereof on his behalf. No doubt, 
Abbas is a poor man who possibly could 
not himself afford to purchase such a large 
quantity of opium, though here again we 
are in the region of conjecture, but eyen 
so, if does not follow that Abbas was not 
acting on behalf of his employers other than 
Nawab, Sher Ali, as a dismissed servant 
with an obvious desire to get his late master 
into trouble, is hardly a witness of credibi- 
lity, and the increase of sales at 
Midda Mals shops also synchronised, 
it is to be remembered, with the visits 
of Sher Ali to Abohar. But be this 
asit may, the fact that Nawab is suspected 
of being concerned in illicit smuggling of 
opium does not establish- his guilt as 
regards the transaction with which alone 
we are concerned, and we cannot agree that 
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the Sessions Judge took an unreasonable 
view when he held that as regards this 
transaction, it was quite possible that Abbas, 
upon whom the opium was actually found, 
was in possession of it on his own behalf. 
It is impossible to hold that this finding is 
so clearly and palpably wrong on the 
evidence as to justify us in setting 
aside his judgment of acquittal [see Wmperor 
v. Chattar Singh (2)). We accordingly reject 
this appeal. 


Appeal rejected, 
3 (2) 7 P. R. 1904 Cr; 97 P. L. R. 1904; 1 Cr. L. J. 
81, 


MADRAS HIGH COURT. 
Criminat Revision Case No. 757 or 1915, 
CriminaL Revision Petrrion No. 612 
or 1915, 

March 28. 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Napier. 

Inve MADDELA RAMANIYAMMA— 


ACCUSED —PETITIONER. 

Criminal Procedure Code (et V of 1898', ss. 164, 
364 Inculpatory statements by persons not treated as 
accused persons—Perjury, prosecutiun for—Evidence— 
Admissibility of statements—Penal Code (det XLV of 
1860), s. 193—Euidence Act (I of 1872 , s. 25. 

Section 164 of the Criminal Procedure Code 
distinguishes sharply between statements of 
witnesses and confessions of accused persons. If 
the statement made by a person is recorded as a 
‘confession,’ the procedure prescribed by section 864 
must be followed. Whether a statement is to bo 
called a confession or not depends, not merely on the 
nature of the statement itself, but on the use that 
is sought to be made of it. “p. 808, col. 2.] 

Muthukumaraswami Pillai v. Emperor, 14 Ind. Oas. 
896; 18 Cr. L. J. 362; (1912) M. W. N. 549; 12 M. 
L. T. 1; 35 M. 397 at p. 490, referred to. 

Whether a statement is taken as a statement or 
as a confession, the record can be used only for the 
purpose for which it was taken. A ‘confession’ cannot 
be made the basis of a prosecution for perjury. A 
‘statement’ cannot be used asa ‘confession’, that is, 
as an admission of the truth of the facts set out in 
ib in a criminal prosecution based on those facts, 
either against the person making it or against others 
with whom he may be jointly tried. [p. 309, col. L.] 

Inculpatory statements made, under section 164, 
Criminal Procedure Code, by a person who was not 
treated as au accused, nor subsequently tried for 
any offence based on such statements, are admissible 
in a prosecution against him for perjury. Such 
statemsnts are not ‘confessions’ and the Magis- 

trate’s failure to record them in the mauner laid 
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N . 
< down in section 364 does nob preclude their being 
used in evidence. [p. 809, col. 1] 

In the course of the investigation of un offence 
under section 372 of the Indian Penal Codo against 
an accused person for purchasing a minor girl for pur. 
poses of prostitution, a Magistrate recorded, under 
section 164 ‘of the Code of Criminal Procedure, a 
statement made_to him by the mother of the 
minor girl (which, in effect, implicated her algo). She 
was, however, all along treated as a complainant and 
u witness and never as an accused person: 

Held, in a prosecution for perjury against her, 
tliat the statement was not treated as ‘confession’ 
and that it.was unnecessary to follow the procedure 
prescribed by section 364 of the Code of Criminal 
Procedure while recording is, and the statement 
was admissible in evidence against the accused.: [p. 
309, cols. 1 & 2.) 

Queen-Empress v, Varan, 9 M. 224; 2 Weir 125; 
Emperor v. Nilakanta, 14 Ind. Cas 849; (1912) M. W 
N. 207; 13 Cr. L, J. 305; 22M. L. J. 490; 1 N. L. T. 
1 Supp; 35 M. 247,distinguished 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of the Court 
of Session of Guntur, in Criminal Appeal No. 
32 of 1915, preferred against the judgment 
of the Court of the Joint Magistrate of 
Ongole, in Calendar Case No. 44 of 1915. 

Mr. T. Prakasam, for the Petitioner. 

“The Public Prosecutor, for the Government. 
ORDER. -` 

AYLING, J.-- Petitioner has been convicted 
on an alternative charge of perjury in con- 
nection with two contradictory statements 
made on affirmation, Exhibits A and D. 
The conviction was confirmed in appeal and 
the sole ground argued before us on peti- 
tioner’s behalf is, that Exhibit A recorded 
by the Sub-Magistrate of Ongole under sec- 
tion 164 of the Criminal Procedure Code ‘is 
inadmissible in evidence, 

Ib is urged that this statement is of a con- 
fessional nature, that it was not recorded in 
the manner provided in section 36% of the 
Criminal Procedure Code: and that, for this 
reason, it is inadmissible in evidenze’ [vide 
Queen Empress v. Viran (1)]. 

It appears that Exhibit A was recorded in 
the course of an investigation by the Police 

“of a charge under section 373 of the Indian 
Penal Code against one M. Subba Rao, 
This man was said to have practically pur- 
chased a certain minor girl, Venkamma, for 
purposes of prostitution and to have had her 
hannartkam ceremony performed, thereby 
dedicating her to that professiou. 


- (1) 9 M. 224; 2 Weir 125. 
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Petitioner is the mother of Venkamma and 
in Exhibit A she undoubtedly makes state- 
ments which strongly suggest the inference 
that she was herself guilty of an offence- 
under section 372 of the Indian Penal Cande. 
If she were on her trial for such an offence, 
Exhibit A would have to be regarded as a. 
statement of a confessional nature; and, not 
having been recorded in manner prescribed 
by section 364 of the Criminal Procedure: 


.Code, it would be inadmissible in evidence. 


` 


“Emperor (2), 


The question is, whether itis admissible 
in the present proceedings (a prosecution for 
perjary against the person making it) for 
the purpose of proving that she did make 
the statement therein recorded; or to put the 
difficnlty somewhat differently, whether the 
Magistrate who recorded it was entitled to 
administer an affirmation before recording it. 
Both questions turn on the same consider- 
ations and both must, in my opinion, be 
answered in the affirmative. > 

Section 164 of the Criminal Procedure 
Code distinguishes sharply between state- 
ments of witnesses and confessions of accused 
persons. The former may be made on 
affirmation and recorded in such of the 
manners prescribed for recording evidence 
as to the Magistrate seems best fitted. The 
latter has to be recorded as prescribed by 
section 364 of the Criminal Procedure Code, 
and before recording it, the Magistrate must 
follow the procedure laid down’ in -clause 
(3) of the section, but, of course, administer 
no affirmation or oath. 


Now, if seems to me that the same 
utterances made by any individual to a 
Magistrate might be regarded as a “state- 
ment” from one “point of view and asa 
“confession” from another point of view, 
using both terms in the sense contemplated 
by the section. It all depends on the con- 
nection in which, and the purpose for which, 
it is sought to ba used. As succinctly ex- 
pressed by Abdur Rahim, J., in the Tinnevelly 
case of Muthukumearaswamt Pillai v. 
“Whether a statement is to be 
called a confession or uot, depends not merely 
upon the nature cof the statement itself, bat 
also on the use that is sought to be made 
of it.” i 


(2) 14 Ind. Cas. 896; 13 Cr. L. J. 852; (1912) M, 
W. N. 549; 12 M. L.T. 1; 35 M. 397 at p. 490. 
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A Magistrate sitting out to record under 
section 194 of the Criminal Procedure Code 
what any person has to say to him may adopt 
one of two alternatives: he may record it as 
66 [14 . . 
a statement” orasa confession,” using the 
appropriate procedure in each 
either case the record may be used, as allow- 
ed by law, for the purpose for which it was 
taken, but its use for a different purpose 
may be open to divers objections. For 
example, a “confession” could not be used as 
the basis of a prosecution for perjury. A 

“statement” could not be used as a “confes- 
sion”—that is, as an admission of the truth 
of the facts set out ia it in a criminal pro- 
secution based on those facts, either against 
the person making it or against the persons 
with whom he may be jointly tried. 


Now in the present case, as far as I can 
see, until the argument we are now consider- 
ing was advanced in this Court, the idea of 
Exhibit A being a “confession” never 
occurred to anyone. No prosecution for an 
offence under section 372 has ever been 
institated against petitioner, nor, so far as 
appears, has ever been contemplated. When 


the case against M. Subba Rao broke down ` 


in consequence of petitioner and others resil- 
ing in Court from their earlier statements, the 
Police took steps to prosecute petitioner—not 
for an offence under section 372—bnt for cne 
under section 193 of the Indian Penal Code. 
Before taking her to the Magistrate on 7th 
September 1913, the Police actually treated 
her as a complainant, and recorded a statement 
from her (Exhibit J) as provided in section 
1540fthe Criminal Procedure Code. Exhibit A 
itself was undeniably recorded asa “slate- 
ment:” and was used by the prosecution in 
the case against Subba Row for purposes of 
contradiction when he was allowed to cross- 
examine her. Throughout those proceedings, 
she was treated as a witness and Exhibit A 
as the statement of a witness. 

I can see no reason why its admissibility 
in the same sense in the present case should 
be affected by the fact that, if it had been 
differently recorded, it might have been 
used as a confession in a proseculion for a 
. totally different offence. 


` Our attention bas been drawn to the judg- 
ments both of the Special Bench and of the 
Fall Bench in the Tinntevelly case reported 
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ease. In | 
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as” Iimperor v. Nilakania (8), ‘and: reliance 
is placed on the fact that the majority 
of the Full Bench held that secfion 25 of the 


“Indian Evidence Act precluded the admission 


as evidence in that ċase of the statements of 
the approvers to the Police Inspector. The 
circumstances there were entirely different 
and the statements were sought to be used for 
an. entirely different purpose, 7. ¢,, to corro- 


“borate subsequent statements of the approvers 


in Court as to the same facts and thereby to 
establish the said facts. Here no attempt 
is made to do anything of the kind: the pro- 
secution do not try to prove that the aver- 
ments in Exhibit Aare true, but only that 
petitioner made those averments. 

l may also be permitted to remark that 
although the majority of the Full Bench held 
that section 25 of the Indian Evidence Act 
applied, yet of the eight Judges of this Court, 
who had to consider the point, four took the 
contrary view (the Chief Justice, Miller, J 
Abdur Rahim, J., and myself). l am not 
sure, therefore, that if the point had to be 
considered it should even now be treated as 


finally settled. 


In my opinion Exhibit A was properly 
admitted in evidence. 

-I would, therefore, dismiss the petition. 

Napier, J.—I agree. 

Petition dismissed. 

(3) 14 Ind. Cas. 849; 85 M. 247; (1912) M. W. N. 
207; 18 Cr. L. J. 305; 22 M, L. J. 490; 12 M. L. T. 1 
Supp. 


CALCUTTA HIGH COURT. 
Griutnat Revision Peritions Nos. 794, 797 ro 
S16 or 1915. 

July 26, 1915. 

Presert:—Mr. Justice Sharfuddin and 

Mr, Justice Chapman. = 
PARDIP SINGH AND OTHERS—PETITIONERS | 


versus 
EMPEROR—Opposite PARTY, 
Police Act (¥ of 1861), ss 37, 19--Appoint- 


mentof specia} constables, uhen legal—Parties to 
dispute, inewpediency of appointment as special con- 
stables of—Appointment pending disposal of security 
casca ~ Criminal Procedure Uode (Act V of 1848), s. 107. 

Special constables should be appointed nuder 
section 19 of the Police Act only when it is 
really intended to use them as Police ‘Officers and to 
strengthen the ordinary Police force, end not other- 
wise. [p. 310, col. 2.) 
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It ig objectionable to appoint as special constables 
parties toa dispute against whom complaints have 
been lodged or against whom proceedings are 
pending under section 107 of the Criminal Pro 
cedure Code so as to handicap them in their defence, 
[p. 84, col. 1.] r : 

Criminal Revisions against the order of 
the District Vagistrate, Mozafferpur, dated 


May 26th, 1915. 


Mr. W. Gregory (with him Babu Birbhu- 
san Dutt), for the Petitioners. 


Mi. S. Ahmed (Deputy Legal Remem- 
brancer, for Bibar), for the Respondent. 


JUPGMENT.—These twenty-one Rules 
have been heard together. They were issued 
to show cause why the orders directing the 
prosecution of the petitioners upon the 
charge of refusing to serve as special 
constahles should not be set aside. 

The petitioners live in four villages ad- 
joining two ferries named Dih Ghat and 
Itwa Ghat, lease of which is held by a 
certain Rambirich and his son under the 
Dietrict Magistrate and District Board of 
Mozafferpur. These ferry farmers com- 
plained that in Jaruary and March last there 
had been riotous disturbances over their use 
of the ferry, and in consequence proceedings 
were instituted against thirreen of the pre- 
sent petitioners under section 107 of the 
Code of Criminal Procedure fir the purpose 
of binding them down to keep the peace. 
During the pendency of these proceedings, 
the ferry farmers, on the 14th April, again 
complained that the villagers did not allow 
them to ply the ferry and prayed that 
certain persons named by them should be 
made special constables. The names given 
include all the present petitioners. The 
District Magistrate directed the District 
Superintendent of Police to depute an In- 
spector te enquire into the matter, intimating 
at the same time his willingness to appoint 
special constables. The Inspector reported 
that the disturbances had been due to the 
enhancement of the ferry tolls. He recom- 
mended thatthe persons named by the ferry 
farmers be appointed special constables, and 
that in the meantime a head constable and 
four constables be deputed from the Reserve. 
A bead constable and four constables were 
accordingly depnted, and eventually, on the 
10th May, the District Magistrate recorded 
an order appointing twenty-seven persons to 
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serve as special constables within a certain 
area in the neighbourhood of the ferries, 
These twenty-seven persons were the 
persons originally named in the complaint 
of the ferry farmers and included the 
petitioners against some of whom, as we 
have said, proceedings under section 107 
had then been pending for a considerable 
time. The petitioners heard of this order, 
and before it was formally communicated to 
them came into the town of Muozafferpur. 
On the I¥th May they presented a petition 
to the District Magistrate impugning the 
right of the ferry farmers to the ferries and 
praying that they (the petitioners) should 
not be appointed special constables. While 
they were in Mozafferpur awaiting the result 
of their petition to the District Magistrate, 
six of the petitioners were met by certain 
Police Officers who asked them to take their 
belts and other equipment. They refused. 
This was reported to the District Magistrate 
on the 25th May. On the same date the 
District Magistrate recorded an order 
summarily rejecting the petition which the 
petitioners had made to himon the 9th. 
On the 26th he directed the prosecution of” 
the six petitioners above referred to, under 
section 9 of the Police Act for refusing 
to serve as special constables. It does not 


appear whether the District Mag-strate’s 
order rejectiug their petition of the 9th 
was cummunicated to the petitioners. On 


the 26th May they were all present in the 
precinets of the court-house at Mozafferpur 
in connection with the section 107 proceed- 
ings, in which they were accused and which 
were that day under trial. The remainder 
of the petitioners were then offered appoint- 
ment, certificates and belts. They refused 
to take them, and upon a peon being sent to 
call them before the Joint Magistrate, they 
refused to comply. An order was then is- 
sued directing the prosecution of the re- 
mainder of the petitioners. 


The only legitimate object of appointing 
special constables is to strengthen the or- 
dinary Police force by the addition of 
suitable persons. It has been more than 
once held by this Court that when such 
appointments are not made with the object 
above stated, proceedings under section 19 
of the Police Act will not be permitted. 

16 does not appear that any instructions 
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for the performance of any kind of police 
duty were even issued tothe petitioners, and 
the circumstances ‘above set forth compel 
us: to come to the conclusion that it was 
never really intended to employ the peti- 
tioners as Police Officers. 

We may note also that the proceedings 
under section :07 are now approaching ter- 
mination. The matters in issue will be decid- 
ed, and any further action to prevent a 
breach of the peace will, we hope, then be 
unnecessary. 

In the circumstances, we direct that the 


proceedings againstthe petitioners be quashed.’ 


The Code of. Criminal Procedure, as it 
stands at present, does not provide any 
obvious remedy for the prevention of dis- 
turbances during the pendency of proceedings 
under section 107. It was the difficulty, no 
donbt, which led the District Magistrate 
to have recourse to appointing the persons 
reported likely to create disturbance, special 
constables. We cannot, however, believe that 
he intended to actually utilize their services 
on police duties, for this would have been 
objectionable. and would have handicapped 
them in their defence in the section 107 
case, We may point out that in the present 
instance an order under section 144 would 
probably have sufficed. We think also that 
the petitioners might well have been given a 
hearing. Ferry farmers are often exacting. 

We welcomed the assurance of the De- 
puty Legal Remembrancer that, if we ex- 
pressed the opinion that the prosecutions 
were illadvised, they would be dropped. 


Rule made absolute. 


PUNJAB CHIEF COURT. 
CURIMINAL Revision No, 1570 or 1915. 
January 14, 1916. 
Present:—My, Justice Rattigan. 
EMPEROR—PFrosscoror 
versus 
DHARMA SHAH. Accusep. 

Punjab Municipal Act (TIT of 1911), ss. 219, 228, Ex- 
planation—Notice .by Committee requiring performance 
of certain things—Authority given to Darogha Safai 
by office to prosecute in case of non-compliance ~Com- 
plaint filed by holder of office, whether legal. 


_ of a propor complaint. 
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Whara a Municipal Committeo dirocted a notice 
to ba issned tothe accused requiring him to do’ 
certain specified things and ordered that in case of 
non-compliance proceedings under section 219 of 
the Municipal Act should bə instituted against. 
him “by the Darogha Safai? in accordance with 
which the Conservancy Darogha filed on non-compli- 
ance a complaint against the accused and obtained a 
conviction: 

Held, that as the complaint was not made by a 
person duly authorized in accordance with the terms 
of section 228 of the Municipal Act, all the pro. 
ceedings were without jurisdiction and bad for want 
[p. 312, col. 1.) 


Case reported by the Sessions Judge, Rawal- 
pindi, with his No. 1179 of the 17th Septem- 
ber 1915. ° 

ORDER.--The Municipal Committee of 
Rawalpindi directed a notice to be issned to 
Dharma Shah requiring him to do certain 
things specified in the notice, and recorded an 
order to the effect that if the notice was not 
duly complied with, pr: cezdings under section 
219 of the Panjab Municipal Act should be 
instituted against the said Dharma Shah 
“by the Darogha Safai.” It is alleged that 
Dharma Shah did not comply with the notice 
and accordingly Lala Bhagwan Das, Con- 
servancy Oarogha, filed a complaint in the 
Court of Lala Ram Chand, Honorary Magis- 


‘trate, first class, praying that Dharma Shah 


might be punished under section 219 of the 
said Act. The Magistrate has convicted 
Dharma Shah and sentenced him to pay 
a fine of Rs. 10 and a further fine of Re. 1 
per diem for such time as he fails to comply 
with the orders of the Committee. i 

The Sessions Judge of Rawalpindi has 
referred the case to this Court for revision 
on the grounds (a) that the authority to 
prosecute given by the Municipal Committee 
did not comply with the provisions of section 
228 of the Act, and (b) that the order which 
imposed the continuing fine was ilegal, 
[Emperor v. Gurditta (1)]. 

Section 228 of the Act enacts that “unless 
otherwise expressly provided, no Court shali 
take cognizance of any offence punishable 
under this Actor any rule or any bye-law 
thereunder except on the complaint of, or 
upon information received from, the Com- 
mittee or some person authorised by the 
Committee in this behalf.” An ‘explanation’ 
is added to the effect that the -Committee 
may authorise persons to make complaints 


(1) 13 P, R. 1903 Cry 171 P. L. R. 1903. 
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or give irformation, and that the person 
authorised may be authorised by office, if he 
is President, Vice-President, or Secretary of 
the Committee, or Officer in charge of. a 
Police station. In other cases, the authority 
must be personal. In the present case the 
authority to make the complaint was confer- 
red upon the Darogha Safat, whereas it 
should have been conferred upon Jala 
Bagwan Das who happened to fill that ofce. 
The provisions of section 228 are imperative 
and as the complaint was not made by a 
person duly authorised in accordance with 
the terms of that secticn, I must hold that 
all.the proceedings of the Magistrate were 
without jurisdiction and bad for want of 
a proper complaint. The conviction and 
sentence must, therefore, be set aside and 
the fine, if levied, be refunded, 

I need hardly add that my present order 
will not stand in the way of a prosecution 
properly instituted by the Municipal Com- 
mittee or by some person duly authorised 
by the Committee in this hehalf upon the 
same facts. - 

Revision accepted. 


CALOUTTA HIGH COURT, 
URIMINAT, Revision No. 235 or 1916. 
March 17, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 
BISHESSUR CHUCKERBUTTY AND 
| ” ANOTHER— PETITIONDRS 
VETSUS 
_ EMPEROR- OpPOSITR PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 144 
cl. (5), 107— Enlargement of time by successive orders— 
Tegality. 

It is clearly improper for a Magistrate to extend 
the per iod of two months prescribed by clause 5 of 
section 144, Criminal Proceduro Code, by passing suc- 
cessive orders under that section. [p. 312, col. 2.] 

Satish Chandra Roy v. Emperor, lt ©. W. N. 79; 
14 Cr. L, J 432, referred to. i 

When ono order nnder section 1d4 does not prove 
sufficient for the purpose, the right procedure to 
adopt is to commence proceedings under section 107, 
Criminal Procedure Code. [p. 312, col. 2.] 

Rale- against an order of the Deputy 
“Magistrate, Faridpur, dated the 16th Febru- 
ary 1916. 


CASES. ` T . [1915 


Babu Menmorha Nath Mukerjee, for the 
Petitioners. 
Babus Dasarathi Sanyal and Hirendra Nath 


Ganguly, for the Opposite Party. 


` JUDGMENT,—In this ‘case a Rule was 
issued calling’ on the District Magistrate to 
show cause why the order of the Deputy 
Magistrate passed under section 144, Crimi- 
nal Procedure Code, should not be set aside 
on grounds Nos. 1 and 3 in the petition 
mentioned. It would have been more correct 


‘had it been based on grounds Nos, 2 and 


3. In this case the dispute is with regard 
to rival hats. The petitioners at the close 
of last year had started a rival hat on 
grounds belonging to themselves, which the 
Magistrate thought‘ was likely to lead to 
a breach of the peace. He accordingly 
passed an order under section 144, Crimi- 
nal Procedure Code, on 18th December 
restraining them from holding a hat at that 
spot This order would. have expired on 
18th February 1916. The petitioners mov- 
ed this Court towards the end of January, 
and we rejected the petition on the ground 
that the order of the Magistrate was about 
to expire, and that there was, therefore, 
no reason for an interference by this Court. 
This was our chief, if not oniy, ground 
for declining to interfere on that occasion. 
Before thatorder expired, the Magistrate 
proceeded to pass orders under the same 
section with regard to the new hat—the 
site of which the. petitioners had shifted to 
other lands of their own. This crder was 
passed on 13th January 1916 and expired 
a few days ago. We are asked to interfere 
with it on the ground that the Magis- 
trate in this case is doing what this 
Court has held that a Magistrate should 
not do, namely, by successive orders under 
section 144, Criminal Procedure Code, ex- 
tending the period of two months which 
clause (5) of that section prescribes. ‘That 
the Magistrate has this object in view is 
clear from his orders in these cases. In 
passing the final order making the injune- 
tion absolute in this case on 16th February 
1916, he noted “put up after two months.” 
It is obvions that the Magistrate thought 
that his order dated from 16th February 
1916, and that two months thereafter he 
might be in a position to pass a third 
order under this section. This is clearly 
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improper. We need only refer to the case 
Nof Satish Chandra Roy v. Emperor (1). 
The Magistrate states that he has already 
commenced proceedings against both the 
parties under section 107, Criminal Pro- 
cedure Code. 
. procedure to adopt: but we are at a loss to 
understand why the Magistrate thinks that 
proceedings under that section will take 
. such a long time before final orders can be 


` passed. We see no reason why those pro-, 


ceedings should not be expedited, and orders 
passed immediately, so as to prevent any 
further difficulties in respect of these rival 
hats. We think that the present order 
now under consideration ought not to have 
been passed, and weaccordingly make the 
Rule absolute and set it aside. 
Rule made absolute. 
(1) 11 ©. W. N. 79; 4 Or, L. T. 428. 


LOWER BURMA CHIEF COURT. 

Carminat Reviston No. 76B 

i or 1916. 
March 20, 1916. 
` Present:—Mr, Justice Twomey. 

EMPEROR--Prosecoror 

versus 
PO YIN—Accussn. 

Criminal Procedure Code (Act V of 1898), sa. 348, 
319-—~Procedure, when previous conviction of accused 
brought to Magistrate’s notice. 

Itis not illegal or irregular for a Magistrate of 
the 2nd or 8rd class acting under section 349, Crimi. 
nal Procedure Code, to frame a chargo against an 
accused person. [p. 314, col. 1.] 

Emperor v. Hla Gyi, 2 L. B. R. 285; 10 Bur. L. R. 
306; 1 Cr. L. J. 1010, referred to. 

A Magistrate acting uuder section 348, Criminal 
Procedure Code, should, on the accused’s previous 
conviction being brought to his notice, either commit 
the accused to the Sessions or transfer the case to 
the District Magistrate, unless he thinks he can 
pass adequate sentence. In either case, he is: not 
entitled to submit the records tothe higher Court 
with a finding as to the accused’s guilt. Such a 
procedure is wrong and ultra vires. [p. 814, col. 2.] 

Emperor v. Po Thwe, 4 L. B. R, 282; 8 Or. L. J. 478, 
referred to. 


Reference made by the District Magistrate, 
Tharrawaddy, in his- order in Criminal 


Revision No, 21 of 1916, datel the 9th_ 
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This is obviously the right 
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JUDGMENT.—The following reference 
has been made by the District Magistrate, 
Tharrawaddy :— 


ORDER OF REFERENCE, 
“The accused in this case has admitted 


-two sonvictions of theft and under section 


215 of the Penal Code respectively. The 
Township Magistrate has recorded a finding 
of guilty against bim under the charge 
framed, namely, of an offence of criminal 
house trespass combined with assault. He 
has submitted the record to this Court under 
section 84Q of the Code of Criminal Pro- 


cedure. 


“I am of opinion that the Township 
Magistrate could have dealt adequately with 
the present case. The former conyictions 
were of offences involving dishonesty. ‘he 
present case is one of trespass and assault. 
Except in so. faras the former offences of 
the acensed indicate that he is of criminal 
habits generally and does not deserve leniency, 
I think that they ought not to be taken into 
consideration to the same extent as they 
would be considered if the present offence 
were one of theft, for instance. The offence 
appears to have been proved against the 
accused. i 

Following, therefore, the usual procedure 

in such cases I proceed to pass sentence. | 
direct that the accused Nga Po Yin, having 
been fonnd guilty of an offence under section 
452 ofthe Indian Penal Code, do undergo 
rigorous imprisonment for a term -of six 
months. 
. “Being doubtful whethér the procedure 
of the Township Magistrate of Minhla was 
correct I submit the record to the Chief 
Court for favour of a ruling. 

“The case was a warrant case. The 
procedure in the trial of a warrant case is 
governed by Chapter XXI and among other 
sections by section 254. 

“Section 254 clearly indicates that only 
when the Magistrate considers that he can 
punish the offence adequately shall he frame 
a charge against the accused. The Chapter 
does not say what shall be his procedure 
when he is of the contrary opinion. 

“What, therefore, should be his procedure? 
The answer is, I submit, given by section 
349. Although this section is generally inter- 
preted in a different sense, I submit that its 
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intention is that the Magistrate shall follow 
the procedure laid down in Chapter XXI and 
in the circumstances described shall stay 
his proceedings at the point where he has 
heard all the evidence of the prosecution 
and has heard the accused in the ordinary 
course of the trial of a warrant case’, He 
shall not frame a charge: ‘vide section 254, 
but shall write a report indicating his opinion 
and submit the record to the superior 
Magistrate. The latter is given discretion 
to call the prosecution witnesses and examine 
them anew or to continue the trial from the 
stage at which it has been suspended by the 
Subordinate Magistrate, namely, after the 
examination of the accused. 

“Tt appears to me to be entirely wrong 
in principle that the Junior Magistrate shall 
find on the essential question of guilt and 
the Senior Magistrate shall merely assess 
the punishment. It is true that the latter 
is not bound to accept the finding of the 
Junior Magistrate; but I submit that the 
latter should not frame a charge nor call 
upon the accused for his defence. ay 

“Section 254 practically probibits the 
Junior Magistrate from framing a charge. 
Section 349 does not authorize him to do so. 
The language of the latter section does not 
justify the generally accepted interpretation 
of its intention, namely, that the .junior 
Magistrate shall examine the witnesses of the 
prosecution and of the defence and, there- 
fore, by implication shall frame a charge 
which section 254 has forbidden him to do. 

“I submit the record with the above 
remarks for favour of a ruling on the 

s 6” . 

“ahe question raised in the latter part 
of the Order of Reference has been settled, 
so far as Lower Burma is concerned, by the 
Full Bench ruling in Emperor v. Hla Gyt 
(1). It will be seen that it is not illegal or 
irregular for a Magistrate of the 2nd. 
3rd class acting under section 349, Orimi- 


or 
a charge 


nal Procedure Code, to frame 
against the accused person. | $ 
But in the present case section 349 was 
not applicable. The accused Po Yin had a 
previous conviction for theft? under Chapter 
XVIL of the Indian Penal Code, and as he 
was again accused of an offence under 
(1) 2 L, B, R. 286; 10 Bur. L, R. 306; 1 Cr. L. J. 
1010, 
+ 
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section 452, Indian Penal Code, under 
Chapter XVII, punishable with imprison- 
ment fora term of upwards of three years, 
the Magistrate had no option but to act in 
accordance with section 348, Criminal Pro- 
cedure Code. See Emperor v. Po Thwe (2). 
As soon as it was brought to his notice that 
the accused had a previous conviction of theft, 
the 2nd class Magistrate was bound either to 
commit to the Sessions Court or transfer to 
the District Magistrate, unless he thought 
he could pass an adequate sentence. The 
Magistrate noted his opinion that a more 
severe punishment than he could impose 
was required and it makes no difference that 
the District Magistrate afterwards expressed 
a different opinion. In the circumstances 
the 2nd class Magistrate’s finding of the 
accused guilty was wrong and wltra vires. 
The subsequent proceedings of the District 
Magistrate were also ultra vires as the pro- 
visions of section 349, Criminal Procedure 
Code, had no application to the case. 

The conviction and sentence are set aside 
and it is ordered that the District Magistrate 
shall treat the case as transferred to him 
under section 348, Criminal Procedure Code, 
and shall proceed according to law, either 
trying the case himself de novo. The accused 
will be treated as an under-trial prisoner 
until the new trial is finished, and in case 
of conviction the period of imprisonment 
which he has already served should be taken 
into account in passing sentence, 

Re-trial ordered, 

(2) 4L. B. R. 282; 8 Or. L. 5.478. 


CALCUTTA HIGH COURT. 
CriminaL Revision MISCELLANEOUS 
APPLICATION No. 43 or 1916. 
April 4, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 

NISHI KANTA LAHTRi—Accusep -~ 
‘ PEIITIONER 

versus 


EMPEROR—Opposire PARTY. 
Arms Act (XI of 1878), ss. 19, 20—Evidence indicat- 
ing offence under s. 20—Commitment fo Sessions 
—NMagistrate’s duty to order. ' 


Vol. XXXIV] 
JAWAHIR THAKUR Y. EMPEROR, 


If in the trial of a case under the Indian 
Arms Act, the evidence recorded indicates an offence 
under section Z0 of the Act, the Magistrate ought 
to commit the case to the Sessions, leaving it to the 
latter Court to determine whether the evidence is 


to be believed. 

Rule against an order of the Chief 
Presidency Magistrate, Calcutta, dated the 
20th March 1916. 

Babus Monmotha Nath Mukerjee 
Birendra Kumar De, for the Petitioner. 

Mr. Camell and Babu Tarak Nath Sadhu, 
for the Crown. 

JUDGMENT.--This is a Rule’ calling 
upon the Chief Presidency Magistrate to 
show cause why the case against the 
petiticner should mot be committed to the 
Sessions, on the ground that the case falls 
within section 20 of the Arms Act and that 
the Magistrate has, therefore, no jurisdiction 
to try it himself. We have heard the 
learned Deputy Legal Remembrancer who 
has shown cause on behalf of the Crown; 
but we must say that we fail to understand 
the attitude taken up. He has read us 
the evidence which has been recorded in 
this case. So far as the offence under 
section 19F is concerned, it rests mainly on 
the evidence of two Police Officers who 
are said to have found the ammunition in 
the possession of the petitioner. If that 
evidence is believed, it is abundantly 
clear that an offence under the first portion 
of section.20 was also committed. It 
would be for the Court to determine 
whether that evidence is to be believed. 
But, so far as the point before us is 
concerned, it is clear that that evidence 
indicates an offence under section 20 and 
we think that that being so, the case 
_ ought to be committed to the Sessions, 
We accordingly make the Rule 
and direct that the Magistrate, after 
recording any further evidence that may 
be adduced, do commit the case to the 
Sessions. : 


and 


Rule made absolute. 


INDIAN CASES, 


absolute _ 


315 


ALLAHABAD HIGH COURT. 
OrimtnaL APPEAL No. 244 or 1916. 
April 18, 19:6. 

Present:— Mr. Justice Piggott. 
JAWAHIR THAKUR-—APPELLANT 

versus 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 18619), ss, 474, 467, 30— 
Forged document—Euecutant’s denial—Handwriting— 
Expert evidence—Corroboration—-Valuable  security— 
Stamp Act (ILo! 18991, £. 12—Negotliable Instruments 
Act KAWI of 1881), s. 20 

An alleged executant of a document denied having 
made the signature on the document. The tostimony 
of an expert in handwriting was to the effect that 
the contested signature did not agree with the 
admitted signature of the executant: 

Held, that the oxpert’s evidence afforded reliable 
corroboration of the executant’s evidenco. [p. 316, 
col. 2.] A 

A blank promissory note and a blank receipt 
contained the forged signatures of the executant but 
contained no specification of the person in whose 
favoar either document purported to be executed, nor 
yet of the date or place of oxecution, nor yet of 
the money involved. At the top of each of these 
papers there was au adhesive stamp of one anna, 
but the signaturo was not across the stamp nor had 
the stamp been cancelled: 

Held, (1) that the documents were not stamped in 
accordance with law: [p 817, col 1.] 

(2) that nevertheless the documents were valuable 
securities within the meaning of section 30, Indian 
Penal Code, inasmuch as they created a legal right. 
[p. 817, col 2,] 


Criminal Appeal against. the order of the 
Sessions Judge, Gorakhpur, dated the. 28th 
February 1916, sentencing the appellant to 
five years’ rigorous imprisonment and Rs. 200 
fine or in default one year’s rigorous imprison- 
ment on a charge under section 474, Indian 
Penal Code, 

Mr, Kanhya Lal, for the Appellant, 

The Government Pleader, for the Crown. 

JUDGMENT.—The appellant Jawahir has 
been convicted of an offence punishable 


under {section 474, Indian Penal Code, in 


respect of a document, or more strictly 
speaking of two documents endorsed on 
separate halves of a sheet of paper, alleged 
to have been found in his possession. The 
documents in question are a blank promissory 
note and a blank receipt. Both purported 
to be signed by one Bindhayachal. At the 
top of each of these papers there is an 
adhesive stamp of one anna; but the signature 
is not across the stamp nor has the stamp 
been cancelled in accordance with the 
provisions of section 12 of the Indian 
Stamp Act, No, IL of 1899, The papers 
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n question are blank in this sense, that 
they are printed forms with none of the 
particulars filled in. There is no specification 
of the person in whose favcur either 
document pur; orts to be executed, nor yet 
of the date or place of execution, nor yet 
of the amount of money involved. One 
document purports on the face of it to 
be a receipt whereby Bindhayachal 
peknowledges to have received an unspecified 
e m of money, on an unspecified date, from 
s ie person not specified. Similarly the 
other document purports to be a promissory 
note whereby Bindhayachal binds himself 
to pay to or to the order of an 
unspecified person an unspecified sum 
of money, with interest and compound 
interest after six monthly rests, the rate 
of interest also remaining unspecified. What 
I have been asked to consider on appeal 
is whether all the requirements necessary to 
a conviction under section 474, Indian Penal 
Code, have been satistied. 

The first question is whether these docu- 
ments are forgeries. The defence set up by 
Jawahir in the Court below was that these 
documents were genuine, that they were aetu- 
ally signed by Bindhayachal after a stamp had 
been affixed and that they were signed for 
good consideration, namely, in return for a 
loan of Rs. $00. One witness was called to 
prove this of the name of Nageshar Rai. 
He has, in my opinion, been very properly 
discredited by the learned Sessions Judge 
and I think it unnecessary to comment 
upon his evidence in detail. The question 
is whether the prosecution has affirmatively 
proved the signature of Bindhayachal on 
these papers to be a forgery. Hindhayachal 
went into the witness-box and denied 
having made either of these signatures. If 
he is believed, there is an end of the 
case so far as this point is concerned. 
There is very strong expert evidence, that 
of Mr. F. Brewester, to the effect that 
the two contested signatures do not agree 
with the admitted signatures of Bindhayachal 
and were not in fact written by the man 

- who wrote the aforesaid admitted 
signatures. This is obviously not a case 
in which it is sought to base a conviction 
on the uncorrohorated testimony of an expert 
in handwriting.” The .testimony on which 
the Court is asked to act is the sworn 
testimony of Bindhayachal, The question 
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is whether Mr. Brewester's evidence affords 
reliable corroboration of Bindhayachal’s 
evidence. J am of opinion that it does. 
Further, the proved circumstances of the 
case generally support Bindhayachal’s denial. 
He is a wealthier man than Jawahir, and 
thetwo men are and have long been on 
inimical terms. Circumstances have been 
proved quite sufficient to make it improbable 
in a very high degree that Bindhayachal 
should have borrowed Rs. 900 from Jawahir, 
or that Jawahir should bawe been content 
to lend sucha sum on tbe security of an 
inchoate promissory note and receipt. The 
Assessors who heard the evidence were in 
full agreement with the learned Sessions 
Jadge in holding that these two papers 
were forged documents. I feel no hesitation 
about endorsing that finding. Jt has neat 
been contended that the possession of these 
documents by Jawahir is not proved. The 
prosecution evidence is to the effect that 
they were found in the joint family house 
inhabited by Jawahir, by his father and 
by his brother. The prosecution has also 
been able tc prove that after the finding 
of these documents Jawahir propounded a 
mortgage-deed purporting io be executed 
by Bindhayachal in his own favour, in 


which a portion of the consideration 
purported to be a sum of Rs. 9CO and 
interest on the same, due on a blank 


promissory note executed by Bindhayachal. 
This evidence was at least sufficient to 
establish a prima facie case against the 


accused, àa case on which Jawahir could 
properly be questioned by the Court. The 
answers returned by. Jawahir to the 


questions put to him both in the Magistrate’s 
and in the Sessions Court clearly show 
that he had no desire to deny the possession 
of these documents, or to set up any joint 
responsibility for the same on the part of 
other members of his family. On the 
prosecution evidence, taken in connection 
with the accused's own admissions, I am 
satisfied that Jawahir’s possession was proved. 
Something has also been said in argument 
before me as to the absence of fraudulent 
or dishonest intention on the part of the 
accused. There is no force in this plea. 
The possession of these documents coupled 
with the circamstantial evidence as to the 
relations existing between Jawahir and 
Bindhayashal and considered along with 
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the nature of the defence 2 
Jawahir himself in the Court below would 
probably have been sufficient in any case 
to justify a finding against the appellant. 
The point is settled beyond reasonable 
controversy bythe use admitted to have 
been made of this alleged promissory note 
in connection with the mortgage-deed 
subsequently propounded. There remains, 
however, one point to be considered before 
the conviction can be affirmed. The learned 
Sessions Judge has assumed that the 
documents in question, as they stard, are 
“valuable securities” within the meaning 
of the definition contained in section 30, 
Indian Penal Code, and falling within the 
scope of section 437 of the same Code. A 
very ingenious argument to the contrary 
has been pressed upon my notice on behalf 
‘of the appellant. If the signatures of the 
‘alleged executant Bindhayachal upon these 
documents had been across the adhesive 
stamps, or those stamps had been otherwise 
cancelled in accordance with section 12 of 
the Indian Stamp Act, II of. 1899, 
there could be no possible question as to 
the provisions of section 20 of the Negotiable 
Instruments Act, XXVI of 1881, operating 
in respect of these documents. Even if it 
had to be conceded that the documents as 
they stood did not purport to be valuable 
securities, they would beyond all question 
purport to be documents giving authority 


‘io the holder of the same to make a valuable 


security. No doubt the holder of these 
documents had no intention of propounding 
them or using them in a Court of Law 
‘without first cancelling the adhesive stamps: 
but the 
‘be said te be stamped in accordance with 
law. I am of opinion, however, that these 
documents must be “held to be, as they 
stand, “valuable securities’ within the 
meaning of section 30, Indian Penal Code. 
There is an old case of High Court Pro- 
ceedings 5th August 1873 (D), in which 
the meaning of the words “purport to be” 
was . considered, and it was held that a 
‘document which had not been stamped, and 
wag, therefore, not admissible in evidence, 
might nevertheless be a valuable security, 
The same point was again decided in the 


case of Queen Empress v. Ramasamt (2). 
(1) 7 M. H. C.R. arp EXV. 
(2) 12 M. 1485. 
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l am satisfied that the two papers in 
respect of which the appellant has been 
convicted do purport to be documents whereby 
a legal right is created within the meaning 


of section 380, Indian Penal Code. The 
appellant has, therefore, been rightly 
convicted. 


As regards the question of sentence, | 
must say that I” should feel it more 
satisfactory if I were in a position to 
consider this question after having before 
me the result of the. proceedings which, I 
understand, have been instituted in respect 
of the mortgage-deed propounded by Jawahir 
subsequently to the discovery of these two 
documents in his possession. As the case 
now stands before me, Iam not prepared 
to say that the sentence passed is unduly 
severe, I dismiss this appeal. 

Appeal dismissed. 


PUNJAB CHIEF COURT, 
CriminaL Revision Petition No. 135 
or 1911. 

February 3, 1912, 
Present:— Mr. Justice Chevis. 
NUR DIN— Accosgp— PEMTIONER 
versus 

HMPHROR—Prosscuror—Respon ven, 

Criminal Procedure Code (Act V of 1898), s. 8344— 
Charge of criminal misappropriation— Declaratory suit 
by accused—Stay of criminal proceedings, when to be 
ordered, 

A person against whom criminal proceedings are 
instituted cannot claim as a matter of course that 
such proceedings shall be stayed pending the result 
of civil proceedings, in each case discretion must be 
exercised and the particular circumstances of the 
case duly considered. [p. 318, col. 2.] 

Where, therefore, the petitioner was on the 3rd 
October charged with criminal misappropriation in 
respect of a necklace and on the 4thidem filed a 


‘civil suit for a declaration that the necklace belonged 


io him making all other claimants defendants and on 
the 7th applied for postponement of tho criminal 
proceedings: 

Held, that as the civil suit kad been instituted 
withont any unnecessary delay, and as all the 
claimants to the property had been made defend- 
ants in the suit, the petitioner was entitled tu the 
relief claimed aud the criminal proceedings should be 
stayed. {p. 818, col. 2] 


Petition, under section 439 of the Criminal 
Frocedure Code, for revision of the order 


<. 
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of the Magistrate lst Class, Lahore, dated 
the 10th October 1911, rejecting petitioner’s 
applications for adjournment of the criminal 
cage pending decision of the civil suit and for 
transfer of the case of Emperor v. Nur Din, 
under ‘section 526, Criminal Procedure Code. 

The Hon’ble Mr. Muhammad Shafi, for the 
Petitioner. 

Mr, Bevan Petman, for Government Advo- 
cate, and Rai Bahadur Lala Sukh Dial, for 
the Respondent. 


JUDGMENT.- This is an application for 
stay of a criminal prosecution pending the 
disposal of a civil suit. 


The main facts are that the petitioner 
was arrested in Bombay by the Bombay 
Police about the end of July last on account 
of certain suspicions in connection with a 
valuable pearl necklace, which was then in 
his possession. The Bombay Police com- 
municated with the Lahore Police, and the 
result was that one Bura claimed the 
necklace as his, and the petitioner was 
brought to Lahore in custody towards the 
end of August, where he was charged with 
criminal misappropriation. The criminal 
proceedings in Court began on 30th August, 
and on that day oron the next the peti- 
tioner was admitted to bail. Meanwhile 
three other claimants (one a retired District 
Judge) have turned up so that in all (inclad- 
ing petitioner) five different persons now 
claim to be owners of the necklace, The 
trial went on during September, and on 
8rd October a charge was framed, on 4th 
October the petitioner lodged a civil suit 
for a declaration, and on the 7th October 
petitioner applied to the Criminal Court 
for postponement of the proceedings. This 
application the Magistrate refused, saying 
the criminal case had been dragging on 
for over a month, many claimants had now 
come forward and there would be no finality 
to proceedings ifall the claimants were to 
bring civil suits. 

Petitioner applies to this Court asking 
(1) for postponement of criminal proceed- 
ings pending decision of the civil suit, and 
(2) transfer. 


As regards (2) the Magistrate in question 


has already been succeeded as City Magis- 


trate by another Magistrate, so this matter 
may be disregarded. 
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As to postponement many rulings on each 
side have been quoted, but no particular 
rule has anywhere been laid down. It 
is, of course, clear that a person against 
whom criminal proceedings are instituted 
cannot claim as a matter of course that 
such proceedings shall be stayed pending 
result of civil proceedings, otherwise it 
would be easy for criminals to delay the 
disposal of prosecution by lodging civil 
suits. In each case discretion must be 
exercised and the particular circumstances 
of the case duly considered. Justice must 
not be unduly hampered but on the other 
hand, where there is no particular cause 
for hurry, the postponement of the criminal 
proceedings sometimes avoids a regrettable 
conflict of decisions between the Civil and 
Criminal Courts. One point which may some-. 
times have considerable weight is the ques- 
tion of priority, a man who has already 
instituted civil proceedings may well urge 
that a subsequent criminal prosecution 
should be delayed to see the resultof the 
civil suit. On the other hand, where the 
civil suit has been instituted without any 
undue delay, an accused person may urge 
that the matter of priority should not be 
allowed to weigh too heavily against him, 
The dates I have already mentioned, coupled 
with the fact that the Ciyil Courts were 
closed during the month of September, that 
Ist and 2nd October were holidays and that 
petitioner had to attend the Criminal Court 
on 8rd October, show that there was no 
undue delay in lodging the civil suit, 

As to the fact that several claimants have 
turned up, I think the Magistrate has ex- 
pressed undue apprehensions. He thinks, 
there may be nd finality to the civil proceed- 
ings if every claimant that may turn up 
brings a civil suit, but I note that the peti- 
tioner only asks for postponement pending the 
decision of his own suit. I understand, too, 
that all claimants who have appeared up to 
date have been made defendants in the civil 
suit, 

I note also that, now that the Magis. 
trate has been transferred, it is open to the 
petitioner in any case to ask for the evidence 
to be recorded de novo, 


In my opinion the circumstances of the 
present case are such- that the proceedings 
in the criminal case may well be stayed and 
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I direct stay of those proceedings pending 
decision of the civil suit which has been 
instituted by the petitioner. 

Criminal case stayed. 


LOWER BURMA CHIEF COURT. 
CriminaL Revision Petition No, 254 
oF 1915, 

January 13, 1916. 

Present:- Mr. Justice Parlett. 
MA SEIN—Pertitioner 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 5. 520— 
Confiscation of property subject of offence—Notice to 
complainant. 

No order for tho confiscation of property, the sub- 
ject of an offence, can be passed under section 520, 
Criminal Procedure Code, without giving notice to 
the complainant and hearing his objections, if any. 
[p. 820, col. 3.] : 

Review of the order of the Sessions 
Judge, Prome, dated the 26th July 1915, 
passed in Oriminal Appeal No. 411 of 1915. 

ORDER.—The facts of this case as 
stated in this Court are that Rs. 1,110 
was stolen from the kyawng of the com- 
plainant U Nyanoktaya, Pongyi of Marogon. 
Ba So, a former pupil, was suspected, and 
is alleged to have promised to restore the 
money. A biscuit tin full of money was 
subsequently found in a straw heap near 
Po Byo’s house. There was evidence that 
Ba So had deposited it with Po Byo. There 
was also evidence that after the discovery 
Ma Sein appropriated the tin of money. In 
her possession was found Rs. 462-3 in cash. 
It was seized and made an exhibit in Court 
in a trial, which ended inthe conviction of 
Ba So fortheft of the Pongyi’s money, of 
Po Byo for receiving the stolen money 
and of Ma Sein for criminal misappropria- 
tion of part of it and the Rs. 462-3 was 
ordered to be returned to the complainant. 
They all appealed and the Sessions Judge 
reversed the convictions upon a technical 
point of misjoinder, but his judgment did 
not expressly direct, as section 423 (1) (b) 
of the Criminal Procedure Code contemplates 
that it should, whether each of the appel- 
lants was acquitted, discharged or to be 
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re-tried. As regards Ba So and Po Byo, 
however, an acquittal seems to have been 
intended, for the Sessions. Judge held 
certain incriminating statements attributed 
to Ba Soto have been made under some 
inducement or other having reference to 
the charge in question from a person in 
authority, and that apart from those 
statements there was not sufticient evidence 
against these two accused. As regards 
Ma Sein I am by no means certain from 
the judgment what he intended. He 
considered the evidence against her to be 
sufficient, but that as the Magistrate had 
dealt with her under section 562, Criminal 
Procedure Code, he thought it unnecessary 
to order a re-trial. I am bound to say 
this reasoning does not commend itself to 
me. I donot know if the Sessions Judge 
considered section 4562 was clearly ap- 
propriate to what was, in essence, an 
impudent theft of a large sum of money 
by a woman of 30, but it may well be 
that another Court trying her migh have 
taken a diferent view. Actiou under 
section 562 is, moreover, merely a suspension 
of sentence dependent upon the offender’s 
good behaviour for a future period, and in 
a case such as the present one, had the 
offender broken her-bond, she should clearly 
have received a substantial sentence, and 
in any case I do not think the reason 
given was a soand one for acquitting, even 
granting that it might be for not ordering 
a re-trial, It was open to the Court to 
discharge and thereby leave it open to 
the complainant to institute fresh pro- 
ceedings if.he so wished. As, however, 
the Sessions Judge signed a formal order 
acquitting Ma Sein, her acquittal cannot 
be doubted, and I have merely mentioned 
the above points in the case in order to 
make the position clear in view of what 
has followed. 


In disposing of the appeals ou lth 
July the Sessions Judge made no modifica- 
tion, under section 520, Indian Penal Code, 
of the Magistrate’s order that the money 
should be returned tothe complainant, On 
21st July Ma Sein applied to the Magistrate 
for the refund of the money, which was 
refused as he had received no order to 
that effect, but the Magistrate applied to the 
Sessions Judge for orders on the point, On 
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22nd Ma Sein renewed her application to 
the Sessions Judge, whose order passed 
the same day thereon was: “The applica- 
tion is rejected.” On the 26th July the 
Magistrate’s letter asking for orders came 
before the.Sessions Judge, who directed a 
copy of his order on Ma _ Sein’s petition 
of 22nd tobe sent to the Magistrate. He, 
however, on the same day wrote the follow- 
ing note: “Í do not consider that the ownership 
of the money has been established; it 
should be confiscated, ‘č. e., credited to 
Government.” 

Ma Sein now applies for that “order” to 
be set aside, and for fhe money to be 
either paid- to her or kept in Court until 
some one establishes a claim to it. - Notice 
of her application was given to the 
_Government Advocate and to thecomplainant. 
The former does not press for the confisca- 
tion to Government. The latter asks that 
the Magistrate’s order be restored. Assum- 
ing that the Sessions Judge had jurisdic- 
tion to make the order of 26th July, I 
feel no doubt whatever that he could not 
properly make it without first hearing the 
complainant to whose great prejudice it 
was, and on that ground-alone it cannot 
be. allowed to stand. fn the view I take 
of the case I have no doubt whatever 
that the order passed by the Magistrate 
was under thé circumstances the proper 
order to pass, and that Ma Sein’s applica- 
tion was correctly dismissed on the 22nd 
July. - 

I, therefore, set aside the Sessions Judge's 
order of 26th July, and direct that the 
Magistrate’s order thatthe money be repaid 
to the complainant, be restored and be 
carried out, a notice being sent to the 
complainant at once to, attend and receive 
the money,or to depute some oneto do so 
on his behalf. 

Reviston rejected; Order modified, 


+ “refused by. Small Cuuse 
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PATNA HIGH COURT. 
Criminar Revision Petition No. 3 or 1916., 
April 27, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
AMBICA TEWARI AND ANOTIER 
—APPLICANTS 
ve? SUS 
UMPEROR—Opposiry Parry. 
Criminal Procedure Cede (Act V of 1898), 5. 195 (6) 
(7) (c)—Sanetion ‘to “prosecute — Sanction granted or 
Court—Appeal to District 
Judge—‘Where no appeal lies,’ meaning of, in s. 195 
Wa (e) of sub-section 7 of section 195 of the 
Criminal Procedure Code cannot be construcd as if 
it.wore an independent sub-section. [p. 32], col. 1.] 


‘he whole sub-section (7) is confined to Courts 
against whose decisions or some of whose decisions 
appeals do lie. The words ‘where no appeal lies’ in - 
clause (c) of the sub-section do not refer to Courts . 
against none of whose decisions an appeal lies, but 
refer to particular cases in which no appeal lies. [p. 


“321, col. 1.) 


Ajodhia Purshad v. Ram Lal, 13 Ind. Cas. 
L.J. 12 36 A. 197; 13 Cr. L. J. 4b followed. 

A District Judge cannot entertain an appeal under 
section 195 (6) against an order granting or refusing 
sanction by a Small Cause Court situate within the 
local limits of his jurisdiction. [p. 821, col, 1.] 

Mr. S. Sinha, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


£84; 9 A. 


JUDGMENT. 

Cramer, J.— This is “an application for 
revision of an order of the District Judge 
of Saran directing the prosecution of the 
applicants for offences under sections 209, 
210, 193 and 471 of the Indian Penal 
Code. The first applicant Ambiva Tewari 
brought a suit in-a Court exercising the 
powers of a Court of Small Causes against 
Badri Kandu on the basis of a hand-note 
said to have been signed by Badri. A decree 
was passed against Badri in that case 
ex parte. Badri then brought a suit to have 
the ea parte decree set aside, on the ground 
that it had been obtained by fraud and 
obtained a decree, He then applied to the 
Court which tried the first-mentioned case 
for sanction to prosecute Ambica Tewari 
and a witness in -the case named Asarfi 
Tewari. The Court rejected the application. ` 
Badri appealed to the District Judge-under 


section 195, sub-section 6, of the Code 
‘of Criminal Procedure, to revoke the 
order, 


The District Judge. was of opinion 
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that it was not a case in which sanction 
should be given as Badri might hold the 
sanction ¿n ferrorem over the heads of 
Ambica and Asari and use it for the 
purpose of extorting money, but he passed 
an order under section 475 for the prose- 
cution of both men on the charges mentioned 
above. The present application for revision 
ig made on two grounds, namely, that the 
District Judge had no authority to entertain 
an appeal or application against the order 
sanctioning the prosecution, and, therefore, 
the matter did not come to his notice in 
the course of a judicial proceeding within 
the meaning of section 476 of the Code 
of Criminal Procedure, and secondly, that 
it is not a case in which an order should 
be made for the prosecution of the 
applicants. I am of opinion that the 
District Judge had no jurisdiction to entertain 
either an appeal or an application under 
section 195, sub-section (6), of the Code 
of Criminal Procedure. I had occasion to 
consider the construction of sub-sections 
(6) and (7) in the case of Ajodhia Parshad 
v. Ram Lal (1) and I adhere to the opinion 
which I expressed in that case. lt seems 
to me that clause (c) of sub-section (7) 
of section 195 cannot be construed as if it 
were an independent sub-section. “Apart from 
this, however, it appears to me that this is 
certainly nota case in which an order should 
be-made for the prosecution of the applicants. 
The prosecution cannot. succeed except on 
. proof that the hand-note isa forgery. The 
hand-note is not signed at all but bears a 
thomb impression said to have been made 
by Badri. The District Judge has referred 
to the evidence of experts on the subject. 
They disagreed with each other and one 
of them said that the thumb impression 
was so blurred that he could not express 
an opinion at all. There seems to be no 
doubt that the prosecution, if allowed, will 
end in an acquittal. I would allow the 
application and set aside the order of the 
District Judge directing the prosecution of 
the applicants. 


JwaLa Prasad, J.—I agree. In wy opinion 


the prosecution should not be sanctioned 
in this case, ; ` 
> Pelition allowed; Order sel aside. 


(1) 13 Ind. Cas. £84; 34 A. 197;9 A. L.J. 124 13 
Or, L.J, 44. . 
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LOWER BURMA CHIEF COURT. 
Crimivat Arrears Nos. 21, 22 AND 23 or 1916. 
March 23, 1916. 

Criminar Reverence No. 9 of 1915. 
March 21, 1916, 

Present:— Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice Parlett, Mr. Justice Young and 
Mr. Justice Twomey. 

NGA PO CHEIN AND oraers—ApPELLANT 
versus 
EMPEROR—Responpest. 

Arms Act (XI of 1878), ss. 19, 20, 29—Offences 
under ss. 19 and 20, whether distinet—Sanction 
under s, 29, whether necessary when act punishable 
under first part of s, 20—-Criminal Procedure Code 
(Act V of 1898), s 587— Want of sanction under 
s. 29, Arms Act, whether curable—Procedure. 

The offences created by and punishable under the 
first part of section 20 of the Arms Act are distinct 
from offences created by and punishable under 
section 19 of the Act. Therefore, a District Magis- 
trate’s sanction, under section 29 of the Act, is un- 
necessary before instituting proceedings in respect 
of an act punishable under the first part of section 
20 and mentioned in clause (f) of section 19. [p. 828, 
col. 2; p. 324, col. 1.1 

The absence of sanction required under section 29 
of the Arms Actisa defect fatal to any proceedings 
hold without such sanction, inasmuch as the dofect 
is not curable under section 587 of tho Criminal 
Procedure Code. [p. 324, cols. 1 & 2.) 

Por Partett, /.—Proceedings may be instituted 
against any person under section 20 of the Arms 
Act for the secret possession of arms in contravention 
of the provisions of section 14 or section 15 without 
previous sanction under section 29. If, however, in 
such a case a Magistrate finds that the intention to 
conceal the possession is not made out, he should 
discharge the accused under section 20, Proceedings 
under section 19 (f) may then be instituted, if and 
when the necessary sanction thereto is given under 
section 29. [p. 324, col. 1.] 

Appeals from the order of the Special 
Power Magistrate of Henzada, dated the 
20th December 1915, passed in Criminal 
Trial No. 227 of 1915. 


ORDER OF REFERENCE. 


Twomey, J.—(February 21st, 1916.)—In 
this case one person has been sentenced to 
suffer rigorous imprisonment for seven years 
and two others have been sentenced to three 
years each, under section 20, Indian Arms 
Act. 

The prosecution case is that the three ap- 
pellants were going about witha 12 bore 
gun and cartridges concealed ina bundle of 
bedding. They were found by the Township 
Officer, Aalun, seated under a tree with the 
bundle of bedding close by. The Township 
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Officer caused the bundle to be searched 
and found the gun and cartridges in it, 
When the Police investigation was com- 
- pleted, the case was sent to the Township 
Magistrate for-trial and it was submitted to 
the District Magistrate for orders. The Dis- 
trict Magistrate wrote on the diary: “the 
Special Power Magistrate will please dispose 
ofthis case,” andthe Special Power Magistrate 
did so, convicting the aceused as stated above. 
The District Magistrate, on being asked to 
veport whether the proceedings were in- 
stituted with his previous sanction as required 
by section 29 of the Arms Act, reports: “The 
proceedings were instituted without my pre- 
vious sanction as such is not necessary un- 
der the provisions of Judicial Department 
Circular No. 20, dated the 19th October 1592, 
page 104, Burma Arms Manual’. The Cir- 
cular referred to was issued under the orders 
of Government and it lays down that-sections 
29 and 30 of the Arms Act do not apply to 
cases falling under section 20 of the Act. The 
correctness of this statement seems at least 
doubtful and a definite ruling on the point is 
- desirable, for if sanction is necessary the 
want of sanction would not be curable by 
section 537 of the Code of Criminal Proce- 
dure and the whole proceedings would, there- 
fore, be invalid. l 
In the Calcutta case of Ahmed Hussein v. 
Queen-Empress (1) Chief Justice Maclean 
remarked that “sections 19 and 20 are so 
closely interwoven that it is difficult to see 
how an offence can be committed under the 
first paragraph of section 20 unless an offence 
under one of the enumerated sub-sections of 
section 19 has also been committed”. Yet in 
that case the conviction under section 19 (f) 
was confirmed though there was no proper 
sanction. I do not understand how the con- 
vietion under section 19 (f) was sustainad. 
In two Burma cases, 5 Burma Law Reports 
171 and Shunshanisa v. Emperor (2), 
the view taken in the Chief Commissioner’s 
Circular of 1892 appears to have been ac- 
cepted without question. According to Birks, 
J., all that is necessary to validate a prose- 
cution instituted without sanction is to record 
that concealment was practised and then “to 


a 27 C. 692; 4 C, W. N. 750. 
(2) 2 L. B. R. 244; 1 Cr, L. J, 742. 
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convict under section 19 (f) read with section 
20”. Ona question of this kind the views of 
the Executive Government are entitled to 
great respect, but J think the Court is bound 
to examine the question for itself and pro-. 
nounce definitely as to the proper judicial 
interpretation of section 29. Itis clear in 
my opinion that “any act mentioned in clause 
(F) of section 19” is “an offence punishable 
under section 19, clause(f)”, and that, therefore, 
previous sanction is requisite under section 
29, whether the act is done in such manner 
as to indicate an intention to conceal it 
from the authorities or not. The only differ- 
ence is that if the act is done in such 
manner as to indicate that intention, the 
offender is liable to higher punishment. 

In order that the question may be definite- 
ly settled it seems proper to refer it to a 
Bench and I accordingly refer the following 
question: — 

Is the previous sanction of the District 
Magistrate necessary under section 29, 
Indian Arms Act, 1878, before proceedings 
can be instituted in respect of an act men- 
tioned in clause (f) of section 19 punishable’ 
under the first part of section 20? 


OPINION OF THE BENCH, 


Paruett, J.—The question referred is :— 
Is the previous sanction of the District 
Magistrate necessary under section 29, Indian 
Arms Act, 1878, before proceedings can 
be instituted in respect of an act mentioned 
in clause (f) of section 19 punishable under 
the first part of section 20? Atthe hearing 
of the reference the further question was 
added and argued whether, if such previous 
sanction is necessary, its absence is a defect 
fatal to the prosecution. 


Clause (f) of section 19 provides that 
whoever has in his possession or under his 
control any arms, ammunition or military 
stores in contravention of the provisions 
of section 14 or section 15, which prescribe 
certain licenses permitting such possession 
and control, shall be punished with imprison- 
ment for a term which may extend to three 
years, or with fine, or with both. 

The parts of section 20 which are 
material to the present reference run: 
“Whoever does any act mentioned in clause 
(F) of section 19, in such manner as to 
indicate an intention that such act may 


” 
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not be known to any public servant, as 
defined in the Indian Penal Code, shall be 
punished with imprisonment for a term 
which may extend to seven years, or with 
fine, or with both.” Section 29 provides 
that where an -offence punishable under 
section 19, clause (f), has been committed, 
no proceedings shall be instituted against 
any person in respect of such offence without 
the previous sanction of the Magistrate of 
the District. The question is, whether this 
section requires the District Magistrate’s 
previous sanction to the institution of 
proceedings in respect of an offence punish- 
able not under section 19, but under section 
20. The words of the section on the face of 
them appear to me to show that it does not, 
nor do I see any reason to interpret them 
otherwise than according to their plain 
meaning. 


As indicated by the marginal note, 
section 19 renders punishable breaches of 
certain sections of the Arms Act and 
section 20 renders more heavily punishable 
what are called secret breaches of some 
of those clauses. Thus section 20 treats 
certain acts, which by themselves constitute 
offences under section 19, as offences of a 
graver nature when accompanied by certain 
attendant circumstances, in this case the 
intention of concealment from the public 
. authorities. The Criminal Law furnishes 
numerous instances of similar provisions, 
eg., sections 198 and 194; 328 and 325; 
879 and 882; 392 and 894; 406 and 408; 
448 and the three following sections, and 
many other sections of the Indian Penal 
Code. In such cases though the commission 
of the graver offence includes also the 
commission of one less grave, the graver 
offence is distinct from and is punishable 
more heavily than and under a different 
section to the minor offence. Some 
reference was made in the arguments to 
sections 397 and 398 of the Indian Penal 
Code, but they appear to me to bear no 
analogy to the sections of the Arms Act 
now under consideration. They merely 
prescribe a (minimum) sentence of seven 
years’ imprisonment to be passed upon an 
offender convicted of an offence under one 
of the sections 392 to 395 inclusive, when 
he is armed with a deadly weapon or 
attempts to cause death or grievous hurt. 


.They neither create 
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graver offences nor 
render existing offences liable to an enhanced 
punishment. The offences are punishable 
under, and their maximum penalties are 
fixed by; sections 392 to 395 andin no 
instance are they less than seven years’ 
imprisonment. A first offender who com- 
mits robbery by day can be sentenced to 
ten years’ imprisonment, although he is not 
armed: he can be sentenced to no more, 
however, ifhe is armed, and it appears to 
me that sections 379 and 398 merely ensure 
that if armed he shall be substantially 
punished. On the other hand, in my opinion, 
distinct offences are created by, and are 
punishable under section 20 of the Arms 
Act, and such offences cannot be said to be 
punishable under, section 19. Section 29 
accordingly does not apply to such offences 
and I would answer the first question 
referred in the negative. 


The second question should, I think, be 
answered in the affirmative. The want of 
sanction to the institution of proceedings, 
when such sanction is required, could only 
be cured, if at all, by clause (b) of section 
527 of the Criminal Procedure Code, as being 
an omission inthe proceedings before trial, 
If clause (a) were intended to apply to such 
cases, not only would clause (b) be unneces- 
sary and redundant, but the want of sanction 
required by other sections of the Criminal 
Procedure Code, such as 197, would bea 
mere irregularity curable under section 537, 
unless it had in fact occasioned a failure of 
justice. The very enactment of clause (b) 
clearly shows that it isthe want of sanction 
required by section 195 alone which is 
curable under section 537 and that the 
absence of sanction required by any other 
provision of law cannot be so remedied. 
To take the contrary view would, I con- 
sider, render almost nugatory the require- 
ments of the law regarding sanction. The 
Legislature has enacted with respect to 
certain offences that no Court shall take 
cognizance of them or, in the case of section 
29 of the Arms Act, that no proceedings 
shall be instituted against any person in 
respect of them, without the previous sanc- 
tion of a specified authority. Withont such 
sanction a Court is not competent to take 
cognizance of, or to hold any proceedings in 
respect of, such offences, and if it does 


“under 


t 
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so its proceedings, unless covered by 
clause (b) of section 537, are entirely without 
jurisdiction and invalid. In my opinion 
the absence of sanction, when required 
section 29 of the Arms Act, is a 
defect fatal to any proceedings held without 
such sanction. 

Taking the two duaations referred together, 
my view is that proceedings may be institn- 


ted against any person under section 20 of. 


the Arms Act for .the secret possession of 
arms in contravention of the provisions of 
section 14 or section 15 without previous 
sanction under section 29. If, however, in 
such a case-a Magistrate finds that the inten- 
tion to conceal the possession is not made 
out, he should discharge: the accused under 
section 20, Proceedings under section 19 
(f) may then be institated, if and when 
the necessary sanction thereto is given 


- under section 29, 


Fox, C. J—I concur, 

Young, J.—I concur, 

Twoury, J.—lt was probably the inten- 
tion of the Legislature to confine the 


_ operation of section 26. to casesin which 


no’ concealment is practised. Such a 
restriction is commended in the Government 
Circular of 1892 as “not only harmless 
but beneficial.” It is easy to understand 
that while allowing prosecutions to be 
instituted freely when the accused is found 
to have hidden arms or ammunition, the 
Legislature may have intended the district 
authorities to proceed with more delibera- 
tion in cases- where the arms, etc., are 
held openly- and where the initial presump- 
tion of innocence is, therefore, much greater. 


We have to see whether the actual 
provisions as enacted give effect to the 
above intention. I think Parlett, J., has 
shown that the first part of section 20 
may be regarded as creating a distinct 
offence punishable under the section, and 
that the operation of section 29 may 
lawfully be restricted to offences punishable 
not under section 20, but only under sec- 
tion 19 (f). Ib is true that according to 
this view sanction would be necessary for 
a minor offence, while proceedings could 
be instituted without sanction for a major 
offence which includes such minor offence, 
but I do not think that this anomaly need 
prevent us from adopting the construction 
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proposed by Parlett, J. I, therefore, concur 
in answering in the negative the first part 
of the reference. 

1 also agree with him in thinking that 
if sanction were necessary under section 29 
before the institution of proceedings under 
section 20, the absence of such sanction 
would be a fatal defect. 

On the case going back to Twomey, J. 
he delivered the following 

JUDGMENT.—1t has now been decided 


-by a Bench (Criminal Reference No. 9 of 


1916) that proceedings can be instituted 
against a person accused of an. offence 
under section 20, Indian Arms Act, without’ 
the previous sanction of the District Magis- 
trate, 

As tothe merits of the case there can 
be no doubt. The three appellants admit- 
tedly were travelling together (though 
they denied this when they were first 
arrested). The evidence of the 4th, 5th and 
6th witnesses for the -prosecution fully 
establishes the fact that the Indian appel- 
lant, Magunia, had a roll of bedding in 
which a gun and cartridges were hidden. 
There is a strong presumption that all 
three accused knew what was in the roll 
of bedding. They said that the roll was 
left, by a man named Po Han, but they 
entirely failed to prove this defence and 
I think it was rightly disbelieved. 

The sentence passed on Nga Po Chein 
is the maximum uder section 20 but Lam 
not prepared to say that it is excessive in the 
circumstances. 

The three appeals are dismissed. 

Appeals dismissed. 
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PUNJAB CHIEF COURT. 
CRISINAL Reviston Petition No. 1404 
or 1915. 

January 22, 1916. 
Present:—Mr. Justice Rattigan. 
MAM CHAND AND otmers—Convicrs— 

Prrrrioners . 
versus 
EMPEROR — Prosecoror-—Resvon vent. 
Sentence—One week's vigorous imprisonment altered 


to fine of Rs. 50 or in default. one week's rigorous 
tmprisonment— Enhancement, illegality of. 
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Where petitioners were sentenced to undergo one 
week's rigorous imprisonment in respect of an 
offence urider section 323, Indian Penal Code, and 
on appeal the District Magistrate “reduced” the 
sentence to one of Rs. 50 or in default one week’s 
rigorous imprisonment, irrespective of the fact that 


they had already undergone soveral days’ imprison- 
ment: ‘ 


Held, that the order of the Districts Magistrate 
amounted to one enhancing the sentence and was 


illegal, 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the District Magistrate, Rohtak, dated the 
9th’ August 1915, varying . that of the 
Magistrate, Second Class, Jhajjar, District 
Rohtak, dated the 26th of July 1915, con- 
victing the petitioners. 

Mr. N. C. Mehra, for the Petitioners. 


JUDGMENT.—Petitioners were sentenced 
by the Magistrate each to one week's 
rigorous imprisonment in respect of an 
offence punishable under section 323, Indian 
Penal Code, the order of the Magistrate 
being dated the 26th July 1915. On the 
29th July they presented an appeal to the 
District Magistrate and the 9th of August 
was fixed as the date of hearing. On the 
latter date the District Magistrate “reduc- 
ed” the sentence in each case to one of 
Rs. 50 or in default one week’s rigorous 
imprisonment, 

They have applied for revision of this 
order, on the ground that the course adopt- 
ed by the District Magistrate amounted 
practically to an enhancement of sentence 
inasmuch as the petitioners are men of no 
means and quite ungale to pay the fing, in 
default of which they would have to suffer 
one week’s rigorous imprisonment irrespec- 
tive of the fact that they had already 
undergone several days’ imprisonment before 
the order was passed. The record does 
not show whether the petitioners were re- 
leased on bail by the District Magistrate, 
but their learned- Counsel informs me that 
he has reason to believe that his clients 
were imprisoned for four days only and 
were then released on hail. Be this as it 
may, I am of opinion that upon the facts 
of this particular case the order of the 
Distriet Magistrate amounted to one enhanc- 
ing -the sentence and J accordingly set it 
aside, The fine, if realised, shall be refunded. 
The petitioners have suffered snofficient 
punishment and {- accordingly reduce their 
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sentence to tle amount of 
already undergone by them. 
Revision allowed; Sentence reduced. 


imprisonment 





LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 1 or 1916. 
February 9, 1916. 
` Present: —Mr. Justice Twomey. 

NGA POONA AND otHers—-AcctsEn— 
APPELLANTS 
Versus 
JiMPEROR—Reasron pent, 

Penal Code (Act XLV of 1860), ss. 499, Weception (5), 
500 —Defamation - Complaint of grievance to person in 
authority—Privilege— Good faith—Imputation honestly 
helieved though untrue in fact—Absence of unnecessary 
publicatisn—Seeking redress. 

A person charged with defamation ynder section 
800. Indian Penal Code, who claims the benefit of 
-exception (8) to section 499, must show that the 
accusation complained of was a bona fide complaint 
of a grievance, and not a wanton accusation mali- 
ciously made with the object of injuring another 
person. [p 329, col. 17] 

If, without express malice, a per:on makes a 
defamatory charge which he bona fide believes to be 
true, against one whose conduct in the respect 
defamed has caused him injury, to one whose duty ib 
isto inquire into and redress such injury, the 
occasion is privileged, because the person making 
the charge has an interest in its subject-matter and 
the person to whom the communication is made 

has, on hearing ir, a duty to discharge in respect of 
it. [p. 329, col. 1.] 

The accused, who were paddy merchants, sent a 
telegram to the Traffic Manager of a Railway that a 
Station Master unduly favoured the charcoal traders 
in the allotment of waggons and in allowing them to 
send charcoal in excess of the quantity for which 

‘freight was paid and that for this purpose he 
received a bribe. It was proved that the accused 
acted in consultation with each other and had no 
grudge against the Station Master. Certain account- 
books were tendered in evidence ranging over a 
long period containing entries of payment of bribes 
to the Station Master. The Magistrate discredited 
the evidence, oral and documentary, and convicted 
the accused, finding that the allegation of payment 
of bribes to the Station Master was false: 

Held, that it could not be said that the accused 
had no reasonable ground fur the telegram, even if 
it should afterwards appear that their information 
was untrue in whole or in part, and that, as they 
complained to the proper authority and did not 
further publish the imputation of bribery, they were 
protected by exception (8) to section 499, Indian 
Penal Code. [p. 328, col. 2.] 

Toodgood v. Spyring. (1884) 10. M. & R. 181; 4 
Tyr, 582;3L J. Ex 247; 149 E. R. 1044; 40 R. R. 
523; Harrison v. Bush, (1855) 24 L.J. & Q. B. 25;5 
EL & Bl 344; I Jur (x. s) 846:3 W. R. 474; 119 E. 
R. 509; 103 R. R. 507 and Waring v. a’Caldin, 7 Ir, 
R. C. L. 288, referred to. 4 
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Appeal from the order of the Western 
Sub-Divisional Magistrate of Rangoon, dated 
the 25th November 1915, passed in Criminal 
Regular No. 100 of 1915. 


JUDGMENT.—The six appellants have 
been fined by the Sub-Divisional Magistrate, 
Rangoon, in sums aggregating Rs. 1,100, 
on conviction for defamation under section 
500, indian Penal Code. The appellants are 
all substantial rice and paddy traders at 
Minhla, Tharawaddy Distrist, and they were 
prosecuted by the Railway Station Master 
at Minhla, Mg. Maung Gyi, for sending the 
following telegram on the 25th January 
1915 to the Traffic Manager at Rangoon: 
“Station Master Maung Maung Gyi supplied 
waggons Nos. 7933, 7639, 7127 on the 24th 
sending by 10 down train and waggon Nos. 
7826, +086 on the 25th for charcoal bags 
“taking. Rs.6 as bribe for each waggon. He 
did not supply for rice and paddy; 
charcoal are loaded 135 to 140 bags 
to each waggon, he stated less „bags in 
Railway receipt. Ko Poona Bokwa Hawlan 
Manshin Bathaw.” 

The accusation of taking bribes for unduly 
favouring the charcoal traders in the allot- 
ment of waggons and for allowing the 
charcoal traders to send charcoal in excess 
of the quantity for which freight had been 
paid is no doubt injurious to the Station 
Master’s reputation. A charge of corruption 
such as this clearly would lower his 
character in respect of his calling. It is, 
moreover, an accusation of an offence under 
section 161, Indian Penal Code, because all 
Railway servants are public servants for the 
purposes of Chapter 1X of the Code. The 
imputations in the telegram were certainly 
prima facie defamatory. The Railway 
Authorities caused an enquiry to be held 
into the subject-matter ofthe telegram and 
examined some witnesses. After consider- 
ing Mr. Peters’ report the Railway 
Authorities decided that the charges against 
the Station Master were not substantiated and 
the Station Master was told that he was 
at liberty to take proceedings against his 
traducers. Mg. Maung Gyi then institnted 
the present criminal case against the six 
accused. 

The six accused admitted sending the 
telegram in their joint names. They produced 
certain evidence to show that the charges 
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against the Station Master were well founded 
but that evidence has been disbelieved by 
the Magistrate. 

It was not necessary, however, for the 
accused to plead that the imputations in 
the telegram were actually true. Lt was 
open to them to take the less difficult course 
of proving that their action fell under the 
Sth exception to section 499 of the Code, 
which runs as follows :— It is not defama- 
tion to prefer in good faith an accusation 
against any person to any of those who 
have lawful authority over that person 
with respect to the subject-matter of the 
accusation.” This plea was actually advanced 
by the accused. The Magistrate, after con- 
sidering the evidence offered by the accused 
as to the sources of their information, held 
that the plea was not established and that 
they had not acted in good faith in sending 
the telegram. Nothing is said to be done 
or believed in ‘good faith? which is done 
or believed without due cara and attention 
(section 52, Indian Penal Code). As the 
burden of proving that they were within 
the Sth exception to section 499 was on 
the six accused, they had to show that 
they acted with due care and attention or, 
in other words, that they had reasonable 
and probable grounds for making the im- 
putations and did not act with negligence 
or recklessness. 


The prosecution evidence shows that the 
distribution of waggons is left entirely to 
the Station Master, that the weighment of 


_goods is under his control and that if a 


trader wishes to complain about the Station 
Master’s action in these matters, the proper 
authority to apply to is the Traffic Manager. 
Traffic Inspector Peters, who held 
the enquiry for the Railway, described 
what each of the accused said to him when 
he called upon them to substantiate the 
charges in the telegram. Ko Poona, first 
appellant, .was the prime mover. He is a 
rice mill owner of Minhla and appears to 
be the principal trader among the accused. 
If there was a shortage of waggons, he 
would probably feel it most. He relied on 
specific information received from his 
brother-in-law, Po Hmi, acharcoal trader. Tt 
is clear that the six accused consulted 
together about sending the telegram. It 
may he assumed that they discussed the 
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subject and learnt from one another the 
grounds which each of them had for bring- 
ing the charge of corruption against the 
Station Master. 

For the defence, Po Hmi produced certain 
books of account. Exhibit 2 is a day-book 
beginning in August 1914 and going on to 
September 1915 and giving details from 
day to day of his charcoal transactions. 
Exhibit 3 covers the same period as Exhibit 
2 and is a register of loads of charcoal 
sent by rail giving the waggon number, 
capacity of each waggon, weight per 
waggon, and the various amounts spent on 
each load and working out the total ex- 


penses of-each consignment and the profit’ 


derived from it. Another charcoal trader 
Nyasul Huq was also examined for the 
defence and he also produced his accounts. 
There were two other witnesses, Lu Hmon 
and Po Son, who are clerks of Po Hmi and 
Ko Poona respectively. The evidence of 
the defence witnesses, if believed, is suff- 
cient toshow that there was a long stand- 
ing system at Minhla Railway Station by 
which the Station Master and the Station 
clerks received sums of money from traders 
for giving them preference’ in the supply 
of waggons. Another man named Po Chit, 
who used to act as broker to Po Hmi but 
who also traded himself in charcoal, was 
examined for the prosecution but he geve 
evidence supporting the defence, stating that 
he paid Rs. 5 fora charcoal waggon on the 
¥Y5th January. This witness, however, was 
rightly regarded as untrustworthy, for his 
evidence conflicts with his earlier statement 
to Mr. Peters. 


It is established that there was overload- 
ing, 4.e., that the charcoal traders’ consign- 
ments weighed considerably more than the 
weights which were paid for at Minhla. 
Exhibits © and Cl show that four out of the 
five waggons mentioned inthe telegram were 
found on arrival at Kemmendine to contain 
each from 220 to 290 viss inexcess of the 
quantity paid for. The entries in the remarks 
column of Exhibits C and Cl show only two 
to seven bags in excess in each case, but these 
figures do not correspond with the excess 
weights entered in the body ofthe form. 
If the total excess in weight on these. four 
waggons was 1,010 viss as shown in the 
form, then the number of bags in excess 
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would presumably be 1,010/14 or 72, i. e. 
an average of 18 bags per waggon in 
excess. The Snub-Divisional Magistrate’s 
argument that it was not worth while to 
bribe the Railway Officials in respect of 
the overloading seems, therefore, to be 
incorrect. Moreover as the Sub-Divisional 
Magistrate points out, according to Po 
Hmi’s account books, there was habitual 
overloading. The Sub-Divisional Magistrate 
could not see why the consignors should 
pay the Station Master bribes to allow five 
or six bags to be loaded in excess if the 
consignees had to pay for the extra bags 
at the other end. But itis not in evidence 
that the consignments are, as a matter of 


‘practice, weighed at the other end. From 


Peters’ evidence, it seems to have come 
on himasa surprise to hear that these 
waggons were weighed on arrival. They 
were weighed in consequence of the appel- 


lants’ telegram. 


The Sub-Divisional Magistrate did not 
think that any reliance could be placed on 
Po Hmi’s account-books and he came to 
the conclusion that the books had probably 
been written up for the occasion; yet the 
Sub-Divisional Magistrate notes certain facts 
which militated against the theory of 
faked accounts, as that they began in 
August 1914, five months before the telegram 
was sent, and that they contain 133 
pages of manuscript, which is rather a large 
number of pages for a Burman to write 
up “unless he is exceptionally obliging or 
influenced by a considerable remuneration” 
and, moreover, the Sub- Divisional Magistrate 
regards as improbable the prosecution 
theory as to how Po Hmi got details of 
the numbers of the waggons for entry in 
his acecount-book, Exhibit 3. The multitude 
of details in his account is indeed hardly 
consistent with the theory that they were 
written up specially to support the charge 
of bribery. The Sub-Divisional Magistrate 
remarks, on the other hand, that there 
are indications that the books have not 
been entered up from day to day but 
have been copied or dictated. After examin- 
ing the accounts, I cannot find any marked 
indications of this nature. On the contrary, 
Po Hmi’s accounts appear to me, on the 
whole, to be accounts kept with fair 
regularity. The Sub-Divisicnal Magistrate 
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has compared several of the items here 
and there with the Railway records and 
with the oral ‘statements of the defence 
witnesses and noted inconsistencies to which 
he attaches great weight, as indicating that 
the accounts are not genuine. Some of 
the discrepancies may well be due to 
mistake or inadvertence and the’ occasional 
delay in making the entries may also be 
due to carelessness. The Sub- Divisional 
Magistrate’s remark as to the number of 
bags loaded in the waggon No. 7127 takes 
no acount of the excess weight; the number 
of bags in excess would presumably he not 
5 to 17. As for the entry, “ For the 
station,’ in Po Hmi’s books I have no 
difficulty in believing that a trader would, 
as a rule, prefer to use a veiled or 
ambiguous form in entering in his accounts 
sums paid as bribes to Railway Officials, 
for it is a criminal offence to give such 
bribes. Nor can I see anything improbable 
in the entry of Rs. 3 for charcoal bought 
by the Station Master. I am unable to 
derive from the discrepancies noted by the 
Sub-Divisional Magistrate the sinister 
inference that Po Hmi’s accounts are faked. 
Nyasul Huq’s accounts also show payments 
of money to the Station Officials. These 
accounts are in Urdu and have not been 
subjected to thesame detailed examination 
as Po Hmi’s accounts. The Sub Divisional 
Magistrate, however, decided that Nyasul 
Hug’s accounts were not genuine because 
he omitted to enter a certain payment 
alleged to have been made to the witness Po 
Yin. The reason can hardly be regarded 
as sonclusive., 


Assuming, however, that the genuineness 
of -Po Hms and Nyasal Hug’s accounts is 
not established and that these and the 
other witnesses for the defence have given 
false evidence as to the payments made to 
the Station Master, should it be inferred as 
a necessary consequence that Ko Poona 
and the other accnsed had no reasonable 


grounds for sending the telegram? It 
seems to me that the inference is not 
warranted. lt would still have to be 


proved that the accused knew or that they 
had good reason to believe that the state- 
ments of Po Hmi and the other charcoal 
traders and the account-books showing 
payments of money could not bə relied 
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upon. If the accused had the information 
which has been laid before the Court by 
the defence witnesses, it is, in my opinion, 
impossible to say that they had no reasonable 
grounds for sending the telegram, even 
if it should afterwards appear that that 
information was untrue in whole or in part. 
The Sub-Divisional Magistrate saw no reason 
to think that the accused had, as a 
matter of fact, been treated unfairly in 
the allotment of waggons. That view may 
be correct but there can be no doubt, I 
thiak, that the accused believed that they 
were treated unfsirly in comparison with 
the charcoal traders; for otherwise they 
would not have telegraphed as they did. 
No suggestion was made inthe Magistrate’s 
Court that the accused were actuated by 
any other motive in telegraphing. They 
bore no grudge against the Station Master. 
They telegraphed only because at the 
beginning of the paddy export season 
they found waggons being allotted, as they 
thought, unfairly to the charcoal traders and 
were thus prevented from taking advantage 
as fully as they otherwise might have 
done of the fluctuations of the market 
rate at Rangoon. They complained to the 
proper authority with a view to having 
their grievance redressed and they sent 
their complaint by telegram as the matter 
was urgent, They did not publish the 
imputation of bribery beyond sending the 
telegram to the Traffic Manager. The 
imputation has now acquired great publicity, 
but this is only the consequence of the 
Station Master’s action in prosecuting the 
accused. 

Even if the defence witnesses have 
given false evidence, it is quite clear that 
in the matter of overloading the allegation 
in the telegram was well founded. 

In the fnglish case of Toodgood v. 
Spyring (1) Baron Park said: “In general, 
an action lies for the malicious publication 
of statements which are false in fact, and 
injurious to the character of another,... 
unless fairly made by a person * * in 
matters where his interests are concerned. 
* © Tf fairly warranted by any reasonable 
occasion or exigency and honestly made, 
such communications ara pratected for the 


(1) (1834) 1 C. M. & R 18t: 4 Pyr. 532; 8 J. Wx. 
BI; 149 E. R. LO £4; 40 R. R. 523, 
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common convenience and welfare of society 
and the law has not restricted the right 
to make them within any narrow limits.” 
Again in. Harrison v. Bush(2) Lord Campbell, 
C. J., remarked: 
liberty, all who are aggrieved may seek 
redress; and the alleged misconduct of any 
who are clothed with public authority may 
be brought to the notice of those who 
have the power and the duty to inquire 
into it, and to take steps which may prevent 


the repetition of it.” The words of 
Fitzgerald, B., in Wuring v. M°Caldin (3) 
may also be cited: “If, without express 


malice, T make a defamatory charge which 
I tuna fide believe to be true, against one 
whose conduct in the respect defamed has 
caused me injury, to one whose duty it is 
to inquire into and redress such injury, 
the occasion is privileged; because I have 
an interest in the subject-matter of my 
charge, and the person to whom I make 


the communication has on hearing the 
communication a duty to discharge in 
respect of it.” These principles of the 


English Law are embodied in the exceptions 
8 and 9 to section 499, Indian Penal 
Code, and they show.the necessity of 
distinguishing bona fide complaints of 
grievances from defamatory statements 
maliciously made with the object of 
injuring another person. In this country 
even more than in England it is very 
undesirable that the Courts should take 
any action which may have the effect of 
stifling legitimate complaints. I do not 
agree in the Magistrate’s finding in the 
present case that the accused persons have 
not shown that they acted in good faith 
in sending the telegram of 25th January. 
I think they are entitled to the. benefit 
of the 8th exception to section 499. 

The convictions and sentences are set 
“aside and the fines paid by the six accused 
will be refunded to them. 


Convictions quashed. 
. Q. B. 25; 5 EL & Bl 344: 1 Jur. 
4; 


(2) (1855 
119 E. R. 509; 103 R. R. 507. 


25 L.J 
(x. s.) 846; 3 W. R. 47 
(3) 7 Te, R. C. L. 288 


“In this land of law ang © 


4 ‘MADRAS HIGH. COURT. 
Crivinat Revision Case No. 873 or 1915. 
CriminaL Revision Petition No. 703 
or 1915. 

April 7, 1916. 

Present: —Mr. Justice Seshagiri Aiyar. 
MARUDANAYAKAM PILLAI—Covunter- 
PETITIONER No, 2—PETITIONER 
VETSUS 
Syed MOHAMMAD ROWTHEN AND OTHERS 
— PETITIONERS AND COUNTER- PETITIONERS 
Nos. 1 & 3 ro 8—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), 2. 145 (4) 
—Magistrate’s refusal to examine witnesses - Failure to 
record finding as to possession at date of preliminary 
order—Declining jurisdiction — Irregularity — High 
Court—Revision, 

If a Magistrate refuses to examine, except on the 
ground of vexation or delay, the witnesses tendered 
by parties to proceedings under section 145, Crimi- 
nal Procedure Code, or fails to record a finding as 
to which party was in possession at the dato of his 
preliminary order, he fails to oxercise a jurisdiction 
vested in him by law, and the High Court would 
be justified to interfere in revision. [p. 830, col. 2; 
p. 881, col. 2.] 

Thumbalabed Hampanna v Parisi Gangamma, 27 Ind. 
Cas, 911; 16 Cr. L. J. 239; Raja of Karvetnagar v. Lodd 
Govind Doss Krishna Doss, 29 M. 561; 16 M. L. J. 419; 
1 M. L. T. 465; 5 Cr. L. J. 91; Palani Chetty v. Rathina 
Chetty, 24 Ind. Cas. 597; 26 M. L. J. 208; (1914) M. 
W. N. 352; 15 Cr. L. J. 609 and Kolha Koer v. Munes- 
war Tewari, 34 C. 840; 6 Cr. L. J. 452, followed. 

Kamal Kutty v. Udayavarma Raja Valia Raja of 
Chirakal, 17 Ind. Cas 65; 36 M. 275; 23 M. L. J. 499; 
12 M. L. T. 489; (3912) M. W. N. 1154; 13 Cr. L.J. 
758: Abhayessari Debi v. Shidhessari Debi, 16 C. 518; 
In the matter of the petition of Nathu Mal, 24 A. 315, 
A. W. N. (1902) 74, distinguished. 

Obiter.—The High Court has jurisdiction to inter- 
fere in cases of illegalities or manifest irregularlties 
in procedure committed by the subordinate Courts 
in proceedings under section 145, Criminal Procedure 
Code. [p. 83], col. 1.] 

Palani Chetty v. Rathina Chetty, 24 Ind. Cas, 597; 
26 M. L. J. 208; (1914) M. W. N. 352; 15 Cr, L. J 509, 
approved. 


Petition, under section 439 of the Code 
of Criminal Procedure, 1898, and section 15 
of the Charter Act, praying the High Court 
to revise tbe order of the Court of the First 
Class Magistrate, Melur Division, in Miscel- 
laneons Case No. 19 of 1915. 

Mr. C. A. Seshagiri Sastra, for the 
tioner. 

Mr. C. Madharan Nair, for the Respondents. 

Mr. M. H. Hakim, for the Government. 

JUDGMENT.-—[n this case I cannot help 
saying that the attempt of the first class 


Peti- 


i Magistrate to take a short cut has resulted 
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in an unnecessary prolongation of the pro- 
ceedings. The chief complaint is that the 
witnesses summoned by the second party, one 
of whom is the petitioner in this Court, 
have not been examined. There is no doubt 
that these witnesses were summoned and 
were present at the time the Magistrate 
passed his order. 
says that it was unnecessary to examine the 
witnesses, as the documents filed before him 
showed that the first party was in possession. 


The facts are these. There wasa complaint 
by the first party that on the 7th September 
1915, while they were in peaceful possession 
of the property, the second party attempted 
to take forcible possession from them and 
threatened to commit a breach of the peace 
in furtherance of their object. Therefore, the 
question which the Magistrate had to decide 
was as to who was in possession of the dis- 
puted property on 21st September 1915, when 
the Magistrate passed his preliminary order. 
The documents to which the Magistrate 
refers stop with the end of Fasli 1324, 7. e., 
lst July 1915, as the last kist receipt pro- 
duced by the first party was for Fasli 1324. 
No other document has been put in showing 
the payment of kist since July 1915, and 
there is no document to show as to who was 
in possession after July 1915. Mr. Madhavan 
Nair drew my attention to the fact that 
there was a report by the Village Magistrate 
immediately after the presentation of the 
petition, which showed that the possession 
was ‘with the first party. It is enough to say 
with reference to this argument that the 
Village Magistrate has not been examined in 
this case and that consequently the report sent 
by him after the matter was taken up by the 
Magistrate is not evidence. Another sugges- 
tion by Mr. Madhavan Nair is that, as in 
the course of the inquiry, the second party 
who are the petitioners in this Court stated 
(falsely, we will take .it for the purpose of 
this case) that they themselves paid the 
money to the first party for the kist, they 
were conscious that payment of kist implied 
possession. I am unable to agree that, by 
making this untrue statement, they ad- 
mitted that the first party was in posses- 
sion, if they paid kist. Under these cir- 
cumstances, it was obviously the duty of the 
Magistrate to have taken evidence to ascer- 
tain as to who was in possession on 21st 


The Magistrate himself ` 


September 1915. Under section 145 of the 
Criminal Procedure Code, it is clear that the 
Magistrate is bound to take the evidence 
tendered to him on the question of posses- 
sion at the date of the preliminary order. 
The section is imperative and says, 
The Magistrate shall hear the parties, re- 
ceive the evidence produced by them res: 
pectively, consider the effect of such evi- 
dence, take such further evidence (if any) 
as he thinks necessary and, if possible, 
decide whether any and which of the par- 
ties wae at the date of the order before 
mentioned in such possession of the said 
subject.” Throughout the order of the Magis- 
trate there is not a word said about posses- 
sion on the 2lst September 1915, the date 
on which he must find who was in pos- 
session. As myself and Mr. Justice Spencer 
said in the judgment in Thumbaiabed 
Hampanna v. Parisi Gangamma (1), when the 
mind of the Magistrate is not applied to 
finding as to who was in possession on the 
date of the preliminary order, the proceed- 
ings must be taken to have been passed 
without jurisdiction. I adhere to that view. 
I amalso bound by the considered opinion 
of a Bench of this Court in Raja of 
Karvetnagar v. Lodd Govind Doss Krishna 
Doss (2), where the learned Judges have 
laid down distinctly that failure to receive 
the evidence tendered would amount to the 
declining of jurisdiction by the Magis- 
trate. Mr. Madhavan Nair, Counsel for the 
first party, drew my attention to the judg- 
ment of this Court in Kamal Kutty v. Uda- 
yavarma Raja Valia Raja of Cherakai (8) 
and argued that if the Magistrate after 
passing the preliminary order committed any 
irregularities in the trial, such irregularities 
would not amount to mistakes in the exer- 
cise of jurisdiction. The language employed 
by the learned Judges is this: “Once he (the 
Court) isso satisfied, his jurisdiction is com- .- 
plete and his subsequent action must be 
considered in relation to procedure, not to juris- 
diction.” Speaking for myself, I am inclined 
to think that the obiter in this sentence 


(1) 27 Ind. Cas. 911; 16 Cr. L. J. 289. 
(2) 29 M. 561; 16 M. L. J. 419; 1 M. L. T. 405; 5 Cr, 


L. J. 91. 
(3) 17 Ind. Cas. 65; 36 M. 275; 23 M. L, J. 499; 12 


M. L, T, 439; (1912) M, W. N, £164; 13 Cr, L. J. 753, 
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requires some modification. However that may 
be, there was no question in that case of a 
refusal to record any evidence which was 
tendered, and I am not prepared to read the 
sentence which I have quoted as containing 
a pronouncement that once the Magistrate 
has passed his preliminary order no subse- 
quent irregularity on his part would amount 
to the declining of jurisdiction where the 
express provision of the law is departed from. 
There can be no doubt that the action of 
the Magistrate would amount to a refusal to 
exercise jurisdiction, because the finding as 
to possession is of the essence of the proceed- 
ings under section 145, and a failure to 
observe the law in that behalf must have 
the effect of declining jurisdiction when 
Courts hold that a failure to pass a prelimi- 
nary order amounts to failure to exercise 
jurisdiction. The reason of the rule is that 
an express provision of the law baving been 
ignored, the conditions of jurisdiction under 
the section have failed. The same reasoning 
applies to cases where there has been a dis- 
obedience of the imperative provisions of 
clause (4) of section 145. The two grounds 
which justify proceedings under this Chapter 
are apprehension of a breach of the peace 
and a threat to disturb peaceful possession. 
Any violation of the law which deprives the 
party from placing the materials to enable 
the Magistrate to arrive at a conclusion on 
these two vital points, must be regarded as 
affecting jurisdiction. Subsequent to the 
decision in Kamal Kuti, v. Udayavarma Raja 
Falia Raja of Chirakal (8), in addition 
to the decision to which I was a party along 
with Mr. Justice Spencer, there was a deci- 
sion of Mr. Justice Sadasiva Aiyar, Palani 
Chetty v. Rathina Chetty (4), in which the 
learned Judge seems to consider that any 
illegality or manifest irregularity in procedure 
would warrant the interference of the High 
Court. Speaking for myself, I am entirely 
at one with the learned Judge in the view 
that this Court has jurisdiction to consider 
the proceedings of the Magistrate where 
we are satisfied he has acted illegally, or has 
committed serious irregularities in the pro- 
cedure. But it is not necessary to decide 
that point, because in this case I am satisfied 


(4) 24 Ind. Cas. 597; 26 M. L. J. 208; (1914) M. 
W.N. 352; 15 Cr., L. J. 609. 


that the rəfusal to take the evidence is a 
refusal to exercise the jurisdiction which the 
law has conferred on the Magistrate. 

As regards the decisions of the other Courts, 
Abhayessart Debi v. Shidhessari Debi (5) was 
much relied on. It is enough to say of this 
case that it is not a considered opinion upon 
the question I am now asked to decide, bezause 
the learned Judges say that, apart from the 
casual remark made about essence. they 
were basing their decision on other points. 
As regards the case In the matter of the 
petition of Nathu Mal (6), it was found in that 
case that the Magistrate had examined about 
ten witnesses and being of opinion that the 
party was unnecessarily prolonging the litiga- 
tion by asking the Court to examine more 
witnesses, he refused to examine the witnesses 
who had been already summoned. ‘That is a 
matter upon which there has been some 
doubt. Where the Magistrate considers 
that there has beena vexatious attempt on 
the part of a party to prolong the proceedings 
it cannot be said that he has declined juris- 
diction by refusing to examine further 
witnesses. Therefore the decision in In the 
matter of the petition of Nathu Mal (6) does 
not affect the present question. On the other 
hand, the decision of the Caleutta High Court 
in Kolha Koer v. Muneswar Tewari (7) supports 
the view taken in Madras in Raja of Kar- 
ae v. Lodd Govind Doss Rrishna Doss 
(2). 

For these reasons, I am of opinion that the 
order of the Magistrate must be set aside and 
the case sent back to him for re-hearing, 
Costs will be dealt with by the Magistrate 
when he passes the revised order, Mr. 
Madhavan Nair wants to say that his 
client must be permitted to adduce further 
evidence if the other side tenders any 
evidence. The Magistrate will be directed to 
hear the evidence of both sides, if tendered. 


~ Petition allowed; Case sent back. 
(5) 16 C. 513. 
6) 24 A. 316; A. W. N. (1902) 74, 
e 340, 840; 6 Or. L, J. 452, 
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PUNJAB CHIEF COURT. 
CRIMINAL APPRAL No. -68-o0Fr 1916. 
April 28, 1916. 
- Present:—Mr. Justice Rattigan ‘and 
Mr. Justice Chevis. 
GHULAM RASUL AND ANOTHER— CONVICTS 
— APPELLANTS 
. versus 
EMPEROR— RESPONDENT. 

Evidence Act (lof 1:72), ss. 80, 114, I. D), 133— 
approver, evidence of—Corroboration in material 
particulars, | 

Courts should not ordinarily- depart from the 
well-recognized practice ot accepting the evidence 
of an approver as againsi an accused person only 
when it is corroborated in material parti-tlars by 
other independent. evidence It is the more neces- 
sary to follow this rule where the accnsed belong 
to a low class and it is amatter of no difficulty 
for the approver to include the name of any person 
of that class among the offenders even though he 
had no connection-with the offence and it might be 
difficult for him to establish his innocence. [p. 333, 
cols. 1 & 2.] : . 

In exceptional cases Courts might, “for reasons 
stated, act upon the evidence of an approvir as a 
whole, though uncorroborated in particular details by 
independent evidence. [p. 833, col. ] 

Balmokand v. Emperor, 28 Ind. Cas. 788; 11 P, W 
R. 1915 Or; 17 P. R. 1915 Cr; 16 Cr. D. J, 354, 
referred to. 


Appeal from the order of the Additional 
Sessions Judge, Multan, dated the 6th Decem- 
ber 1915, convicting the appellants. 

Mr. Beechey and Dr. Muhammad Iqbal, for 
the Appellants. 

The Government Advocate and Diwan Kha- 
linda Ram, for the Respondents. 

JUDGMENT.—At about 9 or 10 P.a., on 
the 7th August 1915, a singularly bold dacoity 
was committed by a large gang of men 
at the small village, or basti, called Kotla 
Bhattian in the Shujabad Tahsil-of the 
Multan District. The village is composed 
almost ` entirely of fairly well to-do Hindus, 
the principal man being one Jathu Mal 
P W. No. 1. According to the evidence, 
the dacoits appeared. very suddenly upon the 
scene, fired :two ‘shots, attacked all those 
who opposed them tore off ornaments from 
women, broke into houses, and laid hands 
on all the valuables they could get hold of 
and also burnt bahis and documents, and 
eventually made off. None of the gang 
were previously known to any of the Kotla 
’ Bhattian residents and consequently were 
not recognised. Information was prompily 
given, not only to the loeal thana which is 
twelve miles from the scene, but also to the 
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Revenue Assistant of Multan who happened 
to be encamped ata place called Kureshi- 


-wala a few miles off. The Police at once 


took up the investigation and made careful 
enquiries from all persons who were likely 
to know anything about the movements of 
the gang and also called in trackers: to follow ~ 
up such’ tracks as they might find. The 
investigation proved a difficult one, and 
though the Police from time to time made 
important discoveries, especially in conse- 
quence of statements made by a grazier 
named Piran who had come across the gang 
a day preceding the dacnity, nothing very 
definite was found out until the arrest, on “the 
15th August, of Allah Bakhsh alias Pakki, 
a goldsmith of Betkech. This man, who is one 
of the leaders of the gang, appears to-have made 
many disclosures and as a consequence various 
arrests followed in due course. On the 21st 
August one Imam Bakhsh was produced 
before the Police and was stated to have taken 
a principal partin the dacoity. On the 22nd 
August he informed the Sub-Inspector that 
he was prepared to give evidence as an 
approver if a free pardon was tandered to him. 
This was done and on the 29th August a 
lengthy statement of his was recorded by the 
Deputy Commissioner, Imam Bakhsh is the 
principal witness in the case and according 
to the Sessions Judge, gave his evidence clear- 
ly and without hesitation throughont, ` 


Thirty five persons were committed to the 
Sessions Court for trial in connection with 
this dacoity andall of them have been con- 
victed by the learned Judge and senteuçed, 
some fo.transportation for life and others to 
varying terms of imprisonment. The Assessors 
(who were all three Hindus) appear to 
have taken a very intelligent interest in the 
proceedings and in their opinion, of the 
thirty-five persons charged twenty-five were 
guilty, eight were not proved guilty and in the 
case of two others their guilt was doubtful. 


Of the persons convicted six, namely - 
Palia accused No. 6, Ghulam Rasul Qasab 
aceused No. 8, Allah Bakhsh Qasab accused 
No. 9, Dalla accused No. .20, Pathana acensed 
No 27 and Rasul .Bakhsh accused No. 38, 
have not appealed. Of the others Allah 
Bakhsh accused No. 5, Fateh accused No, 7, 
Iahi Bakhsh accused No. 10, Diwaya Khoja 
accused.No. 15, Diwaya Mochi acensed No. 16, 
Lukman accused. No. 17, Qabul accused 
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No. 18, Budha acensed No. 21, Hussain 
accused No. 22, Allah Bakhsh accused 
No. 23, Salihon aceused No. 24, Muhammad 
Din accused No. 34, and Kadir Bakhsh 
accused No. 37 have appealed “through 
their Counsel Mr. Beechey. Massu accused 
No, 13, Ghulam Rasul accused No. 14, Ali 
accused No. 29, Allah Bakbsh Biloch accused 
No, 32, Dosa accused No. 33, and Muhammad 
Ali accused No. 36 have appealed through 
their Çounsel Mr. Muhammad Iqbal, while 
Nura accused No. 1, Rustam Mohna accused 
No. 12, Ghulam Rasul barber accused No. 19, 
Ramza Bhangar accused No. 25, Sardar 
Bhangar accused No. 26, Moghal accused 
No. 28, Karima Mochi aceused No. 30, Juma 
Biloch accused No, 31 aod Phaullu Biloch 
accused No, 42 have appealed through the 
jail authorities. 


The record is very lengthy, the trial having 
occupied the Additional Sessions Judge from 
the 18th October continuously till the 24th 
November, 105 witnesses for the prosecution 
and 75 witnesses for the defence having been 
examined and cross-examined. The case has 
also been argued at great length before us and 
we have carefully considered all the evidence 
on the record, checking it, where necessary 
and in the interest of the appellants, by 
reference to the Police diaries. It is not 
deùied that the dacoity actually occurred, or 
that the complainant and his friends were 
robbed of much valuable property, or that 
nine residents of the village were iniured 
more or less severely. Asa matter of fact one 
of the latter Prabh Dyal was very danger- 
ously wounded in the body by a shot from a 
gunand had a narrow escape from death. 


The sole point which we have to decide is, 
whether all or any of the appellants parti- 
cipated in the crime. According to the 
approver they were all concerned in its com- 
mission and the Additional Sessions Judge 
has practically accepted the statement of the 
approver as in itself sufficient to convict every- 
body incriminated by him. In our opinion, 
this is not a case where we should depart 
from the well-recognised practice of accept- 
ing an approver’s evidence as against parti- 
cular persons only when it is corroborated 
in material particulars as regards the in- 
dividuals concerned. There are exceptional 
cases (such for example as the Delhi conspi- 
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racy case*) where a Court has for reasons 
given by it acted upon the evidence of an 
approver as a whole though uncorroborated in 
particular details by independent evidence. 
Such cases, however, are rare and the general 
rule that corroboration is necessary shovld be 
followed, especially in a casesuch asthe present 
where it would be a matter of no difficulty for 
the approver to includethe name of any person 
of the class to which the appellants belong 
even though such a person had no connection 
whatever with the offence and it might be 
very difficult for the latter to establish his 
innocence. For these reasons we cannot 
maintain the convictions which rest merely 
upon the uncorroborated statements of the 
approver, and it was obviously upon this 
principle that the Assessors also proceeded. 
We accordingly accept the appeals of Ilahi 
Bakhsh (accused No. 10), Nura (accused 
No. 11), Diwaya Khoja (accused No. 18), 
Sardar (accused No. 26), Ali (accused No. 29), 
Juma (accused No. 31), Dosa (accused No. 33) 
and Muhammad Ali (accused No. 86), and 
acquit them. | 

We now proceed to deal with the case of 
each of the remaining appellants. 

[After dealing separately with the case 
ofeach of the remaining twenty-one appel- 
lants, their Lordships concluded as follows:— | 

In conclusion we have only to add that 
this case was one of no little difficulty and 
that the Additional Sessions Judge has dealt 
with the mass of evidence upon the record 
with great care and thoroughness, while his 
clear and systematically arranged jadgment 
has been of the greatest assistance to us, 
We are also much indebted to the 
learned Government Advocate and Messrs. 
Beechey and Muhammad Iqbal, for the 
valuable help they rendered us during the 
hearing of the appeals in this Court, 


Appeal of some accused accepted. 





* See Balmokand v. Emperor, 28 Ind. Cas, 738; 11 
P. W. R. 1915 Cr; 17 P. R. 1915 Cr; 16 Cr. L. J. 354 
— Ed. 
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SIT TAW Y. MAUNG YE. 


LOWER BURMA CHIEF COURT. 
Civ. Revision Petition No. 169 or 1915. 
March 2, 1916, 

Present: —Mr, Justice Maung Kin. 

SIT TA W-—Appurcant 
versus 
MAUNG YH—ResponpeEnr. 

Criminal Procedure Code (Act V of 1898), s. 195 
(6)—Order granting or refusing sanction —Appeal— 
Jurisdiction of Appellate Court— Remand. 

The powers of revision exercisable hy an Appel- 
sate Court under section 195 clause (6), Criminal 
Procedure Code, are confined to revoking or granting 
the sanction given -or refused by a subordinate 
Court. It has no jurisdiction to make an‘ order of 
remand even, when the order appealed against was 
passed by a Civil Court. [p. 334, col. 2; p 335, col 1.] 

Bent Pershad v, Sarju Pershad, 9 Ind. Cas. 982; 8 A. 
L. J. 429; 12 Or. L. J. 174; 33 A. 512; Muhammad Ishaq 
v. Mugim-ud-din, 19 Ind. Cas. 178; 7 P. R. 1913 Cr; 
14 Cr. L. J. 178; 207 P. L. R. 1913; Krishna Reddy 
v, Emperor, 5 Ind. Cas. 881; 11 Cr. L. J. 280; 20 M. L. 
J. 102; 33 M, 90; 7 M. L. T. 128, reliod on. 

Mr. Qinwala, for the Applicant. 

Mr. Ba Dun, for the Respondent. 


JUDGMENT.—The applicant 
petition states: —. i : 

In Civil Miscellaneous No. 3 of 1915 of 
the Court of District Magistrate, Tavoy, 
the respondent applied for sanction under 
section 195 of the Code of Criminal Pro- 
cedure to prosecute the petitioner under 
section 210 of the Indian Penal Code. 


The respondent’s application was dismissed 
ov the 18th of January 1915. 

Tn Civil Miscellaneous No. 3 of 1915 the 
respondent applied to the Divisional Court 
of Tenasserim and the said Court by its 
order, dated the 8th September 1915, set 
aside the order of the District Magistrate 
and directed that the application for sanction 
be re-heard de novo according to law. The 
appellant applies to this Court on revision 
against the order of the Divisional Court 
upon the following grounds:— 


in bis 


(1) The Divisional Court had no jurisdic- 


tion to order a re-hearing of the application, 
as under section 195, sub-clause (6), such 
Court had jurisdiction only either.to revoke 
or grant sanction. 


(2) Non-service of notice upon petitioner 
was no ground for such remand, when in 
fact sanction to prosecute petitioner had been 
refused by the District Magistrate. 

The second is obviously correct. 
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The authorities conclusively support the 
first. ‘ 

The case of Bend Pershad v. Barju Pershad 
(1) of the Allahabad High Court is ow all 
fours with the present case. Richards, J., 
said:— : 


“It must be admitted that the powers of 
the learned District Judge * * * * * 
are confined to the powers conferred on him 
by section 195 of the Code of Criminal 
Procedure, Clause (6) provides that’ ‘any 
sanction given or refused under this section 
may be revoked or granted by any authority 
to which the authority giving or refusing it 
is subordinate,’ and thelearned District Judge 
has neither revoked nor granted the sanction, 
His order, amongst other things, directs the 
Munsif to consider whether or not the latter 
should exercise the powers conferred on him 
by section 476 of the Code of Criminal 
Procedure, powers which the learned Judge 
admits that he himself has not got to exercise 
in the present case.” The learned Judge 
then proceeded to hold that the powers of 
revision exercisable by the District Judge 
were confined to those conferred by section 
195, Criminal Procedure Code, and thathe 
had no jurisdiction to- make the order of 
remand. This case has been followed by the 
Punjab Chief Court in Muhammad Ishaq v. 
Mugimud-din (2), 


In Madras there was the case of Inre 
Kamma Narayanappa (3), where the same 
‘view was held following the two previous 
cases of Rama Aiyar v. Venkatachella Padaya- 
chi (4) and Krishna Reddy v. Emperor (5). 

The learned Counsel for the respondent has 
argued that the present proceedings arose 
out of a civil case and that the powers of 
the Divisional Court are as given to it under 
Order XLI, rule 23, which gives a Civil 
Appellate Court power to remand a case for 
trial on issues framed by it. The same con- 
tention was raised in the Allahabad case 


(1) 9 Ind. Cas. 989; 33 A. 512; 8 A. L. J. 429; 12 Cr, 
L. J. 174. 

(2) 19 Ind. Cas. 178; 7 P. R. 1913 Cr; 14 Ox. L. J. 
178; 207 P. L. R. 1913. 

(3) 8 Ind. Cas. 670; 11 Cr. L. J, 699; (1910) M. W, 
XN. 100; 9 M. L. T. 97. ; 

(4) 30 M. 314; 2 M. L. T. 84; 17 M. L. J, 123; 5 Or, 
L. J. 288. z : 

(5) 5 Ind, Cas. 881; 33 M. 90; 11 Cr. L. J. 280; 
20M. L. J. 102; 7 M: L.T. 128," sh 
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sited above and the learned Judge disposed 
of it with the following observations:— 
“(Counsel) relies on the Full Bench 
ruling of this Court, which decides-that a 
Court exercising. the powers conferred by 
section 195 is a Civil Court and not a 
Criminal Court, and that, therefore, the 
provisions of the Code of Civil Procedure 
enabling the Appellate Court- to remand 
cases and send down issues apply. I am 
of course bound by the ruling in the Full 
Bench case referred to but, im my opinion, 
even assuming the Court to be a Civil 
Court, its powers in cases like the present 
are confined to powers conferred on it 
by section 195.” 

There is a consensus of authorities in 
Madras, Allahabad and Punjab. 
. I must, therefore, set aside the order of 


the Divisional Court and thesame is hereby. 


set aside. 


Order set aside. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Appiication No. 166 or 1915. 
September 27, 1915. 
Present:—Mr. Lindsay, J. O. 
HARKARAN SINGH—Accussp— 
APPLICANT 
versus 
. HARNAM SINGH AND anotaer—Com- 


LAINANTS— OPPOSITE Parry. 

Revision—Courts, inferior and swperior—District 
Magistrate—Sessions Judge. 

The Court of a District Magistrate is for the pur- 
poses of revision a Court inferior to that of the 
Sessions Judge. [p. 336, col. 1.] 

Queen-Empress v. Pirya Gopal, 9 B. 100, referred to. 


Application against the order of the 
Sessions Judge, Lucknow, dated the 1lth 
September 1915, reversing that of the 
Officiating District Magistrate, Bara Banki, 
dated the 16th August 1915. 

Mr. Muhammad Siddique, for the Applicant. 

Pandit Jagat Narain Mulla, forthe Opposite 
Party. 


` JUDGMENT.—These applications are on 
behalf of two persons Harkaran Singh and 
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Ramadhar Singh, who are accused of offences 
under section 211 read with section 109 
of the Indian Penal Code. The cases 
have arisen out of a certain charge of 
dacoity which was brought against certain 
officials of the Ramnagar Estate in the 
Bara Banki District. That case was brought 
on the instigation of the present applicants 
and another man named Duniya Singh, whose 
case is not now before me. The charge of 
dacoity was tried in the Court of the Addi- 
tional Sessions Judge and the persons against 
whom the accusation had been made were 
acquitted by the Sessions Court, the Addi- 
tional Judge being of opinion apparently that 
the charge was not a true one. In the event 
he sanctioned the prosecution of the present 
applicants and the man named Duniya 
Singh on the charge under which they’ 
have now been tried in the Court below. 
The sanction which was given by the Ad- 
ditional Sessions Judgein that case was 
upheld by this Court in revision. The 
three persons Ramadhar, Duniya Singh and 
Harkaran were then put on their trial in 
the Court of Babu Shambhu Nath, a first 
class Magistrate in the Bara Banki Dis- 
trict. The charges being cognizable by a 
Court of Session, the proceedings were 
in the nature of an enquiry in order to 
ascertain whether tbese persons should or 
should not be committed to, Sessions. On 
the 16th of August Babu Shambhu Nath, 
who had by that time become for the time 
being District Magistrate of Bara Banki, 
passed an order of discharge under section 
209 of the Criminal Procedure Code, being of 
not strong 
enough on which to commit these prisoners 
for trial to the Sessions Court, The Sessions 
Judge of Lucknow by an order dated the 
llth of September, which was passed under 
section 435 of the Code of Criminal Procedure, 
set aside this order of discharge and directed 
that the accused should be committed for 
trial to the Sessions Court. This order of 
the Sessions Judge is attacked here on sev- 
eral grounds. In the first place, it is argued 
that the Sessions Judge had no authority in 
law to revise the order of the District Magis- 
trate. The argument in this connection is 
that the Court of the District Magistrate is 
not a Court inferior to that of the Sessions 
Judge. This point was taken before the 
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" Sessions Judge, who decided that the Court 
of .the. District Magistrate was for the pur- 
poses of revision a Court inferior to that of 
the Sessions Judge. I agree with the opinion 
of the learned Séssions Judge, which is 
supported by the authority reported as Queen- 
Empress v. Pirya Gopal (1). 


thority to. revise this order.. In the neat 
place, it is contended that on the merits of 
the case the Sessions Judge should not 
have interfered and certain rulings have 
been quoted in order to show that a Court 
of Session should not interfere in cases of 
this kind, where a Committing Magistrate 
has. passed an order of discharge on the 
ground that he does not believe the evi- 
dence. tendered for the prosecution. No 
rule of general application in this matter 
can be laid down and in the present case 
I. do not féel disposed to interfere with the 
order of the Sessions Judge on this ground. 
It will be better for me not to enter into 
the merits of the case for there is, of course, 
a possibility that it may come up here 
later on in appeal. I am content to say at 
the- present time that: I see no reason on 
the.merits for interfering with the order of 
the Sessions Judge. I dismiss both these 


applications. 
Application rejected. 
(1) 9 B. 100, l 
CALCUTTA HIGH COURT. 


CURIMINAL Rererence No. 30 or 1916. - 
March 17,1916. 
Present:—Mr. Justice Chitty and 
` Mr. Justice Walmsley. 
RAHIMAN BIBI—COMPLAINANT 
versus 
MOBARAK MONDAL AND ANOTHER—- 
ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 234— 
Penal Code (Act XLV of 1860), ss. 379, 380, offences 
under, for- theft of same person's property on tov 
successive days, if-triable together, where accused more 
phan-one—Misjoinder of charges. 
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Two persons, accused of offences under sections’. - 


879 and 380, Indian Penal Code, for committing theft 
of the complainant’s property in a building and of his 
paddy in a field on two successive days, cannot ‘be 
charged with and tried at one trial for both the 
offences under section 234, Criminal Procedure Gude. 


Reference made by the Sessions Judge, 
Birbhum, on 28th February 1916, under 
section 438, Criminal Procedure Code. 

Babu Jitendra Lal Banerjee, for the 
Accused. 


JUDGMENT.—this is a reference in the 
matter of two persons Mobarak Mondal and’ 
Sabak Mondal. They were tried summarily- 
by the Magistrate on two charges—theft ` 
ina building (under section 380, Indian 
Penal Code) committed on 13th November 
1915, and theft of paddy in a field (under. 
section 379, Indian Penal. Code) committed- 
on 14th November 1915,—the property in 
the building and the paddy belonging 
to one and the same complainant. The 
Judge points ont that the trial on these 
two charges of the two persons was illegal 


within the meaning of the sections in the ` 


Criminal Procedure Code relating to joinder 
of charges. Technically speaking, the Judge 
is correct. Section 234, Criminal Procedure 
Code, has been held to apply only to one 
person and the offences are also technically 
not of the same kind. It is difficult to see 
how the accused could have been prejudiced, 
as ib appears from the Magistrate’s order 
that the charge of theft in the building, 
which was for the removal of some doors, 
was not seriously pressed. The trial pro- 
ceeded mainly onthe question of taking of 
the paddy from the field. However, as 
the accused press for a fresh trial and tech- 
nically speaking, the recommendation of . 
the learned Sessions Judge is correct, we set ' 
aside the conviction and sentence and direct . 
that the accused be re-tried on the charge of: 
theft of paddy from the field- committed: on 
14th November 1915. 
Re-trial ordered. 


` 
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BHARAT CHANDER GALUI V. PRAMOTHA NATH ROY. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Ducren No. 359 

or 1914, . 
April 12, 1916. 
Present:_-Mr, Justice Chitty and 
Mr. Justice Walmsley. 

BHARAT CHANDER GALUI, MINOR, 
REPRESENTED BY HIS GUARDIAN 
MADHUSUDAN GALUT AND OTHERS— 
PLAINTIPFS— APPELLANTS 
versus 
PRAMOTHA NATH ROY AND orners— 
Drrenpants— R- sponpe NTS. 

Estoppel— Landlord and t-nant—Purchase of portion 
of tenant’s non-transferable holding in execution sale 
—-Deposit by purchaser of amount of subsequent rent- 
decree— Withdrawal by landlord—Acknowledgment of 
purchaser's interest, whether amounts to. 

The plaintiffs, purchasers of a moiety of a non- 
transferable holding in execution of a mortgage- 
decree deposited in Court the amount of a subsequent 
rent-decree obtained by the landlord against the 
recorded tenants, to prevent its sale in execution. 
The deposit was withdrawn. by the landlord: 

Held, that in the absence of anything in the 

. making of that deposit which would bring to the 
landlord’s notico the fact of the plaintiffs’ interest, 
the landlord was not estopped from disputing tho 
plaintiffs’ right. [p. 38s, col. 2.] 

Appeal against the decree of the Officiating 
Subordinate Judge, Hooghly, dated the 8th 
January 1914, reversing that of the Munsif, 
lst Court, Howrah, dated the 29th June 
1912. 


FACTS material to the report will ap- 
pear from the following extracts from the 
judgment of the lower Appellate Court:— 

“This appeal arises out of a suit for con- 
firmation of possession in immoveable pro- 
perties after declaration of the plaintiffs’ title 
thereto. 

The properties in suit are the 8-annas 
share of a holding whereof the defendant 
No. 9, Dharmadas, and late Kartikdas (hus- 
band of defendant No. 10) were the recorded 
tenants in the sherista of the landlords, 
namely, the defendants Nos. 1 to 7. 

The plaintiffs’ case was that in May 1896 
their father, late Sitanath Galui, purchased 
the 8-annas share of aforesaid Kartikdas in 
that helding in execution of a mortgage- 
decree, and that he wasin possession of the 
same and after him they are in possession. 
But since then the landlords twice sued 
the recorded tenants for rents without making 
the pluintiffs or their father defendants in 
those suits. On both occasions the land- 


22 


lords got decrees against the recorded 
tenants and caused the holding to be sold. 
The plaintiffs’ father had the first sale set 
aside on depositing the decretal money and 
the compensation under section 310A of the 
former Civil Procedure Code; but the second 
sale having taken place after Act I of 1907 
amending the Bengal Tenancy Act had come 
in force, no such deposit could be made for 
setting aside that second sale, An attempt was, 
therefore, made by the plaintiffs to have the 
sale set aside under section 311 of the former 
Civil Procedure Code or the corresponding 
provision of the present Civil Procedure Code; 
but their attempt did not come to a suecessful 
issue. The present suit was, therefore, brought 
by the plaintiffs. The purchaser at the 
second rent execution sale, viz, defendant 
No. Salone contested the suit, contending 
amongst other things that the plaintiffs’ 
alleged purchase conferred no right, the 
holding being non-transferable. The lower 
Court decreed the plaintiffs’ suit and the 
defendant No. 8 has, therefore, appealed. 


The first point I propose to enquire into 
in tbis case is the question of plaintiifs’ title. 
The fourth issue raised in the suit related to 
the same matter. That question hinges upon 
the transferability of the holding in suit. * kd 
% %* * # sk š * 

I find, therefore, disagreeing with the learn- 
ed Muns:f, that the holding was not transfer- 
able by custom and that the plaintiffs’ purchase 
having been made without the landlords’ 
consent, the plaintiffs acquired no right there- 
by; and that even if as purchasers of a por- 
tion of a holding they had any right in the 
same, that was lost by the second sale in 
which the defendant No. 8 purchased, inas- 
much asin view of the rulings reported as 
Azgar Ali v. Asaboddin Kazi (1), Gopi Nath 
Ohattopadhya v. Sajant Kanta Singh (2) and 
Haradhan Rakshit v. Girish Chandra Mukerji 
(3) they were bound by the rent-decrees 
obtained against the recorded tenants. 

The learned Munsif relied upon a ruling 
reported as Ashok Bhuiyan v. Karim 
Bepari (4) and found that the plaintiffs were 


(1) 90 W.N. 134. 

12) 10 0. W N. 240. 

(3) 4 Ind. Cas. 826; 13 O. W. N. 98, 
(4) 90. W. N. 843. 
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not bound to get their names registered iu 
the landlords’ ‘sherdsta’. That ruling, in my 
opinion, does not at all apply to the present 
ease. In that case there was a question 
of heirship. -The landlords in that ease did 
not sue all the heirs of the recorded tenants 
for rents; and the purchasers from the 
excluded heirs were, therefore, allowed the 
remedy they asked for. The present case is 
quite a different one. 

Then I notice that, relying upou a ruling 
reported as Thomas Barclay v. Syed Hossein Ali 
Khan (5), the learned Munsif held that by 
withdrawing the money deposited by the 
plaintiffs’ father under section 310A of the 
former Procedure Code, the landlords 
recognised the plaintiffs’ tenancy. It raises 
the question of estoppel. It signifies that 
the Jandlords were estopped from ignoring 
the plaintiffs’ tenancy in the second rent 
suit. The ruling aforesaid related to a case in 
which the purchaser of a holding deposited 
the money under section 17) of the Bengal 
Tenancy Act to avoid a sale afler distinctly 
setting forth the right under which he came. 
In the present case the deposit was made 
after the sale had taken place, and it is not 
shown what were the allegations made by the 
plaintiffs’ father to be allowed to make 
the deposit. There is nothing to show if 
the landlords had any reason to speak against 
the deposit or the right ander which the 
plaintiffs’ father was‘ allowed to pay the 
money. In my opinion, therefore, the ruling 


reported as Thomas Barclay v. Syed Hossein Ali 


Khan (5) cannot be made applicable in this 


case. For the foregoing reasons I should find | 
the question against the plaintiffs and the suit, 


ao KI 


should fail. ki # 


Babu Mohint Mohan Chakrabutty for Babu i 


Abinash Chander Chakrabutty, for the Appel- 
lants. 

Babu Monmotho Nath Roy, for the Respond- 
ents. - 

JODGMENT.—The only point of law 
arising in this appeal is whether the learned 
Subordinate Judge was right in holding that 
the landlords were not estopped from dis- 
puting the plaintiffs’ interest in the holding. 
Plaintiffs’ title is based on the purchase of 
a moiety of a holding from defendantNo. 10. 
In two subsequent rent suits brought by the 


(5) 6 C. L, J. 601. 


landlords; defendants Nos. 1 to 7, against the 
recorded tenants, the property was put up for 
sale in execution. In the sale which took 
place in 1904 the plaintiffs deposited the 
money to save the sale and that deposit was 
withdrawn by the landlords. The question 
is, whether there was anything in the mak- 
ing of that deposit which would bring to the 
landlords’ notice the fact that the plaintiffs 
were interested in the holding and were claim- 
ing such interest. It is now conceded by the 
Jearned Pleader for the plaintiffs-appellants 


that all that appeared on that occasion was 


the plaintiffs’ names in the challan. There 
was no suggestion then made that the plaint- 
iffs were interested in the property. The 
learned Pleader informs us that there was 
a document which would imply such an 
assertion, but that that was not proved in 
either of the Courts below. It cannot, there- 
fore, be taken into consideration in second 
appeal. That being the case, the point is 
concluded by the finding of fact arrived at 
by the learned Subordinate Judge. The 
appeal is accordingly dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civin Appran No. 29 or 1915, 
January 5, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
RAMASWAMY CHETTY AND OTHERS, 
BY THEIR AUTHORISED AGENT 
AIYASWAMI PILLAI—Dsrenpants 
Nos, 12 to 15—APPELLANTS 
versus 
Tue MADURA MILLS Co., LTD., rarover 
THEIR AUTHORIZED AGENT, 
D. W. GILLESPIE, AND OTHERS — PLAINTIFF 
AND Derenvants Nos. 1 ro 11 AND LEGAL 


REPRESENTATIVES — RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. Bl 
Marshalling. 


Per Abdur Rahim, J.—In order that a right to 
marshal may arise, the contending creditors must 
be creditors of one and the same person and must 
claim against the same property. Whero the 
defendant had notice- of the plaintiff's mortgage’ 
when he obtained his scourity, that would be 
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sufficient to bar his claim under section 81 of the 
: Transfer of Property Act. [p. 340, col. 1.] 

Whether the Full Bench decision in Appayya v. 
Rangayya, 31 M. 419; 18 M. L. J. 229; 3 M. L. T. 287, 
applies also to a mortgagee from the purchaser? [p. 
339, col. 2.] 

Per Srinivasa Atyangar, J.—Section 81 of the 
Transfer of Property Act does not avail the mortgagees 
of a purchaser, as their right to marshal is in. the 
right of their assignor who isthe vendee of the 
original mortgagor. The right to marshal is a 
discretion in the Court, which, however, is not a 
right of any particular party, to direct the sale of 
any particular item if that would be sufficient to 
pay off the mortgage-debt. Itis a discretion which 
the Court is entitled to exercise’ at the time when 
final execution is ordered. [p. 340, col. z.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Madura, in Origi- 
nal Suit No. 66 of 1912. 


FACTS.—The plaintiff was the assignee 
ofasimple mortgage, dated 6th July 1906, 
executed by the lst defendant in favour of 
one Meyyappa Chetty. The mortgage con- 
sisted of 12 items of property. On some of 
the items, including the llth item, the lst 
defendant created a second mortgage in favour 
of the 7th defendant on Ist August 1906. On 
6th November 1906, the llth item was 
sold by the Ist defendant to one Thoppayya 
Pillai, whose widow was the 2nd defendant. 
Onthesame date Thoppayya Pillai mortgaged 
item No. 11 and some other properties to the 
8rd defendant, having paid Rs. 700 to the 
7th defendant and obtained a release of 
item No. 11 from his mortgage. On 22nd 
March 1907, Thoppayya Pillai mortgaged 
` items Nos. 11 and 28 other items to the 9th 
defendant. He again created a 3rd mortgage 
over item No. 11 alone for Rs. 1,000 in favour 
of the 6th defendant on 6th January 1908, 
Thoppayya Pillaiand Sth defendant mort- 
gaged items Nos. 1 to 28 including the 11th 
item belonging to Thoppayya Pillai and 
items Nos. 29 to 32 belonging tothe 9th 
defendant in favour of the 8th defendant, 
whose representatives were defendants Nos. 
12 to 15. Under that mortgage, Thoppayya 
Pillai and the 9th defendant were jointly 
and severally liable. Thoppayya Pillai 
created on 2nd April 1911 the fifth and the 
last mortgage of item No. 11 alone in favour 
of the 4th and the 5th defendants. 

On these facts the defendants claimed the 
right of marshalling the 11th item as against 
the plaintiff, The lower Court held that 
they had no such right, whatever other rights 
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might be available to them. Defendants Nos. 
12 to 15, the legal representatives of the 8th 
defendant, alone appealed. 

Messrs. O, V. Ananthakrishna Adyar and P. 
S. Narayanasawmi Atyar, for the Appellants. 

Messrs. T, Rangachariar, C. S. Venkata- 
chartar and K. R, Narayanasawmi Adyar, for 
the Respondents. 


JUDGMENT. 

ABDUR RAHIM, J.—The appeal before us 
is by the representatives of the Sth defendant 
who holds a mortgage derived from the 
2nd and 9th defendants, dated the 6th January 


“1908. His mortgage covers item No. 11 


and 31 other items of property. The learned 
Vakil who appears for the representatives 
of the 8th defendant contends, and that is 
the only question raised before us excepting 
some other point as to the form of the 
decree, that he is entitled, under section 81 
of the Transfer of Property Act, to have 
the securities marshalled so that the plaintiff 
may be compelled to realize his debts from 
properties other than item No, 11. The 
Qnd defendant wasa purchaser of the pro- 
perty, item No. 11, from the Ist defendant 
who owned all these properties, her purchase 
being onthe 6th November 1916, that is, 
subsequent to the plaintiff’s mortgage. 

A Full Bench decision of this Court 
reported as Appayya v. Rangayya (1) has held 
that section 81 of the Transfer of Property 
Act gives no right of marshalling to a 
purchaser. It only applies to the case of 
sesurity-holders, that is, mortgagees. That 
case may perhaps be distinguishable on the 
ground that here the 8th defendant is not 
‘claiming the right to marshal as a purchaser 
but as a mortgagee, though a mortgagee 
under the purchaser. It is not, however, 
necessary tocome toa definite conclusion 
whether that distinction is or is not a 
sound one, because .there are other facts 
which clearly stand in the way of the Sth 
defendant’s claim. The 8th defendant derives 
his mortgage notonly from the 2nd but 
also from the 9th defendant, that is to say, 
his debtors are these two persons; of whom 
one alone or rather the assignor of one 
alone is the debtor of the plaintiff and it is 
well established that where the debtor is 
not the same, no question of marshalling 


(1) 31 M. 419; 18 M. L. J. 229; 3 M. L. T, 287. 
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arises. The point has been decided by this 
Court so far back asin Gopala v. Bamina- 
thayyan (2), in which the question arose 
where the property was mortgaged to one 
ereditor bythe manager of a joint Hindu 
family consisting of himself and another 
eo-parcener and the subsequent mortgage 
was effected by one of the co-parceners after 
division, that co-parcener being the man 
who was the manager of the family when 
ib was joint. The judgmentin that case 
yefers to the English rulings and relies 
upon the - decision of Lord Eldon, where the 
doctrine is clearly propounded that, in order 
that’ a right to marshal may arise, the 
contending creditors must be creditors of 
one and the same person and must claim 
against the same property. This is quite 
enough to dispose of the claim of the Sth 
defendant. It may, however, be also pointed 
out that the Sth defendant hasa number 
of other properties to look to besides item 
No. ll and that being so, itis extremely 
doubtful whether he. can invoke the assis- 
tance of this Court to exercise what is in 


the nature of equitable discretion. It also 
appears from the facts that the &th 
„defendant must have had notice of the 


plaintiff's mortgage when he obtained his 
security and that again in itself would be 
sufficient to bar his claim under section 81 
of the Transfer of Property Act. It is 
curious that he did not raise properly be- 
fore the lower Court the question as to his 
right of marshalling. No issue was framed 
on the point and apparently the question 
was raised only at the last-moment, when 
the facts bearing on the matter could not 
be fully investigated. That is the substantial 
question raised before us cn behalf of 
the Sth defendant, and that failing, the 
appeal must be dismissed. The costs of 
the plaintiff will be included in the mort- 
gage amount due to the plaintiff, 


It is pointed out that the decree as 
framed does not give the Sth defendant 
the right to redeem the plaintiff by pay- 
ing olf the amount he is entitled to. In 
the first paragraph of the decree, the 
first defendant alone is given the right to 
redeem the plaintiff. That is not correct, 
The decree must be amended giving also 


(2) 12 M, 255. 
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the 8th defendant or rather his representa- 
tives the right to redeem the’ plaintiff and 
on payment of whatever may be found due 
to the plaintiff, he is entitled to have the 
securities transferred to him Time will 
be extended to 6 months from the date of 
the decree of this Court. ; 

The 3rd defendant, who has neither 
filed an appeal nor any  eross-objections, 
wanted to argue through his learned Vakil 
that he is entitled to priority over the plaint- 
iff with respect to a sum of Rs. 700, 
which, he alleges, went to pay off a prior 
mortgage, č.e„ a mortgage previous to that 
of the plaintiff. The 3rd defendant does 
not appear to have raised the question at. 
all before the lower Court. There is no issue 
at all on the point and itis not treated in the 
judgment. No appeal has been filed nor even 
a eross-objection. The objection cannot be 
entertained at this stage. ' 

Srinivaré Alyancar, J.—I agree and wish 
to add only a few words. The claim of 
the 8th defendant’s representatives as a 
matter of right to marshal could not be 
entertained under section 81 of the Transfer 
of Property Act,as they and the plaintiff 
are not creditors of the same debtor. Their 
right to marshal, if any, is in the rights 
o their assignor, who is the vendee from 
the original mortgagor. As far as their rights 
are concerned, the Full Bench decision of 
this Court reported as Appayya v. Rangayya 
(1) is conclusive and binding on us. As 
pointed out in the case of Appayya v. Rangay- 
ya (1) there may be a discretion in the 
Court, which however, is not a right of 
any .particular party, to direct the sale of 
any particular item if that would be suffici- 
ent to pay off the mortgage-debt. That 
is a discretion which the Court is entitled 
to exercise at the time when final execu- 
tion is ordered. 


Decree modified, 
Y. R. P. ~ 
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CALCUTTA HIGH COURT. 
Letrers Patent APPEAL No. 52 oF 1911. 
May 9, 1916. 

Pres-nt:—Sir Lancelot Sanderson, KT., 
Chief Justice, and . Justice Sir Asutosh 
Mookerjee, Kr. 
PANCEKORI GHOSH—Praintirr— 
APPELLANT 
VETSUS 


HARI DAS JATI AND anotmer— DEFENDANTS 


— RESPONDENTS. 

Contract Act (IX of 1872), ss. 69, 70~Bengal 
Tenancy ‘Act (VIII of 885), ss. 170, 17\—Rent-decree 
against tenant~ Order for sale—Deposit by fictitious 
mortgagee—-Claim for recovery of deposited amount 
from judgment-debtor, sustainability of—‘Lawfully 
paid’ in s. 70 of Contract Act, meaning of. 

Defendants’ holding having been advertised for 
sale in execution of a rent-decree against them, 
plaintiff deposited the decree amount into Court 
‘under section 171 of the Bengal Tenancy -Act, 
alleging that he was mortgagee in respect of tho 
property and was, thereforo, interested in pre- 
venting the sale. The defendants objected thatthe 
alleged mortgago was a forgery and that plaintiff 
had no ‘interest voidable on tho sale’ within the 
meaning of section 171. The Court, however, 
accepted the payment as the plaintif was a mort- 
gagee on the faco of his decd of mortgage, reserving 
to parties the right to fight out the other questions 
ina separate suit. Tho plaintiff then sued on his 
mortgage and the suit was dismissed on the ground 
that tho mortgage document was a concocted one, 


In the present action for recovery of the monoy _ 


deposited in Court: 

Held, (1) that tho plaintiff was not a person having 
an ‘interest voidable undor the s+le’ within tho 
meaning of section 17! of the Bongal Tenancy Act 
and should not have been allowed to make tho 
deposit; [p. 342, col. 2.] 

(2) that the claita was not enforceable either under 
rit 69 or section 70 of the Contract Act. [p. 343, 
col, 1 

To entitle a person to claim the benefit of soction 
40 of the Contract Act, the payment must have beon 
lawfully made, that is, by a person having a lawful 
interest in making it and not some interest from 
the point of view of the payer. [p. #43, col. :.] 

Raja Baikunto Nath Dey Bahadur v. Udoy Chand 
Maiti, 2 C. L. J. Bl1, at p. 316 followed, 

The obligation to repay by a person cnjoying tho 
hbonefit oft a non-gratuitous act under section 70 
of the Contract Act should not be determined by 
nice considerations of what is fair or proper accord- 
ing to the highest morality. The obligation must 
bo cither express or implied, and doos not ariso from 
the fact that the person who is asked to repay was 
benefited by the payment, especially when he entered 
a protest against the payment at the earliest 
opportunity. [p. 343, col. 2.] 

Ram Tuhul Singh v. Bissewar Lal Sahoo. 2 J.-A. 
181; 23 W. R. 305; 16 B. L, R. 208 (P. 0.) referred to. 


Appeal against the decree of Mr. Justice 
Coxe, dated the 22nd February 1911 and 
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reported as 9 Ind. Cas. 615, in Second Appeal 
No. £98 of 1909. . 

FACTS material to the report will 
appear from the judgment of Mr. Justice 
Coxe which has been reported as Hari Das 
Jati v. Panchkowri Ghosh (1). 

Babn Baidya Nath Dutt (with him Babu 
Tarak- swar Pal Chowdhuri), forthe Appellant. 
—It has been foand by the lower Courts that 
the money was deposited by the plaintiff bone 
fide and lawfully and was not intended to be 
paid gratuitously. The High Court in second 
appeal could not interfere with that finding. 
If that finding stands, the plaintiff is entitled 
to recover from the defendants. Refers to 
Ajodhya Singh v Janno Lal (2) and section 
70 of the Contract Act. 

[Ssnpexson, C. J— What do you mean by 
‘lawfully’ ?] 


Not contrary toany provision of law. The 
word bas been interpreted in Raja Bazkuwnto 
ists Dey Bahadur vy. Udoy Chand Maiti 

3). 

(Mooxerser, J.—I did not mean to define 
the word ‘lawfully’ there. If this payment 
were made during the pendency of the mort- 
gage suit, ib would have been lawfully made. | 

A case similar to this would be found re- 
ported as Nobin Krishna Bose v, Mon Mohin 
Bose (4). 

{Sanperson, O. J.—On what grcund wes 
the mortgage suit of the plaintiff dismissed” | 

On the ground that the mortgage was a 
fictitious one. 

(Mvoxerses, J— What happened seems to 
be this. You made the depnsit claiming to be 
a mortgagee; the judgment-debtor objected, 
saying you were not a mortgagee and had no 
right to make the deposit; the Court ordered 
the deposit to be made without deciding whe- 
ther the mortgage was real or not, ln your 
mortgage suit it was found that the mortgage 
was a fictitious one. How can you now re- 
cover the money ? ] 

The Court allowed me to pay the money, 
the Court did not say I was not entitled to 
pay the money. As I paid the money in 
accordance with the order of the Conrt, my 
payment could not be unlawful. The ques. 


(1) 9 Ind. Cas. 615. 

(2) G Ind. Chs. 241; 14 C. W. N. 699, 
(3) 20, D. J. 311 at p. 316. 

(4) 7 0. 573; 9 0, L. R. 182. 
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tion is whether the payment was bona fide at 
the time it was made. If at the time of 
making the payment I believed that I had an 
interest in making the payment that is sufti- 
cient. 

By the light of subsequent events my pre- 
vious conduct in making the payment ought 
not to be judged, but the conduct should be 
considered in reference to the circumstances 
under which the payment was made. The 
lower Appellate Court has found that the 
payment was lawfully made and not gratui- 
tously and the defendant was admittedly 
benefited by the payment; on these findings 
the only possible inference is that the plaintiff 
is entitled to recover under section 70 of the 
Contract Act. The sole question is, whether 
subsequent events should be considered to 
discover the motive for the payment or the 
motive should be ascertained from the cir- 
cumstances existing at the time of the pay- 
ment. 

Babu Berin Behary Ghose (Senior), for the 
Respondents, was not called upon. 


JUDGMENT. 


Sanverson, C. J—In this case there has 
been an appeal from the judgment of Mr. 
Justice Coxe by the plaintiff, and the circum- 
stances of this case are to my mind some- 
what extraordinary. It appears that on the 
4th August 1904, there was alleged to have 
been made a mortgage by the defendants 
in this case in favour of the plaintiff of 
certain rroperty, which need not be more 
specifically described. After that mortgage 
the zemindars brought an action against the 
defendants for rent and obtained a decree, 
and were proposing to sell the defendants’ 

` interest for the purpose of realizing their 
decree. Subsequéntly on the 17th of Janu- 
ary 1907, the plaintiff made a deposit of 
Rs. 284 in the Court in which the decree 
by the zemindars had been obtained, and it is 
for the recovery of thatamount that the pre- 
sent suit was brought. The deposit was 
made under somewhat peculiar circumstances. 
As has been pointed out by my learned 
brother, Mr, Justice Mookerjee, it was made 
in the first instance by the plaintiff ex parte; 
then the defendants appeared upon the scene, 
and objected to the plaintiff making that 
deposit on the ground, as they alleged, that 
the plaintiff had no interest in the property, 
that he was not a mortgagee and that he 
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ought not to have been allowed to make the 
deposit; and a note which was made on the re- 
cord is as follows: “As the third party appears 
on the face of the document to be a mortgagee 
the amount deposited by him may go to satisfy 
this decree. As to whether the document is 
really forged or not or as to whether the 
third party is really entitled to deposit the 
money or his deposit amounts to a voluntary 
payment are questions which would bedecided 
in a regular suit between the judgment- 
debtor and the third party and cannot be 
looked into in this execution ease.” There- 
fore, it is obvious to my mind that the defend- 
ants, upon this deposit being brought to their 
notice, put in an objection upon the ground 
that the plaintiffs’ alleged mortgage was not 
a mortgage at all, but that in fact it was a 
forged document and that the plaintiff had 
not paid any money to the defendants in res- 
pect of the document, 

Now, the first question that arises upon 
that is, whether in those circumstances the 
plaintiff can be said to be a person who cones 
within section 170, paragraph (8), of the 
Bengal Tenancy Act, which runs as follows: 

The judgment-debtor, or any person having 
in the tenure or holding any interest voidable 
on the sale, may pay money into Court under 
this section.” Now it appears that when 
the matter of the validity of the mortgage 
came to be investigated by the Court ina 
mortgage suit which the plaintiff brought 
in 1907, it turned out that the first Court 
held that it was not satisfied that the defend- 
ants had executed the mortgage at all and 
that it was quite satisfied that the plaintiff bad 
not made any payment in respect of the alleg- 
ed mortgage and the second Court, to whose 
decision of course we must have most regard 
as far as the facts are concerned, held that 
that document was a concocted document. 
Under those circumstances, and having 
regard to those facts, the plaintiff being 
simply a holder of a document which the 
Court has found to be a concocted document, 
and he being a person who had advanced no 
money to the defendants, is it possible for us 
to say that “he is a person having any 
interest voidable on the sale?” In my judg- 
ment it is sufficient only to state the facts to 
show thatit is not possible for us to say 
that he is such a person, and, therefore, he 
ought not to have been allowed to make the 
deposit under the procedure provided by 
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section 170 or section 171 of the KAEN 
Tenancy Act. 

Then it is said that the plaintiff comes 
within either section 69 or section 70 or 
perhaps both of the Contract Act of 1872. 
In order to come within section 69, the plaint- 
iff must show that he is a person who is 
interested in the payment of the money which 
another was bound to pay: or if he is to come 
within section 70 he must be a person 
who lawfully paid for the defendant 
not intending to do so gratuitously and 
that the defendant has enjoyed the benefit 
of such payment. In my judgment, having 
regard to the facts which I have stated, he 
does not come within either. 


The test as regards the meaning of the 
word “lawfully” was laid down by my learned 
brother, Mr. Justice Mookerjee, in the case 
of Raja Backunto Nath Dey Bahadur v. Udoy 
Chand Maiti (3):—“The word ‘lawfully’ in 
section 70 of the Contract Act is not merely 
a surplusage. It must be considered in each 
individual case, whether the person, who made 
the payment, ad any interestin making it; 
if not, the payment cannot be said to have 
been made lawfully.” I expect my learned 
brother would agree with me, when I say he 
meant “had any lawful interest in making it”, 
because having regard to the judgment 


which was delivered in the mortgage suit; 


it seems to me that the plaintiff in this 
case had a very considerable interest in 
making this payment; for his scheme seems 


to have been that he had bought adjoining ` 


land, and he hoped thatif he could get the 
Court to hold that the forged mortgage 
was a valid mortgage and then when the 
zemindar brought a suit for rent, and the 
tenant was not able to pay the rent, he could 
step in on the basis of his mortgage and might 
thereby obtain possession of the adjoin- 
ing land and might get that which he desired 
to obtain: thereby he 
tnéerest from his own point of view in mak- 
ing the payment. But in my judgment 
‘it must mean lawful interest: and having 
regard to the facts which I have stated, I do 
not think that the plaintiff had such an 
interest. This is quite sufficient for the 


decision with regard to section 69, at which ` 


the learned Judge has arrived. I do not 
think that the plaintiff-was interested in the 
payment of money within the meaning of 
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section 69, nor was the payment ‘lawful’ 
within the meaning of section 70. 

Stress is laid upon the fact that the defend- 
ants having had the benefit of the payment, 
they are liable. I am not sure how the 
matter stands in that respect. But assum- 
ing for the sake of argument that they have 
benefited by the payment, T think that is not 
sufficient to bring the case within the mean- 
ing of section 70, because it is pointed out 
by the Privy Council in the case of Ram- 
Tuhul Singh v. Biseswar Lal Sahoo (5), the 
passage to which | wish to refer being at 
page 143, that—‘“ Liven if this were true, it is 
not in every case in which a man has benefit- 
ed by the money of another, that an obliga- 
tion te repay that money arises. The question 
is not to be determined’ by nice consider- 
ations of what may be fair or proper accord- 
ing to the highest morality. ‘To support such 
a suit there must be an obligaticn, express or 
implied, to repay.” How can it be said in 
this case that there was either an express or 
implied obligation to repay when the defend- 
ants, at the first opportunity after it was 
brought to their knowledge that this deposit 
was made by the plaintiff. went to the Court to 
protest agaiust the muking of the deposit on 
the ground that plaintiff had no interest to 
make the-deposit, and that the mortguge was 
a forged mortgage? Having regard to those 
facts it is impossible to say that this pay- 
ment was made upon the implied under- 
taking to repay. 

On these grounds I think that Mr. Justice 
Coxe’s judgment was correct, and this 
appeal ought to be dismissed with costs. 

Mooxesses, J.—I entirely agree. 

Appeal dismissed. 
(5) 2 I. A. 131; 28 W. R. 805; 15 B. L, R 208 (P.C). 
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ALLAHABAD HIGH COURT. ` 
Exscortion SECOND APPRAL No. 1241 
or 1915, 

March 31, 1916. 
Present:—Mr. Justice Piggott and 
: Mr. Justice Walsh. f 
MUHAMMAD MARUF AND OTHERS— 
Opposite PARTY APPELLANTS 
CETEUS 


SULTAN AHMAD AND ANOTHER—— OBJECTORS 


— RESPONDENTS. 

Ewecution of decree—Withdrawal of portion of 
appeal in High Court, effect of—Interpretation of 
decree— Practice. 

Plaintiffs sued ‘for a declaration of title and 
their right of way and for demolition of certain con- 
structions. The Munsif granted a decree for declara- 
tion, but refused to order demolition of the 
constructions. On appeal by the plaintiffs, the 
District Judge gave them joint possession over the 
land and ordered the demolition of the construc- 
tions. The defendants appealed to the High Court 
on two grounds, tiz, (i) that they had aright of 
way over the land and (ùi) that tho order as to 
the demolition of the constructions was wrong. 
The second plea was abandoned. The decree of 
the Distiict Judge was set aside and that of the 
Munsif restored. The plaintiffs went up under the 
Letters Patent but their appeal was dismissed, 
The plaintiffs then sought to execute that portion 
of the decree of the District Judge which ordered 
the demolition of the constractions: 

Held per Piggott, J., Walsh, J., dissenting), that the 
execution Court could not be permitted to get 
round ‘the terms of a decree, which was on the 
face of it perfectly clear and unambiguous, and 
that plaintiffs, not having applied for review of 
judgment to the single Judge of the High Court 
or challenged the decree on this point under the 
Letters Patent, were not entitled to seek relief by 
asking the Court executing the decree to interpret 
it in the light of the pleadings and of the record 
generally, soas to put a meaning upon it incon- 
sistent with its plain and nnambiguons terms. [p. 
845, col, 1.] 

Per Walsh, J—When the withdrawal was made 
in the High Court, the District Judge’s decree so far 
as it related to the removal of the buildings became 
final. [p. 345, col. z.] - 

Even if the deoree was erroneously drawn up in 
the High Court, the High Court had inherent powers,, 
and ought to amend it in the present appeal. [p. 
347, col. 1.] 

Shaikh Ewaz v. Mokuna Bibi, 1 A, 132, followed. 

A decree of a Conré cannot operate upon a 
subject-matter which was not before the Court. 
A decree can only operate upon the pleadings It 
cannot operate upon or be construed as dealing with 
any matter not in the suit. [p. 846, col. 1.] 

The practice of construing decrees discussed. 
446, cols, 1 & 2.] 


Execution second appeal from the decision 
of the District Judge, Azamgarh, dated the 
28th April 1915, 


[p. 
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Mr. E. N. Laghate, for the Appellants. 
Mr. U. S. Ba:pat, for the Respondents. 
JUDGMEST. 

Piceott, J.—This is a decree-holder’s ap- 
peal in an execution case. One of the 
questions raised in the litigation was in 
respect of certain land on which the defend- 
ants had constructed a thatched shed and 
cattle-troughs. The first Court—the Addi- 
tional Munsif of Azamgarh—gave the plaint- 
iffs a declaration of title in respect of their 
land, but refused to order the demolition of 
these constructions. On an appeal by the 
plaintiffs the District Judge of Azamgarh 
modified the decree of the first Court in 
their favour. He gave them joint possession 
of the plot of land on which stoed the 
thatched shed and cattle-troughs, and order- 
ed the demolition of these constructions, 
The defendants appealed to this Court, and 
obtained a decree setting aside the decree of 
the District Judge and restoring that of the 
additional Munsif. The plaintiffs challeng- 
ed this decree by an appeal under section 10 
of the Letters Patent, but their appeal was 
dismissed. 


Nevertheless the plaintiffs are now seeking 
to take out execution: of that portion of the 
decree of the District Judge which ordered the 
demolition of the thatched shed andthe cattle- 
‘troughs. It seems tome a complete answer 
to their claim that the decree zf the District 
Judge is no longer in existence, having been 
set aside by the decree of this Court. The 
plaintiffs contend that it can be shown, by 
a detailed examination of the record of the 
proceedings in this Court, that the decree 
passed by the single Judge of this Court has 
not the effect of setting aside the decree of the 
District Judge in the matter of the thatched 
shed and the cattle-troughs. It is not denied 
that the defendants had appealed against, 
the entire decree of the District Judge in 
so far as it modified the decree of the Ad- 
ditional Munsif. No ambiguity can be 
pointed out in the terms in which the decree 
of the single Judge of this Court is framed. 
It even appears (thongh I do not think it 
lay on the respondents to show this) that 
the said decree is in strict accordance with 
the operative portion of the judgment, In 
order to make oub a case the appellants ask 
the Court to examine the pleadings on which 
this judgment proceeded. Itappears that two 
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pleas were taken in the memorandum of 
appeal to this Court ; the first raised a ques- 
tion as to an alleged right of way and the 
second challenged the propriety of the Dis- 
trict Judge’s order directing the demolition of 
the thatched shed and cattle-troughs. This 
latter plea was abandoned when thecase came 
to be argned on behalf of the defendants- 
appellants. From this it is contended that a 
portion of the appeal itself had been 
withdrawn and that the learned Judge 
of this Court must not be understood to 
have decreed that portion of the appeal. 
In my opinion an execution Court cannot 
be permitted to turn the record inside 
out in this way in order to get rourd the 
terms of a decree which is, on the face of 
it, perfectly clar and unambiguous. I 
must decline to enter into any speculation 
as to how or why the learned .udge of 
this Court, under the circumstances above 
stated, came to pass a decree which in 
express terms sets aside the decree of the 
District Judge and restores that of the 
Additional Munsif. I presume the appel- 
lant’s case to be that he did so from inadvert- 
ence, not perceiving that the decree as word- 
ed purports to set aside the whole decree 
ot the District Judge. 1f it be assumed, for 
the sake of argument, that this was so, the 
plaintiffs were by no means without appro- 
priate remedy. They could have applied 
for veview of judgment tothe single Judge 
of this Court, or they could have called in 
question the form of the decree passed by 
him when they appealed against the same 
under the Letters Patent. Having done 
neier of these things, they are not, in my 
opinion, entitled to seek relief by asking the 
Court exe mting the decree to interpret it in 
the light of the pleadings and of the record 
generally, so as to put a meaning upon if 
inconsistent with its plain and unambiguous 
terms. 

‘T.qught perhaps to make it clear that I am 
not ruling that an application for review of 
judgment ‘ould not even now be entertain- 
able by the Enceh of two Judges which decided 
the appeal tinder the Letters Patent. T 
‘think such an wWoplication would be entertain- 
able, and might or might not be successful 
but it is not a matter with which the present 
Bench has any ed'acern. 


There has been | suggestion that the de- 
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fendants-respondents are in some way 
estopped from contesting the appellants’ ap- 
plica ion for execution. It seems to me that 
the respondents are not setting up any 
plea previously raised by them. What they 
say is that the  plaintiffs-appellants, 
whatever their legal rights may have been, 
have managed this litigation so clumsily that 
they do not hold a decree entitling them to 
have these constructions removed. They 
could not have raised this plea before and a 
fortiori they cannot haveabandoned it. I ean 
see no principle of law whieh prevents them 
from raising it now. 

I wonld, therefore, dismiss this appeal] with 
costs, 

Warsa, J.—In my opinion this appeal 
should be allowed. I agrea in suhstance with 
the judgment of the Munsif. Two appeals 
were brought before this Court by the ap- 
pellants. It is quite immaterial that they 
arose out of one suit. They were as distinct 
as it is possible for two appeals to be. They 
were in respect of two distinct causes of action. 
One appeal had relation to a decision in regard 
toaright of way, the other appeal had relation 
to a decision for the removal of certain build- 
ings. These two decisions had been given 
by the District Judge in one decree. The 
defendants appealed against both the deci- 
sions, but in this Court with the sanction of 
the Court and with the approval of their 
opponents, the defendants, amongst whom 
I observe is a well-known Vakil of this High 
Court, expressly through their Counsel with- 
drew the appeal upon the second question, 
namely, the removal of the buildings. To my 
mind from the moment that withdrawal 
was made two legal consequences resulted. 
The District Judge’s decree so far as it related 
to the remnyal of the buildings became 
final. In my opinion there is authority in 
this Court which binds me to that effect. It 
is to be found in Shatkh Tiwas v. Mokuna 
Bibi (1). It was there laid down that 
when the time for an appeal from a decree 
has expired, or an appeal, having been 
brought, has been dismissed,the decree became 
final. A withdrawal is the same thing. The 
second consequence was that this Court never 
had before it the decree of the District Judge 
which related to the removal of these build- 
ings., If one might fora moment take the 
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hypothesis that, in spite of a withdrawal 
on the part of the appellants, this Court en- 
tertained an appeal, it would to my mind 
be doing something ultra vires and without 
jurisdiction. This Court has no jurisdiction 
to entertain an appeal which it has allowed 
to be withdrawn. The appellants’ argument 
is that everything turns upon what hap- 
pened in this Court upon the hearing of the 
appeal I am discussing. The respondent’s 
argument is that the decree as drawn up 
reversed the decree of the District Judge, 
which ordered the removal of these build- 
ings. But that argument overlooks what 
to my mind is plain law, viz., that a decree 
of this Court cannot operate upon a subject- 
matter which was not before the Court. 
To construe the decree as the respondent 
would have us construe it, isto decide that 
this Court entertained an appeal which was 
not within its jurisdiction. To my mind 
it is impossible for this Court to put a 
construction upon one of its own decrees 
which leads to such an absurd result. It 
is said secondly on behalf of the respond- 
ent that to construe a decree according 
to the actual proceedings in the Court of 
Appeal is to go behind the decree, that is 
to say, you must shut your eyes to every- 
thing which took place after the appeal was 
filed and merely look at what the decree 
says in terms. To my mind the appel- 
lants are not going behind the decree. I 
have not read the judgment of the Court of 
Appeal in the particular case before us and 
I do not want to do so. A decree can 
only operate upon the pleadings. It cannot 
operate upon, or be construed as dealing with, 
any matter not inthe suit. For example to 
determine whether a case comes within sec- 
tion 11, Civil Procedure Code, so as to operate 
as res judicata it is necessary to look at the 
issues in the suit. Just as a decree in a 
suit can rest only upon the issues on the 
pleadings, so a decree on an appeal can only 
operate upon the subject-matter of the appeal. 
I presume it could not be contended for one 
moment that a decree of this Court could 
possibly be construed so as to include an appeal 
not in the memorandum of appeal. To my 
mind a subject of appeal in the memorandum 
of appeal which is withdrawn by the sanction 
of the Court, is the same as if the sub- 
ject was never in the memorandum of 
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appeal at all. In order to construe a 
decree you must look at the record, not at 
the judgment, and see what was before the 
Court, otherwise it is impossible for any- 
body to know what the decree operated to 
determine. It is hardly pretended that the 
result in this particular case is not repug- 
nant to justice. The net result is that if 
we uphold in this case the decision of the Dis- 
trict Judge on the execution application, and 
give effect to the contention of the respond- 
ent, we shall be holding that this Court 
decided a question which everybody con- 
cerned in the case on both sides, and our- 
selves, know perfectly well has not heen 
decided at all. To my mind this method 
of construing blindly the precise words in 
a decree without reference to the subject- 
matter before the Court which passed the 
decree, is a species of construction which does 
not serve the ends of the justice but defeats 
them. We are asked by the respondent 
to shut our eyes to an admitted fact and to 
construe the document, without regard to that 
admitted fact, as meaning what everybody 
knows it was not intended to mean. I decline 
to accede to such a contention, To my mind 
on these grounds the appeal ought to be 
allowed. 

But in any case even accepting the view that 
the decree was fallacious, it seems to me 
that there are abundant powers inherent in 
the Court to amend and do what is necessary 
to correct the mistake, if there has been a 
mistake, in order to do justice between 
the parties. It is said on the one hand 
that it was the appellant’s own fault, and 
that he might have taken steps to correct 
the decree in time. Ido not agree, because 
I think the decree means what I have said in 
the earlier part of my judgment, and that 
there is no reason to correct itat all. But 
such mistakes of practice, which arise from 
oversight, have always been dealt with 
under the inherent powers of the Court to 
correct common mistakes or administra- 
tive slips by substituting the real decision 
for the mistaken decision, and to punish 
the party in default, if he is in default, by 
an order as to costs. As has been said 
over and over again by the English 
Courts, there is no mistake of practice or 
procedure which is not liable tocorrection and 
punishable by costs. It is further said that 
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there may be difficulties in the way of the 
appellants in this particular case, because it 
so happens that the particular Judge who 
decided this appeal has been promoied to 
another Court. He, therefore, cannot person- 
ally correct the mistake even if it is one, and 
that inasmuch asan appealwas brought from 
this decision under the Letters Patent to a 
Bench of two Judges of this Court, even 
if he were here he could not correct the 
mistake himself. How an appeal under the 
Letters Patent on a question of the right 
of way can possibly affect the powers of 
this Court to correct a mistake, relating 
to an appeal regarding the removal of build- 
ings, is a matter which I am wholly 
unable to understand. To my mind the fact 
that the learned Judge who has left this 
Court happened to have been the Judge 
deciding the case, is wholly immaterial. The 
powers of the Judges of this Court are 
of ao-ordinate jurisdiction and what 
ong Judge has done, if it is a matter 
which can be undone by a review or amend- 
ment, can be undone by another Judge. If 
the decree has been erroneously drawn up 
and if it bears the interpretation which. the 
respondents seek to put on it, although it is 
a matter on which I have already express- 
ed an opinion that it is not so, there are 
powers.of the Court hearing this appeal to 
make the necessary amendments which ought 
to be made if the decree is wrong, and to my 
mind on that ground also this appeal ought 
to be allowed. The matter ought to be put 
in the position in which it was left as 
regards the removal of these buildings 
when the appeal was withdrawn from this 
Court. This is a matter which was dealt 
with by this Court, and it ought to be put 
in the form and in accordance with the deci- 
sion of this Court, the appellant being sub- 
jected to payment of such costs as are 
proper for his negligence. On both these 
grounds I think this appeal onght to be 
allowed. i i 


By Tus Coogr.—In consequence of differ- 
ence of opinion in this Court this appeal must 
fail and it is accordingly dismissed with 
costs. 


Appeal dismissed. 


MADRAS HIGH COURT 
First Civiz Appear No. 219 or 1914, 
January 21, 1916. 
Present: Mr. Justice Abdur Rahim and 
Mr. Justice Seshagiri Aiyar. 
S. R. M.S. NARAYANAN CHETTYAR— 
DEFENvDANT—APPELLANT 
versus 


R. M. P. R. VELGAYAPPA CHETTYAR 
Prat 1fe— RESPONDENT. 

Gift—Money left with third person as donee’s 
money—Money payable on majority or demand of 
donee—Completion of gift-—Privity of contract ~ 
Deposit—Loan— Presumption -- Limitation Act (IX of 
1908), Sch. I, Art. 60. 

A donor, with the intention of making a gift of 
some money to his granddaughter, left the money 
with the defendant with the direction that he would 
pay itto her when she attained her majority or 
when she might demand it, with interest at a 
certain rate. In defendant’s book the money was 
shown as that of the donee: 

Held, (1) that there was a completed gift by tho 
donor to the donee and that, therefore, no question of 
privity of contract arose; [p. 348, col. 1; p. 349, col. 1.] 

(2) that the money being a deposit with the defend- 
ant, a suit for its recovery would be governed by 
Article 60 of Schedule I of the Limitation Act, [p. 
348, col. 2; p. 349, col. 1.] 

Iswaram Pillai v. Taregan, 28 Ind, Cas. 951; 26 M. 
L. J. 127; 88 M. 763, distinguished. 

Dorabji Jehangir Randiva v. Muncherji Bomanji 
Panthaki, 19 B. 352; Ramanathan Chetty v. Subra- 
maniam Chetty, 28 Ind. Cas. 688; 17 M, L. T. 266; 28 
M. L. J. 372, followed. : 

Per, Seshagiri Aiyar J—There is only a thin 
difference between a loun and a deposit. Where the 
arrangement is that the money handed over is to be 
paid to a third party on demand or on the happening 
of a specified event, the transaction should be 
Hri as a deposit and not as a loan. [p. 349, 
col. 1. 

If there is any doubt as to whether a transaction 
amounts toa loan ora deposit, the presumption is 
that itis a deposit, and nota loan. [p. 349, col, 1.] 


Appeal against the decree of the Court 
of the Subordinate Judge of Kumbakonam, 
in Original Suit No. 34 of 1913. 

Mr. T. Rangachariar, for the Appellant. 

_ Mr, T. V. Gopalaswami Mudaliar, for the 
Respondent. 


JUDGMENT. 

ABDUR RAHIM, J.—The two questions argued 
before us in this appeal are, that there 
was no privity of contract between 
Panchaksharam and the defendant and, 
therefore, the suit by the plaintiff, who ig 
the assignee of the money sought to be 
recovered which was given to Panchaksharam 
by her grandfather, was not maintainable; 
and that the suit was barred by limitation, 
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The finding of the Subordinate Judge, 
which has not been questioned before us, 
is in these words: “The entries”, č. e., in 
the defendant’s accounts “show clearly and 
beyond doubt that the money in question 
was left with the defendant only for 
the benefit of Panchaksharam without any 
reference to her marriage and was treated 
as such money of Panchaksharam bearing 
interest at annas 10 per cent. per mensem 
compound interest from 1897 to at least 
1903.” The entries referred to clearly show 
that the money- was treated by the defend- 
aut himself as belonging to Panchaksharam. 
Tt is argued by Mr. Rangachariar, the 
learned Vakil for the appellant, that the 
case is one standing on the same footing 
as where one person asks another as his 
agent to pay some money belonging to 
him toathird person, and that third person 
is not entitled in law to enforce the 
contract between the person who paid the 
money and the other person who agreed 
to pay it to him. That was the nature 
of the case relied upon by Mr. Rangachariar, 
Iswaram Pillat vo Taregan (1). 
But here the nature of the transaction is 
different. The facts as found by the Sub- 
ordinate Judge show that the grandfather 
at the time in question intended to make 
a gift of Rs. 2,000 to her and did, in 
fact, make that gift, and that he asked 
the defendant who was also a relative of 
his to hold the money for her and give 
it to her when she attained her majority 
or when she might demand it, with interest 
at a certain rate. There is no oral or 
documentary evidence showing what exactly 
were the words used at the time the 
money was handed over to the defendant 
by Panchaksharam’s grandfather. But that 
the nature of the transaction was what 
1 have indicated, seems to be clear from 
the entries in the defendaut’s own books; 
that is to say, there was a completed gift 
by the grandfather and the defendant 
agreed to hold the money in deposit for 
the donee and to pay it with interest to her 
at a particular rate. There can, therefore, 
. be no doubt that the money belonged to 
Panchaksharam, and no question of privity of 
contraet arises. 

The next question raised by Mr. Ranga- 


(2) 23 Ind. Cas. 951; 38 M. 768; 26 M., L. J. 127. 
i G 


chariar is one of limitation. His contention 
is that the transaction, supposing it was 
a case of gift by the grandfather to 
Pachaksharam, amounted to a loan of the 
subject- matttor of gift by the grandfather 
acting on behalf of Panchaksharam to the 
defendant, and, therefore, the suit was 
governed by Article 57 or 59 or 62 of the 
Limitation Act. I do not think this con- 
tention is sound, In my opinion the 
transaction was clearly in the nature of a 
deposit of the money in the hands of the 
defendant. We would be merely importing 
a fiction, if we were to assume that 
Palaniappa Chetty the grandfather having 
parted with the money to Panchaksharam, 
who at that time was a child, assumed 
to himself the status of a guardian though, 
as a matter of fact, he was not the 
guardian, and in that character lent the 
money to the defendant. The other and 
the more natural interpretation would be to 
hold that the. grandfather made a gift of 
this money to the granddanghter and left 
ib as a deposit with the defendant his 
relation. There are two cases at any rate 
where, on facts which were very similar 
to those in this case, this view was taken. 
One was a decision of the Bombay High 
Court, Doralit Jehangir Randiva v. Muncherji 
Bomanji Panthaki (2) and on appeal 
Muncherjt Bamanji Panthaki v. Dorabjt Jehan- 
gir Randiva (3). The other is a recent deci- 
sion of this Court in Ramanathan Chetty v. 
Subramaniam Chetty (4). As pointed ont 
in the latter case, in cases of this nature 
the proper presumption is that the money 
was deposited on the terms that it was 
to be payable on demand. In that view, 
the Article of the Limitation Act properly 
applicable is Article 60. f 

Then it is argued by Mr. Rangachariar 
that, even if that Article applied, there 
was a demand made by the plaintif, as 
evidenced by Exbibit ILI, more than three 
years before the institution of the suit, 
That, however, was clearly a demand made 
by the plaintiff on the basis that the money 
belonged to himself not as assignee of his 
daughter, Panchaksharam, but as being the 
actual donee of the amount, This was 

(2) 19 B. 252. . ` 

18) 19 B. 775. ; 

(4) 28 Ind. Cas, 688; 28 M. L., 5.372; 17 M. L. T, 
266. 5 
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before the date of the assignment and that 
demand cannot, therefore, in any way ailect 
the present claim of the plaintiff, 

I would, therefore, dismiss the appeal with 
costs. 
_ Susmactar Atyar, J.—I agree. As I read 
the evidence, it seems to me that the 
transaction was one of a completed gift from 
the grandfather to the granddaughter. 
Instead of allowing the granddaughter to 
make a deposit herself, the grandfather 
deposited the money with the defendant. 
Under these circumstances, having regard . 
to the fact that subsequently the defendant 
regarded the money as being due to the 
granddaughter, Panchaksharam, I feel no 
doubt that no question of privity of contract 
arises in this case. The case of Iswaram 
Pillai v. Taregan (1) can be pnt 
on the ground that the defendant in 
that case was regarded as the agent of 
the mortgagor. It was open to the mortga- 
gor as principal to revoke the agent’s 
authority to pay his creditors before 
payment or notice of the undertaking to 
pay by the agent was given to them. That 
case does not affect the present question. 


On the question of limitation, I entirely 
agree with my learned” colleague that Article ` 
G60 is applicable to the present case. There 
is no doubt there is only a thin differeuce 
between a loan and a deposit. But 
where the arrangement is that the money 
is to be paid on the happening of a 
certain specified event or on demand, the 
transaction should be regarded as a deposit 
payable on the happening of. the eventor 
on demand, as the case may be, and not: 
as a loan. Further, as pointed out in 
Ramanathan Chetty «v. Subramaniam Ohetty 
(4), if there is any doubt as to whether a 
transaction amounts to a loan or a deposit, 
the presumption is that itis a deposit and 
nota loan. The present case comes within 
the principle laid down by the Bombay . 
High Court in the two cases to which 
my learned colleague has just referred. 
The money was not entered in the current 
account; there was no payment of interest, 
but the interest was added, on from year 
to year, and fresh entries were made 
year after year. Under those circumstances 
the money wasin deposit, as pointed out 
by the learned Judges of the Bombay 
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High Court. Consequently there is no bar 
of limitation. 

I agree that the appeal should be dismiss- 
ed with costs. 


Appeal dismissed, 
V. R.P. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sscoxp Crvin Arrear No. 132 or 19:5. 
February 22, 1916. 
Present:— Mr. Lindsay, J. C. 
BISHESHAR SINGH AND orusrs— 
PLAINTIFFS—ÅPPELLANTS 
versus 
BIKRAMJIT SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Mortgage —Redemption—Decree nisi obtained under 
Transfer of Property Act (IV of 1882) and before 
enactment of Civil Procedure Code (Act F of 1908)— 
Order absolute not passed—Euwtension of time limited 
by decree not obtained—Mortgagor’s right to deposit 
money ~General Clauses Act iX of 1897), s. 6. 

A mortgagor who obtains a deeree for redemption, 
passed under the Transfer of Property Act and 
before the enactment of the Civil Procedure Code 
of 1908, is entitled to doposittho money due under 
the decree nisi at any time beforo the passing of 
a docree absolute, without obtuining an extension 
of the time limited by the decree, although the said 
Code is in forco at tho time ho applies for the 
deposit. [p. 360, col. 2.] 

Jageshar Singh v. Raja Bhagwan Bakhsh 
9 Ind Cas, 387; 14 0, C. 10, referred to 

Appeal from the decree of the District 
Judge, Fyzabad, dated the 15th March 19.5, 
reversing that of the Subordinate Judge, 
Fyzabad, dated the 28th October 1913. 

Mr. Mohammad Wasim, for the Appellants. 

Babu Hart Kishen Dhaon, holding brief of 
Pandit Gokaran Nath Misra, for the Respond- 
ents. 


JUDGMENT—The sole point for decision 
in this appeal is one of limitation. 

It appears that on the 30th May 1904 a 
decree for redemption was passed in favour of 
several plaintiffs, one of whom Ram Harakh 
Singh was a minor on that date. The period 
fixed for payment was six months, 


On the Gth September 1913 Ram Harakh 
put in an application in the Court of the Sab- 
ordinate Judge, depositing the amount made 
payable by the decree and praying that notice 
should issue to the mortgagees to withdraw 
the money. Notice issued accordingly and 
the mortgagees objected, saying that the de- 
posit, not having heen made within the time 
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limited by the decree, could not be received by 
the Court and that in fact the right of redemp- 
tion had been lost. 

The Subordinate Judge overruled the 
objection, holding that the mortgagor 
could redeem at any time before an order 
for sale had been passed on application 
made by the mortgagees and pointing ont 
that the mortgagor could have sale stayed 
under Order XXI, rule 69, even after an 
order for sale had been passed. He accepted 
the deposit and directed the preparation 
of a final decree under Order XXXIV, rule 
8, sub-rule (t). This order has been revers- 
ed in appeal by the District Judge, who was of 
opinion that the application to deposit the 
money was time-barred. He treated the ap- 
plication as an application for the execution 
of a decree and on this ground distinguished 
the present case from that reported as Vidya- 
sagar v. Rattpal (1), where it was laid down 
that a mortgagor against whom a decree for 
foreclosure had been passed might pay in the 
money due under a decree misi abany time 
before an order absolute had been passed, 


It is not necessary for me, I think, to 
discuss the question, whether the right of the 


mortgagor to deposit the money is less exten- | 


sive in the case in which he has sued for re- 
demption than in the case where he is given 
an opportunity to redeem under the terms 
of a decree passed against him in a suit for 
foreclosure in which he has been arrayed as a 
defendant. 


A case somewhat similar to the present one 
was dealt with by a Bench of this Court in 
Jageshar Singh v. Raja Bhagwan Bakhsh Singh 
(2). There a decree for redemption was passed 
on the lst November 1904, which was affirm- 
ed on appeal on the 9th July 1906. The 
money was deposited by the decree-holder on 
the 8th July 1909, that is, within three years 
from the date of the final decree inappeal, 
the decree-holder asking for the issue 
of a notice to the mortgagees requiring them 
to withdraw the money. A further applica- 
tion was made on the 13th July 1909 by the 
decree-holder asking that he might be placed 
in possession of the property. There, too, as 
here, the mortgagor had not obtained any 
order for extension of the time fixed for pay- 


(1) 26 Ind, Cas. 752; 17 O. C. 347; 1 O, L, J. 433. 
(2) 9 Ind, Cas, 337; 140, C. 10. 
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ment, nor had the mortgagees applied for an 
order absolute for the sale of the property. 

It was held that inasmuch as the decree 
for redemption had been passed under the 
Transfer of Property Act and before the ` 
enactment of the present Code of Civil 
Procedure, the right of the mortgagor bo 
redeem af any time before the passing of an - 
order absolute for sale of the property, 
without obtaining an extension of the time . 
limited by the decree, was saved by the 
operation of section 6 of the General Clauses ` 
Act of 1897. This principle is applicable in 
the present case, although in this iun- 
stance the deposit was made long after - 
the expiry of three years from the date of the 
decree, for according to the ruling the right 
can be exercised at any time before an order 
absolute for sale has been passed, and 
admittedly no such order has been made in 
the present case. 

I am unable, therefore, to accept the view 
of the lower Court that the applicant in 
this case has lost the right to deposit the 
mortgage-money inorder to obtain redemp- 
tion. 

Tallow the appeal, set aside the order. 
of the lower Appellate Court and restore the 
order of the Subordinate Judge. The appel- 
lant will have his costs both here and in the 
lower Appellate Court. 

i Appeal allowed, 
MADRAS HIGH COURT. 

Seconp Civit APPEAL No. 2036 or 1914, | 

November 29, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 
KASTHURI AIYANGAR— DEFENDANT 

No, 2— APPELLANT 

versus 

PISA ARU ARU ARUNACHELAM 

CHETTIAR AND ANOTHER—PLAINTIFF AND 


Derenpant No. 1—Responpents. 
Civil Procedure Code (Act XIV of 1882), ss. 





257, 


-810A—Payment into. Court of decretal amount by 


persons other than judgment-debtor, whether amounts 
to satisfaction of decree—Order as to rateable dis. 
tribution, when justified —Sale proclamation mentioning 
larger amount than what is really due, effect of-—~ 
Sale, whether valid. 

If the whole amount due under a decree is paid 
into Court, the decree becomes satisfied without any 
formal order of the Court recording satisfaction, bub 
the payment must be made either by the judgment. 
debtor himself or on his behalf by a recognised 
agent or by a Pleader duly authorized, [p. 351, col. 2.] 
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Where, therefore, payment into Court of the decre- 
tal amount was made, not by the judgment-debtor, 
but by two other persons who paid not on behalf of 
the judgment-debtor but as persons whose immove- 
able property had been sold in execution of a 
money-decree: 

Held, (1), that such payment did not have the 
effect of satisfying the decree in the eye of tho law 
unless and until the decree-holder consented to 
receive the amount deposited in satisfaction of his 
decree; [p. 352, col. 1.] 

(2) that as the depositors had no right to make 
such payment and were mere volunteers, the lower 
Court did not act without jurisdiction in treating it 
as money realised under section 295 of the old Code 
of Civil Procedure and in ordering its rateablo 
distribution among the creditors. [p. 352, col. 1.] 

Where a decree has not been wholly satisfied, the 
holding of a sale in execution of that decreo 
mentioning in the sale proclamation an amount 
larger than the amount then really due under the 
decree, is only an irregularity and does not make 
the sale a nullity, i.e, a sale held without jurisdiction. 
[p. 852, col. 2.] 

When the right, title and interost of a judgmont- 
debtor have once been sold in execution, thereis no- 
thing left for a purchascr, in a subsequent auction sale 
to take, [p. 353, col. 1.) ; 


Second appeal against the decree of the 
Court of the Subordinate Judge of Trichi- 
nopoly, in Appeal Suit No. 92 of 1913, 
preferred against that of the Court of the 
District Munsif of Namakkal, in Original 
Suit No. 723 of 1911. 


Mr. S. Varadachariar for Mr. (4, A. Sesha- 


giri Nastri, for the Appellant. 

Messrs. T. Rangachariar and R. Satya- 

murthi, for the Respondents. 
JUDGMENT. 

Sapasiva AIYAR, J.—The second defendant 
is the appellant. The plaintiff’s right to the 
plaint house is founded on a purchase by his 
predecessor-in-title in a Court auction held 
on the 14 March 1903 in execution of a 
money decree obtained against one Sriniva- 
sachariar. á 

The first question for consideration is, 
whether the Court which held that sale had 
no jurisdiction by reason of the fact that 
the entire decree amount in Original Suit 
No. 993 of 1900 had been deposited in Court 
by two persons, Ramaswamy Aiyangar and 
Krishnaswamy Aiyangar, on the 2nd October 
1902 and thus the decree bad been fally 
satisfied. 

Section 257 of the Old Civil Procedure 
Code of 1882 (which was the Act in force in 
October 1902) says that “All money payable 
under a decree shall be paid ‘as follows:— 
(namely) (a) into the Court whose duty 


it is to exeente the decree; or (b) out of 
Court to the decree-holder; or (c) otherwise 
as the Court which made the decree directs.” 
I take it that the’ payment into Court can 
only be made by or on behalf of the person 
who is liable under the decree to make that 
payment. If the payment is made on be- 
half of the judgment-debtor or his repre- 
sentative, it must be done by a recognised | 
agent (section 37 of the old Civil Pro- 
cedure Code) or by a Pleader duly authorized. 

It seems to me further clear that if the 
whole amount due under the decree is paid 
into Court, the decree becomes satisfied 
without any formal order of the Court re- 
cording satisfaction, just as a payment to a 
creditor by a debtor satisfies the-debt without 
a formal receipt from the creditor, As re- 
gards payment out of Court to the decree- 
holder, the last paragraph of section 258 re- 
quires a record to be made of the certificate 
of satisfaction before the decree can be 
treated as satisfied for purposes of preventing 
further attempts of execution being lawful. 
Section 275 of the old Code also implies that 
satisfaction of the decree is effected without 
more when the amount decreed with costs, 
all charges and expenses in execution are 
paid into Court. 

Assuming that a Court has no jurisdiction 
to execute the decree after it has been satis- 
fied by a payment of the whole decree 
amount into Court by the person liable un- 
der the decree or by his legal representative, 
see Janakdhari Lal v. Mohant Gossain Lal 
(1), was the payment made in October 
1902 in thesuit, Original Suit No. 993 of 1900 
made by such a person? As said above, that 
payment was not made by the judgment- 
debtor, Srinivasachariar, but by two persons 
Ramaswamy Aiyangar and Krishnaswamy 
Aiyangar. It is clear from the records that 
those two persons did not pay the money 
on behalf of the judgment-debtor. They 
paid the money under section 310 (A) as 
persons whose immoveable property had been 
sold in execution of a money-decree. It 
is again clear from the records that the 
plaint house did not then belong to these 
two persons, though one of them had obtained 
a sham sale-deed from the judgment-debtor. 


(1) 1 Ind. Cas. 871; 37 O. 107; 13 C. W. N. 710; 11 
C. L, J. 254. 
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Even assuming that they had a right to make 
the payment of the sum required under sec- 
tion 810 (A) to be paid into Court before 
the execution sale could be set aside under 
that section, such a payment does not always 
or necessarily have the effect of satisfying the 
decree., [See the last paragraph of section 
310 (A).] Itis said that Ramaswamy Aiy- 
angar and Krishnaswamy Aiyangar paid not 
only the exact sum necessary to be deposited 
under section 310 (A) for the setting aside 
of the sale, but had also deposited Re. 1-3-0 
in excess which would satisfy the desree it- 
self wholly, if the decree-holder had taken 
it in its entirety. They bad no right to pay 
that Re. 1-3-0 ander section 310 (A). Iam, 
therefore of opinion that the payment into 
Court in October 1902, by persons who were 
not only strangers to the decree but persons 
who did not come at all under the descrip- 
tion given in section 810 (A) (the persons 
entitled to have the execution sale executed set 
aside under that section), cannot have the 
effect of satisfying the decree in the eye of 
the law, unless and until the decree-holder 
consented to receive the umount deposited in 
satisfaction of his decree. : 

If Ramaswamy <Aiyangar and Krish. 
naswamy Aiyangar had the right to make 
that payment under section 310 (A), then 
the money deposited by them for payment 
to the decree-holder [see clause (b) of sec- 
tion 310 (A)] cannot be lawfully distributed 
yateably under section 295 between the 
decree-holder in Suit No. 993 of 1900 and the 
holder of avy other decree against the 
same judgment-debtor. But as the de- 
positors bad nd right to make such pay- 
ment and were mere volunteers, the Court 
did not act without jurisdiction in mak- 
ing (as it did make) such distribution 
between the decree-holder in Oviginal Suit 
No. 993 of 1900 and another money decree- 
holder against Srinivasachariar and thus 
keep alive a portion of the decree in Original 
Suit No. 993 of 1900. Even if the Court 
was bound to pay what was deposited by 
these unauthorized persons for payment to 
‘ the decree holder in Original Suit No. 993 of 
1900 solely under section 810 (A), clause (b), 
that decree would still have remained un- 
satisfied to the extent of at least the one 
rupee and three annas, The Court was not 
bound to pay that one and odd rupees to the 


decree-holder and the decree-holder was not 
bound to accept it in satisfaction of his 
decree. This Bench has held in Civil 
Miscellaneous Appeal No. 339 of 1914 that 
where a decree had not been wholly satisfied, 
the holding of asalein execution of that 
decree mentioning in the sale proclamation 
au amount larger than the amount then 
really due under the decree was only an’ 
irregularity and did not make the sale a 
nullity, that is, a sale beld without jurisdic- 
tion. The first contention of the appellants’ 
learned Vakil, therefore, that the plaintiff’s 
predecessor got no title by his purchase in 
April 1903 in Court auction falls to the 
ground. 

The next contention of the appellant is 
based on the following facts. Before the 
plaintiff's predecessor purchased in March 
1903 the plaint house in Court auction sale, a 
decree had been passed in January 1+02, in 
Original Suit No. 12 of 1901 in the Dis- 
trict Court of Salem, against Srini- 
yasachari charging the plaint house (and 
other properties) with the payment of 
Rs 1,500 in favour of one Sundaram Iyengar 
(the present lst defendant). That decree 
made Srinivasachariar liable also personally 
to Sundaram Iyengar for the payment of the 
sum of Rs. 1,500. In execution of its decree 
the plaint house was sold in Court auction 
in 1911 and purchased by the 2nd defend- 
ant, The second defendant contends that 
the plaintiff’s purchase in 1903 in Court 
auction in execution of a money-decree 
against Srinivasachariar was subject to the 
charge which had already been created 
in January 1902 under the decree of Original 
Suit No. 12 of 1901 and that the title of the 
plaintiff was, therefore, subject to be destroyed 
by asale held in execution of decree in 
Original Suit No. 12 of 1901 enforcing the 
charge in Sundaram Iyengar’s favour and 
that consequently when the 2nd defendant 
purchased in 1911 in execution of the above 
decree in Original Suit No. 12 of 19.1, 
the plaintiff's title was divested. Assuming 
(without deciding) that the decree in Original 
Suit No. 12 of 1901 not only declared 
a charge on the plaint house in favour of 
Sundaram Iyengar to the extent of Rs. 1,500, . 
but that it should be treated as a decree 
directing the sale of that property in 
execution of that same decree without 
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imposing upon Sundaram Iyengar the 
necessity to bring a separate suit for sale in 
enforcement of the charge; the short answer 
to the 2nd defendant’s above contention seems 
to be that Sundaram TIyengar’s execution 
application, Exhibit N, and the racords con- 
nected with that application clearly show 
that he attached the plaint house and 
brought it to sale, not in execution of that 
portion of the decrae in Original Sait 12 of - 
1901 which created the charge on the house 
in his favour, butin execution of the personal. 
decree passed in that same suit against 
Srinivasachariar for the amount of Rs. 1,500, 
and that he attached the property as the 
property of Srinivasacharjar on the date of 
the attachment in 1910 and brought to sale 
the right, title and interest of Srinivasa- 
chariar as it stood in 1910, and not the right, 
title, and interest of Srinivagachariar as it 
stood in 1902, when the charge was 
created under the decree. But Srinivasa- 
chariar had lost all right, title and interest 
in the plaint house when the plaintiff’s pre- 
decessor purchased it in Court auction in 1903 
in execution of the decree in the suit of 1900 
and hence the 2nd defendant purchased 
merely a bag of wind in 191). In other . 
words, as the lst defendant did not bring the- 
property to sale in execution of the mortgage- 
decree for sale passed in Original Sait No. 12 
of 1901 (assuming that it was a mortgage- 
decree for sale of the plaint house) but 
attached and sold ib in execution of the 
money-decree passed in that same suit, the 
contention of the appellant (2nd defend- 
ant) that such a sale prevailed against 
the previous Court auction purchase of 1903 
(under which the plaintiff claims) cannot 
be accepted. : 

In the result, I weuld confirm the lower 
Appellate Court’s decree, thongh not for the 
reasons given in the judgment of the lower 
Appellate Court, and would dismiss the second 
appeal with costs. 

Napier, J.—I concur. 


Appeal dismissed. 
V, R.P. 4 
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OUDH JUDICIAL COMMISSIONERS 
COURT. 
Sscoxp Civic Appeat No. 38 or 1915. 
January 24, 1916. 

Present:-- Mr. Kanhaiya Lal, A. J. ©. 
SARJU DIN PANDEY—Derenpantr— 
APPELLANT 
versus 
KAMPTA SINGH AND ANOTHER— PLAINTIFFS —- 


RESPONDENTS. 

Construction of document—Settlement decree, inter- 
pretation of —Under:proprietary title clainuzd—Claim 
admitted by superior proprietor—Alienation, d2cree 
restraining, effect of. 

Where ina claim before a Setttemzut Court for 
under-proprictary title, the superior proprietor 
admitted the claim, aud tho Court declared the 
claimant to be entitled to under-proprictary rights 
subject to the payment of acortain annual rent 
without any power of mortgage or sale: 

Held, that the above imposition of a rastraint on 
alienation was void and ineffectual. [p. 854, col. 1.1 

Gaya Din Singh v. Syed Mumtaz Musain, 10 O. C. 
186, followed. 


Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the 10th December 
1914, reversing that of the Probationary 
Munsif, Sultanpur, dated the 4th May 1914, 

Babu Rudra Datta Sinha, for the Appel- 
Jant. 

Babu Puttoo Lal, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for pre-emption in respect of a san- 
kalpnama executed by defendants Nos. 3 to 
G in favour of defendant No. 1 and the 
father of defendant No.2 in lieu of Rs. 82 
on the 6th December 1912, by which an under- 
proprietary right to the plots given was creat- 
ed in favour of the transferees. The lower 
Appellate Court found that the transaction in 
question was really a sale in the disguise of 
a sankalp, and in view of the fact that the 
payment of the consideration was recited in 
the deed itself, the correctness of that finding 
cannot be impugned. The Court further found 
that the plaintiffs were entitled to pre-emp- 
tion as members of the village community, 
inasmuch as they were co-sharers in another 
mahal of the village. It also held that the 
defendants-vendees did not possess any under- 
proprietary rights inthe mahals in which the 


“land sold was situated and that they had 


consequently no preferential right of pur- 
chase. On behalf of the defendant- 
appellant reliance is placedona settlement 


. decree, dated the 20th February 1877, in 
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respect of 32 bighas 11 biswas of land, situ- 
ated in the mahals in which the property in 
dispute exists, whereby his predecessor-in- 
interest was declared to be entitled to under- 
proprietary rights subject to the payment 
ofan annual rent of Rs. 63 without any 
power of mortgage or sale. The condition 
in the decree restraining alienntion was incon- 
sistent with the grant of under-proprietary 
rights, and as the decree was passed on an 
admission of the then plaintiff's under-pro- 
prietary title by the superior propvietors, the 
imposition of a restraint on alienation can 
only be regarded as void and ineffectual. 
That was the view takenin Gaya Din Singh 
v. Syed Mumtaz Husain (1). The prede- 
cessors-in-interest of the defendants- 
vendees were, it is manifest, either granted 
under-proprietary rights or not. If they 
were granted under-proprietary rights, as the 
decree specifically stated (“Digri istegrar 
haqiat matahti”), the subsequent condition that 
they would have no power of alienation could 
only be regarded as surplusage. Tf the latter 
“condition be given effect to, that portion of 
the decree by which under-proprietary rights 
were declared would become ineffectual. No 
such condition was imposed by the superior 
proprietors when they admitted the under- 
proprietary vights of the claimants in the 
Settlement Court. The intention will, there- 
fore, be taken to be that-an under-proprietary 
right was granted to the then claimants, and 
in that view of the case thedefendants-vendees 
were entitled to preference as against the 
plaintiffs, who were co- “sharers in another 
mahal, 


The appeal is, therefore, allowed and the 
plaintiffs’ claim dismissed with costs through- 
out. The defendant-appellant will get his 
costs from the plaintiffs-respondents in all 
the Courts. 


Apreal allowed, 
- (1) 100, O. 136. 


MADRAS HIGH COURT. 
Lerrers Parexy Arrear No. 8 or 1915, 
February 25, 1916. | 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. : 
SUBBANNA ACHARIAR AND AnoTHER— 
Praintives Nos. 1 AND 4— APPELLANTS 
VETS US 
GOPALAKRISHNA ACHARIAR AND 
orarrs—Darenpants AND Puatytires Nos. 2 


AND 3-—RESPONDENTS. 

. Civil Procedure Code (let V of 1998), s, 11 — Madras 
Estates Land Act (T of 1908), s, 189—Revenue Courts 
—Jurisdiction— Decision on question of title —Subse- 
quent suit on same title in Civil Court—Res judicata 
—Swit for rent—Improper addition of prayer for 
declaration to oust juwrisdiction—-By which Court 
suit cognizable, 

The decision of a Revenuc Court on a question 
of title will not operate as res judicata in a claim 


. based on the same title laid subsequently in the 


Civil Court. [p. 355, col. 1.] 

Rangayya Appa Rou v. Ratnam, 20 M. 892. followed. 

A claim for arrears'of rent is one exclusively 
cognizable by a “Revenue Court, evon if it contains 
a bona fide prayer for a declaration of title. [p. 355, 
col. 2. 

view such a claim is laid in a Civil Court, the 
plaintiff may be allowed to amend the plaint by 
striking out the prayer for recovery of rent, and on 
the plaint so amended, the Civil Court can take 
cognizance of the suit. Tp. 355, col. 2.) 

Tt, however, the prayer for a declaration of title 
is added to that for rent with the improper object of 
ousting the jurisdiction of the Revenue Court, the 
suit is liable to be dismissed. [p. 855, col. 1.] 

Venkata Kumar Mahipati Surya Rao v. Sreeranue 
-Charyulu, 12 Ind, Cas. 480; (1911) 2 M. W. N. 807, 
followed. ; 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr, Justice Ayling, in Second Appeal No. 
280 of 1914, preferred to the High Court 
against the decree of the District Court of 
South Arcot, in Appeal Suit No 45 of 
1918, (Original Suit No. 454 of 1912, on the 
file of the Court of the District Munsif of 
Mannargudi). 

Mr. T. R. Venkatarama Sastri, 
Appellants. 

Mr. 1. Muthia Pillai, for Mr. R. Kuppusamy 
Aiyar, for the Respondents. 

JUDGMENT. 

Savasiva Atyar, J.—The plaintiffs Nos. 1 
and + are the appellants, The suit was 
hrought for the following roliefs: (u) a 
declaration that the plaintiffs are eutitled 
to the melvaram of certain lands and (b) 
recovery of arrears of rent due on those 
Jands for Faslis 1819, 1320 and 1321. The 


for the 
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suit was brought in the District Munsif’s 


Court of Mannargudi, South Arcot District. 
The District Munsif and the District Judge 
(on appeal) held that the suit was sub- 
stantially one for recovery of arrears of 
rent, that the adding of a prayer for declara- 
tion cannot alter the substantial character 
of the suit and that section 189 of the 
Madras Estates Land Act, which gives 
exclusive jurisdiction to Revenue Courts in 
respect of suits for arrears of rent, cannot 
be evaded by adding a prayer for declara- 
tion, The suit was, therefore, dismissed as 
brought in a wrong Court. The District 
Munsif dismissed the suit on another 
ground also, namely, that the Revenue 
Court had, in Suits Nos.5 and S of 1909, 
found thas the plaintiffs’ father was not 
the melvaramdar of the plaint lands and 
hence the question was res judicata. The 
District Judge, however, differed from the 
District Munsif on the question of res 
judicata, but upheld the District Munsif’s 
| decision on the question of jurisdiction. The 
Ist to 3rd respondents’ Vakil argued before 
us that the dismissal of the suit by the 
lower’ Courts could also be supported on 
the ground of res judicata decided against 
the lst to 3rd respondents in the District 
Court.. If we assume that the Civil Court, 
and not the Revenue Court, has the 
jurisdiction over the present suit, a Revenue 
Court's decision on the question of title 
cannot be resjudicata as under section 11, 
Civil Procedure Code, the decision in the 
first suit by a Court not competent to 
try the second suit cannot be pleaded as 
res judicata in the second suit. [See also 
Rangayya Appa Rou v. Ratnam (1). } ` 


The second appeal preferred to this 
Court was dismissed by Ayling, J., who 
agreed .with the views of the District 
Judge. Hence this Letters Patent Appeal. 
We cannot say that the addition of the 
prayer for declaration was made in this 
case by the plaintiffs with the improper 
object of ousting the jurisdiction of the 


Revenne Court. The Ist defendant had 
denied the plaintiffs’ melvaram right “in 
the two Revenue Suits Nos. 5 and 8 of 


1409 and also in Suit No. 9of 1909 brought 
for enforcement of patie for Faslis 1319 


` (1) 20 M392, . 


and 1320. But we think that as the 
claim for rent is exclusively cognizable by 
the Revenue Court, the Civil Court cannot 
be given jurisdiction over that claim 
by the addition of that claim to a bona fide 
claim for declaration of title. Following 
Venkata Kumara Mahipati Surya Rao v. 
Sreerama Charyuln (2), we shall direct 
the plaintiffs Nos. land 4 (the lst and 4th 
plaintiffs’ learned Vakil Mr. Venkatarama 
Sastriar consenting to that course on their 
behalf) to amend the plaint by striking 
out the prayers relating to the recovery 
of arrears of rent and by confining 
the “suit to a prayer for declaration of the 
plaintiffs’ title to, melvaram. If this 
amendment is made within two weeks from 
the date of the receipt of the records in the 
District Munsif's Court, the District Munsif 
will re-try the suit as for pure declaration 
of title and dispose of it in due course of 
law, provided also that the costs hitherto 
incurred by the contesting defendants are 
_ paid into Court of the District Munsif for 
payment to them in any event. If the 
amendment is not made and the costs are 
not paid up as directed, this Letters Patent 
Appeal shall be deemed to have been dismiss- 
ed with costs. 
Moors, J.—I agree. 


Amendment of plaint allowed, 
Y. R. P. 


(2) 12 Ind. Cas, 430; (1911) 2 M. W. N. 307. 


OUDH JUDICIAL COMMISSIONERS 
COURT. 
Civin MiıisceLLANEOrUS Appeat No. 54 
or 1914. 
May 25, 1915. 
Present: —Mr, Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. C. 
LAL JAGROOP SINGH AND 0THERS— 
DEFENDANTS— APPELLANTS 
| Yersus 
Babu BANKTAISHWAR RAWAN 
BAHADURPAL SINGH ~—Praintiry— 
RESPONDENT, 
Arbitration—Award—Execution, award to be capable 
of—Intervention of Court, award made without~ 


Uncertain award, setting aside of—Court, power of ~ 
Parties to arbitration, option of. í 
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An award ought to be certain, so that no 
reasorable donbt cau arise upon the face of it as 
to the arbitrators meaning, or as to the nature 
and extent of the duties imposed by it on the parties; 
in other words, it ought -not to be infructuous and 
incapable of execution. [p. 356, col.-2.] 

Where an award, made without the intervention 
of, and then filed in, Court, is uncertain and does 
not spocify either the amount or the land awarded 
or does not give directions sufficient. to cuable 
it to be asvertained or identified, iv is liable to 
he set aside on account of uncertainty. The Court 
has no power to remit such an award to the 
ve-consideration of the arbitrator, but it is never- 
ibeless open tothe parties to go back to him and 
ask him to maka a complete awurd, treating the arbi- 
tration ag still pending. [p. 886, col. 2; p. 357, col. 1.) 


Appeal against the order of the Subordinate 
Judge, Partabgarh, dated the 3lst August 
1914. 

Syed Ali Mohammad, for-the Appellants. 

Mr. Mohammad Wasim, for the Respond- 
ent. ` 


JUDGMENT.—In this case the father 
of the plaintiff and the defendants execut- 
ed an agreement to refer ihe matters in 
difference between them to the arbitration of- 
certain talukdars. The~dispute between the 
parties related to the method of payment of the 
maintenance and the expenses of marriage 
and funeral ceremonies allowed to the defend- 
ants and the title to certain groves, per- 
sonal and ancestral, which the defendants 
claimed as their property. There was also 
a dispute in regard to the provision io be 
made for the construction of two "houses 
for ihe residence of the defendants... The 
agreement authorized the arbitrators {o 
settle the above disputes in accordance 
with the terms of a previous compromise 
entered into between the parties in another 
case on the Ist January 1883, and 
gave them the option of either fixing a 
money payment or of awarding land in 
perpetuity yielding income sufficient to meet 
the expenses aforesaid. By the previous 
compromise referred to in the agreement 
Surajpal Singh, the father of the plaint- 
iff, was recognised as the sole proprietor 
of the Chandapur estate, and the present 
defendants and their heirs were declared 
to beentitled to an allowance of Rs. 1,000 
per ` year, besides the expenses of 
marriage and funeral ceremonies according 
to their status, from the talukdar. It was 
further therein agreed that the talukdar 
shall provide for the construction of two 


houses for the residence of the defendants, 
wherein they shall have an absolute pro- 
prietary right, and that in regard to groves, 
which were ancestral or personal, the 
defendants would get their share of the 
produce of fruits and wood as claimed. 


The arbitrators made a unanimous award 
on the 10th July 1913, giving the defend- 
ants laud yielding Rs. 1,200- per year in 
lieu of the maintenance and the expenses 
of marriage and funeral ceremonies payable 
to them, allowing them a heritable but 
not a transferable right in the same. They 
also directed the plaintiff to give 3 bighas 
of land to the defendants for building houses 
close to the land given in lieu of the 
maintenance and to pay them Rs. 60C for 
the costs of the construction of the two 
houses over the same. In regard to the 
groves they held that the talukdar had 
acquired 20 groves by right of escheat, 
and that the parties were entitled to have 
the remainder partitioned. The arbitrators, 
however, did not specify the numbers or boun- 
daries of the land awarded or of the groves 
which were held to ‘be’ liable to partition, 
The plaintiff applied to have the award filed 
in Court. The objection of the defendants 
was that the award was vague and indefinite 
and that the arbitrators had exceeded the 
powers given them by the agreement of re- 
ference. The learned Subordinate Judge 
accepted the award. But it is obvious that 
the failure of the arbitrators to specify 
the land allotted in lieu of the maintenance 
and expenses of marriage and funeral cere- 
monies or for the construction of houses 
rendered the’ award infructuous .and incap- 
able’ of execution. “Any award,” says 
Russell, “ought to be certain, so that no 
reasonable doubt can arise upon the face 
of it as tothe arbitrators meaning, or as 
to the nature and extent of the duties 
imposed by it on the. parties.” (Russell 
on Arbitration, 9th Edition, page 204.) 
When ths award is uncertain and does 
not specify either the amount or the land 
awarded or does not give directions suffici- 
ent to enable if to be ascertained or 
identitied, it is liable to be set aside on ac- 
count of uucertainty. We have no power 
to remit the award to the arbitrators for 
the specification of the land and groves 
dealt with therein. But ib is open to the 
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parties to go back to the arbitrators and 
ask them to make a complete award treat- 
ing the arbitration as still pending. The 
plaintiff-respondent is willing to withdraw 
his application for the filing of the award to 
enable him to approach the arbitrators again 
with a request to makea complete and 
definite award. 

The application is, therefore, allowed as 
withdrawn with liberty to file a fresh one 
after the award is completed. The parties 
will, under the circumstances, bear their 
own costs throughout. i 

Case withdrawn. 


ALLAHABAD HIGH COURT. 
First Cryin Appear No. 28 or 1915. 
May 15, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Lindsay. 
MUHAMMAD ABDUL JALIL, 
Shams-ul-Ulema—Puaintive— APPELLANT 


VerEus 
Babu RAM DAYAL AND oTHERS— 


DEFENDANTS— RESPONDENTS. 

Copyright—Selections of courses of study, lists of, by 
member of Board of Studies—Publication of lists by 
University, effect of —Surrender of copyright. 

The plaintiff, a member of the Board of Studies of 
the Allahabad University, was asked by the Convener 
of the Board to prepare lists of selections from 
Persian anthors suitable for courses of study for the 
Matriculation, the Intermediate and the B. A. 
Examinations, The lists prepared by the plaintiff for 
the Matriculation and the Intermediate Examinations 
were approved as they stood and the list for the 
B. A. Examination was passed with slight alterations. 
The Syndicate of the University published the lists 
in the syllabus. ‘The plaintiff desired that the books 
that he was preparing on the basis of his 
selections should be prescribed and his right pro- 
tected by copyright, or in the alternative wanted 
the University to remuncrate him for tho labour. 
Tho defendants on the basis of the information 
contained in the syllabus sought out the original 
texts and printed and published the listed extracts 
in book form before the plaintiff published them. Tho 
plaintiff sued for a perpetual injunction and damages: 


Held, that the plaintiff retained no copyright in 
the selections as such, inasmuch as when he 
laid the vesnlts of his skill and experience before the 
Board of Studies and then joined with the other 
members of the Board in preparing the syllabus 
for the examinations he placed the result of his 
labours unreservedly at the disposal of the Univer- 
sity Authorities, [p. 360, col. 1,] 
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Held, further, that althongh the plaintiff! desired 
that the University Authorities should either 
remuncrate him for his labours or take suitable 
measures to protect his copyright in the selections 
themselves, the University Authorities when they 
published their syllabus surrendered any copyright, 
which may or may not have existed, unreservedly 
into the hands of the general public, Tp, 860, col. 1! 


First appeal from the decision of the Dis- 
trict Judge, Allahabad, dated the 21st May 
1914. 


FACTS of the case 
report are as follows :— 


material for the 


In 1910, the Allahabad University decided 
to substitute a pure Persian Course for the 
mixed Persian and Arabice Course, which 
had up to that time been prescribed for 
the various University Examinations. Its 
preparation was entrusted to one Moulvi 
Amjad Ali. The Course prepared by 
Moulvi Amjad Ali was considered by Dr. 
Horivitz, the Convener of the Board of 
Studies, and referred toShams-ul-Ulema Abdul 
Jalil, Professor of Arabic and Persian in 
Queen’s College, Benares, and also a member 
of the Board of Studies, for opinion. The latter 
criticised the book adversely, with the 
result that it was not accepted by the 
Board. The Convener of the Board then 
suggested to Moulvi Abdul Jalil that he 
himself might suggest suitable Courses of 
Study for each of the three examinations 
Matriculation, Intermediate and B.A. Moulri 
Abdul Jalil prepared two tabular forms or 
lists showing the scope of each selection, 
one for the Convener’s own use and the 
other to be shown to any other member 
of the Board of Studies. These lists 
were passed by the Board of Studies 
and Faculty of Arts and printed, and formed 
the prescribed Courses for the three examina- 
tions, The extracts contained in these 
lists were then printed and published by 
the firm of Ram Dayal and Ram Narain 
in book form and were registered for 
copyright on different dates, in July and 
September 1912. Moulvi Abdul Jalil shortly 
afterwards printed his owu Courses for the 
three examinations and obtained copyright 
in respect of them. He then sued Messrs. 
Ram Dayal and Kam Narain and one 
Mirza Muhammad Ismail Khan for alleged 
breach of copyright in connection with 
Persian Courses prescribed for the B, A, 
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Intermediate and Matriculation Examinations 
of the Allahabad University forthe year 
1914. Healleged that he had acquired copy- 
right in virtue of the lists of selected pas- 
sages which were placed before and approved 
by the Board of Studies and that the defend- 
ants, in printing the selected passages from 
the lists, committed a breach of copyright, and 
claimed perpetual injunction and substantial 
damages. 

The District Judge of Allahabad tried the 
suitin the firstinstance and dismissed it with 
costs. Hence this appeal. 


Dr. S. M. Sulaiman (with him Messrs. - 
Abdul Raoof and Jang Bakadur Lal), for the 
Appellant, contended that the sole question 
to be decided in the case was whether the 
appellant had any copyright in the selections 
he made in the lists. 

[Precotr, J—One partof the appellant’s 
case was that the lists on the basis of 
which the defendants compiled the Courses 
was the product of the appellant’s skill, 
‘experience, and learning for which he was 
entitled to protection. The other part of 
‘the case was that the defendants had in some 
unexplained manner got hold of the actual 
proofs and thus saved themselves the trouble 
of searching for the passages. | 

Yes. - 

[Piccorr, J.—Do . you deny that the 
University had the right to publish the 
lists?] 

If the appellant prepared the list he 
had a copyright in it. The Dean of the 
Faculty understocd that he claimed copyright 
or in the alternative compensation. 


[Psecorr, J.—If the University took your 
copyright you should have right against tbe 
University. | 

If the University did not take the copy- 
right it remained in my client. 

[Piacott, J.—The issue to be decided was, 
whether the appellant’s act of placing the 
product of hig skill and labour at the dis- 
posal of the Board of Studies did not amount 
to the resigning of his rights into the hands 
of the Board. | 

Yes. 

{Linpsay, J.~ Tt isa labour of love. ] 

He was a member of the Board and his 
duty as such was not to” write books but 
only to review. 
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[Piceort, J.~-Onee the University had 
published the lists, any firm could publish 
the books. The copyright’ exists in mere 
selection as ib is a matter of experience and 
skill. Macmillan v. Suresh Chunder Deb (1).] 

A Professor has copyright in the lectures 
he delivers. There is difference in offering 
suggestions, etc., and making- selections, 
The latter requires kill, labour and ex- 
prience. | 

[Linosay, J.—How can you get over 
the fact that the defendants’ books were 
published before your books were published ? | 

The defendants knew that the ‘appellant 
was going to publish the books and they 
wanted to forestall him and published them 
first. 

[Linpsay, J.—You have lo prove that. j 


JUDGMENT. 


Piccotr, J.—This is an appeal by the 
plaintiff ina suit claiming a perpetual in- 
junction in respect of an alleged breach of 
copyright, with substantial damages, from 
the defendants, whoare a firm of publishers 
in Allahabad. The books which are alleged 
to have infringed the plaintiffs copyright 
are three volumes of graduated selections - 
from standard Persian authors, the said . 
selections having been prescribed at the end 
of the year 1911 by the Allahabad University 
for the subject-matter of its examinations in 
the Matriculation, Intermediate and B. A. 
Courses respectively, to be held in the year 
1914. The ‘plaintiff, Moulvi Muhammad 
Abdul Jalil, Shams-ul-Ulema, is a Professor of 
the Queen's College, Benares, and a member 
of the Board of Studies of the Allahahad 
University. In the early part of the year 
1911 the question of the Courses to be pres- 
cribed for the examinations in the Persian 
language in the year 1914 began to be 
discussed by the Board of Studies, A 
project for a bock of selections suitable to 
the B. A. Course had been prepared by Mr. 
Amjad Ali; this was submitted to the 
Convener of the Board of Studies and by him 
referred tothe plaintiff for opinion. The 
plaintiff criticised this book adversely, and 
it was suggested to him by the Convener of 
the Board that he might himself propose 
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suitable Courses of Study for each of the 
three examinations, The correspondence 
which followed is on the record of the case 
and has been laid before usin detail. Jt 
would seem from the plaintiff's own evidence 
that the idea of preparing graduated extracts 
from standard Persian authors, suitable for 
students preparing for each of the three 
examinations, had been previously present to 
the plaintiff’s mind. At any rate he now 
offered, not merely to prepare lists of .selec- 
tions for the approval of the Board of 
Studies, but to prepare books or readers 
embodying the result of his selections. He 
was warned by the Convener that what was 
immediately required by the Board of Studies 
was merely lists of selections suggested as 
suitable, and eventually the plaintiff laid 
such lists before the Board of Stndies of 
which, as already remarked, he was himself 
amember, The lists prepared by him for 
the Matriculation and Intermediate Examina- 
tions wereapproved as they stood, and the 
list prepared for the B. A. Examination was 
passed with slight alterations. Towards the 
end of . December: 1911 the Syndicate of the 
Allahabad University published a syllabus, 
including amongst other items the selections 
already referred to prescribed for students 
presenting themselves for the three exami- 
nations in question in the year 1914. Jn 
the meantime and thereafter, correspondence 
continued between the plaintiff, the Dean of 
the Faculty of Arts and the Registrar of the 
University onthe subject of remuneration 
claimed by the plaintiff on account of the 
labour undertaken by him. The plaintiff in 
fact desired that the books which he was 
preparing, on the basis of the lists approved 
by the Board of Studies, should be prescribed 
by the University as the Persian readers 
recommended for the use of students pre- 
paring for the 1914 examinations and that 
his rights as the compiler of these three 
books shculd be protected by copyright. He 
made an alternative suggestion that the 
University should remunerate him for the 
labour which he had expended, and he named 
a sum of Rs. 4,029 as the remuneration to 
which he considered himself entitled. 

This is not a suit for damages agains’. the 
Authorities of the Allahabad University and 
it is not necessary. for us to enter into a 
discussion of the position as between 
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the plaintiff and tbe University Authorities, 
except in so far as we find it necessary 
to do so in order to throw light on the 
present litigation. The University of Allah- 
abad was quite aware that by prescribing 
any particular edition of selections from 
standard Persian authors for the use of 
students preparing for its examinations it 
would add considerably tothe market value 
of any edition so prescribed, It is clear 
also that the Allahabad University had no 
intention of thus enhancing the market value 
of any edition prepared under the supervision 
of its own Board of Studies, or by a member 
of the said Board. The defendants obtained 
access, as any member of the public was 
entitled to do and as any enterprising 
firm of publishers was practically certain 
to do, to the syllabus printed under the 
authority of the University at the end of the 
year 1911. Their case is that the three 
books which form the subject-matter of the 
present litigation owe nothing to the 
plaintiff personally. The defendants obtained 
the information they wanted from the sylla- 
bus of studies published by the University 
Authorities. On the basis of the information 
so obtained they sought out the original 
texts, and so prepared their edition of 
extracts in book form for each of the three 
examinations. The plaintiff contends that 
he has copyright in the results of his own 
labours as embodied in the lists published 
in the syllabus of the University, It may 
be ecnceded that a considerable amount of 
learning, experience and labour was applied 
by the plaintiff to the preparation of the 
lists which he submitted to the Board of 
Studies. It may also be that it was never 
the plaintiffs personal intention that this 
service on his part should be rendered 
gratuitously. He undoubtedly desired to 
prepare readers on the basis of the sugges- 
tions laid by him before the Board of Stndies, 
and to obtain remuneration for himself by 
the sale of the readers so prepared. As a 
matter of fact the plaintiff has himself pre- 
pared readers for each of the three standards 
on the basis of his own selections, and has 
published the same; but in each case the 
publication by the plaintiff tcok place 
subsequently to the publication by the defend- 
ants. Wethink that when the plaintiff, 
asa member of the Board of Studies, laid 
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the results of his skill and experience before 
the Board, and then joined with the other 
members of -the Board in preparing the 
syllabus for the examinations to be conducted 
in the Persian language inthe year 1914, 
he placed the results of his labours unreserved- 
ly at the disposal of the University 
Authorities. He may have desired that those 
Anthorities should either remunerate him 
for his labours, or take suitable measures 
to protect the copyright in the selections 
themselves. But when the University 
Authorities published “their” syllabus they 
urrendered any copyright, which may or may 
not have existed owing to the skill, learning, 
experience and labour expended on the 
preparation of these lists of passages from 
authors, unreservedly into the 
hands of the general public. The avowed 
intention of the University Authorities was 
that any enterprising firm of publishers which 
considered it a remunerative speculation 
should bring out the passages in question in 
‘book form. ‘They were of opinion that the 
interests of the public, and of the general 
body of students, would best be served by 
allowing free competition in this matter. 
We think these facts need only be set forth 
in order to make it clear that the plaintiff 
retains no copyright in the selections as 
such. 


In the Court below a strenuous effort was 
made on the part of the plaintiff to put his 
case upon another, or an alternative, basis. 
It was suggested on his behalf that the 
defendants had saved themselves the labour 
of referring to the original Persian authors 
by getting hold, in some way or other, of 
the plaintiff's own manuscripts as they were 
passing through the press. This question 
has been very fully dealt with by the 
learned District Judge. The suggestion put 
forward on the part of the plaintiff 
admittedly rested upon no direct evidence. 
It was sought to base it merely on a com- 
parison of the two editions, that is to say, 
of the, edition first published by the defend- 
auts and the edition subsequently published 
by the plaintiff. The learned District Judge 
has sufficiently shown tbat there is no basis 
in fact for the plaintifs plea on this point, 
_and that such coincidences as were relied 
upon by him have been sufficiently explained 
in the evidence given by the defendants, 
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For the reasons stated we find no force 
whatsoever inthis appeal. We dismiss it 
accordingly, with costs, including fees on the 
higher scale. 

Anpeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sxconp Crem Appeat No. 340 or 1914. 
March 14, 1916. 

Present:—Mr. Lindsay, J. O. 
Musammat SAHIB-UN- NISSA—Prarntier 
— APPELLANT 
Versus 
ABDUL GHAFFUR AND oranRs— 

, DevenpanTs—ResponDENts. ; 

Contract Act (IX of 1872), s. 28—Pleader and 
clieit-—Pleader advancing money to client on mort- 
gage—Interest—Void transaction—Public policy— 
Legal Practitioners Act (XVIII of 1879), s. 6—Oudh 
Civil Digest, para. 267, cl. (8)—~Purchase of actionable 
elaim—Transfer of Property Act (IV of 1882), s. 136. 

Where a Pleader advanced money on a mortgage 
toa client of his resident in the district in. which 
~ he practised for the purpose of payment towards a 

redemption decree passed in the client’s favour: 

Held, that the transaction amounted to advancing 
money on interest within the meaning of clause (8), 
paragraph 267, Oudh Civil Digest, that though the 
conduct of the Pleader was not absolutely forbidden 
by law, it was opposed to public policy, being a viola- 
tion of the rule which imposes in the interests of the 
public certain restrictions upon dealings between 
Pleadors and thoir clients, and that the transaction | 
was consequently void. [p. 362, col. 1.] 

Heid, also, that tho transaction did not amount to 
a transfer of an actionable claim within the 
meaning of section 136 of the Transfer of Property 
Act. fp. 861, col, 2.] 


Appeal against the order of the District 
Judge, Rai Bareli, dated the 27th April 1914, 
reversing that of the Subordinate Judge, 
Rai Bareli, dated the 12th December 1913. 

Sayed Zahur Ahmad, for the Appellant. ” 

Sayed Ali Mohammad, for Respondent 
No. 3. 


JUDGMIENT.—This appeal has its ori- 
gin in a suit brought by the’ plaintiff- 
appellant Mfusammat:Sahib-un-nisa to recover 
joint possession as mortgagee over ` 
certain house and compeund No. 379/508 
situated in one of the mokallas of the town of 
Rai Bareli. The plaintiff, is the daughter 
of one Sheikh Abdul Ghaffar, a Pleader in. 
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Rai Bareli who died in September 1910, 
The property in suit was property over 
which Abdul Ghaffur at the time of bis 
‘death held a -mortgage with possession. It 
seems- that the property belonged at one time 
to a woman named Musammat Said-un-nisa 
who mortgaged it. She brought a suit for 
redemption in which Sheikh Abdul Ghaffar, 
it is said, acted as her Pleader. Having 
obtained a decree for redemption she found 
herself without funds to pay the necessary 
money and for that purpose, it is said, she 
borrowed the money from Abdul Ghaffur, 
who obtained a usufructuary mortgage in 
consideration of a sum of Rs. 800. The 
amount which was paid into Court to obtain 
redemption of the property was over Rs, 500. 
After the execution of the mortgage Abdul 
Ghaffur is said to have got possession of 
the property. The principal defendant in 
the case was Musammaét Khair-un-nissa, a 
widow of the deceased Abdul Ghaffur and 
step mother of the plaintiff. It may be men- 
tioned here that the mortgage-deed by which 
the property came into possession of Ahdul 
Gkaffur was executed benami in the name of 
one Chaudhari Abdul Hamid, who is the 
fourth defendant in the case. The defence of 
Khair-un-nissa was to the effect that the 
money which had been advanced on this 
mortgage was her mouey. The Courts be- 
low, however, have both found that Abdul 
Hamid was alenamidar for Abdul Ghaffar, 
This plea of the first defendant having been 
overruled, she fell back upon a plea of law 
and set up the defence that Abdul Ghaffur 
obtained, no interest in this property under 
the mortgage by reason of the fact that the 
transfer to him was barred by the provisions 
of section 136 of the Transfer of Property 
Act. It was further pleaded that the mort- 
gage transaction was void with reference to 
the provisions of section 23 of the Indian 
Contract Act, inasmuch as the dealing with 
the property by Abdul Ghaffur in the circum- 
stances just mentioned was ccrirary to 
public policy. These pleas were overruled 
by the Court of first instance. The Sub- 
ordirate Judge gave the plaintiff a decree 
for possession in accordance with her sbare 
and also allowed her Rs. 56 as mesne profits. 
In appeal the District Judge accepted the 
pleas kased upon section 136 of the Transfer 
af Property Act and. section 23 cf the Indian 
Contract Act and has dismissed the claim, 
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So faras the decision of the lower Appellate 
Court with respect to the interpretation of 
section 136 of the Transfer of Property Act 
is concerned, Iam of opinion that it is errone- 
ous. That section prohibits Legal Prac- 
titioners from dealing in actionable claims, 
It has been argued here, and | think rightly, 
that this transaction of mortgage to which 
reference has just been made did not in any 
way amount to the taking of a transfer of an 
actionable claim. Clearly the interest which 
Sf{usammat Said-un-nissa had in this property 
at the time when the mortgage-deed was 
executed was not anactionable claim within 
the meaning of that term as defined in the 
Transfer of Property Act. There remains, 
however, the other question as to whether 
this contract of mortgage was void under 
the provisions of section 23 of the Indian 
Contract Act. It appears from the terms 
of the mortgage-deed that Abdul Ghaffur 
had been acting as Counsel for Musammat 
Said-un-nissa in the redemption suit in which 
she obtained a decree, and the mortgage- 
deed expressly sets out that a portion of the 
mortgage-morey had been received by 
Musammat Said-un nissa from Abdul Ghaffur 
for the prosecution of that suit. The amount 
which the Pleader had advanced to Musam- 
mat Said-un-nissa for the costs of the snit 
is stated in the deed to have been Rs. 260, 
The mortgage is a mortgage with possession, 
The terms of the mortgage are of an onerous 
character and cene of the conditions was that 
the mortgage money was to carry interest 
at the rate of Rs. 24 per cent. per annum, 
This Court has under the provisions of section 
6 of the Legal Practitioners Act framed 
certaircrules regarding the conduct of Pleaders 
who have been admitted to practise in Oudh, 
One of these, which is to be found in para- 
graph’ 267, clause VIII, of the Oudh Civil 
Digest, lays down that “any person, who 
having been admitted asa Pleader shall.,..... 4 
enter into trade or business or shall advance 
money on interest to any person resident 
in the district or districts in which he prac. 
tises or shall acquire any interest in any 
pending suit or in any property in respect 
of which a suit is intended to be brought in 
the previnee, shall give notice thereof to the 
Judicial Commissioner, who may thereupon 
suspend such Pleader from practising or pass 
such orders as he may think fit.” While 
it may very well be contended that in the 
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present case Abdul Ghaffur was not seeking 
to acquire any interest in any pending suit 
or-in any property in respect of which a suit 
was intended to be brought, it is nevertheless 
‘ patent that he was transgressing the rule 
just referred to, inasmuch as he was advane- 
ing money on interest to the mortgagor 
Musammat Said-un-nissa. It is not pretend- 
ed that when Abdul Ghaffur advanced 
this money he gave the notice which is 
required by the rule and it .must* be, there- 
fore, held that his conduct inthe matter was 
such as would have attracted the condemna- 
tion of this Court had it been brought to its 
notice, and it seems to me, therefore, that it 
must be held that even if the conduct of the. 
Pleader in this matter was not absolutely 
forbidden by law, that is to say by a statutory 
rule having the force of law, it was at any 
rate conduct which this Court regards as 
being opposed to public policy. The rule 
to which I have referred imposes in the in- 
terest of the public certain restrictions upon 
dealings between Pleaders and their clients 
and any violation of the rule must, therefore, 
be deemed to be an act contrary to public 
policy. I have given this matter my careful 
‘consideration and I have come to the con- 
clusion that the learned Judge was right in 
holding that the contract of mortgage in this 
case was void in accordance with the provi- 
sions of section 23 of the Indian Contract 
Act. This being the case, it must necessarily 
follow that Abdul Ghaffur acquired no interest 
in the mertgage and it further follows that 
the plaintiff cannot, therefore, ask for any 
share of Abdul Ghaffur’s interest -under this 
deed on the ground that she is one of his 
heirs under the Muhammadan Law. I dis- 
miss this appeal with costs. 
Appeal dismissed. 
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“MADRAS HIGH COURT. 
Crvin Revision Perition No. 1074 or 1914. 
- February 25, 1915. 
Present:—Mr. Justice Seshagiri Aiyar. 
C. S. SESHA ITYER—Derenpant No, 10— 
PETITIONER 
versus 
ARIMUTHU VATHYAR AND OTHERS—- 


Derenpants Nos. 1 to 7— RESPONDENTS. 

Enecution—Power of ewecuting Court—Swit by prior 
mortgagee for sale of property — Failure of puisne mort- 
gagee to prove amount due to him though wnpleaded— 
Executing Court, whether can ascertain amount due to 
puisne mortgagee. 

Ordinarily when a decree is “to be executed, the 
executing Court only has the power to carry out the 
specific orders contained in the decree. [p. 863, col, 2.] 

A suit was brought by the 1st mortgagee implead- 
ing both the mortgagor and the 2nd mortgagee for 
sale of the property. A decree was passed directing 
the property to be sold. Tho Jst plaintiff was paid 
ont of the sale- proceeds and the balance deposited 
in Court. The puisne mortgagee allowed the suit to ` 
go on ex parte as against him and did not prove the 
amount due to him under the mortgage. He sought 
to do so in the Court executing the decree: 

Held, that it was not opento the petitioner to 
apply to the executing Court to ascertain tho amount 
due to him on his mortgage, as he had failed to take 
the necessary steps in the suit in which he was pro- 
perly impleaded. [p. 368, col. 2.] 

Berhamdeo Pershad v. Tara Chand, 33 ©. 92 at p. 97; 
9 C. W. N. 989; Debendra Nath Sen v. Mirza Abdul 
Samed Seraji, 1 Ind. Cas. 264; 10C. L. J. 150 at p. 
159; Sir Jehangir v, Hope Mills, Lid., 9 Bom. L. R 
1880, referred to. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court, of the District Munsif of 
Melur at Madura, in Execution Application 
No. 69 of 1914 (in Execution Petition No. 261 
of 1913 and Original Suit No. 798 of 1912). 


Messrs. 7'. Narasimha Atyangar and K, 8. 
Krishnaswamy Atyangar, for the Petitioner. 

Mr. K. R. Rangaswamy Atyangar, for the 
Respondents (amicus curiæ). 


JUDGMENT.—In this case as the 


. counter-petitioner was not represented before 


me I requested Mr. Rangaswami lyengar to 
assist me as amicus curie, and I must ex- 
press my indebtedness to him for the 
assistance he has rendered in the decision of 
this case. The matter which: has to be 
decided has been fully argued before ne and 
I think there is no object to be gained by . 
reserving judgment. The facts are these: — 
A suit was brought by the lst mortgagee 
impleading the 1 ortgager and the 2nd mort- 
gagee for sale of the property. A decree was 
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passed directing the property to be sold. The 
sale-proceeds were brought into Court and the 
plaintiff, the Ist mortgagee, was paid out. 
The direction as regards the other defendants 
is simply “that the balance, if any, be paid 
to the defendants.” The puisne mortgagee, 
who is the petitioner before me, was ex parte, 
He did not prove the amount due to him 
under the mortgage. He now secks to prove 
the amount due to him under the mortgage 
in the Court executing the decree and prays 
for an order that the mortgagor be directed to 
pay the amount dueto him. I may mention 
here that when the sale-proceeds were 
brought inafter paying the first mortgagee, 
the surplus was paid ont to the mortgagor. 
The question under these circumstances is, 
whether the executing Court can enquire into 
the amcunt due to the second mortgagee and 
direct the amount to be paid out of the 
surplus sale-prozeeds. There are no direct 
decisions on the point, but the observations of 
- Jastice Henderson, to which my attention 
was drawn by Mr. Rangaswamy Iyengar, in 
Berhamdeo Pershad v. Tara Ohand (1) cover 
this case. The learned Judge there says, 
“Moreover, the amount due on their encum- 
brance had not been ascertained and 
no steps had been taken to have 
it ascertained, and, therefore, the Court 
executing the decree of the appellants was not 
ip a position, after defraying the expenses 
of the sale and the prior encumbrance of the 
appellants, to apply the surplus proceeds in 
discharging the interest and principal money 
due on the plaintiffi’s mortgage.” In that 
case the second mortgagee who had been a 
party to the suit and whose claim was not 
ascertained sued subsequently. It was object- 
ed that no suit lay as the matter was one 
to be enquired into in execution. The 
learned Judge points out that the second 
suit does lie and that it is open to the second 
mortgagee to treat the surplus sale-pro- 
ceeds as representing the mortgaged property 
and proceed to realise the sum due to him from 
that. The observations of the learned Judges 
in Debendra Nath Sen v. Mirza Abdul Samed 
Seraji (2) also show that if the claim of the 
puisne mortgagee has not been ascertained a 
second suit will not be barred. However, I 
am expressing no definite opinion as to whe- 


ther a second suit will lie. I am only 
(1) 88 C. 92 at P. 97; 9 C. W. N. 959, 
(2) 1 Ind, Cas. 264; 100. L. J. 150 at p. 159, 
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concerned to decide whether this matter 
can be enquired into in execution. 

Mr. Krishriaswamy Iyengar has drawn my 
attention to the practice of the English Courts 
under which the master is directed to take 
an account of the amount dne to the puisne 
encumbrancers. I take it that that is in 
consequence of a direction contained in the 
decree, and not that the master has an 
inherent power in execution to take accounts 
if there is no such direction in the original 
decree. The decision in Sir Jehangir v, 
Hope Mills Ltd. (3) does not take the matter 
any further. Mr. Justice Davar therein says 
that it is open to the Court which passed the 
decree to give directions to ascertain the 
amount due in respect of the decree that 
has been passed. Ordinarily when a decree 
is to be executed, the executing Court has only 
the power to carry out the specific orders 
contained in the decree. The power to 
enquire into the amount due to the mortgagee 
would necessitate the issue being raised 
as to whether the amount had been discharg- 
ed and whether there is any amount remaining 


‘due, This is not a matter which should be 


left to be disposed of by the executing Court. 
A decree may have to be executed in a 
Court different from the Court which passed 
the decree and it would be unduly enlarg- 
ing the powers of the executing Court to 
enable that Court to enquire info a matter 
which has not been heard and decided by the 
Court which passed the decree. 

On the whole I have come to the conelu- 
sion that it is not open to the petitioner to 
apply to the executing Court to ascertain 
‘the amount due to him on hig mortgage, as 
he has failed to take the necessary steps to 
ascertain the amount in the suit to which 
he was made a party. I dismiss the peti- 
tion. ` 

Petition dismissed. 


V.R. P, 
(3) 9 Bom. T,. R.1340. 
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- ALLAHABAD HIGH COURT.. 
Execotion First APPEAL No, 182 
or 1915. - 

May 13, 1916. 
Present:—Mr. Justice Walsh and 
Mr. Justice Sundar Lal. 
Goswami Sri RAMAN LALJI MAHARAJ 

AND ANOTHER. — JUDGMENT- DEBTORS 
— APPELLANTS 
Versus 
HARI DAS— RESPONDENT. 

Succession Certificate Act (VII of 889), s 4 (1), 
supe of-—Assignee of debt, succession certificate, if 
required by, to collect debt. 

An assignee of a debt due to the estate of a 
deceased person can recover the debt withont 
producing a succession certificate. [p. 365, col, 2; p. 
366, col: 2.] 

Allahdad Khan v. Sant Ram, 17 Ind, Cas. 486; 35 
A. 74; 10 A. L. J. 506, not followed. 

Rang Lal v. Annu Lal, 22 Ind. Cas, 349; 36 A. 21; 11 


` À. L J. 968, referred to. 


"Phe Succession Certificate Act purports to facili- 
tate the collection of debts, to regulate the adminis- 
tration of succassion and to protect persous who 
deal with the alleged representatives of deceased 
persons against the contingency which so often 
occurs, when disputes arise as to whether a claimant 
is or is not entitled as such personal representative. 
[p. 864, col. 2.1 

Per Walsh, J.—Section 4 (1) of the Succession 
Certificate Act indicates that the claim contemplated 
by this section isa claim made by a person in the 
capacity of and asa personal representative of n 
deceased person. [p. 365, col. 1.] 

Per Sundar Lal, J. —An inquiry as to the validity 
of transfers made hy a certificate-holder is foreign 
io the scope and object of Act VII of 1889. [p. 866, 
‘col. 2.] 

Execution first appeal from the decision 
of the Subordinate Judge, Mnuttra, dated 
the 30th April 1915. 

Mr. P. L. Baneryi (with him Mr. D. C. 
Ranerji), for the Appellants. 


Mr. Jang Bahadur Lal, for the Respondent, 
ORDER. 


Wasu, J.—In this case the facts appear 
in the judgment of my brother Mr. Justice 
Sundar Lal. There is only one point of 
law involved in the appeal. But it isan 
important question of principle, the determina- 
tion of which must necessarily involve the 
rights and interests of a considerable number 
of persons. I am deciding this case upon the 
hypothesis, which I adopt as correct, that 
this isa case of debt, and that if the author- 
ity of Allakdad Khan v. Sant Ram (1) 


relied upon by Mr. Pearey Lal Banerji was 
(1) 17 Ind. Cas. 486; 35 A, 74: 10 A.L, J: 508, 
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rightly decided Mr. Banerji is entitled to 
succeed. On the other hand if it was not 
rightly decided this appeal must fail. On 
a consideration of that case, the subsequent 
authority to which I will refer’ in ‘one 


moment, and the language of the section 


itself, 1 entertain no doubt whatever that 
the decision relied upon by Mr. Banerji 
cannot be regarded as sound Jaw. The 
contention is that an assignee of a debt 
due to the estate of a deceased person dannot 
recover the debt without producing a 
succession certificate. That argument is 
based upon the language of section 4, sub- 
section 1, of the Succession Certificate Act 
(VII of 1889) which begins with these 
words; “No Court shall pass a decree against 
a debtor of a deceased person for payment 
of his debt to a person claiming to -be 
entitled to the effects of the deceased person 
or to any part thereof except on production 
of, amongst other things, (1) Probate, (2): 
a certificate.” Now, to my mind a person 
claiming as an assignee of a debt which 
was .due to the, estateof a deceased person 
is not claiming “the effects of the deceased.” 
From -the date of assignment, the debt - 
due, to the deceased ceases to be part of 
the deceased’s effects. ‘The consideration for 
the assignment is substituted for the debt 
due to the estate, and it is the consideration 
for the assignment which from the ‘date 
of the assignment takes the place of the 
debt as part of the effects of the deceased 
person. T further think, apart from a narrow 
examination of the language used, though 
after all such an examination is really 
necessary for the determination of this 
question, that in order to arrive ata right 
conclusion it is necessary to bear in mind 
the scope and ambit of the Succession 
Certificate Act itself. All that it is 
purporting to do is to facilitate the collec- 
-tion of debts, to regulate the ad- 
ministration of succession and to protect 
persons who deal with . the alleged 
representatives of deceased persons against 
the contingency which so often occurs, when 
disputes arise as to whether a claimant 
is or is not entitled as such personal 
representative, and the language used in 
sub-section 1 of section 4 is the language 
which is not merely appropriate but is the 
language which is -invariably adopted to 
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describe in legal terminology the position 
and claim of a person claiming as a personal 
representative of u deceased person. Aud 
my view of the language used in that sub- 
sestion is that it was specially adopted in 
order to keep clear the narrow limits which 
the section was imposing for the requirements, 
and this is borne out in my view by the 
words which follow on the word “production” 
viz., “by the person so claiming.” I think 
that clearly indicates that the claim 
contemplated by this section is a claim made 
by a person in the capacity of and as a 
personal representative of a deceased person. 
lt is quite clear that in the case which 
followed shortly afterwards and is reported 
as Rang Lil y. Amu Lal (2), two learned 
Judges of this Conrt were con- 
fronted with a conerete example involving 
consequences, possibly unforeseen, of the 
decision in Allahdad Khan v. Sant Ram 
(1) to which I have referred and which 
they felt a difficulty about following. It 
is perfectly clear that they did not adopt 
the reasoning upon which the earlier case 
had proceeded. It is equally clear that, 
as they point outin their judgment, the 
ra'i) dectdendi of the earlier case turned 
upon the construction of section 16 of 
the same Act. Looking at the report it 
“would appear, as Mr, Banerji has 
pothted out just now in the course of lis 
arguments, that the mind of the Court 
which decided the case of Allahdad Khan 
v. Sant Ram (1) ‘was really diverted 
front the real point by the argument which 
was addressed to them based upon the 
difference in the language employed with 
reference to the production of Probate and 
that employed with reference to the 
production of a certificate. The result was 
that the difficulty which I feel is the real 
difficulty in the way of adopting the view 
which they took, viz. the words “‘effects of ° 
the deceased person,” was not brought 
clearly to the notice of the Court. If it 
had been, J cannot but think that they 
would have taken a different view. Feeling 
as we do no ,doubt whatever about the 
matter and that it is important to put 
the matter right and that two Judges of 
this Court have already in substance declined 
to follow that decision, I have no hesitation. 


(2) 22 Ind, Cas. 349; 36 A. 24,11 A. L. J. £68. 
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in holding that the decision in Allahdud Khan 
y. Sant Ram (1) is no longer law. 

Sunpar Lar, J.—lI have arrived at the same 
conelusion. I may shortly state the 
circumstances of the case in dealing with 
the two contentions which have been urged 
by Mr. Pearey “Lal Banerji in support of 
the appeal. The facts broadly appear to 
be this. On the 3lst of March 1907, 
Goswami Sri Raman Lalji and Lrijpal 
Lalji sold certain property to one Selh 
Kishan Das by a deed of sale. They 
undertook to give possession to the purchaser 
of certain items of the property which 
were in the hands of a prior mortgagee. On 
the death of Seth Kishan Das the property 
passed on by the law of survivorship to his sou 
Setn Amar Chand. Seth Amar Chand and h's 
wife Musammat Golab Bai brought a suit 
in the Court of the Subordinate Judge for 
possession of certain items of property which 
has been seld to them, and in the alternative 
for the damages to the extent of Rs. 8,000, 
On the 24th of November 1909, the 
Subordinate Judge of Agra made a decree 
directing the defendunts to deliver possession 
over the property in dispute aud pay 
future mesne profits up to the date ol: 
possession with costs. From the original 
decree itself it is not very clear whether 
the learned Subordinate Judge intended to 
give a decree for Rs. 2,625 in the event 
of possession not being delivered, though 
the judgment of the Court might possibly 
give them that rehef as well. We are not, 
however, construing the decree in this 
particular case at this stage of thecase. This 
decree was appealed against to this Court 
and affirmed on the 9th of May I911. 
In the meantime Musammal (Golab Bai had 
died on the 2eth of November 1910. Under 
the Hindu Law Seth Amar Chand, the 
husband of Golab Bu, was her cole heir, 
and he succeeded to her estate. On February 
Ist, 1914, Amar Chand sold hiv interests 
in the decree, namely, that which he had 
as one of the original decree-holder: as 
also as the heir to his wife to Hari Das. 
the respondent in this appeal. It also 
appears that on February 25, 1915, Amar 
Chand obtained Letters of Administration 
to the estate of his wife Musanamal Golab Bai 
from the Bombay High Court under Act 
V of 1881. Hari Das as such purchaser has 
applied for the execution of tha deeree 
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and the question before the Court is, is he 
competent to do +o? 

The first point urged by Mr. Pearey Lal 
Banerji is that the grant of Letters of Ad- 
ministration on the 25th of February 1915 did 
not operate to validate the sale of February 
1914, and Hari Das must obtain a further 
sale-deed from Amar Chand to entitle him to 
execute the decree. The grantof Letters of 
Administration to the estate uf tbe deceased 
person takes effect and operates from the date 
on which the deceased died and under section 
14 of the Probate and Administration Act 
Amar Chand’s sale-deed would be an opera- 
tive sale-deed in the same way as if be 
had obtained Letters of Administration prior 
to February 1, 1914. Apart from this 
fact, under the Hindu Law the property 
of Musammat Golab Bai vested in Amar Chand 
and it is not disputed that under the 
Hindu Law he was entitled to sell the 
property so inherited by him. The pro- 
visions of section 191 of the Indian Suc- 
cession Act do not apply to Hindus and 
Muhammadans. In these Provinces the estate 
of the deceased person in such cases vests 
at once on the heir, who is competent to 
dispose of the same. The first point, 
therefore, taken by him fails, The second point 
raised in the appeal is that under section 
4 of the Succession Certificate Act, although 
Letters of Administration had been granted 
to Seth Amar Chand, if was necessary in 
law for Hari Das to obtain fresh Letters of 
Administration to entitle him to apply for 
the execution of the decree. Tt may be 
noted thatthe decree was in favour of both 
Amar Chand and Golab Bai. Amar Chand 
alone as a decree-holder was entitled to 
execute the decree. All that the Court has 
to do in such a case is to safeguard the 
rights of the other decree-holder under rule 
15 of Order XXI of the Code. As a vendee 
from him he was also entitled to execute 
the decree in the same way as his vendor 
AmarChand. Hari Das, therefore, as transferee 
of Seth Amar Chand and in his capacity 
as such is entitled to execute the decree 
and the application for execution cannot, 
therefore, be defeated on that ground. Ie 
is entitled to proceed with the execution 
of such a decree under the rule already 
quoted. It is, however, urged that as he has 
also purchased the rights of Musammat 
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Golab Bai which by inheritance had vested 
in Seth Amar Chand, so much of the decree 
as was in favour of Golab Bai could not 
be executed in this instance unless he 
obtains Letters of Administration or a certi- 
ficate to collect the debts of Golab Bai. In 
the first place the decree was a joint and 
several decree and as purchaser of Amar 
Chand’s rights he was entitled to execute 
the whole decree, and as Amar 
himself was the heir of the other decree- 
holder the Court could: have easily safe- 
guarded his rights as such by a suitable 
order. But the execution of the decree could 
not be defeated. Again, Mr. Pearey Lal 
Banerji has relied upon a ruling of this 
Court in Allahdad Khan v. Sant Ram 
(1) and urged that the purchaser could 
not execute the decree without obtaining 
a certificate or a fresh Letters of Ad. 
ministration in respect of so much 
of the decree as represents her interest 
therein. In my opinion Act VIL of 
1889 was, asthe preamble itself states, in- 
tended to facilitate the collection of debts 
on succession and offers protection to parties 
paying debts to the representatives of de- 
ceased persons. The Act was intended to 
offer protection to debtors and to assure 
that the certificate-holder was the person 
entitled as successor to the effects of the- 
deceased person to receive payment of the 
debt. It was not intended to guarantee 
‘that the successor who had so obtained 
a certificate had also validly transferred 
his rights to a third party. An enquiry 
as to the validity of transfers made by a 
certificate-holder is, I think, foreign to the 
scope and object of Act VII of 1889. If 
that were so, the result might be that 
where an heir obtained a certificate to 
collect ten items of debts and subsequently 
transferred each item of the debts to different 
transferees, the ten transferees would have 
each to obtain ten certificates to collect 
the debts transferred to them and to apply 
for the revocation of the certificate granted 
to the original vendor. I do not think that 
it was ever intended by the Act that this 
should be 30. I entirely agree with. the 
observation made by another Bench of this 
Court in Rang Lal v. Annu Lal (2) on 
the point. If it were necessary to decide 
this point in this particular case I would 


Chand | 


Vol. XXXIV, INDIAN 


SURAJ DIN v. WAJID ALI, 


have been inclined to come toa conclusion 
- that the case of Allahdad Khan v Sant Ram 
(1) was not correctly decided, and that it 
has, in fact, been overruled by the later 
ruling of fang Lal v, Annu Dal ‘(2). 
But for the reasons given by me it is not 
necessary to decide this point. I+ think as 
a representative of Amar Chand alone 
Hari Das was entitled to take out execution 
and his application could not be defeated. 
I would dismiss the appesl with costs, 


but in doing so 1 may observe that the 
other points of objection raised by the 
judyment-debtors have not been disposed 


of by the Court below and nothing that 
we say now would prevent the Court below 
from disposing of the said points. 5 

Br mur Court.—The order of the Court 
is that we dismiss the appeal with costs, 
including in this Court fees on the higher 


scale. 
Appeal dismissed. 


+ 
——e 
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OQUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civic Arrear No. 111 or 1915. 
March 8, 1916. 
Present: —Mr. Lindsay, J. ©. 
SURAJ DIN AND OTHERS— DEFENDANTS 
— APPELLANTS 
. versus _ - 
Saiyid WAJID ALI—Prawtivs— 
RESPONDENT. 
Contract Act (LX of 1872), ss. 69, 70—Contribuiion 
~—Mortguge-—— Foreclosure decree—Redemption by one of 
_the parties—Contribulion, claim jor, against part trans- 
ferce of mortgaged property —Non-joinder in fore- 
closure suib—Party impleaded as owner found to ye tres- 
passer—Action misconceived—Maintainability of suit. 


A foreclosure decree haying been passed ina snit 
“WW, one of the defendants therein, redcemed tlic entire 
mortgage by payment of the decretal amount in 
full. He then instituted the present suit for contri- 
bution ayainst a number of defendants who were 
said to possess some interest in portions of the mort- 
gaged property. Defendants Nos. 9 to 12, who were 
alleged to bo transferees of part of the mortgaged 
property after the execution of the mortgage, plead- 
ed inter alie that they were not liable to contriba- 
tion as they were not parties tu the forcclosure suit. 
lu that suit defendants Nos. 7 aud 8 were alleged to 
ba owners of the property and were joinedas such 
owners, They were, however, found to be trespassers 
in a subsequent action for their ejecitment by the 
present defendants Nos, 9 to 12: 


- defendants come here in appeal. 
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Held, (1) that plaintiff could not claim contribution 
againat defendants Nos. 9 to 12 either under section 
69 or section 70 of the Contract Act, as the payment 
was made by the plaintiff in his own interest for a 
decree to which the defendants were not parties; [p. 
368, col. 1.1. 

(2) that defendants Nos. 9 to 12had a right 
redemption in respect of the property in their 
possession, if ib was included in the mortgage, and 
could not be compelled by a suit for contribution to 
pay to the plaintiff any portion of the money which 
he paid up under the mortgage-deorec. ņp. 368, 
col, 2.] 

- Appeal against the order of the District 
Judge, Rai Bareli, dated the 16th January 
1916, modifying that of the Munsif, Dalmau 
dated the 12th May 1914. 

Pandit Gokaran Nath Misra, for the Appel- 
lants. Š 

Mr. S. Ali Muhammad, holding brief of 
Mr. Sami Ullah Beg, for the Respondent, 


JUDGMENT.—This appeal aries out of a 
suit for contribution brought by the plaintiff- 
respondent Saiyid Wajid Ali against a 
number of defendants. The appellants in 
the present case were defendants Nos. 9 to 
12 in the suit, The claim has been decreed 
in part by the Courts below and the above 
The facts 
of the case may be briefly stated here. They 
are not correctly set out ‘in the judgment 
of the learned Judge. It appears that in 
1882 a mortgage was executed im favour of 
one Ram Bakhsh by certaiz.of the defendants 
and their predecessors-in-interest. Accord- 
ing to the recitals contained in this mortgage- 
deed, there was an earlier wortgage in which 
the property mortgaged was Mauza Newada 
along with Mauza Samanpur. When the 
mortgage of 1882 was executed, the earlier 
mortgage deed was taken back and it was 
expressly stated that the only property which 
was being mortgaged to Ram Bakbsh was 
Mauzz Newada. Subsequently, the succes- 
sors-in interesi of the mortgagee bronght 
a suit for foreclosure of this mortgage. The 
plaintiff in the present suit Sazyid Wajid 
Ali was one of the defendants in that case, 
being impleaded as a transferee of a portion 
of the mortgaged property. A forezlosure 
decree was passed and eventually the mort- 
gage-mouey was paid up by the plaintid, 
It is not denied that in the foreclosure suit 
referred to the present defendants-appellants 
were no parties. It is alleged that these 
‘appellants have bacome the owners of certain 
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interests in this village of Newada, which 
they have derived from one Webi Din. It 
was alleged inthe plaint that 29 bigkas in 
the village, which was mortgaged, had been 
sold to Debi Din and that after this a 
perpetual Jease had been executed in favour 
of Debi Din affecting another area of 45 
bighas. After Debi Din died the property 
came into the hands of the defendants Nos. 
Zand Sin the case, who were afterwards 
found to be trespassers and who were 
ejected ina suit brought for the purpose 
by the present defendant-appellants Suraj 
Din and others. Atthe time the toreclosure 
suit was brought the 7th and 8th defendants 
were impleaded The plaintiff, having paid 
up the money which was due under the 
mortgage-decree, brought the present suit 
against a number of parties demanding 
contribution from them of their shares of the 
mortgage-debt. . 3 


It being admitted thatthe present defend- 
ants-appellants (defendants Nos. 9 to 12) 
were no parties to the mortgage-decree, it is 
difficult to underestand how either of the 
Courts below came to entertain the suit. 
These appellants are certainly not bound by 
the decree and, therefore, were under no 
obligation to pay any money in order to 
satisfy the decretal debt, and so the plaint- 
iff cannot be heard to maintain that he has 
a right of contribution by reason of the fact 
that he has paid up any money which these 
appellants were under a legal obligation to 
pay. It will be obvious from what has 


been said above that the case cannot possibly ' 


fall under the provisions of section 69 of the 
Indian Contract Act. Nor again can it be 
bronght within the purview of section 70 of 
the same Act for, so faras can be ascertained, 
the payment by the plaintiff was made in his 
own interest and was certainly not done 
on behalf of these defendants-appellants. 
The Court of first instance, while holding 
that these appellants were not bonnd by the 
decree in the foreclosure suit, nevertheless 
came to the .conclusion that they were liable 
to contribute by reason of the fact that the 
two interests of which they are now possess- 
ed, that is to say, the proprietary interest 
in 29 deghus of land andthe interest of perv- 
petual leases in another area of 45 bighas, 
had been carved out of the mortgaged estate 
subsequent to the date of the mortgage, 
vhat is to say, subsequent to the year 1852. 
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There is, I may observe, on the record no 
reliable evidence to show that the area of 
29 bighas was detached from the mortgaged 
estate after the mortgage was executed, and 
again it appears to me to be a matter for 
some doubt as to whether this area of 29 
bighas is really included in the property des- 
cribed in the mortgage of 1882. There is a 
great deal of confusion on the record on this 
point. We find in the mortgage-deed of 1882 
that the mortgaged property is described as 
“Mauza Newada excluding Mauza Saman- 
pur.” It is stated that the 29 bighas to 
which reference has just been made are 
situated in Muuza Samanpur, and there are 
certain copies of village papers on the re- 
cord which leave me in doubt as to whether 
the mauzas of Newada and Samanpur have 
any separate existence or not. Ido not, 
however, propose to deal with this matter 
which does not call for, discussion in deciding 
the present appeal. Even if it be assumed for 
the sake of argument that the two interests 
which 1 have mentioned above were carved 
out of the mortgaged estate subsequent to 
the date of the mortgage which was 
afterwards: foreclosed, the plaintiff is not 
entitled to call upon the persons who now 
hold those interests to contribute any pro- 
portionate share of any mortgage-debt 
which has been paid off by him. If these 
two properties now in possession of the 
appellants were part of the mortgaged 
property, then it is obvious that the 
appellants had a right to redeem and 
that right to redeem still exists by 
reason of the fact of its not having been 
foreclosed in the suit brought by the 
representatives of the mortgagee, and these 
persoris can certainly not be compelled by a 
suit for contribution to pay to the plaintif 
in this case any portion of the money which 
he paid up under the murtgage-decree. The 
plaintiff has mistaken his remedy altogether 
and his suit ought to have been thrown 
out at once. I hold, therefore, that on the 
facts as disclosed the plaintiff has no cause 
of action for this suit against the defendants- 
appellants. I allow the appeal, set aside the 
decree of the Court below and direct that 
the plaintiff's claim against these defendants- 
appellants be dismissed with costs to them 
in all three Courts, < 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Seconp Civin APpsaL No. 1636 or 1914, 
April 18, 1916. 
Present:—Mr. Justice Walsh. 
Chaudhri MUHAMMAD YUNUS ALI 
È KHAN—PLAINTIFE— APPELLANT 


versus * 
KAIAN SINGH ayp OTHERS—D evexpanrs— 
RESPONDENTS. 


Agra Tenancy Act (II of 1901), ss. 41, 97—Agree- 
ment to enhance rent—Altestation—Verbal agreement, 
if valid. 


An agreement enhancing the rent of a tenant. 


under section 41 of the Agra Tenancy Act must be 
contained in a written documont and attested under 
section 97 of the Act, if not registered under the 
provisions of the Registration Act, but must not be a 
verbal attested agreement. [p. 369, col. 2.) 


Second appeal from the decision of the 
Second Additional Judge, Aligarh, dated the 
15th June 1914, 

Mr. Ishaq, for the Appellant 

Mr. Gokul Prasad, for the Respondents. 


JUDGMENT—I have come to the con- 
clusion that this appeal must be dismissed. 
The question really is, whether there is an 
agreement which the zamindar plaintiff in 
this case is entitled by Jaw to rely upon for 
enhancement of rent. This question in the 
present condition of legislation js by no 
means easy and is certainly difficult to any- 
body like myself unfamiliar with the subject- 
matter. | think that where there is a 
question of enhancement or abatement of rent 
the Court has to find the starting point. 
Now in the case of occupancy tenants the 
starting point, so far as acquisition’ of rights 
is concerned, is section 11 of the Agra 
Tenancy Act. For the ascertainment of 
rent at which they are assessed it is agreed 
that the starting point is tobe found in 
sections 34 and 35, which appear to me to 
cover the whole ground of a case where no 
actual recorded agreement is in existence, 
Now taking section 35 as the starting point 
in this particular case, it is proved by entries 
in the revenue papers that the rent actually 
paid by the defendant at the last Settlement 
before 1312 Fasli was Rs. 38-2.6. I say the 
last Settlement before 1312 Fasli, because 
the actual date has not been given to me. 
From the date of that Settlement down to 
1312 Fasli it must, therefore, be presumed 
that that was the rent which the tenants had 
actually paid, and in accordance with section 
35 of the Tenancy Act, it was, therefore, the 


34 
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rent presumed by law. From that time it 
seems tome that the law with regard to 
occupancy tenants and ex-proprietary tenants: 
is practically the same, that is to say, once 
rent has been fixed by law it can ‘only be en- 
hanced or abated or determined within the 
four corners of the legislation itselfand if it 
cannot be done in that way it cannot be done 
at all. Section 41 of the Tenancy Act says 
that the rent of an occupancy tenant, that 
is to say, Rs. 38-2-6 in this particular case 
shall be liable to enhancement only by 
registered agreement or by decree or order 
of a Revenue Court. It is admitted that there 
is no decree or order ofa Revenue Court in 
the present case. Butit was found that 
there was a verbal agreement which in some 
way or other was attested before a Kanungo. 

I will assume in every possible way so as 
to make it equivalent to a registered agree- 
ment within the meaning of section 41, if it 
conld be done. The question on which this 
appeal really turns is, whether such an 
agreement comes within the Act. Now 
although section 41 says that it can only 
be done by a registered agreement, section 
97 ina limited number of cases says that 
it may in lieu of registration be rendered 
just as valid as if it had been registered, by 
complying with the formalities of that 
section. Mr, Gokul Prasad tells me that that 
isa provision for the benefit of parties who 
do not in small cases want to incur expenses 
of registration and I dare say that that is 
so. But taking section 97 asa whole and. 
particularly finding the word “ instrument ” 
in sub-section (3) used to describe an agree- 
ment, I have no hesitation in holding that 
such agreement must be contained in a 
written document and that, therefore, although 
it need not be a registered agreement, it must 
be a written agreement which through the 
medium of section 97 complies with the 
provisions of section 41. It is admitted 
that this agreement was not in writing and, 
that seems to me to put an end to the case 
of the appellant. The appellant’s Counsel 
told me that the practice of carrying out or 
attempting to carry out the provisions of sec- 
tion 97 is, not to put in a written agreement, 
but to draw up ou a slip the details which 
would be comprised in & written agreement 
and to hand this slip to the official and get 
them attested. Iam unable to say whether 
this is the practice or not. AlI can say 
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is that this isa kind of practice, if it really 
exists, which business people adopt in order 
to save the lawyer’s fee and also apparently 
to save the stamp duty. It is not within 
the section. This appeal is, therefore, dis- 
missed with costs. 

Appeal dismissed, 


'. 
> 


PATNA HIGH COURT. 
Seconp Civit Arrear No, 511 or 1914, 
; April 6, 1916. `. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
RAM BAHADUR SINGH AND OTHERS— 
Dersxvaxrts Nos. 1 AND 2—APPELLANTS 


2 Versus 
AJODHYA SINGH—Ptarntirs— 
RESPONDENT. 


Transfer of Property Act (IV of 1882), s 59— 
Attestation of mortgage-deed—‘Attest’, meaning of— 
Scribe who witnesses evecution and subscribes as scribe, 
whether attesting witness- -Presumption as to 
execution. 

Per Chamier, Ù. J—A mortgage-deed is duly 
‘attested’ within the meaning of section 59 of the 
Transfer of Property Act when the attestor witnesses 
the execution of the deed and subscribes as an 
attesting witness. [p. 371, col. 1.] 

The scribe of a document who was present at 
its exccution and subscribed only as scribe, cannot be 
deemed to have attested the document. [p. 37}, col, 1.] 

Where, therefore, a mortgage-deed was signed by 
dive persons who deseribed themselves as attesting 
witnesses, but of whom only one witnessed its execu- 
tion, and the scribe who signed as scribe was 
tendered to prove that he was present from the 
beginning to the end of the transaction: 

Held, that the mortgage was not proved. [p. 87], 

16 Ind. Cas. 250; 23 


col 1.) 

Shamu Patter v. Abdul Kadir, 

M.L J, 321; 12 M. L. T. 338; (1912) M. W. N. 935; 10 
A. L. J. 259; 14 Bom. L. R. 1034; 16 C. L. J, 5¢6; 35 M. 
607; 39 I. A. 218; 16 C. W, N. 1009, relied on. 

Per Jwala Prasad, J. There is no presumption 
that a scribe or a person describing himself as the 
attestor of a document witnessed its execution. The 
fact must be established by evidence, [p. 371, col, 2.] 


Appeal against the judgment and decree 
of tha District Judge, Mozufferpur, dated 
the 22nd July 1914, reversing the decree of 
the Munsif, Hajipur dated the 22nd April 
1914, 


Mr. Atul Krishna Ray, for the Appellants. 
Mr. Lakshmi Narain Singh, for the Re- 
spondent. 
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JUDGMENT. 

Cuamizr, C. J—This appeal arises out of 
a suit brought by the respondent Ajodhya 
Singh upon a simple mortgage made by an 
ancestor ofthe appellants to secure the 
re-payment of Rs. 100 and interest thereon. 
The only defence, with which we are now 
concerned is that the document is not 
proved to have been attested by two witnesses 
as required by section 59 of the 
Transfer of Property Act. The execution of 
the document purports to have been witness- 
ed by five witnesses, who have signed their 
names as attesting witnesses in the margin 
in the usual place. In the right hand bottom 
corner of the document there is the signa- 
ture ofa man named Lalbihari who des- 
cribes himself as katib tamassuk. It is con- 
tended that Lalbihari was an attesting 
witness, It has been found by both the 
Courts below that none of the persons who 
signed their names in the margin as attesting 
witnesses were present when the executant 
signed his name on the document except 
Gangotri Prasad, and unless it can be held 
that Lalbihari was an attesting witness 
the suit must be dismissed. The Court 
of first instance held that Lalbibari was 
not an attesting witness, but onappeal the 
District Judge observed that according to 
the evidence adduced by the plaintiff 
Lalbihari was present throughout the whole 
transaction from the drawing up of the 
bond up to the time when the parties 
went away. “If so,” says the learned Judge, 
“he was present when the bond was 
signed. Plaintiff does not say in so many 
words that Lalbihari actually witnessed the 
executant’s signature, but his witness No. 2 
does say so. I believe this evidence and 


1 find “that the scribe saw the bond 
signed.” What witness No. 2 said was 
that he and the persons whose names 


appear in the margin of the document 
and Lalbihari were present when the 
executant signed his name. The learned 
District Judge appears to hold that as 
Lalbthari was present when the mortgagor 
signed the document and afterwards signed 
his own name on the document, he must 
be regarded as an attesting witness. As 
authority for this view he cites the cases of 
Raj Narain Ghosh v. Abdur Rahim (1) and 


(1) 5 C. W. N, 454, 
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Dinamoyee Debi v. Bon Behari Kapur (2), and 
he disagreed with the interpretation that 
was put upon those rulings by Mr. Justice 
Griffin and myself in the case of Badri 
Prasad v. Abdul Karim (8). The present 
case, no doubt, differs from the Allahabad 
case just mentioned, for in that case the 
seribe of the document wrote his name on 
the deed before the deed was signed by 
the executant. “Bub we were of opinion 
- in that case that an` attesting witness 
within the meaning of section 68 of the 
Indian Evidence Act, 1872, was a witness 
who has seen the deed executed and who 
has signed the deed as a witness. Iam 
of the same opinion now and I rest my 
decision on the judgment of their Lordships 
of the Privy Council in the matter of Shamu 
Patier v Abdul Kadir Rowthan (4). In that 
case their Lordships quoted the decision 
in Burdett v. Spilsbury (5) with 
approval and in particular approved of 
the statement of the Lord Chancellor that 
a party who sees a Will executed is in 
fact a witness to it and if he subscribes 
as a witness, he is then an attesting witness, 
Their Lordships held that the’word “attest- 
ed” in section 59 of the Transfer of 
Property Act, the section with which we 
are concerned in the present case, was used 
in that sense. In the Allahabad case we 
said that although the scribe might have 
witnessed the execution of the deed in suit 
he did not sign the deed as a witness. 
The same remark may be made here. 
Lalbibari on the finding of the learned 
District Judge must be held to have seen 
the execution of the mortgage-deed, but it 
is evident that he did not sign the deed 
as a witness. I, therefore, hold that 
Lalbihari is not an attesting witness within 
the meaning of section 59 of the Transfer 
of Property Act. In my judgment the 
Munsif was right in dismissing the suit. 
I would allow this appeal, set aside the 
order of the District Judge remanding the 


(2) 7 ©. W. N. 160. 

(3) 19 Ind. Cas. 250; 35 A. 254; L1 A, L. J. 260, 

(4) 16 Ind. Cas. 250; 39 I. A 218; 16 C. W. N. 1009; 
35 M. 607; 23 M. L. J. 321; 12 M. D. T. 838; (1912) M. 
W. N. 935; 10 A. L. J. 259; 14 Bom. L. R. 1034; 16 O. 
L. J. 596 

B (1842) 10 CL. & F. 340; 569 R. R. 195; 8 E. R. 
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suit for re-trial and dismiss the suit with 
costs in all three Courts. 

JwaLa PRASAD, J.—The only point that 
arises in this appeal is whether the mort- 
gage-bond in suit was duly attested by at 
least two witnesses as required by, section 
59 of the Transfer of Property Act. The 
bond bears the signatures of a number of 
persons as attesting witnesses to it and 
also the signature of Lalbihari Lal described 
therein as the scribe of the bond. Upon 
the evidence in the case the learned Munsif 
held that one only of the witnesses of the 
bond was present at the time of the 
execution thereof by the mortgagor. The 
learned District Judge held thatthe scribe 
was present throughont the whole transaction 
from the drawing up of the bond till the 
parties went away. From this he infers 
that the scribe was present when the 
bond was signed and he says that the 
plaintiff No. 2 deposed that the scribe 
actually witnessed. the signature of the 
mortgagor. On looking into the evidence, 
I find that that witness does not say that 
the scribe witnessed the execution of the 
deed. The fact that lLalbihari Lal is 
described as katib tamassuk does not show 
that he did witness the execution. It 
often happens that the scribe of a deed 
does witness the execution and he may 
sign the deed because he has done so and 
yet describe himself as katib. In the 
present case there is no evidence that 
Lalbihari Lal did witness the execution of 
the deed and it cannot be presumed that 
he did. Iagree with the order proposed 
by the learned Chief Justice. 

By THE Court.—The order of the Court is 
that the appeal is allowed, the order of the 
District Judge set aside and the suit is dis- 
missed with costs. 


Appeal allowed. 
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MADRAS HIGH COURT. 
LETTERS Parent Appear, No. 318 or 1914. 
February 25, 1916. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

SUPPU NAYAKAN— PLAINTIFF — 
Patitrioner—APPELLANT 
Versus 


PERUMAL CHETTY—DEFENDANTS 


_ LEGAL REPRSENTATIVE—RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 2 (2),N115, 
0. XXII, rr, 8, 4+4—Decree—Abatement—Appeal— 
Revision, where appeal permitted — Charter Act (24 §°25 
Fic., c. 104), s. 15. 

An order declaring a suit to have abated is a 
decree from which an appeal lies. [p. 373, col. l; p. 
874, col. 2.] 

Subbayye v. Saminadayyar, 18 M. 496; 5 M. 
L. J. 68, Meenatchi Achi v. Ananthanarayana Ayyar, 
26 M. 224; 12M. L. J. 380, Bhikaji Ramchandra v. 
Purshotam, 10 B. 220, relied upon. 

Although rules 3 and 4 of Order XXII, Civil Pro- 
cedure Code, do not expressly state that the abate- 
ment of a suit has the same offcct as the dismissal 
of a suit, that appears to be the meaning of the 
Legislature, [p. 373, col. 2; p. 375, col. 1.] 

Under the present Code it is not necessary to mako 
an order that the suit shall abate, inasmuch as it 
abates ipso facto if no application is made under 
rule 3 or rule 4 of Order XXII, Civil Procedure 
Code. {p.375, col 1.] 

Upon a suit abating under rule 8 or rule 4 of 
Order XXIT of the Code of Civil Procedure, a decree 
dismissing the suit must follow. [p. 375, col. 1.] 

Per Sadasiva Aiyar, J—Where there is an appeal 
to the District Court and a second appealto the 
High Court, section 115, Civil Procedure Code, cannot 
apply. [p. 378, col. 1.] 

Visvanathan Chetty v. Ramanathan Chetty, 24 M. 
646; Subbiah Pillai v. Kailasam Pillai, 26 Ind. Cas. 19; 
1 L. W. 905, relied upon. 

The power under section 15 of the Charter Act 
can only be exercised in extraordinary cases and 
subject to the enactments of the Indian Legislaturo. 
, Lp. 874, cols, 1 & 2.] 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Ayling, in Civil Revision Petition 
No. 513 of 1913, for revision of the decree 
of the Court of the District Munsif of Melur, 
in Original Suit No. 634 of 1912 (Original 
Suit No. 178 of 1911 on the file of the Court 
of the District Munsif of Dindigal.) 

Mr. K. 8. Jayarama Atyar, for the Appel- 
lant. 

Mr, T. V. Muthukrishna Atyar, for the Re- 
spondent, 

JUDGMENT. 

Sapasiva Atyar, J.—The appellant was the 
plaintiff in Original Suit No. 178 of 1911 
on the file of the District Munsif’s Court 
of Dindigal. The only defendant in the suit 
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died in March 1912. On the 15th April 
1912, the plaintiff applied to bring in thé 
defendant’s son Perumal Chetty on the record 
as the defendant’s legal representative. He 
failed to mention the Order and rule of the , 
Civil Procedure Code, under which the 
application was filed. On the 23rd April 
1912 the Court returned the application to 
him for amendment giving him three days’ 
time to take it back, amend and re-present 
it. The District Court transferred the suit 
about the endof April 1912 to the District 
Munsif’s Court of Melur for disposal. The 
records were sent away from the District 
Munsif’s Court of Dindigal accordingly to 
the District Munsif’s Court of Melur but 
retaining the above application (which was 
not taken back by the plaintiff for amendment 
and re-presented). The other records were 
sent away from the District Munsif’s Court 
of Dindigal on 25th May 1912 and the suit 
was numbered Original Suit No. 634 of 1912 
on the file of the District Munsif’s Court of 
Melur. The plaintiff's application which he 
had been ordered to take back seams to have 
been sent to.the District Munsif’s Court of 
Melur separately in October 1912. Then on 
the 13th November 1912 the plaintiff put ina 
petition in the Melar District Munsif’s Court 
to excuse the delay in taking back, amending 
and re-presenting the application. The peti- 
tion was ordered without notice having been 
sent to the respondent (the deceased de- 
fendant’s son) and he was brought on the 
record and was designated as the 2nd defend- 
ant’ in thecass. Whensummous was served 
on him, he contended that the suit had abated 
in September 1912 on the expiry of six months 
from his father’s death, that the plaintiff had 
no right after the suit had abated to put in 
any application in the suit other than an ` 
application to set aside the abatement, as the 
suit must be taken to have come to an end on 
the abatement and that the order of the Court 
extending time for re-presenting theapplication 
to bring in the legal representative and 
directing the legal representative to be brought 
on record was passed without jurisdiction. 
Thereupon an additional issue was framed in 
the suit, namely, “Whether the suit should 
abate for thereasons given inthe written state- 
ment of the 2nd defendant”? 

The District Munsif decided this issue in 
the 2nd defendant’s favour and dismissed the“ 
suit with costs on 17th March 1913, 
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'The plaintiff then filed Civil Revision 
‘Petition No. 513 of 1913 under section 115, 
Civil Procedure Code, in this Court. Mr. 
Justice Ayling dismissed the revision petition, 
on the ground that the decree of the District 
Munsif was appealable and hence no petition 
lay under section 115 of Act V of 1908 to the 
High Court. ' 

This Letters Patent Appeal is against the 
above order of the learned Judge, the grounds 
of appeal being: — 

“2. The learned J udge erred in holding that 
the order sought to be revised was a decree 
and hence appealable.” 

3. The learned Judge failed to note that 
the order in question did not conclusively 
determine any of the rights of the parties in 
controversy in this suit and as such was not a 
decree within the meaning of the Civil Proce- 
dure Code of 1998.” 

“4. The learned Judge should have inter- 
fered at least on the ground that there is no 
defence to the contentions of the petitioner and 
that any appeal to the District Court would 
only multiply proceedings.” 

The fourth ground cannot be accepted, as 
where there is an appeal to the District Court 
and a second appeal to the High Court, section 
115 cannot apply. See Visanathan Chetty v. 
Ramanathan Chetty (1) and Subbiah Pillai v. 
Kailasam Pillai (2). 


As regards the other two grounds, there are 
no doubt observations in certain decisions of 
the Calcutta and Allahabad High Courts [see 
Hamida Bibi v. Ali Husen Khan (8), and 
Walayut Husain v. Ram Lal(4)] which support 
the appellant’s contention, buton the other 
hand this Court has held in Subbayya v. Nami- 
nadayyar (5), and in Meenatchi Achi v. 
‘Ananthanarayana Ayyar (6), following Bhikaji 
Ramchandra v. Purshotam (7), that an order 
declaring a suit to have abated isadecreefrom 
which an appeal lies. The appellant’s learned 
Vakil, Mr. K.S. Jayarama Aiyar, has called our 
attention to the fact that whereas under 


(1) 24 M. 646. 

- (2) 26 Ind. Cas. 19; 1 L. W. 905. 
(3) 17 A 1723 A. W. N. (1895) 42. 
(4) 25 Ind Cas. 643; 12 A. L. J. 1118, 
(5) 18 M. 496; 5 M. L. J. 63. 
(6) 26 M. 224; 12 M. L. J. 380. 
(7) 10 B. 220, 
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section 366 of the old Code, when a plaintiff 
died the Court had to pass an order that the 
suit shall abate if no application is made 
within the time limited by law, ete., 
under Order XXII, rule 3, of the 
new Code the suit abates without a formal 
order of the Court that the snit shall 
abate. But Ido not think that this makes 
any difference in principle. Under the old 
Code, section 868, when a defendant died 
and the right to sue survived but the plaintiff 
failed to make a proper application within 
tha period prescribed, the suit abated with- 
out any formal order. It was only to make 
the wording of the provisions prescribed for 
the two sets of circumstances to conform with 
one another as far as possible that Order 
XXII, rule 3, has used the words “the suit 
shall abate” instead of the expression in the 
old section 366 “the Court may pass an 
order that the suit shall abate.” The practice 
in the Madras Courts so far as I know is 
that when the suit has abated, the Court also 
ipso facto dismisses the suit, that is, it takes it 
off from the file of the pending suits. Thongh 
Order XXII, rules 3 and 4, do not expressly 
state that the abatement of a suit is of the 
same effect as the dismissal of the anit, I 
think that that is the meaning of the Legisla- 
ture and in Subbayya v. Saminadayyar (5) 
there was a decree dismissing the suit drawn 
up on the abatement of the suit and against 
that decree the learned Judges held that an 
appeal lay. Again the analogous Order XXII, 
rule 8, (old section 370) states in clause (1) 
that the insolvency of a plaintiff shall not 
cause the suit to abate if the assignee or 
Receiver wishes to continue the suit. And 
then in clause (2) it is said that if the as- 
signee or Receiver neglects or refuses to 
continue the suit and the defendant applies 
for the dismissal of the suit, the Court may 
make an order dismissing the suit. Thus the 
abatement of the suit and the passing of an 
order which has the force of a decree dismiss- 
ing the suit are treated as closely connected, 
if not identical, proceedings. I might, how- 
ever, suggest that the Rule Committee might 
make it clear by the enactment of a rule that 
in cases where suits have abated without the 
necessity of a formal order, a decree dismiss- 
ing the suit should be drawn up us on the 
date of the abatement, unless of course the 
abatement is set aside by appropriate proceed- 
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ings. In Subramaniu Iyer v. Venkataramier 
(8) myself and Napier, J., held that an order 
of the Court declaring that the suit has 
abated owing to the cause of action not 
surviving, was a decree as it determined that 
the rights of the plaintiff ceased to exist on 
his death and, therefore, it fell within the 
definition of a decree, “there being no appeal 
provided for in the Codefiom that order as 
an appeal from an order. See exception (a), 
section 2, clause (2), Civil Procedure Code.” 
Mr. Jayarama Iyar, however, argued that 
the definition of a decree in section 2, clause 
2, applied only where the order disposing of the 
suit contained an express adjudication on the 
defences raised by the defendant or the rights 
set up bythe plaintiff, (defences not only on 
the merits but on technical questions like 
- limitation or res judicata) but that where he 
adjudication of the suit had proceeded on 
mere questiuns of procedure (such as where 
the suit is dismissed for default, etc.) the 
order is not adecree within the definition. 
He relied upon several cases decided by tke 
other High Courts for the establishment of 
this proposition. But as I said before this 
High Court bas held that whera the suit is 
finally determined by the order it is a decree, 
unless it is excepted specially ər unless an 
appeal is prcvided for by the Code itself 
from such an order as an appeal from an order. 
In fact, the new Code whén it says that the 
definition of a decree “shall not ‘nclude any 
order of dismissal for default”, clearly implies 
that but for the exception so expressly 
enacted an order of dismissal for 
default woull be a decree as ıt determines 
the rights of the parties with revard to the 
matters in controversy in the suit. The 
controversy as tc preliminary and final 
decrees in the Bombay High Court which 
was set ab rest finally by Chanmalswami v. 
Gangadharappa (9), which was relied on 
by Mr. Jayarama Aiyar, has not much 
relevancy on this question of the 
definition of a decree. I, therefore, hold 
that Ayling, J., was right in dismissing the 
revision petition before him. We were asked 
to interfere finally under section 15 of the 
Charter Act, but the power under that section 
can only be exercised in extraordinary cases 


(8) 31 Ind. Cas. 4. 
(9) 26 Ind. Cas. 885; 39 B. 339; 16 Bom, L, R. 954. 
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and subject to the enactments of the Indian 
Legislature. I, therefore, dismiss the Letters 
Patent Appeal with costs. ` 

Moors, J.—I agree. The question raised 
by this appeal is whether the District 
Munsif’s order dismissing the suit on the 
ground that it had abated under Order XXT, 
rule 4 (3), of the Code of Civil Procedure, by 
reason of the application which had been 
made under sub-rule (1) of Order XXII, 
rule 4, of the Code to make the legal 
representative of the deceased -defendant a 
party not having been re-presented within 
the time fixed by law, is a decree and appeal- 
able as such. 
` In Subbayya v. Swaminadayyar (5) follow- 
ing Bhikaji Ramchandra vy. Pursetham 
(7), it was held that an appeal lay 
against an order rejecting an application 
under section 366 of the Code of 1882 to 
bring on record a person claiming to be 
the legal representative of a deceased 
plaintiff and dismissing the suit on the 
ground thatit had abated, and also against 
the dismissal of the suit. In Bhikaji 
Ramchandra v. Purshotam (7) Sargent, 
©. J., and Birdwood, J., held that an order 
under section 366 of the Code of Civil 
that a suit does abate, was 
virtually a decree within the meaning of 
section 2 of Act XIV of 1882 as it dis- 
posed of the plaintiffs slaim as effectually 
as if the suit had been dismissed, and 
appealable. In a recent case, Subramania 
Iyer v. Venkataramier (8), my learned brother 
and Napier, J.,.ruled that an order declar- 
ing that a snit had abated owing to the 
cause of action not surviving was a decree 
as it determined that the right of the 
plaintiff ceased to exist on his death and, 
therefore, came within the definition of decree 
in section 2 (2) of the Code of Civil 
Procedure. 

I respectfully follow these decisions. It 
is true the words “the suit shall abate” 
in sub-rule (2) of Order XXII, rule 3, of 
the Code of Civil Procedure have been 
substituted for the words “the Court may 
make an order that the suit shall abate” 
which occurred in section 366 of ‘ct XIV 
of 1852. 


The latter words gave rise’ to a conflict 
of opinion as to whether an order that a 
suit shall abate was appealable, the Madras 
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and Bombay High Courts holding that 
such an order was a decree, and, therefore, 
appealable, while the Allahabad High 
Court took a different view. It is probable, 
1 think, that the alteration in the wording 
was made in order to give effect to the 
Madras and : Bombay rulings and bring 
the language of the two rulings into 
conformity. Under the present rule it is 
not necessary to make an order that the 
suit shall abate. The suit abates zpso facto 
if no application is made under sub-rule 
8, rule 4, of Order XXII of -the 
Code of Civil Procedure within the time 
fixed by law, and must be dismissed. 

As pointed out by my learned brother 
although rules 3 and 4 of Order XXII of 
“the Code of Civil Procedure do not expressly 
` state that the abatement of a suit has 

the same effect as the dismissal of a suit, this 
appears to have been the intention of the 

Legislature. Upon a suit abating under 

rule 8 or rule 4 of Order XXII of the 

Code of Civil Procedure, a decree dismissing 
_ the suit must follow. 

i Appeal dism issed, 
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Present:—Mr. Justice Sharfuddin and 
Mr. Justice Mullick. 
JAGARNATH PRASAD AND OTHERS— 
PLAINTIFES— APPELLANTS 
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JAIKISHUN PRASAD AND OTHERS— 


DEFENDANT3S— RESPONDENTS. 

Hindu Law— Will, construction of—-Giit to woman— 
Nature of interest conveyed— Presumption—Restraint 
on alienation void—Alienation by woman——-Discharge of 
debts incurred in  business-—Estoppel— Representation 
which does not mislead—Evidence Act (I of 1872), 
s. 115. 

In the absence of words of limitation, gifts to 
women in Hindu Law, with the exception of a widow, 
must be presumed to convey an absolute interest, 
` unless there is something repugnant in the context, 
[p. 378, col. 2.] . 

Atul Krishna Sircar v, Sanyasi Churn Sirear, 32 0. 
1051; 2 0. L. J. 80; 9 C. W. N. 784; Musammat Kollany 
Kooer v. Luchmee Pershad, 24 W. R. 895; Bhoba Tarini 
Debya v. Peary Lali Sanyal, 24 C. 646; 1 C. W. N. 578 
and Ramasami v, Papayya, 16 M. 466; 3 M. L. J. 205, 
referred to, g f 
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There is no presumption ‘that a Hindu woman, 
other than a widow, is incapable of taking anything 


` more than a life-interest. [p. 378, col. 2.] 


Where the main purpose of a Will is to bequeath 
an absolute estate of inheritance toa Hindu woman, 
terms which purport to croate a perpetuity or to 
impose rostraints on alienation repugnant to the 
estate created are inoperative and the Will is other- 
wise valid. [p, 376, col. 2; p.'378, col. 2.] 

Under section 115 of the Evidence Act an omission 
to give certain information may estop, but this can 
only be in cases where the party setting up estoppel 
had no information of the real facts; there oan be 
no-estoppel if the party to whom the representation 
is made does not believe it to be true, for in such a 
case the resulting conduct is in nosense the effect 
of his preceding declaration. This section does not 
apply to cases where the statement relied upon is 
made to a persah who knows the real facts and 
is not misled by the untrue statement. [p. 877, col. 
1; p. 379, col 2.) 

Gregg v Wells, (1889) 10 Ad. & E. 90; 113 E. R. 35; 
2P.&D 296: 8L. J. Q. B. 193; 50 R. R. 347; Thomas 
Barclay v. Syed Hossein Ali Khan, 6C. L. J. 601, dis- 
tinguished. 

Per Mullick, J—A bequest only of the income of 
a property creating somothing in the naturo of a 
perpetuity must be, and is, void under the Mindu 
Law. [p. 878, col 2.] 

Shookmoy Chanra Das v. Monoharri Dassi, 11 C. 
684: 12 I, A 108; 4 Sar, P. C. J. 639; 9 Ind. Jnr, 234, 
followed. 

A Hindu widow can alienate property for the 
payment of debts incurred in iho management 
of a business which forms part of the family ostato. 
[p. 879, col. 1.] : 

Sham Sundar v. Achhen Kunwar, 25 I. A. 188; 21 
A. 71; 2 0. W.N. 725; 7 Sar. P, ©. J. 417, referred to. 


First appeals from the decision of the 
Officiating Sub-Judge, Darbhanga, dated the 
19th March 1913, in Suits Nos. 340, 838 and 
339 of 1911. 

Mr. Pugh (with him Messrs. K. P. Jayaswal 
and Baldeo Narayan Singh), forthe Appellants, 

Sir Rash Behari Ghosh (with him Messrs. 
Purnendu Narayan Sinha and Fakhruddin and 
Dr, Dwarkanath Matter), for the Respondents. 

- JUDGMENT. j 


SHARFUNDIN, J.— These are three appeals, 
namely, Nos. 242, 243 and 244 of 1913, 
arising respectively out of suits Nos. 840, 
838 and 339 of 191!. Inall the three suits 
there are the same plaintiffs. Plaintiff No. 1 
ig the son of a lady named Sahodra 
Bibi and the plaintiffs Nos. 2 and 3 appear 
to be speculative purchasers from plaintiff 
No. 1 with regard to 7 annas of the interest 
that plaintiff No. 1 may be held to be en- 
titled to. The defendants in the three suits 
are purchasers from Sahodra Bibi herseif, 
The plaintiffs’ suit is that Sahodra 
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Bibi had only a life-interest under a Will exe- 
cuted by Fateh Chand on the 25th Chet 


1255 Fasli and thatas only a life-holder she 


had no right to alienate the properties, which, 
are the subject of the suits, by conveying 
‘to the defendants an absolute interest in 
those properties. The Willin question is to 
be found at page 41 of the paper-book in 
appeal No. 243. A translation of the Will 
has also beem given by the Subordinate 
Judge in his judgment. It appeared 
that one Fateh Chand, who was a wealthy 
banker and landholder having an extensive 
business and. dealings with other firms, had 
his principal place of business in. Patna; 
but he bad a branch at Muzafferpur as 
well. He was an old man without any 
issue. He made a Will as already observed, 
by which he gave some interest to his widow 
Musammat Sheodei, but the interest so given 
to her was no doubta limited interest because 
we find in the Will the testator stating that 
Musammat Sheodei held the properties 
tahin-d-hayaé. that isto say, during her life- 
time. Sahodra Bibi was a daughter of the 
testator’s brother Sakhi Chund, It appeared 
that Sahodra Bibi from her infancy was 
brought up by the testator. He also celebrated 
her marriage at his own cost. He has made 
a certain provision for this niece of his, and 
the question for the purpose of the present 
appeal is, as to whether the estate given to 
Sahodra Bibi was an estate only for life or an 
absolute and heritable estate. There can be 
no doubt that the testator had affection for 
Sahodra Bibi, because we find that when mak- 
ing a provision for his widow Sheodei he en- 
joined Sheodei to make over a sum of a lakh 
of rupees to Sahodra Bibi for her mainte- 
nance. The disposition made in the Will is 
to the following effect, that if a sonor a 
daughter be born to the testator that son or 
daughter will be the malik of the whole pro- 
perty, moveable and immoveable, and if no 
son or daughter be born thenhis niece Sahodra 
will get one lakh of rupees from Musammat 
Sheodei, upon which Sahodra will maintain 
herself. Then after Sheodei’s death Sahodra 
will get the balance of the properties; but 
while makinga provision for Sahodra it is 
important tonote that there is no limitation 
or restriction by restricting her estate to her 
lifetime. It seems to me that at the time 
of the execution of the Will there were two 
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ideas prominent in the mind of the testator. 
First, to perpetuate his own name, and second, 
that the properties left by him should not be 
transferred in any case. He laid downa con- 
dition that even Sahodra Bibi is nottoalienate 
the properties in her possession under the 
Will. But if Sahodra acquired an absolute 
interest the condition is invalid and she had 
fall anthority to alienate‘any and all of the 
properties in favour of anybody she liked. 
The question, therefore, is as to whether the 
estate given to Sabodra was un estate for life 
or an absolute estate. From a certain 
passage in the Will it appears to me that 
the estate given to Sahodra by the testator 
was an absolute estate, an absolute and heri- 
table estate, because I find it is stated therein, 
“if my wife or my niece directly or indirectly, 
or the latter’s heirs born of her womb, deviate 
from paying the expenses of, and repairing 
the temples as before, she or they will bring 
disgrace upon themselves in this world and 
shall be answerable in the other world.” If 
the intention of the testator had been to give 
only a life-interest to his niece there was no 
necessity of mentioning anything about the 
heirs born of her womb, and the injunction of 
keeping the worship and also the repair of 
the places of worship is one not only to his 
niece but also to his niece’s heirs, It is clear, 
therefore, from this that the idea in the mind 
of the testator was that his niece Sahodra 
should get an absolute title. The Sub- 
ordinate Judge has also come tn the same 
conclusion. That being so, Sahodra had fell 
authority to convey any portion of the proper- 
ty in her hands to the defendants; on the 
interpretation that I give to the Will these 
three suits have been rightly dismissed. 
Many objections were taken during the 
course of argument on behalf of the respond- 
ents, but for the purposes of the present 
appeal it isnot necessary to discuss those 
questions, questions which do not form part 
of the pleadings of-the case. It was urged 
that the plaintiffs were estopped from alleg- 
ing that the Will gave to Sahodra only 
a life-interest. From the evidence it appears 
that during the lifetime of Sahodra, and 
during her management of the business, the 
business failed with large debts due to other 
people. On the failure of the business there 
was a regular clamour among the creditors 
to adopt means to secure repayment of those 
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debts. Sahodra’s business had no money and 
the means that were thought of to pay off the 
debts was by sale of the properties. In the 
negotiations of the sale Sahodra’s son Jagar- 
nath, plaintiff No. 1, took part, and it is alleged 
that he induced and persuaded intending par- 
chasers to purchase the properties on the 
assurance that his mother Sahodra had an 
absolute interest. It is a proved fact that 
Fateh Chand was very wealtby. He had busi- 
nesses in Patna, Muzafferpur and various 
other places. He was very well known in 
society ; itis not likely that when thecreditors 
went to Muzafferpur to the house of Sahodra 
and held a meeting there, that they did not 
come to know that she was holding the estate 
under a Will of her grand-uncle Fateh Chand: 
I find there is no evidence on the record to 
show that the purchasers from Sahodra had 
no knowledge of the existence of the Will at 
the time when they purchased the properties 
from Sahodra. There canbe no doubt that 
under section 115 of the Evidence Act, an 
omission to give certain information may 
estop, but this can only be in cases where the 
party setting up estoppel had no information 
of the real facts; there can be no estoppel 
if the party to whom the representation is 
made does nct believe it to be true, for in such 
a case the resulting conduct is in no sense the 
effect of the preceding declaration. This sec- 
tion does not apply to cases where the state- 
ment relied upon is made to a person who 
knows the real facts and is not misled by the 
untrue statement. None of the purchasers 
examined say that he did not know about 
` the existence of the Will, and that he be- 
lieved the representations made by Jagar- 
nath, 


The next question raised was that the suit 
was barred by limitation. I do not think 
that it is necessary to discuss that ques- 
tion after having held that the Will gave 
an absolute interest to Musammat Sahodra, 
and that being my opinion, the appeals are 
dismissed with costs. 


MOLLICK, J.—I agree with the result 
which has been arrived at by my learned 
brother, andI will deal very shortly with the 
points which have been argued by the parties 
before us. It is necessary at the outset 
to give the salient dates upon which the 
cases of the parties rest. Fateh Chand’s 
Will, that is, the Will in suit, was executed 
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on the 13th April 184%. Fateh Chand 
died either the same year or the following 
year. Plaintiff No. 1, Jagarnath, was born 
in 1852; Sheodei the wife of Fateh Chand 
died in 1853. In 1869 Sahodra executed 
a power-of-attorney appointing her husband 
Manohar Lal as her agent. After this year, 
the firm of which Sahodra was the pro- 
prietor and manager, got into difficulties. 
On the 17th June 1884, Sahodra and 
Jagarnath sold one of the properties left 
by Fateh Chand to one Banwari Lall. That 
sale is not disputed in the suits before 
us. On the 24th July 1884, Sahodra 
made the first of the sales with which we 
are here concerned, namely, the sale to 
Domi Lall, the father of Bisheshar, the 
principal defendant in Suit No. 389, out 
of which arises Appeal No. 244. That deed 
was signed by Manohar on behalf of 
Sahodra and witnessed by Jagarnath. On 
the 18th September 1584, Jagarnath filed a 
petition of insolvency in the High Court 
of Calcutta. On the 29th December 1884, 
Sahodra sold to Mathura Moban and Hanu- 
man Das the properties covered by Appeal 
No. 248, which arises out of Suit No. 338. 
On the 10th January 1885, Sahodra made 
the sale to Sri Kishen, the uncle of the 
defendant Jai Kishen, of the property cover- 
ed by Appeal No. 242, which arises out 
of Suit No. 340. On the 4th March 1885 
Jagarnath withdrew his application for insol- 
vency. Now, the first question which arises 
in the appeals, and which is common to 
all of them, is with reference to the Will 
The learned Vakils who have appeared for 
the respondents have maintained, firstly, that 
there was no Will at all, or that if there 
was a Will it was revoked, and that the 
title of Sahodra rests on adverse possession 
as against Jagarnath or the heirs of Fateh 
Chand. There was some attempt made in the * 
Court below to make out a case of heir- ` 
ship, but that case has been abandoned before 
us, and the position is that if there is a Will 
then the only way in which defendants can 
succeed is by showing that Sahodra ac- 
quired a title by adverse possession, I will 
address myself first of all to the case 
whether there was any Will. 

It is urged, firstly, that the evidence as 
to the execution of the Will is insufficient; 
secondly, that there is no evidence that 
the Will was given effect to, or that it 
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was operative; thirdly, that there is no trace 
of the Will in Sheodei’s lifetime; fourthly, 
that there is no evidence that the origi- 
nal Will was ever lost. In my opinion all 
these contentions are groundless. The con- 
temporaneous documents show that, not only 
was a Will executed, but that it was acted 
upon. There is also evidence to show that 
the registration proceedings in connection 
with that Will, so far at least as it is 
possible to ascertain at this distance of time, 
were regular, and that the story that the Will 
has in fact been lost is a true story. Then it 
is contended that even if the Will was 
executed, it did not contain any valid 
disposition of property. In my opinion, the 
terms of the Will, so far as they purport 
to create a perpetuity and in so far as the 
restriction upon alienation is repugnant to 
the estate created, are inoperative; but the 
main purpose of the Will is, as my learned 
brother has stated, to bequeath an absolute 
estate of inheritance to Sahodra, and so 
far as that estate is concerned, the Will, 
in my opinion, is a valid document. 


I will next refer to the attacks which 
have been made upon the mode in which 
the Will has been proved. It is contended 
that the Will bas not been legally proved, 
and that no case has been made out for 
the admission of secondary evidence, It 
appears that under section 9, Regulation 
XXXVI of 1793, the Will was duly registered 
and a copy was kept in the Registration 
Office and the original was returned to the 
testator. We have in evidence that Jagar- 
nath saw the Will in the possession of his 
mother Sahodra at some period after Sheo- 
dei’s death. We have also evidence to the 
effect that the Will was kept after the 
death of Sahodra by Jagarnath in a two- 
_ storied house which was destroyed by rain, 
and that in consequence of that destruction, 
a ‘number of papers kept in that house 
disappeared. J agree with the learned Sub- 
ordinate Judge that the story of the destruc- 
tion of the Will at the time, notwithstand- 
ing many discrepancies, is on the whole true. 
Therefore, the Will having been destroyed, 
the certified. copy which has been produced 
in evidence in the Court below is admissible 
as secondary evidence. As to the allegation 
that the Will was revoked there is no 
evidence whatever. The Will, in my opinion, 
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was avalid Will at the time of Fateh 
Chand’s death, and the distribution of the 
property merely depends upon the construc- 
tion which we are to place upon that Will. 
I will turn, therefore, to the main question 
of the case, namely, the construction. 

I agree with my learned brother that 
the estate which was conferred upon 
was not a life-estate but an 
estate of inheritance. It is no one’s case; 
that it was the intention of the testator to 
create an intestacy upon the death of Sahod- 
rais not well-founded. There is no reason 
why the testator should have intended to 
create an intestacy. It was his intention to 
make provision not only for Sahodra herself, 
tut for her children. There is a clear 
indication that the estate of Sahodra was 
to be an estate something different from 
the estate of Sheodei, and I do not see 
why, if he intended Sahodra to have only 
a life-interest, he should have enjoined 
upon her and her heirs the duty of preserv- 
ing the temples and performing the religious 
observances. 

Taking the documents asa whole, I am 
satisfied that it was his intention that Sahodra 
should have complete control of the property, 
in order that the testator’s name might be 
preserved for ever. We must assume that it 
was not the intention of the testator to 
assign merely the profits of the property, in 
view of the case of Shookmoy Chandra Das v, 
Monoharri Dassi (1), which lays down that a 
bequest only of the income of a property 
creating something in the nature of a perpe- 
tuity must be and is void. Another argument 
against onr holding that the estate created in 
favour of Sahodra was only a life-interest in 
the English sense, is that in the absence of - 
words of limitation, gifts to women in Hindu 
Law, with the exception of a widow, must 
be presumed to convey an absolute interest, 
unless there is something repugnant in the 
context. It does not necessarily follow that 
because Sahodra was a woman, therefore 
she was incapable of taking anything more 
than a mere life-interest. The following 
eases are authority for this: Atul Krishna 
Strcar v, Sanyasi Churn Sircar (2); Musammat 


(1) 11 C. 684; 12 I. A. 103; 4 Sar. P. O. J. 689; 9 
Ind. Jur. 234. 
(2) 320. 1051; 2 C, L, J. 50; 9 0, W. N, 784, 
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Kollany Kooer v. Luchmee Pershad (3); Bhoba 
Tarini Debya v. Peary Lall Sanyal (4) and 
Ramasami v. Papayya (5) 

Finallly, it has been contended on behalf 
of the respondents that even if the estate 
conferred upon Sahodra was not an absolute 
interest, yet her interest was not a life- 
interest such as is known to English Law 
but something corresponding to the interest 

‘of a Hindu widow, and that on the proof 

of justifying necessity the transfers with 
which we are dealing in the present appeals 
passed a good title. In my opinion this 
argument is well founded, and even if the 
estate passed to Sahodra was not an ab- 
solute estate, even then there was justifying 
Interest for the transfers in question. That 
interest was the payment of the debts 
incurred in the management of the business. 
Sabodra owed those debts, and it was her 
duty to discharge them, and, therefore, she 
was competent to alienate the immoveable 
property of Fateh Chand, for the purpose 
of discharging the debts thus created. The 
case of Sham Sundar Lal v. Achhan Kunwar 
(6) is sufficient authority for this proposition. 
So far, therefore, as ithe case of the 
respondents rests on the Will I am satisfied 
from every point of view that the Will 
conferred a transferable interest upon 
Sahodra, and the title which passed to the 
vendees, the defendants, and their predecessors, 
was a good title. Thenarises the question 
of estoppel and that question is independent of 
the Will. 

I agree with my learned brother that 
there can be no estoppel in this case, for 
the simple reason that the vendees of 
Sabodra could not possibly have been de- 
ceived. It is in evidence that the parties 
were well known to each other, and that 
the transactions were all carefully tested 
by expert legal advisers. It is impossible 
to believe that the assertions of Sahodra 
to the effect that she was the heir of Fateh 
Chand and the sole malik of the properties, 
or to the effect that she had acquired a 
title by adverse possession, really misled 
the vendees. Being the niece of Fateh 


(3) 24 W. R. 395. 

(4) 24 C. 646; 1 0. W. N. 578. 

(5) 16 M. 466; 3 M. L. J. 205. 

(6) 25 I. A. 183; 21 A. 71; 2 C. W. N. 729; 7 Sar, 
P, 0, J. AT. 
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Chand, Sahodra could not possibly have 
beenanheir. Being the mother of Jagarnath, 
beirg, as the evidence 
discloses, her manager, it was scarcely 
possible tbat she could have acquired a 
title by adverse possession against Jagarnath. 
In these circumstances the representation 
that she had acquired a good title to the 
properties, even if made by Jagarnath, 
could not have possibly deceived any one. 
Therefore, all those cases which have been 
cited on behalf of the respondents in 
support of the argument that silence on 
the part of Jagarnath when his mother 
was transferring his properties estops him 
from now setting up the trnth, seem to 
me to be irrelevant. Upon this point the 
authorities, which have been placed before 
us, are Gregg v. Wells (7) and Thomas 
Barclay v. Syed Hossein Ali Khan (8), and 
Isay that these anthorities do not apply 
to the facts before us. The general principle 
is, that section 115 of the Evidence Act 
does not apply where the statement relied 
upon is made to a person who knows the 
real facts and who is not misled by the 
untrue statement. When both parties are 
equally conversant with the true state of 
the case it is absurd to refer to the 
doctrine of estoppel. They and their legal 
advisers all knew what they were purchasing, 
and it is idle for them now to try and 
set up a case of estoppel against the 
plaintiff. The transactions were clearly in 
the nature of an attempt to get the 
better of the numerous other creditors, not 
less than 143, who were attempting to 
enforce their debts against Jagarnath and 
Sahodra. An examination of the circum- 
stances makes this clear. In the transfers 
of the 29th December 1884, and the 10th 
January 1885, the vendees knew that 
Jagarnath could not be a party to the sales 
for he had included these properties in his 
schedule of insolvency before the High 
Court. The only way to get any interest 
in the properties was to take a transfer 
from Seahodra and to risk the invalidity. 
In the sale of the 24th July 1884, 
although it was before the petition for 
insolvency, a suspicion arises that the very 


(7) (1889) 10 Ad. and E. $0; 2 P. and D. 296; 8 L. 


` J. Q. B. 193; 113 E. R, 35; 50 R. R. 347. 


(8) 6 0. L. J. 601, 
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same motives aperated, for that transaction 
took place only two months before the 
schedule was filed. I have no doubt that 
the vendees knew perfectly well that Sahodra 
could not have had the full title which 
she was purporting then to transfer. In 
these circumstances the case of estoppel 
does not arise. 

Then there is the objection that Jagarnath 
has not proved his heirship, that is to say, 
that he has not affirmatively established that 
he is the nearest heir of Fateh Chand. 
Reliance has been placed upon In re Jackson. 
Jackson v. Ward (9) for the proposition 
that in a suit for recovery of possession 
of land there must be reasonable evidence 
to show that the plaintiff is the nearest 
heir. It is unnecessary to challenge this 
proposition. The evidence, in my opinion, 
clearly shows that there was such reusonable 
evidence before the learned Subordinate 
Judge, and that the rebutting evidence 
which has been furnished by Thakur Das 
and Budri on behalf of the respondents is 
totally insufficient for the purpose of defeat- 
ing the plaintiff. The learned Subordinate 
Judge has not recorded any finding upon this 
point, which was one of the issues in the case, 
but on an examination of the evidence I have 
no doubt that the plaintiff has made out the 
heirship which he claims. 


Then the defendants have resisted the 
suit on the ground of limitation. It is said 
by the plaintiff that Sahodra died on the 
9th November 1899; the suits were institut- 
edon the 9th November 1911, that is, on 
the very last day en which 12 years’ limita- 
tion expires. The defendants plead that 
Sahodra died about the lst Kartik, corre- 
sponding to the 20th October 1899. They 
base this plea upon an application for muta- 
tion filed by Jagarnath immediately after 
the death of Sahodra, in which itis stated 
that Sahodra died about the beginning of 
Kartik. Two witnesses are also called to 
prove that Sahodra, died on the Ist Kartik. 
On the other hand in the plaint filed on the 
2lst May 1901, against his sisters, Jagar- 
nath stated that Sahodra died on the 29th 
Kartik, corresponding to the 16th Novem- 
ber 1899. It is possible that this figure 


(9) (1907) 2 Ch, D 354; 76 L. J, Ch. 553, 
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29 wasa slip for the figure 21, and that 
corresponds to the 9th November. But 


-in any event the applicants’ right having 


accrued it is difficult to get over the state- 
ment in the mutation application which 
speaks of the beginning of Kartik. I can 
searcely believe that Jagarnath meant the 
21st Kartik when he said that Sahodra died 
in the beginning of Kartik. On the other 
hand the plaintiffs prove an account-book 
kept in the regular course of business in the 
firm of Bishunath Mahton, which shows 
that certain presents were sent to Jagarnath 
on the occasion of the shrad ceremony of 
his mother. The date of the entry is the 
22nd November 1899, and it is urged that 
Sahodra could not have died earlier’ than 
the 7th November, because the ceremony 


cannot, in Hindu families, take place later . 


than 15 days after the death. No doubt 
this entry is entitled to some weight as 
corroborative evidence; but it is not admis- 
sible as independent evidence because Sri 
Kishen, the writer, has not been called, 
and it has not been proved that he is dead 
or that he cannot be produced. Now accept- 
ing the entry as corroborative evidence, it 
merely raises a possibility ora presumption 
that the articles were sent some time before 
the 22nd November and that the death took 
place not earlier than the 7th November. 
In my opinion this evidence, {aken with the 
oral evidence produced on behalf of the 
plaintiffs, fails to rebut the evidence of the 
entry in the mutation application. I would 
hold, therefore, that the suit is barred by 
limitation. 


There remains only one other point which 
has been urged by the learned Vakils for 
the respondents. They say that plaintiff 
is not entitled to sueceed to the whole of 
the claim inthe present suits because in 
a previous consent decree he madea com- 
promise with one Chamru, agreeing to 
give to Chamru a certain share in the pro- 
perties in suit. An examination, however, 
of the agreement shows that the properties 
now in suit are not affected by the agreement, 
because one of the conditions of the agree- 
ment was that Chamru was to get a share 
in respect of those properties, for the 
recovery of which he advanced money to 
the plaintiff Jagarnath. As Chamru does not 
appear to have paid anything far the re- 
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_covery of the present properties he has no 
title in them. The result, therefore, is that 
the appeals fail and are dismissed with 


costs, 
Appeals dismissed. 


MADRAS HIGH COURT. 
ÀPPEAL AGAINST APPHLLATE Orper No. 90 
or 1914. 

Fobruary 9, 1918. 
Present:—Mr. Justice Sadasiva Aiyar and 

; Mr. Justice Moore. 
PALIKANDY MAMMAD—Patirioner— 
- APPELLANT 
7 versus 
-CHINGORAN KELOTH VALTA APPA 
‘alias KRISHNAN NAIR—Coonter- 


PETITIONER— RESPONDENT. 

` Civil Procedure Code (Act V of 1908); s. 60 (n)— 
Maintenance—Right to future maintenance, whether 
liable to attachment-—Appointment of Receiver. 

A mere right to future maintenance is not liable 
to attachment and sale in execution of a decree. A 
Court, therefore,has no power to appoint a Receiver 
to receive such ‘maintenance ‘and apply it in satis- 
faction of the decree. [p. 8&3, cols. 1 & 2 ] 

Nanammal v, Collector of Tr ichinopoly, 5 Ind. Cas. 

“879; 20 M. L.'J. 97; Tara Sundari Debi v. Saradu 
Charan, 7 Ind. Cas. 80; 12 C L. J. 146; Haridas 
Acharjia Chowdhry v. Baroda Kishore Acharjia 
Chowdhry, 27 C. 88; 4 C. W, N. 87, followed. 

Ranee Annapurni Nachiar v. Swaminathan Chetty, 
6 Ind. Cas. 439;34 M. 7; 8 M. L. T. 108; (1910) M. W. 
N. 505; 20 M. L. J. 785; Palaniappa v. Lakshmanan, 
16, "M, 429 at p. 484; Monessur Doss v. Beer Pratap 
Suhee, 15 W. R. 1&8, dissented from. 

Vaidyanatha Sastrial v. Eggia Venkatarama Dik- 
shitar, 30 M. 279; 17 M. L. J. 878; Muthuraman 
Chettiar v. Sundra Kumara Ittappa Sami» 9 M, L. 
J. 118 at p. 116; Govinda Pillay v. Meenatchi Achi, 11 
Ind. Cas. 152; (1911) 2 M. W. N. 663; 10 M.L T. 
493; 22 M. L. J. 204; Udoy Kumari Ghatwalin v, Hari 
Ram Shaha, 28 O. 483, distinguished. 

Syed Tuffuzool Hossein Khan v. Rughoonath Per. 
shad, 14M. I A. 40; 7 B.L R 186; 2 Suth. P. C. 
J. 434; 2 Sar. P. ©. J. 656 20 E. R. 70'; Asad Ali 
Molla v. Haidar Ali, 6 Ind. Cas, §26; 14 ©. W. N. 
918; 12 C. L. J. 130; 380.13; Paguine v. Snary, 
(1909) 1 K. B. 688; 78- L.J. K. B. 861; 100 L.T, 
220; 25 T. L. 212; Holmes v. Millage, (1893) 1 Q. B. 
551; 63 L. J. Q. B. 380; 4 R. 3832; 6S L. T. 205; 4l 
W.’ R. 354; 57 J. P. 551; Kočharla Seettamma v. 
Pillala Venkatarımanayyu, -2L Ind. Cas. 387; 14 M. 
L. T. 319; 25 M. L. J. 410; (3918) M. W. N. 918; 38 M. 
303 at p. 309, referred to. 

Appeal against the Appellate Order of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No. 74 of 1913, 
preferred against the order of the Court of 
the District Munsif of Tellicherry, in Execu- 
tion Petition No. 648 of 1912 (Original Suit 


No, 415 of 1906), 





Mr. K. R. Subramania 
Appellant. 


Mr. T. R. Narayana Atyar, for the Re- 
spondent. 


Sastri, for the 


JUDGMENT. 


Moore, J.—Under a family karar, Exhibit A, 

the respondent, the deposed karnaran of 
the ¢arwad, was allotted properties yielding 
an annual income of 1,1203 edangalés of 
paddy and Rs. 92-4, The karar further pro- 
vided that the respondent should be paid. 
Rs. 276 every year in monthly instalments 
of Rs. 23 before the 5th of each month 
for the purpose of meeting extra expenses, 
such as entertaining guests. The appellant 
who holds a money-decree against the re- 
spondent, applied for the appointment of a 
Receiver to realise the monthly allowances 
as they fell due in satisfaction of his decree- 
debt. Both the lower Courts held that 
right to receive future maintenance could 
not be attached, and that a Receiver could 
not be appointed to collect the allowance 
due to the respondent. Mr. Subramania 
Sastri for the appellant contends that the 
lower Courts have misconstrued the karar 
and erred in holding that the allowance in 
question is maintenance, that the monthly 
allowance is property which can beattached, 
and that the proper and convenient course 
would be to appoint a Receiver to collect 
the monthly instalments. 

I think that it is clear dipon the construc- 
tion of the document that the sum of Rs. 
276,-which is payable in monthly instalments, 
forms part of the respondent’s maintenance 
allowance, and that it represents an extra 
allowance granted to the respondent to enable 
him to maintain the dignity of his position 
as a retired karnavan of the tarwad. It is 
not, however, made payable out of any definite 
fund or estate, nor is any charge created. 
The allowance in question is clearly not a 
debt—a deb! must be specific, existing and 
definite. [Syud Tuffuzzool Hossein Khan v. 
Rughoonath Pershad (1)], and not merely a 
sum of money which may or may.not become 
payable at some future time, and the 
payment of which depends upon con- 
tingencies which may or may not happen: 
Haridas Acharjia Chowdhry v. Baroda 


(1) 14M. I. A. 40; 7 B. L. R. 186; 2 Suth. P. CJ. 
434; 2 Bar. P. C. J. 656; 20 B. R. 701. 
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Kishore Acharjia Chowdhry (2). Section 
60 (x) , Civil Procedure Code, provides that 
a right to future maintenance” shall not 
be liable to attachment or sale, the prohibi- 
tion being presumably based on grounds 
of public policy. The learned Vakil for 
the respondent argues that the right of the 
judgment-debtor to receive a monthly 
allowance isa right to future maintenance 
within the meaning of section 60 (x), Civil 
Procedure Code, that such right is not 
assignable, and that it cannot be attached 
prospectively before it becomes due. 

The question whether a right to future 
maintenance can be attached and sold has 
been exhaustively considered by Mr. Justice 
Mookerjee in Asad Ali Molla v. Haidar Ali 
(3) and Tara Sundari Debi v. Saradu Charan 
(4), in which the various decisions 
on the point are reviewed. The learned 
Judge observes at page 151* of the report 
that “while the cases in the books are: by 
no means easy to reconcile on any intelligible 
principle, there is a well-marked distinction 
between two classes of cases, namely, the 
one in which the right is merely to receive 
an allowance by way of maintenance periodi- 
cally, and the one in which the right 
relates to immoveable property granted and 
accepted in lien of a periodical allowance for 
maintenance,” and at page 156* “ that the 
true test to be appHed, when a question arises 
as to whether a right to maintenance 
is assignable or not, is whether the 
intention of the grantor was to create 
a purely personal right to receive a 


certain sum of money in the grantee, 
and consequently inalienable, or whether 
his intention was to create an in- 


terest in property, either a fund or an estate, 
which should be treated as alienable pro- 
perty.” A similar test has been applied in 
England. It bas been held that alimony 
payable to a wife is not assignable, because 
it is not in the nature of property but only 
money paid by the order of the Court from 
time to time to provide for the maintenance 


of the wife: In re Robinson (5). See also 
(2) 27 C. 38; 4 C. W. N. 87. 
(3) 6 Ind. Cas. 826; 12 O. L, J. 180; 14 C. W. N. 918; 
88 O, 18. 
(4) 7 Ind. Cas. 80; 12 C. L. J. 146, 


(5) (1884) 27 Oh. D. 160; 53 L. J. Ch, 986; 33 W. 
R. 17. 





~ #Tho page referred to is of 12 C. L. J.— Hd, 


Paquine y. Snary (6). “On the other hand, 
a life-annuity is assignable. In Holmes v. 
Millage (7) the Court of Appeal held that 
the Court has no jurisdiction to enforce 
satisfaction of a judgment-debt by appoint- 
ing a Receiver of the future earnings of a 
judgment-debtor, and that unless a man 
has assigned or charged his future earnings 
or has made a sum payable out of them, 
they cannot be prospectively impounded by 
any of his creditors by any ordinary pro- 
cess of execution, whether legal or equit- 
able.” Coming now to the Madras deci- 
sions cited by the appellants. Vakil, in 
Vaidyanatha Sastrial v. Eggia Venkatarama 
Dikshitar (8) which followed Muthu- 
raman Ohetivar v. Sundra Kumara 
Hitappa Sami (9), it was ruled that a here- 
ditary right to an. allowance out of the 
melvaram of certain lands was attachable 
but that case is, we think, distinguishable 
on the ground that a heritable right is 
not a mere personal right and consequently 
ought to be treated as assignable. 

In Muthuraman Chettiar v, Kundra 
Kumara Ettappa Sami (9) Mr.’ Justice Sub- 
ramania Aiyar observes that the word 
“maintenance” in section 266 of the Code 
of 1882 means nothing more than personal 
sustenance the right to which must under 
apy circumstances cease with the life of 
the party entitled thereto, whilea right of 
annuity payable to a man and his heirs 
is not a personal and limited right of that 
character. The decision in Nanammal v. 
Collector of Trichinopoly (10), where it was held 
that a decree for maintenance is a right to 
future maintenance and under section 266 
of Act XIV of 1882 cannot be attached 
nor can it be treated as a money-decree 
as against the appellant. Govinda Pillay v. 
Meenatchi Achi (11) does not also help the 
appellant? What was held in that case was 
that the crops standing on land allotted to 
a widow for maintenance were her property 


(6) (1909) 1 K. B. 688; 78 L. J. K. B. 361; 100 L. 
T, 220; 25 T. L. R. 212. 

(7) (1893) 1 Q. B. 551; 62 L. J. Q. B. 380; 4 R. 
332, 68 L. T, 205; 41 W. R. 354; 57 J. P. 551. 

(8) 30 M. 279; 17 M, L. J. 373. 

(9) 9M. L. J. 113 at p. 115. 

20) 5 Ind. Cas. 879; 20 M. L. J, 97. 

Ind. Cas. ; 22 M, L. J. 204; (1911) 2 M. W. 

N. 568; 10M. L, T. 493. 
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and as such available for her debts and 
could be attached and consequently did not 
fall within the interdiction in clause (1) of 
section 60 of the Civil Procedure Code. 

The learned Vakil for the appellant has 
referred us to Ranee Annapurnt Nachiar v. 
Swaminathan Chetty (12). In that case a 
widow had hypothecated her claim to past 
and future maintenance and the plaintiffs 
asked for the appointment of a Receiver 
to collect the amounts hypothecated and 
for a decree ordering the sale of the 
hypotheca. The observations of the learned 
Judges at page 9* of the report lend some 
support to the appellant’s contention that 
a right to future maintenance is transfer- 
able but the actual point decided was that, 
where the amount payable for maintenance 
is subsequently fixed by agreement or de- 
‘eree, a transfer of such an interest may 
be valid. The learned Judges did not 
express any opinion on the question whe- 


to attachment. 

Following the rulings in Nanammal v. 
Collector of ‘richinopoly (10) and Tara 
Sundari Debi v. Karada Charan (A), 
I am inclined to hold that a mere right 
to future maintenance is not liable to 
` attachment and sale and that the appel- 
lant was not entitled to attach the monthly 
allowance payable to the respondent for 
maintenance. I am also of opinion that 
the lower Courts were right in holding 
that they had no power to appoint a Receiver 
to collect the future maintenance due to 
the respondent. The learned Vakil for the 
appellant relies on section 51 (d) of the 
Civil Procedure Code, but that section 
merely declares in general terms the powers 
of a Court to enforce execution, one of 
which is by the appointment of a Receiver. 
Rule 1 of Order XL of the Civil Procedure 
Code gives power only to that Court in 
which the suit is brought or by which 
the property has been attached to appoint 
a Receiver. The said right to receive future 
maintenance is not property and cannot be 
attached. “A Court cannot appoint a Re- 
ceiver except it has seisin of the property 
either by a suit being pending or by 

(12) 6 Ind. Cus. 489; 34 M. 7; 8 M. L. T. 109; 
(1910) M. W. N. 605; 20 M, L. J. 785. 


*The page reforred to is of 34 M.—HEd, 


‘since. 


ther a right to fature maintenance is liable ` Baroda Kishore Acharjia Chowdhry (2). In 


proceedings in exesution of a decree made 
in a suit being pending, and attachment 
having been made.” See Ameer Ali and 
Woodroffe’s Civil Procedure Code, page 
1186. 

The learned Vakil for the appellant 
relies on Monessur Doss v, Beer Protap Sahee 
(13). In that case, maintenance payable 
in instalments had been awarded by 
a decree, and if was held that 
the Court might at the instance of a 
person who held a decree against the 
maintenance decree-holder make an order 
for the non-payment of an instalment by 
the party chargeable and for its non-receipt 
by the decree-holder (judgment-debtor in 
the second suit), i. e by the issue of a 
prohibitory order. In Ameer Ali and 
Woodroffe’s Commentaries on the Civil 
Procedure Code the learned authors say at 
page 293 that this has not been the practice 
See Haridas Acharjia Ohowdhry v. 


Udoy Kumari Ghatwalin v Hari Ram Shaha 
(14) the learned Judges, while holding that 
future rents and profits due toa ghatwal 
cannot as such be attached in execution 
of a.decree against him, sent the case back 
to the lower Court with directions to 
consider the propriety of appointing a 
Receiver to collect the rents and profits as 
they fell due. The facts of that case are, 
however, plainly distinguishable from the 
present one. 

In the result the appeal fails and is 
dismissed with costs. 

Sapasiva Atyar, J.—I entirely agree. As 
regards the case Ranee Annapurnit Nachiar 
v. Swaminathan Chetty (12), I am inclined 
with the greatest respect to hold that a 
right to receive future maintenance cannot 
be validly alienated. Shephard and Brown 
in their Commentaries hold that it is not 
alienable as it is not property within the 
enabling words of section 6 of the Transfer 
of Property Act. The learned Judges, 
following the observation in Palantappa v. 
Lakshmanan (15), hold that a right to future 
maintenance, thongh not “property” under 
the Transfer of Property Act and though 
not attachable under the Civil Procedure 


(18) 15 W. R. 188, 
ae) 28 C. 483, 
15) 16 M, 429 at p. 434, 
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Code, might be alienable under the 
principles followed by, Courts of Equity in 
England. We know that Courts of Equity 
have held that even the contingent right 
of an heir-presumptive can be validly 
charged. I think the Courts in India are 
bound by the Transfer of Proparty Act, 
the clear implication of section 6, clauses 
(d) and (h), of that Act being that a right 
to receive future maintenance cannot be 
validly alienated. 1 think that a transfer 
not recognised by the Transfer of Property 
Act” as legally effective cannot create any 
right in the alleged transferee. 

Mr. Subramania Sastriar contended that 
if a decree awarding future maintenance 
can be attached the rights granted by a 
private deed to receive future maintenance 
of definite rates can also be attached, but 
I think we are bound by the decision in 
Nanammal v. Collector of Trichinopaly (10) to 
hold the contrary. Whatever may be the 
law in England, it has been held that the 
law applicable in this country is that a 
right to recover damages for assault is not 
assignable.” [See Kocharla Seetamma v. 
Pillala Venkataramanayya (16).] While the 
prohibition against attachment found in the 
provision to section | 60 of the Civil 
Procedure Code and the prohibitions against 
transfer found in the clauses of section 6 
of the Transfer of Property Act have 
been both enacted on grounds of public 
policy, the prohibition against attachment, 
so far as it relates to “some of the 
properties mentioned in section 60 of the 
Civil- Procedure Code, (such as tools of 
artisans, necessary cooking vessels, ete.,) 
is not intended to interfere with the right 
of the owner to effect private alienations 
of those properties. The prohibition of 
private alienation itself found in the 
Transfer of Property Act rests, therefore, 
on rules of public policy of at least equal 
stringency with the prohibition against 
attachment found in the Civil Procedure 
Code and instead of being sought to be 
evaded by the P ORA in my opinion, 

i ly given effect to. 
PE Appeal dismissed. 


21 Ind. Cas. 387; 38 M. 308 at p. 309; 14 M. L. 
Po Hi 25 M. L. J. 410; (1913) M. W. N. 918. 


MADRAS HIGH COURT. 
Cryin Revision Perrrion No. 984 or 1915, 
January 25, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
PONNIATHAKATHOOT PARAMHES- 
WAREM MUNPU AND otaers— 
COUNTER- PETITIONERS—PETITIONERS 
© versus 
MOOTAEDATH MALLSERI ILLATH 
NARAYANAN NAMBOODRI AND ANOTHER 
— PETITIONER AND PrhArntire No, i-— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92, 0. 1, 
r. 10—Public trust—Suit by two worshippers with 
Advocate-General’s sanction—Death of one plaintif, 
if causes suit to abate —-Courťs power to add parties— 
Sanction of Advocate-Qeneral, if necessary for such’ 
addition, | 


A suib brought under section 92 of the Code of 
Civil Procedure, 1908, is a representative suit. [p. 
385, col. 1.] 

“As soon as a suit is instituted by two persons with 


. the previous sanction of the Advocate-General, all 


the-wvorshippers become parties thereto as a represen- 
tative suit and the subsequent death of one of tko 
plaintiffs does not cause the suit to abate. Tho 
Court has ample power under Order I, rule 10, Civil 
Procedure Code, to add other worshippers as addi- 
tional partics and the previous sanction of the Advo.- 
cate-General is not necessary for such addition. [p. 
385, col. 1.] 

Chhabila Ram v. Durga Prasad, 28 Ind. Cas. E81; 
37 A. 296; 18 A. L. J. 879, not followed. í 


Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of North Malabar, dated 
the 18th October 1915, in Civil Miscellaneous 
Petition No. 646 of 1915 in Original Suit No. 
21 of 1914. 

FAOTS.—Two of the worshippers interest- 
ed in a public temple instituted a suit 
under section 92, Civil Procedure Code, 
with the previous sanction of the Advocate- 
General. Subsequently one of the plaintiffs 
died and other worshippers obtained the 
sanction of the Advocate-General and applied 
to be added as parties to the suit. The 
defendants opposed the application on the 
ground that the suit had abated and that the 
application was barred by limitation. The 
District Judge, however, overruled the objec- 
tions and added the applicants as parties 
under Order I, rule 10. The defendants 
thereupon preferred this civil revision’ 
petition. ` 

Mr. A. Sundaram, for the Petitioners.— 
The suit must be deemed to have abated 
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[Chhabila Ram v. Durga Prased (1), as two 
persons are necessary [ Abdul Rahman Vv. 
Oassum Ebrahim (2). $ 

Mr. P. R. Ganapathi lyer, for the Re- 
spondents.— The decision of thePrivy Council 
reported as Venkatanarayana Pillay v. Sub- 
banmal (3) has set at vest the conflict of 
decisions in the Madras High Court regarding 
revivor of representative suits. A suit under 
section 92 of the Civil Procedure’ Code is a 
representative suit as much as one under Order 
I, rule 8, Civil Frocedure Code. Lakshmandas 
Raghunathdas v. Jugalkishore (4); Budree 
Das Mukim v. Chooni Lal Johurry (5). See 
also Varadayya Chetty v. Munusamt~ Ohetti 
(6); Ragava v. Rajarutaam (7) and Gépal Dei 
v. Kanno Det (8). The previous sanction 
of the Advocate-General is not necessary to 
the addition of parties and it is quite com- 
petent to the Court to add them of its own 
accord. The case of Chhabila Ram v. Durga 
Prasad (1) is wrongly decided. 

‘ JUDGMENT.—We agree with Mr. Justice 
Bakewell’s decision in Varadayya Chetty v. 
Munusami Chetty (6). We think (a) thata 
suit brought under section 2 of the Code of 
Civil Procedure is a representative suit and 

“(b) thatthe Court has power to add other 
worshippers as parties, not because they are 
thelegal representatives of the two persons 
who instituted the suit with the Advocate- 
General’s sanction, but because they had 
hecome parties to the representative suit as 
soon as it was brought on behalf of all the 
worshippers and the Court has power under 
Order I, rule, 10, clause (2), of the Code of 
Civil Procedure to add persons as additional 
parties “whose presence may be necessary in 
order to enable the Court effectually and com- 
pletely to adjudicate upon the questions 
involved in the suit.” 


With respect, we do not agree with the 
‘decisions of the Allahabad High Court [see 
the recent decision of Chhabela Ram v. Durga 


(1) 28 Ind. Cas. 681; 87 A. 296; 18 A. L. J. 379. 

(2) 11 Ind. Cas. 726; 36 B. 168; 13 Bom. L. R. 583. 

- (8) 29Ind. Cas. 298; 88 M. 406; 17 M. L T. 435; 28 
M. L J, 535; 21 0. L. J. 515; 17 Bom, L, R. 468; 19 C. 
W. N. 641; 2 D. W. 596; (1915) M. W. N. 555; 29 M 
L. 142I. å 125. 


(5) 33 C. 789; 10 0. W. N. 581. 

(6) 13 Ind. Cas. 232; 16 M. L. T, 514, 
@ 14 M. 57. 

8) 26 A, 162; A. W. N. (1903) 227 
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Prasad (1)] which hold that the suit under 
section 92 of the Code of Civil Procedure 
abates on the death of one of the two 
plaintiffs who first instituted the snit, or 
that the consent of the Advocate-General 
is necessary for any other worshipper to be 
added as a party in order that the suit 
may be further prosecuted. The point_of 
limitation taken by Mr. Sundaram for the 
appellants is based on the view that the ap- 
plication made by the 3rd plaintiff to be add- 
ed asa party was one to set aside the 
abatement of the suit and to be brought in 
as legal representative of the 2nd plaintiff. 
The point does not arise on our above view 
and the learned District Judge’s order is 
right. 

We, therefore, dismiss the petition with 
costs. 


Petttion dismissed, 
V, R.P, 


CALCUTTA HIGH COURT, 
Seconp Orvik APPEAL No. 1775 or 1913. 
September 2, 1915. 
Mr. Justice D. Chatterjee and 
Mr. Justice Mullick. 
JOGENDRA NATH DEY AND orgers— 
PLaInTIFFs—-APPELLANTS 


Versus 
GOUR SINGH MU RA—Derenpaxt— 


RESPONDENT. 

Chota Nagpur Tenancy Act (VI B.C. of 1908), ss, 
81, 83, 87, 256—Decree obtained before operation of 
Act—Haxecution after operation of Act—Procedure—~ 
Mundari khuntkati tenant, right of—Jurisdiction— 
Settlement Officer, powers of. 

Where a suit for arrears of rent was brought and 
a decree was obtained under Act X of 1859, and the 
execution of the decree was applied for after the 
Chota Nagpur Tenancy Act came into force: 

Held, that the exccution procecdings must be 
governed by tho provisions of tho Chota Nagpur 
Tenancy Act, asthe suit having terminated with 
the decree, the application for execution, although au 
application in the suit, was a separate proceeding. 
[p. 386, col 2.] 

A Settlement Officer has jurisdiction to record a 
tenant as mundari khuntkatidar in a settlemont 
proceeding under the Chota Nagpur Tenancy Act on 
deciding a dispute under section 83 of the Act 
between the tenant who claimed tobe a mun?’ <. = 
khuntkatt tenant and the landlord who said h 7 
not, although there was no suit between tho 
under section 87 which the Settlemont O 
called upon to decide. [p. 386, col. 2] 


Appeal against the decree of 
Judge, Manbhoom-Sambalpur, 


Present: — 
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March 1918, reversing that.of the Sub- 
ordinate Judge, Purulia, dated the 28th of 
June 1912. 

Babu Bepin Behary Ghosh, for the Appel- 
lants, 

Babus Mohendra Nath Roy and Abani Bhu- 
san Mukerjee, for the Respondent. ‘ 

JUDGMENT. 

D. CHATTERJEE, J.—The ancestor. of the 
plaintiffs purchased Mauza Urma in execn- 
tion of a rent-decree in 1880. The defend- 
ant held some lands in the mauza and 
in 1905 he gave a kabultyat to the plaint- 
iffs in respect of 23 plots of land at a 
consolidated rate of rent. He fell into 
arrears and on the 21st of December 1909, 
the plaintiffs brought a suit for rent under 
Act X of 1859 and obtained a decree. 
In the meantime on the 22nd December 
1909 the Chota Nagpur Tenancy Act was 
applied to the District of Manbhoom. Exe- 
cution was taken out of the rent-decree 
obtained by the plaintiffs and the holding 
of the defendant was sold on the Ist of 
August 1910 and purchased by the plaint- 
iffs, who took delivery of possession from 
the Courtin February 1911. In the mean- 
time settlement proceedings were going on 
under a notification made in September 1909 
(evidently under Chapter X of the Bengal 
Tenancy Act which then applied). The 
Uhota Nagpur Tenancy Act having been 
applied from December 1909, the settle- 
ment operations were continued under this 
Act and the plaintiffs applied for the re- 
cord of their names as owners by par- 
chase of these 23 plots of land. The de- 
fendant set up a mundare khuntkati right 
and the Settlement Officer held in his 
favour and recorded him as the mundari 
khuntkatidar in March 1911, and the Record 
of Rights was finally published on the 17th 
November 1911. 

The plaintiffs brought this suit in Septem- 
ber 1911 for declaration of title to and 
recovery of possession of thesaid 23 plots. 
The Court of first instance gave a decree 
to the plaintiffs, holding that the entry in 
the Record of Rights was without jurisdiction, 
The lower Appellate Court has reversed 
the decree of the first Court, holding that 
the lands were really the mundari khunt- 
katt lands of the defendant, that the Settle- 
ment Officer had perfect jurisdiction to 

“ake the entry that he did make and 
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that as these rights are not transferable the 
plaintiffs have acquired no right to the lands, 

The rent suit of the plaintiffs was brought 
under Act X of 1859 andthe decree was 
obtained under that Act. The execution 
of .the decree was evidently applied for 
after the new Act came into operation. 
The execution proceedings must, therefore, 
be governed by the new Act, Deb Narain 
Dutt v. Narendra Krishna (1). The new 
Act could not certainly affect pending pro- 
ceedings and it did not affect the suit: 
but the suit terminated with the decree 
and the application for execution, although 
an application in the sait, was a separate 
proceeding. That seems to be the result 
of the Full Bench case. Now under this 
Act, section 250 (1), a mundari khuntkati 
property is not saleable either by private 
sale or in execution, The property in this 
case has been found to be a mundari khuni- 
katida1t property first by the Settlement 
Officer and later by the lower Appellate 
Court, which relies upon the Record of Rights 
as conclusive evidence under section 256, 
It is contended, however, that the Settle- 
ment Officer’s order is without jurisdiction and 
the Record of Rights is, therefore, a nullity. 
Under section 81 the Settlement Officer 
had to record (u) the name of the tenant 
or occupant, (b) whether the tenant was a 
tenure-holder, khuntkatidar, etc. Now the 
defendant was no doubt the occupant of 
the land at the time as found by the 
Courts below and the Settlement Officer 
was bound to record his name as the person 
in occupation. Being in occupation he claim- 
ed to be a mundari khuntkatt tenant and 
the landlord said he was not. There was 
a dispute under section 88 and the Settle- 
ment Officer decided in favour of the de- 
fendant. The Settlement Officer was com- 
petent to decide a suit under section 87 
as to whether the relationship of landlord 
and tenant existed or whether the land 
was held rent-free. There was no such 
suit in this case, but the provision for 
such a suit implies that the Settlement 
Officer has to decide such questions in 
making his record. I am not, therefore, 
prepared to say that the Settlement Officer 
had no jurisdiction to record the defendant 
as a mundari khuntkati tenant. If the pro- 
perty was of this description, it was not 
(1) 16 ©. 267, 
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saleable and the sale that was held was 
ineffectual to pass any title, 

As the Chota Nagpur Tenancy Act was 
extended to Manbhoom before the plaintiffs 
acquired any right by purchase, they cannot 
complain that any vested right of theirs 
has been interfered with. In this view of 
the case I would dismiss the appeal. The 
defendant is responsible for not taking the 
objection of his mundari right in proper 
time and I think each party should bear 
his own costs in all Courts. 

Muttutcx, J.—I agree. 

Appeul dismissed, 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 
Civis Revision Petition No. 25 or 1916. 
April 4, 1916. 

Present:—Mr. Lindsay, J. C. 
Musammat RANJITA—~Derenpant— 
APPLICANT 
versus 
Musammat RUKMIN—Prarntizr— 
Opposite Party. 

Mortyuge—Deposit of consideration with mortyagee— 
Agreement to pay mortgagor piecemeal, when reyuired 
~—Suit for recovery of deposit—Whether enforcement of 
a contract to lend—Maintainability of suit. 

Where a mortgagor allows the whole or part 
of the amount of his loan to remain with the mort- 
gagee, on the understanding that it is to be taken 
by the mortgagor from time to time, the transaction 
is in the nature of a deposit with a bankor or agent 
repayable on demand without interest. A suit lies for 
the recovery of the amount, which is not for enforce- 
ppt of a contract to lend. {p. 387, col. 2; p. 388, col. 
1. 

Ramanand v. Nakched, 8 O. ©. 5; Mehdi Abbas v. 
Muhammad Fakhr-ud-Din, 11 O. 0.217; Phul Chand v. 
Chand Mal, A. W. N. (1908) 105; 5 A. DL. J. 401; 
80 A, 252; Nawab Jaffree Begun v. Mahomed Zahoor 
Ahsun Khan, 2 N. W.P. I. C. R. 409, referred to. 

Application for revision of the order of the 
Additional Judge, Small Cause Court, 
Lucknow, dated 1lth September 1915. 

Mr, Mahabir Pershad, for the Applicant. 

Mr. Lakshman Pershad, for the Opposite 


Party. 

JUDGMENT.—This is an application 
under section 25 of the Provincial Small 
Cause Courts Act. The suit was brought 
for the recovery of a sum of Rs, 320. 
The facts of the case are as follows:—On 
the 2nd of April 1914 the plaintiff, 
Musammat Rukmin, executed a mortgage- 
deed with possession in. favour of one 
Raghnbar Singh, who was the husband of 
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Musammat ‘Ranjita. The 
mortgage-money was described as being 
Rs. 2,000 in the deed. The details of the 
mortgage-money were set out at the 
bottom of the desd and one of the items 
with which we are now concerned was an 
item of Rs. 820. With regard to this sum 
it was stated that this money had been 
left in deposit with the. mortgagee and 
was to be taken from time to time by the 
mortgagor on receipts to be furnished by 
her. The mortgagor alleged that she had 
applied for payment which had been 
refused by the defendant, and hence the 
suit was brought to recover this money 
in the Small Cause Court. The defendant’s 
statement was that the suit was not 
maintainable being a suit brought for the 
purpose of enforcing a contract of loan. 


The learned Judge of the Court below 
held that the suit was not one of this 
nature and he decreed the claim. It is 


argued here in revision that in substance 
the suit was one brought for the purpose 
of enforcing a contract to lend. In my 
opinion the Judge of the Court below took 
a proper view of the case. The parties 
have referred to various decisions of this 
Court on the question of suits brought to 
enforce contracts for the loan of money, 
one of these being Ramanand v. Nakched 
(1) and the other Mehdi Abbas v. Muhammad 
Fakhr-ud-Din (2). I have also been referred 
toa ruling of the Allahabad High Court to be 
found in Phul Chand v. Chand Mal (3). 
Tt appears to me, however, that there is a dis- 
tinction to be drawn between the facts of 
this case and the facts of the other cases 
referred to. The position of the parties 
here is not merely that existing between 
a borrower and a lender. The recital in 
the deed that the money had been deposited 
amanatan with the mortgagee to be taken 
from time to time by the plaintiff, places the 
parties ona different footing. The learned 
Counsel for the opposite party has referred 
me toa decision reported as Nawab Jaffree 
Begum v. Mahomed Zahoor Ahsun Khan (4). 
There it was held that where a mortgagor 
allows the amount of his loan to remain in 
the hands of the mortgagee taking a receipt 

(1) 80.0.5. 

(2) 11 0. ©. 217. 

(3) A. W. N. (1803) 103: 5 A. L. J. 491; 30 A, 252, 

(4) 2N. W. P. TI, C. R. 409, 
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for it, the transaction is to be regarded as ar 
deposit of money with a banker or agent 
repayable on demand without interset. 
That I think is the position of the parties 
in this case and it follows, therefore, that the 
plaintiff was entitled to maintain this suit, in 
view of the contract between the parties 
expressed in the mortgage deed. I dismiss 
this application with costs. 
Petition dismissed. 


MADRAS HIGH COURT. 

Appear aGatnst OrDER No. 97 or 1915. 
February 1, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

KOTIGARI RANGIAH CHETTI— | 
TRANSFERSE- DECREE-HOLDER — APPELLANT 
versus 
CHINTALAPALLI NARASAYYA AND 
ANoTHER Derenpants Nos, 1 AND 2— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. “XX, v.19 
Joint and sereral money-decree against two judgment. 
debtors—Both judyment-dcebtors individually awarded 
costs excceding the decree in aggregate —Execution— 
Decrec-holder, whether can execute decree against only 
one judgment-debtor without deducting costs of bath. 

Ahelda “joint and several’ money-decree against 
Band C. In the same decree both Band Č were 
individually awarded costs which in the aggregato 
exceeded the amount due to A. After deducting the 
amount of costs due to B under the decree A took out 
execution against B forthe whole balance duc to 
him from both Band Q: 

Held, that A could proceed as he did, until C ina 
an application in execntion to recover the amount 
due to him from A, [p. 389, col 1.) . 

Appeal against the order of the District 
Court of North Arcot, on Civil Miscellaneous 
Petition No. 746 of 19 4 and Execution 
Petition No. 55 of 1914, in Original Suit No. 
18 of 1903, 

Messrs. L. Venkataraghava Atyar and A. 
Ramachandra Azyar, for the Appellant. 

e Mr. V.O. Seshachariar, for the Respond- 
ents. 


JUDGMENT.—In Letters Patent Appeal 


No. 36 of 1910, the appellant was given a 
decree for Rs. 665-2-3, with interest 
Rs. £67-2-8 and costs Rs. 138-4-0, in all 


Rs..1,270-8-11, against both the defendants 
‘jointly and severally.” Under the same 


decree the plaintiff had to pay 2nd defend- 
ant Rs. 1,003-11-5 for costs and Ist defend- 
ant Rs. 412-6-1 for costs. 

The appellant who had obtained a 
transfer of the decree applied in Execution 
Petition No. 55 of 1914 to the District 
Court, North Arcot, to execute the decree 
against the lst defendant. In the execution 
petition he claimed Rs. 665-2-3 and interest 
thereon and deducted the costs which 
plaintiff had to pay Ist defendant under the 
decree, the net amount of the claim being 
Rs. $59-2-10. The District Judge dismissed 
the execution application, holding that the 
appellant was not entitled to execute the 
decree against either of the defendants, on 
the ground that the amount which the decree- 
holder had to pay to the respective defendants 
exceeded the amount due to the decree- 
holder by the defendants jointly and 
severally. Itis contended on behalf of the 
appellant that the provisions of Order XXI, 
rule 19, Civil Procedure Code, do not apply, 
and that, inasmuch as the decree made 
the defendants jointly and severally liable 
for a sum of Rs. 1,270-8 11 tò the plaintiff 
and made the plaintiff liable to pay only 


Rs, 412-6-1 to the Ist defendant, the 
plaintiff is entitled to take out execu- 
tion against the Ist defendant for 


the balance due to the plaintiff from both 
defendants. 


The question whether the appellant is 
under the circumstances entitled to execute 
the decree against the lst defendant is not 
free from difficulty. 


“Order XXI, rule 19, Civil Procedure Code, 
provides that “where application is made to 
a Court for execution ofa decree under 
which two parties are entitled to recover 
sums of money from each other,,............ 
if the two sums are unequal, execution 
may be taken outonly by the party entitled 
to the larger sum, and for so much only as 
remains after deducting the smaller sum, 
and satisfaction for the smaller sum shall 
be entered upon the decree.” The object 
of the rule is to prevent each side executing 


a decree in respect of sums due whether 
for costs or otherwise under the same 
decree, In this case, the plaintiff holds 


a decree against the two defendants “jointly 
and severally.” The two defendants are 
indiyidually entitled to different amounts 
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for costs, which in the aggregate exceed 
the sum due to the decree-holder. We do 
not think there is anything in Order XXI, 
rule 19, Civil Procedure Code, to prevent 
the appellant: from taking out execution of 
the decree against the lst defendant alone 
for the balance due to him by both the 
defendants, untilthe 2nd defendant makes 
an application in execution to recover the 
amount due to him by the plaintiff under the 
decree. 

If the view taken by the District Judge 
is to be accepted, it is 
see how and by whom the decree for the 
balance due by the plaintiff could be 
executed. Should the 2nd defendant take 
out execution for the costsedue to him 
he would be met by a similar objection that, 
the sum to which he alone is entitled under 
the decree being less than the amount for 
which heand the Ist defendant are jointly 
and severally liable to the plaintiff under the 
decree, he (the 2nd defendant) is also not 
entitled to execute the decree. 

We think that the words “two parties” 
inthe phrase “two parties are entitled to 
recover sums of money from each other” 
in Order X 11, rule 19, means the two parties 
or sets of parties who.are parties not only 
to the suit in which the decree was passed 
but also to the application referred to in the 
opening sentence of the rule. In the 
present case the application is directed only 
against the lst defendant and hence in 
applying the provisions of Order KAT, rule 19, 
the two parties to be considered as “entitled 
to recover sums of money from each other” 
are the plaintiff and the lst defend£nt 
only. Theold section 247 did not contain 
the words “where application is made toa 
Court for the execution of a decree” which 
have been inserted in the present Order 
XXI, rule 19. It may be that the second 
defendant may not care to recover the costs 
due to him alone by the plaintiff. If he 
applies for execution, then, of course, as 
between him and the plaintiff the Court 
would be bound to enter satisfaction for 
the smaller sam of Rs. £00 and odd due 
to the plaintiff by 2nd defendant (jointly 
and: severally with the Ist defendant) 
and to set it off towards the sum of Rs 1,000 
and odd due to the 2nd defendant. When 
satisfaction is so entered, the plaintiff cannot 


dificult to` 


continue the execution for that smaller 
sum of Rs. 800 and odd under the 
present application against the lst defend- 
ant alone, as satisfaction for the smaller 
sum entered upon the 2nd defendant’s appli- 
eation for execution would ¢pso facto enure 
as satisfaction in the Ist defendant’s favour 
also. In that case, the 2nd defendant 
would be entitled to take ont execn- 
tion only for the difference between the 
Rs. 1,000 and odd and the Rs. 800 and odd. 

If the 2nd defendant had first applied 
for execution against the plaintiff for the 
Rs. 1,000 and odd, or if the plaintiff had 
first applied for execution against the 2nd 
defendant for Rs. 1,200 and odd, then 
only Rs 200 and odd would have remained 
due to the plaintiff against both the defend- 
ants Nos. land 2, and the Ist defendant 
to whom Rs. 400 and odd was due by the 
plaintiff would in that ease have been the 
party entitled to take out execution against 
the plaintiff for the difference of Rs. 200 
and odd between the Rs, 400 and odd 
due to Ist defendant and the Rs. 200 and 
odd due to the plaintiff. That there 
would bea difference in the person entitled 
to execute for the above-mentioned balanee 
of Rs. 200 and odd (namely, whether it is 
to te the Ist or the 2nd defendant), and 
that it should depend upon whether (1) the 
plaintiff or the lst defendant first put in 
an application for execution (one against 
the other) or whether (2) the plaintiff or 
the 2nd defendant put in an application 
for execution (one against the other) is no 
doubt an anomaly; but we think that under 
the provisions of Order ANI, rule 19, which 
necessitates an application as a preliminary 
condition of the exercise of the power and 
duty of the Court to enter satisfaction of the 


smaller sum between the parties to the 
application, such a result follows. Any 
other construction of the section would 


lead to more sericus anomalies and incon- 
veniences. 

It was alleged in the course of th 
arguments that the 2nd defendant had 
since applied against the plainuft for 
execution but there is nothing on the record 
to show it, and we haveno doubt that the 
Court would act on that application accord. 
ing to law, and it may be that the plaintiff's 
present application against the lst defend- 
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ant cannot proceed further if the Court, 
in so acting, has to enter satisfaction 
to the plaintiffs claim. On the materials 
before us, we must set aside the 
District Judge’s order and direct him to 
restore Execution Petition No. 55 of 
1914 to the file and dispose of it according 
to law. 

As the plaintiff is complicating the pro- 
ceedings in execution by not applying for 
-execution against both the defendants which 
he could legally do and thus in a simple 
manner get satisfaction of his decree (he 
could’ even have filed two separate applica- 
tions one against the Ist defendant 
and the other against the 2nd defendant 
in any order he pleased so as to favour 
the one or the other as regards the claim 
for execution for the balance against him), 
we make no order as to the costs of this 
appeal. 


t VRP 


Order set aside. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

Secony Crvin Appeat No. 408 or 1913, 
March 7, 1916. 
Present:—Mr. Lindsay, J. C. 
SURAJPAL SINGH~Derenpant— 
APPELLANT 

i versus 
DEBI BAKHSH SINGH—PLAINTIEF, 
SRIPAL SINGH AND ANOTHER— 


DEFENDANTS—RESPONDENTS. 

Vendor and yurchaser—Construction of document— 
Sale-deed, interpretation of —Shares sold—Plots omitted 
inadvertently—~Pleader, authority of—Withdrawal of 
plea—Client’s position in appeal. 

The body cf a sale-deed contained a description of 
the property sold,—certain distinct shares in a 
village, together with their respective areas. At the 
end of the deed there was a table giving a detail of 
those shares by showing the khata numbers with 
their respective areas. ‘Lhe village was sub-divided 
fito enormous numbers of khatas, some of which 
were of very small areas, and a few small-plots were 
omitted to be mentioned in the sale-decd by inadvert- 
ence: 

Held, that the intention of the vendor was to 
transfer the whole of the shares to which he was 
entitled, and that, therefore, the fact that certain 
numbers had been omitted from the list attached 
to the sale-deed made no difference in the case. [p. 
392, col. 1,] 
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A Pleader has full authority to withdraw any plea 
raised in the pleadings, and his client is not at 
liberty to have the issues, based on such a plea 
and withdrawn from trialin the first Court, re- 
opened in appeal. [p. 392, cols. 1 & 2.] 

Appeal from the decree of the Additional 
Judge, Lucknow, dated the 20th June 1913, 
upholding the order of the Subordinate 
Judge, Bara Banki, dated the 19th 
August 1912. 


Babu Surendro Nath Roy, holding brief of ` 
Babu Aditya Prashad, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 


JUDGMENT.—The suit out of which this 
appeal has arisen was brought by the plaint- 
iff respondenty Debi Bakhsh Singh, to 
recover possession of certain property specified 
in a list, which was attached to the plaint. 
This property is situated in a village called 
Dewaitpur, whichis a bhatyachara village. Debi 
Bakhsh Singh claimed under a deed of sale 
which was executed in his favour on the 29th 
of October 1909 by the second and third de- 
fendants, Sripal Singh and Sheoraj Singh. In 
order to understand how this deed came to 
be executed, it is necessary to refer shortly 
to a pedigree which is set out in the opening 
part of the first Court’s judgment. The Ist 
defendant Surajpal Singh and the 2nd 
defendant Sripal Singh are cousins descended 
from a common ancestor Sardar Singh, who 
was their grandfather. This Sardar Singh 
had four brothers whose lines have become 
extinct. Sardar Singh had also a cousin 
named Jit Singh whose line has also be- 
come extinct, The only surviving members, 
th@refore, of the family are the two des 
fendants Surajpal Singh and Sripal Singh. 
It is clear from the pedigree that each 
of these defendants inherited certain shares 
in the village from their ancestor 
Sardar Singh “and as the lines of each of 
the brothers of Sardar Singh became extircé, 
they also inherited collaterally various shares 
which had belonged to those brothers as 
also to Jit Singh who was a cousin of 
their grandfather. The case forthe plaintiff 
was that Surajpal Singh had seized upon 
the whole of the property which had des- 
cended collaterally and that he was en- 
titled to recover it by virtue of the sale- 
deed which had been executed in his fa- 
your in October 1909. Previous to this sale- 
deed it appears that the 2nd defendant 
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Sripal Singh, who had a title to this pro- 
perty, made a gift of it in favour of the 
3rd defendant Sheoraj Singh and it was 
about three months after the execution of 
this deed cf gift that Sripal Singh and 
Sheoraj Singh combined in executing this 
sale-deed in favour of the plaintiff. Suraj- 
pal Singh set up a number of defences, 
some of which it is not necessary to consider 
here. The case was tried out in the Court 
of the Subordinate Jndge, who gave the 
plaintiff a decree for possession of the 
property specified in the list attached to 
the plaint. A sum of Rs. 39-9-0 was also 
awarded as mesne profits, An appeal against 
this decision was brought in the Court 
of the Additional Judge of Lucknow and 
after a remand had been made to the 
Court of first instance for the determina- 
tion of a further issue, the case was finally 
decided by Mr, Kirton, Additional Judge, 
on the 20th of June 1913. He dismissed 
the appeal of the defendant Surajpal Singh. 

I come now to the points which have been 
pressed here in appeal. The first ground 
taken is that the decree of the Court below 
is wrong, inasmuch as it has awarded pos- 
session to the plaintiff of certain khatas 
which are not specified in the sale-deed 
executed in his favour. The case for the 
defendant-appellant in this connection is 
that inasmuch as the property which was 
sold to the plaintiff by the 2nd and 
3rd defendants has been specified by 
numbers and areas in the sale-deed, the 
plaintiff is not entitled to recover any 
specific plot of land which is not included 
in the deed. On the other hand, the con- 
tention is that the sale-dééd executed in 
favour of the plaintiff was a sale of the 
entire shares which once belonged to Sripal 
Singh and which he afterwards gifted to 
Sheoraj Singh. It is argued that even if 
certain plots were inadvertenily omitted in 
drawing up the aale-deed, the intention was 
clearly to transfer to the plaintiff the 
ntire shares to which Sripal Singh was 
ntitled. Both the Courts 
bserve, accepted this contention of the 
laintiff and the question is whether or 
ot they were correct in so doing. It is 
not disputed now that under the deed of 
gift which was executed by the 2nd 
gefendant Sripal Singh in favour of the 
grd defendant Sheoraj Singh on the 27th 
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July 1909, the entire shares of Svipal Singh 
to which he had a title were transferred 
to Sheoraj Singh. The document sets out 
clearly that Sripal Singh divested himself 
of the whole of his property, which he 
divided into three classes, namely, malans, 
golans and bapans, that is to say, property 
which had been acquired by purchase, pro- 
perty that had come to him col- 
laterally and property which had descended 
to him directly by inheritance. Coming 
now to the sale-deed which was executed 
by Sripal Singh and Sheoraj Singh in favour 
of the plaintiff on the 29th of October 
1909, it appears to me to be quite clear 
that it was the intention of these two ven- 
dors to hand over to Debi Bakhsh Singh 
the entire property which had been specified 
in the deed of gift executed a few months 
previously. The reason for the sale in fa- 
vour of the plaintiff is set out in the 
introductory portion of the deed. Sripal 
Singh found himself unable to bring a 
suit against the trespasser Surajpal Singh 
to recover his shares in this property in 
Dewaitpur. He first of all trans- 
ferred the shares by gift to Sheoraj Singh, 
the Jatter having undertaken to maintain 
Sripal Singh for his life and also to bring a 
suit against the trespasser for the recovery 
of the lands. Inthe sale-deed it was stated 
that Sheoraj Singh had found himself unable 
to undertake the responsibility of bringing a 
suit against Surajpal Singh and for this 
reason it was stated that he and Sripal Singh 
joined in conveying the property by sale to 
the plaintiff Debi Bakhsh Singh for a sum 
of Rs. 2,000. In the body of the deed 
there is a description of the property which 
is being sold. First of all we have it recited 
that one parcel of the property which is 
being conveyed consists of a share the area 
of which is 13 bighas 8 biswas and 10 biswansis, 
This share is described in the deed as hissa 
zati. The next parcel consists of a share 
consisting of 86 bighas 14 biswas, 153 biswansie, 
being half the area to which Sripal Singh 
had become entitled after the decease of his 
collateral relations. This share is mentioned 
as hissa jo werastan mila hai; and lastly we 
have another share referred to, consisting of 3 
bighas 18 biswas which is described as hissa 
car-kharid and which is called Patti Kapura. 
At the end of the deed there is a table which 
bears the following heading: “Details of the. 
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share which have been sold together with the 
khata numbers,” where then follows a long 
list of numbers each of which is deseribed by 
its area. Having regard to the language of 
the whole of this deed it seems to me impos- 
sible to doubt that the intention of the 
vendors was to transfer the whole of the 
shares to which Sripal Singh was entitled; and 
if, as appears to be the case, certain numbers 
were omitted from this listattached to the sale- 
deed that ought not, in my opinion, to make 
any difference in the case. I find from the 
record that some ten small plots were so 
omitted the area of which comes to a little 
over 3 bighas. It is evident from the revenue 
papers which have been prepared for tbis 
village tbat it is sub-divided into enormous 
numbers of khatas some of which are of very 
small areas, and itissmall matter for surprise 
that in drawing upa sale-deed like that 
which was executed on the 29th of October 
1909 a few of these plots should be omitted 
by inadvertence. If on the true construction 
of the sale-deed it appears that the intention 
was to transfer shares then the maxim ‘‘falsa 
demonstratio non nocet” applies to the case. 1 
agree with both the Courts below that the 
intention was to transfer shares and, therefore, 
this first point must be determined adversely 
to the appellant. The nest point which 
was argued was based upon a certain plea 
which was raised in the first Court by Suraj- 
pal Singh in defence. He alleged that certain 
plots which were shown in the list A attashed 
to the plaint were held by him as a mortgagee 
and that, therefore, in any case the plaintiff 
could not recover possession without redeem- 
ing the mortgage. After issues had been 
raised upon this defence the plea relating to 
the defendant’s right to retain possession of 
these plots as mortgagee was withdrawn by 
his Pleader, consequently the Subordinate 
Judge who tried the suit found it unnecessary 
to determine issues which had been strack 
in this connection. When the defendant went 
up in appeal before the District Judge, he 
contended that his Pleader had no authority 
to withdraw a plea of this kind and he asked 
that the issues relating to the mortgage 
should be tried and decided. The learned 
District Judge refused to accept this conten- 
tion, being of opinion, and rightly as I think, 
that the defendant’s Pleader had‘ full 
anthority to withdraw any plea which 
had been raised in defence. The same point 
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has been raised here and 1 must decline to 
entertain it. The issues having been with- 
drawn from trial in the first Court cannot be 
re-opened now and it would be quite impos- 
sible to yield tc an argument that a client is 
at liberty in appeal to take up a position of 
this kind. The last plea which has been press- 
ed here is with regard to that portion of 
the property in suit which is described in 
the deed of gift and in the sale-deed as 
the personal share of Sripal Singh, 
the area of whichis given as 13 beghas, 
8 biswas 10 biswunsis. It was argued in the 
Court below that Sripal Singh was only 
entitled to a half share in this area and that 
the other half belonged to the defendant 
Surajpal Singh. This claim on behalf of 
the defendant was based upon an assertion 
that his father Ram Adhin and the father of 
Sripal Singh whose name was Gaya Din were 
joint in estate, and also it was argued that 
where the name of Gaya Din appeared in the 
Record of Rights it ought to be assumed that 
Gaya Din represented not only himself but 
his brother Ram Adhin. Consequently it was 
said that with respect to all properties 
entered in the nameof Gaya Din above it 
should be understood that Ram Adhin the 
father of the defendant had a half share. 
The learned District Judge held that there 
was no force in this plea, inasmuch as the khe- 
wat showed that in otber cases the names of 
all the other co-sharers in the village were 
given and further he pointed out that the 
defendant himself had admitted a division 
in the family, for he had pleaded that the 
members of the family had divided and 
that after this, division one Gajraj Singh 
who was the son of Atwant Singh bad re- 
united with him. This latter point was decid- 
ed against the defendant in both the Courts. 
I have examined the numerous village papers 
on the record and it appears to me that 
this contention that Gaya Din and Ram 
+dhin the father of the defendant No, } 
were joint in estate cannot be supported, 
There is ample material on this record to 
justify the conclusion that Gaya Din enjoyed 
his own share of the property separately 
and that after his death it devolved upon, 
his two sons Sripal Singh and Prithipal 
Singh, the latter of whom died childless, 
and similarly there are other entries to show 
that Ram Adhin’s share in this property 
devolyed upon his own son Surajpal Singh, 
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the present defendant “0, !. It is not pos- 
sible, therefore, for theappellant to succeed 
in thie plea, to the effect that he and Sripal 
Singh were joint owners of the area which 
is described in the sale-deed executed in 
favour of the plaintiff as the personal share 
of Sripal Singh. 

I have now dealt with all the points 
which have been pressed before me in appeal 
and upon all of them I find against the 
appellant, with the result that the appeal 
fails and is dismissed with costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATE Oxver No. 93 
or 1914. 

. January 7, 1916. 
Present:—Mr Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
PERUMAL NAICKER AND OTHERS— 
PENMNTIONERS—- APPELLANTS 
TETSUS 
Sheik DAVOOD ROWTRER— 

RESPONDENT. - 

Civil Procedure Code (Act XIF of 1882), s. 210— 
Civil Procedure C:de (Act V of 19(8), 3. 48 , O. XX, 
7. 11—Order recording application under O. XX, r.i 
(2), effect of—Order postponing execution, whether order 
for amendment of decree —Ewecution—Limitation. 

An order postponing execution of a decree or 

‘ordering payment by instalments under section 210, 
Civil Procedure Codo, 1842, or under Order XX, rule 
11, of the Civil Procedure Code of 1908 is virtually an 
order amending the decree, and an application for 
execntion made within 2 years of the date when the 
said order is to take effect is not barred undor section 
48, Civil Procedure Code, 1908. [p. 394, col. 1.] 

On an application for postponement of a decree 
signed by all parties, the Court endorsed the expres- 
sion ‘recorded’: 

Held, that it was an order granting the application 
and amonding the decreo in the termsof the prayer. 
[p. 394, col. 1.] 

Jhoti Sahu v. Bhubun Gir, 11 ©. 148; Tata Charlu 
v. Konadala Ramachandra Reddi, T M. 152, followed. 

Abdul Rahaman Sodagur v. Dullaram Marwari, 
14 C. 348; 11 Ind. Jur. 377, distingnisbed. 


Appeal against the Appellate Order of the 
District Court, Tanjore, in Appeal Suit No. 
68 of 1913, preferred against the order of 
the Court of the Subordinate Judge, Nega- 


patam, in Execution Petition No. 215 of 1912 


in Original Suit No. 20 of 1900. 
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Mr. V. K. Venugopal Naidu, for the Ap- 
pellants. 

Mr. T. Narasimha Atyangar, for the Re- 
spondent. 

JUDGMENT.—The decree in this case 
was passed on Ist August 1900. A petition 
signed by all the parties was filed on Ist De- 
cember 1900 under section 210 (old Civil 
Procedure Cude) and another under section 
257A of that Code. As a petition under sec- 
tion 210, it was within time, as Article 175 of 
the Limitation Act, allows such a petition 
to be filed within six months of the decree. 

The Court endorsed on the petition 
“Mr, T. Re? (Vakil) “signs for defendants 
under special power. Recorded.” In Jhotz 
Sahu v. Bhubun Gir (1) it was held that 
where the Court struck off an execution 
application on the llth July 1881 on the 
judgment-debtor’s putting in an application 
on that date, mentioning an agreement 
to pay the decree amount by instalments 
and such an agreement was also admitted 
by the decree-holder and the application 
mentioning such an agreement was “regis- 
tered” by the Court before the execution 
appliention was struck off, such registration 
amounted toa direction under section 2 0 
by the Court that the decretal amount be 
paid by instalments as agreed upon. That 
decision was, no doubt, admitted to be an 
erroneous decision on some other point in 
Abdul Rahaman Sodagur v. Dullaram Marwari 
(2), as that decision overlooked the fact 
thatthe application of 11th July 1881 was 
barred by the six months’ rule enacted in 
Article 175 of the Limitation Act. But 
if it had been filed within six months 
the reason given for treating an order 
for registration of such an application 
as an order granting it would still hold 


good. š 

In Tata Charlu v. Konadala Rama- 
chandra Reddi (8) it was held that 
an order passed on a petition under 


section 210 granting two years’ time to 
pay the decretal amount is an order 
amending the decree, though no formal 
amendment was made in the original 
decree. We might add that neither the 


(1) 11 C. 143. 
(2) 14 C. 348; 11 Tad. Jur, 377. 
(3) 4 M. 152, 
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second paragraph of section 210 of the 
„old Civil Procedure Code nor clause (2) of 
Order XX, rule 11, of the new Code directs 
the decree to beamended, when an order is 
-passed under those provision’, granting time 
or permitting payment by instalments, 
thougk such an order is in substance an order 
varying the decree. 


In the result, though not without hesita- 
tion, we hold that the order of the Sab- 
ordinate Judge, dated Ist December 1900, 
w san order under section 210 amending 
the decree and as under the amended decree, 
execution could not take place before lst 
August 1901, the present execution applica- 
tion, dated in December 1912, was not 
barred under the 12 years’ rule enacted in 
section 48, Civil Procedure Code. The 
appeal is allowed and the District Judge’s 
order is set aside, that of the Subordinate 
Judge restored. As we said the question 
is not free from difficulty, the difficulty 
having been created principally by the 
action of the Subordinate Judge in not 
having passed a clearly expressed order 
in 1900, We, therefore, make no order as 


to costs here or in the lower Appellate -. 
Court, at 
v, R. P. Appeal allowed. 


CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Decren No. 18 
or 1914. 

August 23, 1915. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice N. R. Chatterjea. 
CHATTERJEE BRAHMIN—Ptaintirr— 
APPELLANT 
VETSUS 
DURGADUTT AGARWALLA AND OTHERS 

—DEFENDANTS— RESPONDENTS; 

Civil Procedure Code (Act V of 1908), O. IX, r. 5 
Summons to defendant returned unserved—Trial of 
suit—Decree against defendant, whether ex parte— 
Remedy of party—Principal and agent—Power-of- 
attorney, construction of —Compromise of suit by 
agent, 

Under Order IX, rule 5, Civil Procedure Code, the 
Court should not proceed with the trial of a suit 
when summons toa defendant has been returned un. 


. 


served. The position, in substance, is the same as if 
no summons had ever been issued. A decree passed 
against such defendant without giving him notice of 
the suit isin no sense an ex parte decree, and it is 
liable to be set aside. [p. 395, col, 2; p. 396, col. 1] 
The effect of an order discharging a decree on the 
ground that it was passed without service of sum mons 
on a defendant is that the entire decree is discharged 
and the suit revived for re-trial, Cp. 896, col. 1.) 
Khajooroonissa v, Rowshan Jehan, 26 W.R, 86; 20, 
184 at p. 191; 3 I. A. 291; Neale v. Gordon Tenion 
(1902) A. C. 465; 71 L. J.K. B 939; 66 J. P. 757; 87 L. 
T. 841; 18 T. L, R. 791; 51 W. R. 140; Bibee Solomon 
v Ae Ariz; o: ee 8 ©. L. R, 169 and Sharat 
hunder v. Kartik Chunder Mitter ; 

Rio oe Mitter, 9 C. 810; 12 0. L. 
Bhimaji Govind v, Rakmabai, 10 B. 33% r 
Mohan v. Man Gobinda Pal, 8 Ind, Cee 
Wa 558, dissented from. i ` 

ere a power-of-attorney anthorized th 

to manage the business of is principal, to aan 
institnte, prosecute, defend or oppose all the suits 
that were or might be brought by or against the 
principal in respect of his business and property: 

Pe that no power was conferred on the agent 
r 396, ool T a suit by or against his principal, 
. Appeal against the decree of the Subordi- 


nate Judge Dibrugarh, dat 
September 1913. ated the 24th 


Babu Bhupendra Kumar Ghose, for the 
Appellant. 


rae Nanda Lal Banerjee, for the Respond. 
ents. 
JUDGMENT, ~*~ | 

MoOOKERJEE, J.—This is an appeal by the. 
plaintiff in a suit to set aside what has been 
described as an ex parte decree. The eireum- 
stances under which the decree in ques- 
tion was obtained against the plaintiff are 
beyond controversy. The first three defend- 
ants had a six-annas share in a partner- 
ship business under a deed, dated the 2st < 
April 1909, while the plaintiff and the 
fourth defendant who are relations had each 
a five-annas share, On the 24th May 1912, 
the first three defendants, who were, at the 
time, infants, instituted a suit against the 
plaintiff and the fourth defendant for dis- 
solution of partnership, for adjustment of 
accounts, for appointment of a Receiver and 
for other incidental reliefs. The claim 
was valued at Rs. 22,000. At that time 


the plaintiff, who was then the second defend- : 


ant, was stated on the face of the plaint 


‘to be resident beyond the limits of British 


India, namely, at Somaser in Rajputana. 
The fourth defendant, who was the first 
defendant inthat suit, was a resident -of 
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the place where the suit was instituted. 
On the day the plaint was filed, an appli- 
cation was made by the then plaintiffs for the 
issue of a warrant for arrest of the then 
first defendant and a warrant for attachment, 
before judgment, of all the partnership 
assets. The Subordinate Judge directed the 
issue of the warrants, ordered summonses 
to issue, and fixed the 10th June 1912 for 
the trial of the suit. The warrants of arrest 
and attachment were issued forthwith. 
The summons upon the second defendant, 
which was issued on the day following, 
reached the Political Agent at Rajputana on 
or about the Ist June 1912, and was 
returned by him to the Court with the 
remark that it was impossible to serve the 
summons upon the defendant in time, as 
the date fixed for hearing the case was too 
close at hand; at the same time a request 
was made by him that a more distant date 
might be fixed; the date suggested was six 
weeks from the lst June. Before the 
summons so returned had reached the 
Court of the Subordinate Judge, the proceed- 
ings had, however, been pushed on on behalf 
of the plaintiffs with extreme rapidity. We 
find it noted in the order-sheet that on the 
27th May, that is, within three days of the 
institution of the suit, the first defendant 
had beenarrested, and had received intimation 
from the Court that unless he furnished 
security for Rs. 15,000, he would be forth- 
with sent tothe Civil Jail. On the 30th 
May, we find that the suit had been compro- 
mised. The first defendant had paid to 
the plaintiffs Rs. 13,000 and had agreed 
to pay Rs. 5,800 in specified instalments, 
A decree was made on these terms and the 
first defendant was released from arrest. 
Whether a decree obtained by consent under 
the circumstances described would be opera- 
tive against the person who had consented 
thereto, is a question which does not directly 
arise for consideration in the present appeal; 
but we have to determine whether such 
decree is binding upon the other defendant 
to the suit who was absent in Rajputana. 


It appears from the petition of compromise 
that the first defendant entered into the 
settlement both for himself and his absent 
partner. He professed to represent his 
partner on the basis of a power-of-attorney 
to which reference will presently be made. 


The decree, however, does not mention the 
petition of compromise, and does not even 
recite that it was made by consent; but it 
directs both the defendants to pay the plaint- 
iffs the sum of Rs. 5,800 with costs by six 
monthly instalments on the dates specified, 
subject to the proviso that if default was 
made in the payment of a single instalment, 
the plaintiffs would be at liberty to enforce 
the entire decree by execution. The decree, 
consequently, on the face of it binds both the 
then defendants. The plaintiff was thus driven 
to institute this suit on the 8th October 1912 
to set aside this decree. His contention is that 
he isnot bound by this decree; first, becuuse he 
was in essence not a party to the suit and the 
Court had no jurisdiction to make a decree 
against him; and secondly, because his 
partner had no authority to bind him by a 
compromise. In our opinion, these conten- 
tions are well founded and must prevail. 

As regards the first ground, it is plain that 
this is in no sense a case of an ex parte decree. 
The Code contemplates service of summons 
upon the party sought to be made liable. 
That summons may be duly served 
or may not be duly served. But the 
Code does not contemplate the contingency 


which has happened in this case. The 
plaintiffs took out summons upon the 
second defendant in the suit. The sum- 


mons was sent, as stated, to the Political 
Agent at Rajputana. No attempt was made 
by him, rightly or wrongly, to serve the de- 
fendant, but the summons was returned to the 
Court. The position in substance is the 
same as if no summons had ever been issued 
for service on the defendant. Under these 
circumstances a decree made against the 
defendant cannot possibly bind him. 


Order IX, rule 5, of the Civil Procedure 
Code clearly contemplates that where the 
summons has been returned unserved, the 
plaintif must within a year from the pres- 
cribed date apply for the issue cf a fresh sum- 
mone; if he fails to do so, the suit is liable to 
be dismissed. The Code obviously does not 
contemplate the trial of a suit when the 
summons has been returned unserved. It is 
obviously just that a man should have notice 
of any legal proceeding that may be taken 
against him and a full and fair opportunity to 
make his defence. As has been well said, the 
law never acts by stealth, it condemns no one 
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unheard, so that a personal judgment render- 


ed against a defendant without notice to him 


or an appearance by him is vitiated by the 
same infirmity as a judgment without 
jurisdiction. A judgment made under such 
circumstances may be set aside on the ground 
that the defendant must in essence be a party 
to the suit before the plaintiff can have judg- 
ment against him. 

As regards the second ground, it is equally 
plain that the decree cannot be sustained. 
‘An extract from the power-of-attorney, dated 
the 22nd June 1909, is on the record. There- 
by the plaintiff authorised his partner to 
manage the partnership business, to continue, 
institute, prosecute, defend or oppose, as the 
case might be, all the suits that were or might 
be brought by or against the executant in 
respect of his business and property. On 
behalf of the plaintitfs-respondents no endeav- 
our has been made to support the view that 
the compromise of suit can by any stretch of 
language be included within any of the terms 
of the power-of-attorney. lt is plain beyond 
controversy that the partner of the plaintiff 
had no authority to bind him by the com- 
promise. 


The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and the suit decreed. The decree in Suit No. 10 
of 1912 is set aside, not only inso far as the 
plaintiff is concerned but also with regard to 
the fourth defendant, because the decree, on 
the face of it, is indivisible and cannot be set 
aside in part The question arises, in these 
circumstances, what is the effect of onr order 
upon the prior suit. The effect is obviously 
to discharge the entire decree in that suit and 
to revive it for re-trial: Khajooroonissa v. 
Rowshan Jehan (1); Neale v. Gordon Lennon 
(2); Bibee Solomon v. Abdool Azeez (8); Sharat 
Chunder Ghose v. Kartik Ohunder Mitter (4); 
Sarbesh Chandra v. Hari Dayal Singh (5); Raj 
Kumar Rey v. Hara Krishna (6), though 


there are expressions to the contrary effect in 


(1) 2 C. 184 at p. 191; 3 I. A; 291; 26 W. R. 36. 

(2) (1902) A 0. 465; T1 L. J. Q. B. 939; 66 J. P. 
157: 87 L. T. 841; 18 T. L. R. 791: 51 W. R. 140. 

` (8) 6C. 687; 8 C. L. R. 169. 
(4) 9 ©. 810; 120. L R. 453. 
9 5 Ind. Cas. 236; 110. L. J. 346; 14 c. wW. N, 
451. 
- (6) 10 Ind. Cas. 355; 15 C. L. J. 217. 


INDIAN OASES. 


[1916 


Bhimaji Govind v. Rakmabat (7) and Kshetra 
Mohan v. Man Gobinda Pal (8). As the 
then second defendant was not served, he will 
have to be'seryed, unless he chooses to enter 
appearance voluntarily. The appellant is 
entitled to his costs both here and in the 
Court below; but although the appeal is 
valued at Rs. 18,000, we assess the hearing 
fee in this Court at five gold mohurs, as the 
arguments for the respondents have not been 
unduly protracted, f 
Appeal alluwed; Re-trial ordered. 


17) 10 B. 838. 
(8) 6 Ind. Cas, 13; 14 ©. W. N, 558, 


OUDH JUDICIAL COMMISS.ONER’S 
COURT. . 
Seconp Civiu Appear No, 529 or 1913. 
Jùly 15, 1915. 

Present:—Mr. Kanhaiya Lal, A. J.C. : 
RAM BHAJAN— DEFENDANT— APPELLANT 
VETSUS 
SHEO DARSHAN SINGH AND OTHEkS— 


PLAINTIFFS — RESPONDENTS. 

Specific Relicf Act (I of 1877), s. 27 (b)—Contract 
of sale—S pecific performance-—Sale disguised as mort. 
gage—Bona fide tr ansjer—Notice. 

A mortgage may not be quite in good faith qua a 
person entitled to pre-empt, if a sale was disguised 
under its cloak, bnt it may be a good and a bona fide 
transfer as against a person who claims specific per- 
formance of an earlier contract of sale entered into 
by him with the mortgagor. [p 397, col. 2.] 

Where in a suit by a prior mortgageo against the 
mortgagor and the subsequent mortgages for specific 
performance ofa contract of sale of. the mortgaged 
property, entered into between the prior mortgagee 
and the mortgagor before the contiact of the subse- 
quent mortgage, it was found that the subsequent 
mortgagee knew of the prior mortgage and also of 
the sale to the prior mortgagee of the share belong- 
ing to the mortgagor’s brother, and that the terms 
of thé subsequent mortgage were such as to make 
that mortgage well nigh irredeemable: 

Held, that none of the above circumstances could 
be regarded as sufficient proof of the fact that the 
subsequent mortgagee had’.notice of the contract 
of sale. [p. 397, col. 1.] 

Appeal from the decree of the District 
Judge, Sitapur, dated the 16bh October 
1913, reversing the order of the Subordi- 
nate Judge, Sitapur, dated the 30th April . 
1913, 
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Babu Basdeo Lal, for the Appellant. 

Messrs. St. George Jackson and Muzafar 
Husain, for Respondents Nos. 1 and 3. 

JUDGMENT.—In this case there was 
a contract of sale by Arjun Singh for the 
sale of his half share in certain property to 
the plantiffs in lieu of Rs, 260. The plaint- 
ifts held a mortgage on that property from 
before and were in possession of it as mort- 
gagees. Arjun Singh subsequently refused 
to earry out the contract, and sued the 
plaintifs to pre-empt a sale of the other 
half share which was effected by his 
brother Sewa Singh. To raise money~ 
for the expenses of the pre-emption case 
he mortgaged his half share with Ram 
Bhajan, the defendant-appellant, in lieu 
of Rs. 250 out of which Rs. 240 were 
paid before the Sub-Registrar. The 
suit for pre-emption was decreed against 
the plaintiffs, but the decree subsequently 
became abortive owing to the non-payment 
of the purchase-money or owing to a pay- 
ment after the due date. Meanwhile the 
plaintiffs brought this suit to enforce the 
contract of sale in regard to the half 
share belonging to Arjun Singh. Arjun 
Singh and his mortgagee Ram Bhajan 
. were made parties to the suit. -The Court of 
first instance dismissed the suit. The lower 
Appellate Court, however, decreed it against 
both the defendants, holding that the mort- 
gage of Ram Bhajan was illusory and was 
really a sale disguised as a mortgage and 
that the assertions of good faith on the 
part of Ram Bhajan were “absurd.” That 
finding is stated to be based ‘on the cir- 
cumstances that Ram Bhajan knew of the 
prior mortgage on the property and of 
the sale by Sewa Singh, and that the 
terms of the mortgage in favour of Ram 
Bhajan were such as to make the mort- 
gage well nigh irredeemable. None of these 
circumstances can, however, be regarded as 
sufficient proof of the fact that Ram 
Bhajan had a notice of the contract of 
sale. The learned Districts Judge observes 
that Ram Bhajan could scarcely have helped 
supposing that when the mortgagee had 
managed to buy half the property, he would 
attempt to prevent’ the other half from go- 
ing out of his hands and that Arjun Singh 
was likely to sell it because he had no 
money. A party cannot, however, be charged 


INDIAN OASES. 


397 


` 


with ‘notice by considerations of that nature. 
Under section 27, clause (b), of the Specific 
Relief Act a contract of sale cannot be 
enforced against a bona fide transferee for 
value. A mortgage may not be qnite in 
good faith gua a person entitled to pre-empt, 
if a sale was disguised under its cloak, but 
ib may be a good and a bona fide transfer 
as against a person who claims specific 
performance of an earlier contract of sale 
entered into by him with the mortgagor. 
There is no sufficient proof of notice in 
this case, and the finding is vague and 
based largely on surmises, The appeal is, 
therefore, allowed and the plaintiffs’ claim 
is dismissed with costs here and below so 
far as the rights of Ram Bhajan under 
the mortgage of the 12th June 1911 are 
concerned. The plaintiffs-respondents will 
bear their own costs throughout. 


- Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Crviz APPRAL No, 180 or 1913. 
April 13, 1915. 
Presevt:—Myr, Lindsay, J. O., and 
Mr. Kanhaitya Lal, A. J.C. 
Shaudhri MAHADEO PRASAD AND 
ANOTHER—De¥ENDANTS—APPELLANTN 
Versus 
GAJRAJ SINGH AND oruers—Prarytives— 


RESPONDENTS, 

Transfer of Property Act (LV of 1882), s. 59—Attes. 
tation, proper—Mortgage-deed not executed in attest iny 
acitnesses’ presence—Evidence Act (I of 1872), s. 71— 
Amendment of plaint at late stage—Court, power of— 
Simple mortgage-deed treated as money-bond—Con- 
sideration of moriyage, payment of, proof as to—Simple 
money-decree—Debt contracted by Hindu father, suit 
on—Inumoral purpose, plea as to—Court, duty of. 

Whore a mortgagor does not exccute the mortearc- 
deed in the presence of the attesting witnesses thero 
is no proper attestation of the deed as required 
by section 59 of the Transfer of Property Act. And 
in such a case the evidence of some other person is 
not, under section 71 of the Evidence Act, sufficient 
to prove the due attestation required by law, [p. 398 
col, 2.] tet 


Shamu Patter v. Abdul Kadir Rowthan, 16 Ind, Cas. 
250; 85 M. 607; 16 C. W. N. 1009; 23 M, L. J, 821; 12 
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M.L. T. 338; (1912) M. W. N. 985; 10 A L. J. 259; 14 
Bom. L, R. 1034; 16 C. L. J. 596; 39 I. A. 218 (P.O), 
referred to. 

Where in a suit upon a simple mortgage the plaint- 
iffs ask for a decree for sale of the mortgaged pro- 
perty, the Court can even at a late stage of the case 
allow them to amend their plaint by adding an alter- 
native prayer fora simple money-decree. [p. 399, 
col, 2.] $ 

A deed of simple mortgage can be treated as a 
simple money-bond, if it fails for want of proper at- 
wa to take effect asa mortgage-deed. [p. 399, 
col. 2. : : 

The recital in a mortgage-deed to the effect that 
the money was paid to the mortgagor, and the state- 
ment in the registering officer’s endorsement to the 
effect that the money was paid by the mortgagee to 
the mortgagor in his presence, does, in the absence of 
any evidence to the contrary, prove the passing of 
consideration, although it is found that the money 
was as a matter of fact paid by the mortgagee’s son. 
[p. 400, col. 1.] 

A simple money-decree can be obtained in a suit 
upon a simple mortgage-deed, which contains a per- 
sonal covenant to pay. [p. 400, col. 1.] 

Where in a suit against the sons of a Hindu 
father upon a debt incurred by him, they plead that 
they are not liable to pay the debt on the ground 
that it was contracted for immoral purposes, the 
plea thus raised shotld be examined and decided 
before the decree is passed, and not left to be deter- 
mined in the execution department. 


Appeal from the decree of the Subordinate 
Judge, Tahsil Biswan, dated the 28th August 
1913. 

Syed Nabi Ullah and Babu Puttoo Lal, for 
the Appellants, 

Babu Ram Ohandra, for 
Nos. 1, 3 and 4, 


JUDGMENT.—This appeal arises out of 
a suit brought to recover Rs. 21,642-1-9, 
principal and interest, alleged to be due 
in respect of a mortgage executed by one 
Chaudhri Gajraj Singh on the 21st of 
June 1907. At the time the suit was 
brought the mortgagor had died and the 


Respondents 


two defendants who were impleaded 
were the sons of the mortgagor. The 
mortgage was described as being a 


simple mortgage and the plaintifs asked 
for a decree for sale of the mortgaged 
property. At a somewhat late stage of the 
case the plaint was amended by the addition 
of a prayer in which the plaintiffs asked 
that if the Court for any reason could 
not pass a decree for sale of the mortgaged 
property, it should at any rate pass a 
simple money-decree against the defendants. 
Various defences were put forward in 
answer to the plaintiffs’ suit. One plea 
taken: was that the defendants and their 
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father constituted a joint Hindu family, 
that the property mortgaged was joint 
family property and that the money alleged 
to have been taken was not due in respect 
of any antecedent debt nor had it been 
borrowed for the benefit of the family. The 
defendants also pleaded that their father 
Chaudhri Gajraj Singh was a man of 
extravagant and immoral habits. and that 
if it were shown that he had borrowed any 
money fromthe plaintiffs the defendants were 
not bound. Ib was admitted that the 
family was a joint family, although it was 
denied that the property mortgaged was 
joint family property. The plaintiffs also 
set up a case that the money which had 
been borrowed under the mortgage-deed 
in suit had been taken for joint family 
purposes. The document upon which the 
plaintiffs relied was a registered document 
which purported to be attested by two 
witnesses Har Prasad and Basit Ali, but 
when these witnesses were examined in 
the Court below if came to light that the 
mortgagor Chaudhri Gajraj Singh had not 
executed the deed in their presence and 
it, therefore, became apparent that there 
was no proper attestation of the deed as 
required by law (section 59 of the Transfer 
of Property Act). According to the 
interpretation placed upon that section by 
their Lordships of the Privy Council in 
the case reported as Shamu Patter y. Abdul 
Kadir Rowthan (1), attestation of a 
mortgage-deed must be made by the 
witnesses signing their names after seeing 
the actual execution of the deed. The 
Subordinate Judge appears to have believed 
the statements of these witnesses but he 
was prepared, upon what we hold to be 
an erroneous interpretation of the provisions 
of section 71 of the Evidence Act, to decide 
that the evidence of another person, one 
Gajraj Singh the plaintif No. 1, was 
sufficient to prove due attestation of the 
mortgage within the meaning of: section 
59. However, the plaintiffs’ Counsel did 
not press for a decision to this effect, and 
the result was that the case proceeded on 
the footing that the suit was a suit upon 
a simple registered money-bond. Another 


(1) I6 Ind. Cas. 250; 35 M. 607; 18 0. W. N. 1009; 
23 M. L. J. 321; 12 M. L. T, 388; (1912) M. W. N. 935; 
10 A. L. J. 259; 14 Bom, L. R. 1034; 16 0. L, J. 598, 
39 L A. 218 (P. C.). 
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defence which was put forward was with 
regard to the passing of consideration. The 
learned Subordinate Judge was of opinion 
that in view of the recital contained in 
the deed to the effect that the money had 
been made over to the mortgagor and in 
the absence of any evidence on the part 
of the defendants to show that the considera- 
tion had not passed, it was proved that 
Chaudhri Gajraj Singh had actually received 
the money. The learned Subordinate Judge 
also relied upon the statement contained 
in the registering officer’s endorsement to 


the elfect that the money had been paid, 


to the mortgagor in his presence. It is 
true that this endorsement shows that the 
money had been received from the mort- 
gagees,; whereas according to the evidence 
given by the plaintiff No. 1 Gajraj Singh, 
who is the son of one of the mortgagees, 
the money was actually paid by him in 
the presence of the Sub-Registrar. As 
regards this matter the Court below was 
of opinion that there was in reality no 
error in the statement contained‘! in the 
endorsement to the effect that the money 
. had been received from the mortgagees, for 
he held that in the circumstances Gajraj 
Singh was representing the mortgugees for 
the purpose of paying the money into the 
the hands of Ohaudhrt Gajraj Singh the 
mortgagor. Another point which was 
debated in the Court below was as to 
whether or not the plaintiffs were entitled 
to a simple money-decree. The decision of 
this question depended upon the construction 
of the deed in suit and the point to be 
decided was, whether or not there was a 
personal covenant to pay. The deed was 
a simple mortgage-deed and the learned 
Subordinate Judge relying on various 
authorities came to the conclusion that there 
‘was a personal covenant in respect of which 
a simple money-decree could be given. A 
fourth point which was raised in this 
connection was one of limitation. The 
finding of the learned Subordinate Judge 
was to the effect that as the suit was one 
on a registered bond the plaintiffs had six 
years within which to sue. He held that 
the claim was within time. No issue was 
raised or tried with reference to the plea 
which the defendants had raised in their 
written statement to the effect that their 
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father Chaudhri Ghjraj Singh was a man 
of vicious and immoral habits. The 
Subordinate Judge without determining this 
point gave the plaintiffs a decree and 
referring to certain arguments which were 
raised on behalf of the defendants in 
connection with the liability to pay, he 
directed that the question as to whether 
the defendants were exempt from the 
liability on the ground that the debt had 
been contracted for immoral purposes, should 
be tried out in the execution department. 

The defendants have appealed to this 
Court and twelve grounds have been taken 
in the memorandum of appeal. We have 
heard learned Counsel in support of these 
grounds and are of opinion that save a3 
regards one of these grounds of appeal 
the appellants have no case here. In the 
first ground of appeal it is pleaded that 
the plaintiffs should not have been allowed 
to amend their plaint at a late stage of 
the case. This plea has been raised with 
reference to what has been stated above, 
namely, the amendment by which the 
plaintiffs were allowed to adda prayer for 
a simple money-decree. We can see no 
reason why this amendment should not 
have been allowed’ even at a late stage 
of the case. Then again it is contended 
in the second ground of appeal that the 
learned Judge of the Court was in error 
in holding that the instrument in suit 
had been proved. We are unable to allow 
this contention. It seems to us that there 
is ample reliable evidence on record to 
show that as a matter of fact Chaudhri 
Gajraj Singh did execute the deed in 
question. As regards the third ground 
of appeal it contains no substance. It ig 
impossible to argue that the Court below 
should have held that the instrument in 
question should not be treated either asa 
mortgage-deed or as a bond. The Sub. 
ordinate Judge was clearly entitled to 
treat the document as a bond, if it failed 
for want of proper attestation to take effect 
as a mortgage-deed. The fourth ground 
of appeal raises the question of the passing 
of consideration. As regards this we have 
very little to say. We think the Court 
below was entirely right in holding that 
it was proved that the money borrowed 
from the mortgagees had been actually 
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paid to Chaudhri Gajraj Singh. We agree 
with the Subordinate Judge in holding 
that there is not necessarily any inconsistency 
between the statement contained in- the 
registration cficer’s endorsement and the 
statement made by the plaintiff No. 1 
Gajraj Singh, to the effect that he handed 
over the money to Chaudhri Gajraj Singh 
in the presence of the registering officer. 
We have no doubt whatever that Chaudhri 
Gajraj Singh received this money and we 
find accordingly. The fifth ground treats 
of this same matter. We agree, as we 
have already said, with the Court below 
in holding that Gajraj Singh plaintiff No. 1 
duly represented the mortgagees for the 
purpose of paying the money tothe mortgagor 
in the presence of the Sub-Registrar. ‘The 
stath ground of appeal deals with the 
finding on the third issue, namely, whether 
the plaintiffs were or were not entitled to 
a simple money-decree. As regards this 
there can be no question. The document 
isin the form of a simple mortgage-deed 
and we think the Court below was right 
in holding that there was a personal covenant 
to pay—a covenant upon which a simple 
money-decree could be given. As regards the 
seventh ground of appeal which raises the 
question of limitation, we hold that the deci- 
sion of the Court below was perfectly correct. 
The document is a registered document and 
the plaintiffs were entitled to bring a suit 
within six years from the date of the execu- 
tion of the instrument. The eighth, ninth, 
tenth and twelfth grounds of appeal relate to 
the liability of the defendants. We may say 
here at once that we think the Subordinate 
Judge was wrong in not deciding the ques- 
tion of the liability of the sons of the mort- 
gagor for the debt in suit. These defendants 
had in their written statement of defence 
distinctly raised the plea that they could 
not be held liable for payment of the sum 
borrowed by their father on the ground that 
the debt, if incurred at all, had been incurred 
for immoral purposes. In this connection 
the learned Counsel for the respondents has 
relied upon the provisions of sections 52 and 
53 of the Code of Civil Procedure. We are 
not, however, dealing with procedure in execu- 
tion to which these two sections relate. Ib 
seems to us that the plea taken by these 
defendants should have been examined and 
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decided before the decree was passed. It 
might have so happened that the investigation 
of this matter would have shown that the 
sous were inno way liable to satisfy the 
debt in question. In that case there would 
have been no necessity for bringing matters 
to the stage of execution. We fail to see 
why the defendants should be obliged to: 
wait till execution proceedings are taken in 
order to have this question determined, It 
was clearly then right to have the matter 
determined before any decree was passed, 
The only other ground of appeal to be noticed 
is gronnd No. 11 which relates to the 
question of interest. As regards this all we 
need say is that the learned Counsel for 
appellants has not laid any stress upon this 
particular ground of appeal. As we ‘are of 
opinion that the question as to whether the 
debi in suit was or was not tainted with 
immorality ought to have been tried out 
before the suit was decided, we find it neces- 
sary to take action under the provisions of 
Order XLI, rule 25, of the Code of Civil Pro- 
We, therefore, direct that the fol. 
lowing issue be remitted for trial to the Court 
of the Subordinate Judge: - G 

“Does the sum of Rs. 15,000 borrowed from. 
the plaintiffs by Chaudhri Gajraj Singh 
under the bond in suit, or any portion of 
this sum, constitute a debt incurred by 
Chaudhri Gajraj Singh for immoral purposes 
such as the defendants are not liable under 
the Hindu Law to discharge.” 

Both parties will be at liberty to produce 
evidence on this issue. Two months will 
be allcwed for return of the finding on 
this issue and ten days to run from the 
date of the finding will be allowed to 
the parties to file objections, if they so 
desire, 

Issue remitted, 
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MADRAS HIGH COURT. 
Civiu Appears Nos. 208 or 1910 Ayp 
176 ro 178 or 1911. 
Desember 8, 1915. 

. Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
MUTHUVEERAPPA OHETTI alias 

VELUAYAPPA CHETTI~Pramrre— 
APPELLANT In Nos. 208, 177 AND RESPONDENT 
. IN No. 178 AND DEFENDANT— RESPONDENT 
IN No. 176 
~ versus 
RAMASWAMI CHETTI AND otarrs— 
Derenpants—Respoxpents IN Nos. 208, 
177 AND APPELLANTS IN No. 178 AND 


PLAINTIFES—APPELLANTS IN No, 176. 

Contract Act (IX of 1872), ss, 15, 23, 24,72— 
Coercion—Agreement to stifle prosecution of non-com- 
poundadle offence - Payment of money by accused to 
prosecutor—Suit for return of money—Hundi ewecuted 
by accused, whether enforceable—Arbitration—Puyment 
under award, whether makes any difference—Malicious 
prosecution, requisites of. 

Where, during thé pendency of a criminal pro- 
secution for a non-compoundable offence, the parties 
referred the matter to arbitration, and, in pursuance 
of the arbitrators’ decision, the accused paid a sum 
of money tothe prosecutor and executed a hundi 
for the balance of the total amount agreed upon, as 
consideration for the abandonment of the prosecution: 

_Held, that the money, having been paid with a 
view to stifle w prosecution by a person under arrest, 
amounted to payment under coercion within the 
meaning of section 72 of the Contract Act avd that 
the person to whom it was paid was bound to return 
it, as the parties were not in pari delicto; [p. 402, col, 
1; p. 404, col. 2.7 


Kanhaya Lal v. National Bank of India Ltd., 18 
Ind. Cas. 949; i7 O. W. N. 541; (1913) M. W. N. 406; 
13 M. L. T. 406; 11 A. L. T., 413; 17 0. L. J. 479: 15 
Bom. L. R. 472; 184 P. L. R. 1913; 25 M. L. J. 184 
(P. C.): 40 0.598; 40 I. A. 56; Atkinson v, Denby, 
(1861) 6 H. & N. 778; 123 R. R. 824; 30 L. J. Ex, 
361; 7 Jur, (N. s.) 1205; 4 L, T. (N. s.) 252; 9 W. R. 
589; Smith v. Monteith, (1844) 13 M. & W. 427; 2 D. 
& L. 358; 14 D. J. Ex. 22; 9 Jur. 810; 153 E. R. 178; 67 
R. R. 654; Smith v. Bromley, 2 Dougl. 696n; 99 E. R. 
441; Williams v. Hedley, (1807) 8 East 378; 103 E. 
R. 388; 9 R. R. 473; Unwin v. Leaper, 1 M. & G: 
747; 1 Drink 3; 10 L. J. C. P. dl; 4 Jur. 1037; 56 R 
R. 522, reforred to. 


_Amjadenessa Bibi v. Rahim Baksh Sikdar, 28 Ind. 
Cas 713; 19 C, W, N. 383; 210. L. J. 642; 42 C. 286; 
Flower v. Sadler, 9 Q. B. D. 83; 46 J. P. 503 
affirmed 10 Q. B.D 572 and In ve Mapleback, Ea 
parte Caldecott, 4 Ch. D, 150; 46 L. J. Bk. 14; 35 L. 
T. 503; 25 W. R. 103; 13 Cox. O. C. 874, distinguished. 

that oven if the payment was -induced only in part 
by the illegal agreement, the whole consideration 
must fail under section 24 of the Contract Act; [p. 
404, col. 2.] 

Clark v. Woods, 2 Ex. 395; 8 New Sess. Cas. 253; 
VL. J. M. O, 189, referred to, i 
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that the mere fact that the payment had 
been directed by the award of arbitrators did not 
make it legal or disentitle the person who had made 
it from recovering, inasmuch as the latter’s consent 
to the arbitration was obtained by means of the 
criminal prosecution; [p. 402, col. 1.] 
_ that as the consideration for the hundi was 
illegal under section 23 of the Contract Act, it was 


_ unenforceable and no action lay on it. [p. 408, col. 2.] 


Nujebar Rahman v. Muktashed Husain, 15 Ind. Cas, 
258; 40C. 113; 160. W.N. 854; Mottai Reddi ve 
Thanappa Reddi, 26 Ind. Cas. 181; 37 M. 385; and 
Jones v. Merionethshire Building Society, (1892) 1 
Ch. 173; 61 L. 7. Ch. 138; 65 L. T. 685; 40 W. R. 278; 
17 Cox. C. C. 389, followed. . 

Per Wallis, C. J—The right of a person, who pays 
money to unother under coercion or in pursuance of 
an illegal agreement, to claim its refund is not lost 
by the fact that it was really due to the payee. [p. 
402, col. 1.] 

Per Seshagiri Aiyar, J-—Tho dofendant in a suit for 


„refund of money paid to stifle a prosecution is not 


estopped from showing that the money which he 
soeks’ to retain was really due to him -if he has 
specifically put forth such a plea. [p. 404, col. 1.] 

Shridhar Balkrishna v. Babaji Mula, 28 Ind. Cas, 
184; 16 Bom. L. R. 586; 38 B. 709; Cocks v. Maste- 
rman, (1829) 9 B. & C. 902; 109 E. R. 335; 4 Man. 
& Ry. 676; 8 L, J. K. B. (0. s.) 77; and Imperial Bank 
of Canada v. Bank of Hamilton, (1903); A. C. 49; 72 
L. J. P. 0.3; 61 W. R. 289; 19 T. L. R. 56; 87 L. 
457, followed. g 

To sustain an action for malicious prosecution, the 


‘plaintiff is bound to prove that the prosceution was 


launched without reasonable or proper cause and not 
simply that it was improper or had an ulterior 
object. Thofact that, as the result of a compact 
betweon the parties who had settled their civil 
disputes, evidonce as little incriminating the plaintiif 
as possible was let in by the defendant, is no proof of 
a of reasonable or probable cause. [p, 403, 
col. 1. 


- Appeals Nos. 208 of 1910 and 176 of 1911 
against the decrees of the Court of the 
Subordinate Judge of Madura Nasi, in 
Original Suits Nos. 75 and 122 of 1909, 
respectively. 

Appeals Nos. 177 and 178 of 1911 against 
the decree of the Court of the Subordinate 
Judge, Madura Bast, in Original Suit No. 
198 of 1908. ; 

Messrs. T. Rangachariar, S. Scundararaja 
Atyangar and S. Srinivasa Atyungar, for the 
Appellants in A. S. Nos. 176 of 1911 and 
178 of 1911 and for the Respondents in A. 
S. Nos. 177 of 1911 and 208 of 1910. 

Mr. R. Kuppuswamy Azyar, for the Respond- 
ent in A. S. Nos. 176 of 1911 and 178 of 
1911 and forthe Appellant in A. S, No. 177 
of 1911 and 208 of 1910. 

JUDGMENT. 

Wants, C. J,— The Subordinate Judge 

has found in this case—and we see no 
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reason to differ from his finding on the 
evidence—that the plaintiff was induced to 
pay Rs. 7,000 to the defendants in order 
that a criminal prosecution instituted by the 
defendants against the plaintiff for an 
offence which was not compoundable should 
not be proceeded with. The agreement to 
stifle the criminal prosecution was illegal. 
and it is said that money paid in pursuance 
of an illegal agreement cannot be recovered 
back. No doubt that is generally so 
according to the maxim in pari delicto, 
potror est conditio defendentis, but it appears 
to be well established that when a pay- 
ment of money is obtained by means of 
such an agreement the parties are not 
to be considered in pari delicto and that 
the money may be recovered back. In 
Bullen and Leake’s Precedents of Pleadings, 
second edition, page 51, the law is stated as 
follows: “But where the plaintiff having 
paid the money in execution of an illegal 
contract or for an illegal purpose is not 
in pari delicto be may in some - cases 
recover it; as when the money was paid 
_ under oppression, as the money paid by a 
bankrupt to obtain his certificate [ Smith v. 
Bromley (1)]; money paid by the defendant 
in a penal action to compound the action 
[ Williams v, Hedley (2) and Unwin v. Leaper 
(3)]. In Williams v. Hedley (2) an action 
for penalties had been brought by the 
defendant against the plaintiff in respect 
of certain usurious transactions entered 
into by the latter, and to escape the 
penal action the plaintiff had been induced 
to pay the persons who put forward Hedley 
the amount of a debt due to them. by a 
third party, and it was held the money 
could be recovered back. Similarly in 
Unwin v, Leaper (3) the Jury were directed 
thatthe money could be recovered if it had 
not been paid voluntarily but by coercion 
of the threatened penal actions. The 
Subordinate Judge beld that the evidence 
did not show coercion within tbe meaning 
of the Contract Act; but it is now settled 
thot that is not the test. Kanhaya Lal v. 


National Bank of India Ltd. (4), It makes no 
(1) 2 Dougl. 696n; 99 E. R. 441. 
(2) (1807: 8 East 378; 103 E. R. 388; 9 R., R. 473. 
(8) 1 M. & G., 747; 1 Drink 8; 1011. J.C. P. 43; 4 
Jur. 1037; 56 R. R. 522. ‘ 
(4) 18 Ind. Cas. 949; 40 C. 698; 17 ©. W. N. 541 
(1918) M. W. N. 406; 13 M. L. T. 406; 11 A. L. J. 413; 
17 C. L. J. 479; 15 Bom. L. R. 472; 184 P. L. R. 1913; 
25 M, L. J. 104 (P. C.) ; 40 I A. 56. 


difference, in my opinion, here that money 
was found payable by the arbitrators as 
the plaintiff's consent to the arbitration 
was obtained by means of the criminal 
prosecution, or that it may have been 
really due, as in either case the plaintif 
is entitled to get back what was obtained 
from him by coercion. 

The appeal must be allowed with interest 
at 6 per cent. from the date of plaint. 
No order as to costs. As regards the con- 
nected appeals’ I agree with the judgment 
of my learned brother. f 

SESHAGIRI AIYAR, J.—The plaintif was 
the agent of the defendants at Rangoon. 


He returned in 1905 to Madras. Disputes 
arose at once regarding the plaintiffs 
management. An attempt at mediation 


between the parties was not successful, 
About the end of 1907 matters came to 
a crisis. The defendants had a plaint 
prepared to be filed against the plaintiff in 
August of that year (Exhibit C). In No- 
vember, they instituted a complaint for 
criminal breach of trust in respect of a 
pair of bangles. The plaintiff was arrested 
on a warrant on the 80th of November 
and was released on bail while the 
difference between the parties was being 
adjusted. Two arbitrators were selected 
on the Ist of December, one by the 
plaintif and the other by the defendants. 
As a result of their mediation, the plaint- 
iff paid Rs. 7,000 to thedefendants and 
gave a kundi for Rs. 8,000. No evidence 
was offered ‘by the defendants at the 
adjourned hearing of the criminal prosecu- 
tion andthe plaintiff was acquitted. 


Under these circumstances three suits 
were instituted in the Sub-Court of Madura 
East which have given rise to four 
appeals in this Court. The plaintiff's 
first suit was for damages for malicious 
prosecution. The Subordinate Judge award- 
ed Rs. 260 as damages. In Appeal No. 
177 of 1911, the plaintiff complains against 
the inadequacy of the amount decreed, 
Appeal No. 178 of 1911 is by the defend- 
ants disputing the right to any damages.‘ 
Original Suit No. 75 of 1909 was brought 
by the plaintiff for the refund of the sum of 
Rs. 7,000 paid by him. The lower Court. 
dismissed the suit. Appeal No. 208 of 
1910 is against that decree. The defendants 
instituted Original Suit No, 122 of 1909 
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to recover the Rs. 3,000 under the hundi 
executed in their favour by the plaintiff, 
That suit was also dismissed. Appeal No 
176 of 1911 is against that decision. 


Appeals Nos, 177 and 178 of 1911 can 
be disposed of shortly. I am unable to 
agree with the learned Subordinate Judge 
that the prosecution for criminal breach 
of trust was instituted without reasonable 
and probable cause. The plaintiff admits 
that he purchased a pair of bangles for 
Rs. 10 with a view to sell it at a profit. 
It is also admitted that it was not sold. 
His case is that he melted the bangles 
and sold the gold for Rs. 10. No explana- 
tion is given as to why this extraordinary 
procedure was adopted. He is unable to 
point to any other instance in which a 
similar thing was done. Prima facie, the 
explanation is very suspicious. By melting, 
“the cost of making is lost. The entry 
of the sale of gold does not carry the 
matter any further. The plaintiff was in 
the habit of purchasing gold for making 
bangles. He has been selling gold also. 
The entry as to the sale of the gold for 
Rs. 10-4-0 may relate to the purchased 
gold and not to the melted gold. The 
total quantity of gold accounted for 
excluding this item is found by the 
Subordinate Judge not to exceed the 
quantity purchased. [ think the explana- 
tion of the plaintiff is unconvincing. At 
any rate the defendants cannot be said 
to have had no reasonable or probable 
cause for believing that the plaintiff mis- 
appropriated the bangles. The immediate 
occasion and, very likely, the motive for 


instituting the complaint was to put 
pressure on the plaintiff to render true 
and proper accounts of his agency; but 


that is not enough; the plaintiff is bound 
to prove that the prosecution was launched 
without reasonable and probable cause, and 
‘not simply that ib was. improper or had 
an ulterior object. It was said that the 
evidence given by the defendants’ agent 
at the conclusion of the criminal trial 
showed that the defendants were satisfied 
that the bangles were accounted for. The 
parties having settled their civil rights it 
was part of the compact that the criminal 
prosecution should not be pressed. Con- 
sequently evidence as little incriminating as 
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possible was given at the final trial. This 
evidence does not indicate that the defendants 
had no grounds for preferring the complaint. 
In my opinion, the plaintiff has failed to 
prove his case. Appeal No. 178 of 1911 
must be allowed and Appeal No. 177 of 
1911 must be dismissed. The result will 
be that Original Suit No. 198 of 19038 is 
dismissed with costs throughout. 

In dealing with the other two appeals, 
I accept in their entirety the findings of 
the learned Subordinate Judge. No serious 
attempt was made on either side to show 
that he was wrong: and the evidence fully 
supports „his conclusions. Briefly stated, 
the facts established are: (1) that the 
plaintiff failed to render proper accounts of 
the business, (2) that the salary chit was 
not returned to him (an almost conclusive 
indication among Naitukottai Chetties 
that the transaction was not closed between 
the parties), (3) that the defendants wera 
prepared to institute a suit against the 
plaintiff for nearly Rs. 30,000, (4) that the 
defendants resorted to the expedient of a 
criminal prosecution to coerce the plaintiff 
to come to terms, (5) that the plaintiff 
was arrested, (6) that while on bail the 
parties referred their differences to two 
arbitrators and (7) that as a result of 
the mediation it was agreed that the 
prosecution against the plaintiff should not 
be pressed, provided he gave Rs. 7,000 at 
once and executed a kundi for Rs. 3,000 
more. On these facts the question is, 
whether the defendants are entitled to 
recover the amount due on the kundi and 
whether the plaintiff is entitled to the 
money paid by him. There can be no 
doubt on the first question. As the docu- 
ment was given with a view to stifle the 
prosecution, Courts cannot give a decree 
onthe hundi. Section 23 of the Contract 
Act makes the consideration illegal. Nujebar 
Rahman v. Muktashed Husain (5), Mottai Reddy 
v. Thanappa Reddy (6) are directly in point. 
In Jones v. Merionethshire Building Society (7) 
Lord Justice Lindley says: “If any bargain- 
ing could be shown here to stifle a 
prosecution for a criminal act, the action 


certainly could not be maintained.” Lord 
(5) 15 Ind. Oas. 259; 400. 113; 16 O. W.N. 854. 
(6) 26 Ind. Cas. 181; 37 M. 385. 
(7) (1892) 1 Ch. 173; 61 L.J. Oh. 188; 65 D. T, 
685; 40 W. R. 273; 17 Cox, 0. 0, 389, 
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MUTHOYEERAPPA CHETTI V. RAMASWAMI CHETTI, 


Justices Bowen and Fry are 
emphatic. , The Subordinate Judge was, 
therefore, right in dismissing the suit. 
The appeal should be dismissed with costs. 
The claim for the refund cannot be 
so easily disposed of. Lord Justice Bowen 
in the case above referred to says: “There 
might be a difficulty in recovering back 
money paid on account of the well-known 
ground which is shortly” expressed in the 
maxim melior est conditio defendentis.” It may 
be that if both parties arem pari delicto, 
the position of the defendant may give 
him an advantage. But where one party 
ues his position as prosecutor to secure 
moneys which but for the arrest he would 
not have got, the principle of the parties 
being in part delicto cannot apply. Mr. 
Rangachariar foresaw this difficulty and 
contended that the payment was under 
the award of the arbitrators, and that a 
decree directing the refund would offend 
against the principle of placing the parties 
in status quo ante. If, in this case, the 
defendants had pleaded that they were 
entitled to retain the amount towards 
what is due to them from the plaintiff, 
I would have been inclined to direct the 
trial of an issue in that behalf. J agree 
with the dictum in Shridhar Balkrishna v. 
Babaji Mula (8) that the defendant should 
not be estopped from showing that the 
money which he seeks toretain was really 
due to him. See also Cocks v. Masterman 
(9) and Imperial Bank of Canada v. Bank of 
Hamilton (10). But thatis not the defend- 
ants’ case. Therefore the only question is, 
whether the money can be recovered 
having been paid as a consideration for not 
proving the criminal prosecution. In the 
first place we have the statutory declaration 
in section 72 of the Contract Act that a 
person to whom money is paid under 
coercion must repay it. It was recently 
held by the Judicial Committee that the 
term coercion is not synonymous with the 
definition in the Act. Kanhaya Lal v. Na- 
tional Bank of India Lid, (4). In my opinion 
the plaintiff would not have paid the 
Rs. 7,000 had he not been under arrest. He 


was coerced into paying the amount by 
(8) 28 Ind. Cas. 184; 38 B. 709; 16 Bom. L. R. 586. 
(9) (1829) 9 B. & C. 902; 109 E. R. 335; 4 Man. & 
Ry. 676; 8 L. J. K. B. (0. $.) 77. 
(10) (1903) A. ©. 49; 72 L. J. P. C. 1; 61 W. R. 
289; 87; L. T, 457; 19 T. L. R. 56. 


equally 


the prosecution and by the promise to with- 
draw it. The decision in Amjadenessa Bibi 
v. Rahim Baksh Sikdar (11) is distinguish- 
abie from the present case. .It was a 
compoundable offence and the learned Judges 
found that the defendant did not use his 
dominant position to get the money., In 
effect the finding was tbat there was no 
coercion. On the other hand Atkinson v. Denby 
(12) lays down distinctly that if the agree- 
ment was to stifle a prosecution money can be 
recovered, Even if the payment was induced 
onlyin part by tbe agreement, the whole con- 
sideration must fail. See section 24 of the 
Contract Act and Olark v. Woods (13). Mr. 
Rangachariar relied on Flower v. Sadler (14). 
In that case, there was no arrest. The party 
lawfully bound to pay paid the amount 
as soon as he was threatened with a 
prosecution. The principle of that case is 
that there is nothing illegal ina man recover- 
ing his just dues by the use of threatening 
language‘so long as there is no agreement to 
stifle a prosecution. The illegality consists 
not in using questionable means to secure a 
lawful debt, but in agreeing to defeat public 
justice. In In re Mapleback, Hx parte Calde- 
cott (15) also there was no arrest. In Smith 
v, Monteith (16) it was held that when a 
manis arrested under a process of law 
devised for recovering money, he is not 
entitled to be paid back. This is obvious. 
Otherwise the provision of our Code for 
arrest in execution willbe rendered nugatory. 

I am, therefore, constrained to hold that 
the plaintiff is entitled tothe refund. As 
the claim of the defendants appears to 
have been justand reasonable there will 
be interest ab 6 per cent. per annum on 
the amount of the decree only from the 
date of the plaint. Each party will bear 
his own costs throughout. 

Appeals Nos. 208 § 178 allowed; 
V.R.P. Appeals Nos. 176 5 177 dismissed. 


(11) 28 Ind. Cas, 713; 42 0,286; 19 CO. W. N. 383; 
210. L. J. 642. 

(12) (1861) 6 H. & N. 778; 123 R. R. 824; 30 L. J, 
Ex. 381; 7 Jur. (N. s.) 1205; 4 L. T. (x. s.) 252; 9 W. 
R. 539. k 

(13) 2 Ex. 395; 3 New Sess. Cas. 268; 17 L. J. M. 
0. 189, 

(14) 9 Q. B. D. 88; 46 J. P. 503; affirmed, 10 Q.B. 
D. 672. 

(15) 4 Ch. D. 150; 46 L. J. Bk. 14; 35 L. T. 503; 
25 W. R. 103; 13 Cox, C. C. 374. 

(16) (1844) 13 M. & W. 427; 2 D. & I. 358; 14 D. 
J. Ex. 22; 9 Jur. 310; 153 E, R. 178; 67 R. R. 654, 
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GOBIND RANI DASI Uv, BRINDA RANI DASI. 


CALCUTTA HIGE COURT. 
APPEAL FROM Oaper No. 290 or 1915. 
August 27, 1915, 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr, Justice N. R. Chatterjea. 
GOBIND. RANI DASI—Derenpant— 
APPELLANT 
versus. 

BRINDA RANI DASI AND OTHERS— 
PLAINTIFF AND OTHER— DEFENDANTS 


—-RESPONDENTS. 

Receiver in a mortgage suit, matters to be considered 
by Court in appointing—Protection of mortgagee’s 
interests, 

Where ‘in a mortgage suit, the mortgagee applies 
for the appointment of a Receiver, the primary 
question for consideration is, what steps should be 
taken to protect the mortgagee. 

Where some of the defendants in a mortgage suit, 
who as presumptive reversioners to an estate 
mortgaged by a Hindu widow joined in the execution 
of the mortgage, support the application of the mort- 
gagee for the appointment of a Receiver, the Court 
should not consider the matter from the point of 
view of the reversionersas from that of the mortgagee. 


Appeal against the order of the Sub- 
‘ordinate Judge, Dacca, dated the 16th and 
17th June 1915. 

Babu Surendra Nath Guha, for the Appel- 
lant. 

Babus Dhirendra Lal Kastgir, Joges Chunder 
. Bose, Ambicapada Chowdhury and Prokash 
* Chunder Pakrasi, for the Respondents. 

JUDGMENT. 

Mooxauite: J.— This appeal is directed 
against an order for the appointment of a 
Receiver in a mortgage suit. The application 
for the appointment of a Receiver was made 
by the mortgagee. Thatapplication was sup- 
ported by some of the defendants who, at the 
instance of the mortgagee, had joined in the 
execution of the mortgage, as they were the 
presumptive reversioners to the estate, which 
was granted-by way of security by a Hindu 
widow in possession of the properties left 
by her husband. These defendants, though 
responsible under the mortgage instrument 
for repayment of the loan, have thus no 
present interest in the mortgaged property. 
The Court below was satisfied that the 
mortgagor had wasted the property and 
appointed a Receiver. The Court, however, 
considered the matter, not so much from 
the point of view of the mortgagee, as from 
that of the reversioners. This clearly was 
not the proper standpoint in the investiga- 
tion of the case. When the mortgagee 


INDIAN OASES. 


405 


applies in his suit for the appointment of 
a Receiver, the primary question for con- 
sideration is, what steps should be taken 
to protect the mortgagee. Here the rever- 
sioners-defendants have taken advantage of 
the application by the mortgagee to secure a 
benefit to themselves, as if they themselves had 
instituted a suit to restrain the widow from 
improperly dealing with her husband’s estate 
and had obtained an order for the appoint- 
ment of a Receiver for the protection of their 
contingent interest. This much, however, may 
be charged against the lady that she did, on 
one solitary occasion, fail to pay the Govern- 
ment revenue punctually. But an under- 
taking has been given in this Court that the 
Government revenue will in future be paid at 
least seven days in advance of the date fixed 
for such payment, and the appellant has also 
agreed that in the event of default, the 
Receiver will take possession of the mortgag- 
ed properties. She has given a further 
undertaking that she will not, during the 
pendency of the suit, alienate the mortgaged 
property without the leave of the Court’ 
This entirely satisfies the mortgagee. But 
the reversioners have vehemently urged that 
the Receiver should be retained. We are un- 
able to accede to this prayer. The rever- 
sioners have resolutely attempted to divert 
these proceedings from their true purpose 
and to secure an advantage for themselves 
by no means within the scope ofa morte 
gage suit. In our opinion, the objections 
taken by the reversioners are entirely ground- 
less. 

The result is that this appeal is allowed in 
part; while the order appointing the Receiver 
is maintained, the order directing the Receiver 
to take possession is cancelled. In lieu 
thereof we direct that the Receiver do take 
possession, only if the appellant fails to 
carry out the undertaking to deposit the 
Government revenue, instalment by instal- 
ment, at least seven days before the date fixed 
for the payment thereof, 


Let the order be sent down as early as 
possible. ; 
Appeal allowed in part 
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GAUTAM JAYACHAND GUJAR V. MALHARI BAPU BHONG, 


BOMBAY HIGH COURT. 

Saconp Crvin ArpeaL No. 7 or 1915. 
February 16, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
ani Mr. Justice Heaton. 
GAUTAM JAYACHAND GU :AR~— 
Praintirr—APPELLANT 
_ versus 
MALHARI BAPU BHONG— 
Darenpant—RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
ss. 8 (y), 104—Suit by  money-lender against 
agriculturist——Nature of suit, how to be determined. 

Jllastrations (a) and (e) to section 10A of the 
Dekkhan Agriculturists’ Relief Act show that the 
intention of the Legislature was to apply the pro- 
visions of the section to suits by a money-lender to 
enforce either a lease or a salo-deed against an 
agriculturist, though the instrument suedon was 
really according to the infention of the parties in 
the nalare of a mortgage. 

Reading clause (y) of section 3 of the Act by the 
light of section’ 10A. the intention of the Legis- 
lature was that the nature of the suit under clause 
(y) shohld not be determined by the frame of the 
plaint but by the allegations of the parties which 
raised the question of mortgage or no mortgage. 


Second appeal from the decision of the 
Assistant Judge, Poona, in Appeal No. 83 of 
1918, confirming the decree passed by the 
Subordinate Judge, at Baramati, in Civil Suit 
No. 423 of 1911. 

Mr. D. A. Khare, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 

JUDGMENT. | 

Scort, C. J.—The plaintiff claims as the 
owner of the land in suit undera sale-deed 
execated in his favour by the previous owner 
Achyut in 1887, and as such owner claims 
possession of the land from the defendant, 
‘who, he alleges, became his tenant under 
a lease of even date with the sale-deed. The 
defendant’s case is that his father, and not 
the plaintiff, was the purchaser from Achyut; 
that the plaintif was the saokar who 
advanced money, and payment cf the interest 


was secured by the contemporaneous lease. ` 


The defendant’s case has been substantially 
held to be established on the facts by con- 
current findings of two lower Courts, and we 
are bound by those findings. 

The question of law, however, has been 
raised whether thisis a suit.in which the 
real intention of the parties to the lease 
can be investigated under section 10A of 
the Dekkhan Agriculturists’ Relief Act as 
being a suit for possession of mortgaged 


property within the meaning of section 3 (y) 
of that Act. If strictly read if may be 
fairly argued that that clause (y) should 
only apply to suits where the plaintiff sues 
as mortgagee for possession of the mort- 
gaged property. Butthe Dekkhan Agricul- 
turists’ Relief Act must be read as a whole, 
and as part of the Dekkhan Agriculturists’ 
Relief Act we have section 10A, which says: 

Whenever it is alleged at any stage of any 
suit or proceeding to which an agriculturist 
is a party that any transaction in issue 
entered into by such agriculturist or the 
person, if any, through whom he claims was 
a transaction of such a nature that the rights 
and liabilites of the parties thereunder are 
triable wholly or in part under this Chapter, 
the Court shall, ete.” Now the illustrations 
to that section, namely, illustrations (a) and 
(e) show that the intention of the Legislature, 
when this section was enacted, was to apply 
‘the provisions to suits by a money-lender 
suing to enforce either a lease ora sale-deed 
against an agriculturist, though the instrument 
sued on was really according to the intention 
of the parties in the nature of a mortgage. 
That is exactly the case we have here, and 
therefore, reading clause (y) of section 8 
by the light of section 10A, we must con- 
clude that the intention of the Legislature 
was that the nature of the suit under clanse 
(y) should not be determined by the frame 
of the plaint, but by the allegations of the 
parties which raised the question of mort- 
gage or no mortgage. That being so, we 
think it cannot be doubted that the question 
raised upon the lease contemporaneous with 
the sale-deed of 1887 isa question which 
must be disposed of under section 10A. It 
has been so disposed of by the lower Courts, 
and, therefore, the point of law which has 
been raised must be decided in favour of the 
respondent. We affirm the decree and 
dismiss the appeal with costs. 

Decree affirmed; Appeal dismissed. 
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SUNDARA REDDI V, VARADHARAJA PILLAI. 


MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATE Orper No, 28 
- or 1915, 
March 7, 1916. < 
Present:—Mr. Justico Sadasiva Aiyar and 
Mr. Justice Moore. 9 
SUNDARA REDDI AND ANOTHER— 
Responpents—APPELLANTS 
s VETSUS 
VARADHARAJA PILLAI—Pastitiover— 


RESPONDENT. 

Civil Procedure Code (Act ¥ of 1908), ss. 55 (4), 

145 (c)—Civil Procedure Code (Act XIF of 1882), s. 336 

-—Surety bond— Presentation of insolvency petition by 
judgment-debtor, whether discharges surety—Onder- 
taking to produce judgment-debtor—Issue of notice to 
judgment.debtor— Waiver of notice—Emecution petition, 
dismissal of, effect of, on surety’s liability—Construction 
of surety bond—Statutory obligations of surety. 

Section 145 (c), Civil Procedure Code, is wide in 
its scope -and includes a case where security is 
given for the production of a judgment-debtor, who 
is arrested in execution of a decree and who is 
released on furnishing security and on expressing his 
intention to apply to be declared an insolvent. The 
section provides a summary remedy in execntion 
for the-realization of the security in execution to the 
extent to which the surety has made himself per- 
‘sonally liable. [p. 408, cols. 1 & 2.] 


Under section 55 (4), Civil Procedure Code, the 
mere filing of an insolvency petition by the judgment- 
debtor or the dismissal of an execution application 

, does me terminate the surety’s liability. [p. 405, 
col, 2. 


Lalji Sahoy v, Odoya Sunderi Mitra, 14 C. 757, 
distinguished. 

A surety bond under section 55 (4), Civil Procedure 
Code, should strictly conform to the provisions of the 
section, and ‘even where the liability is limited in its 
terms, the extent of the suroty’s liability is that 
created by section 145. [p. 408, col. 1.] : 

Where, under the terms of a surety bond, the 
sureties agreed to produce the judgment-debtor if the 
latter failed to appear after notice by Court, but in- 
timated to Court, when asked whether they wanted 
notice to be sent to the debtor, that it was not 
possible to produce him as he and the deoree-holder 
were colluding: 

Held, that, though the issue of notice to the judg- 
ment-debtor was a condition precedent to tho 
sureties’ obligation to produce him, the sureties had 
waived that benefit. [p. 409, col. 1.] 

Ashutosh Sikdar v. Behari Lul Kirtania, 35 C.61latp. 
74; 11 ©. W. N. 1011; 6 C. L. J. 820, followed. 

Appeal against the decree of the District 
Court of South Arcot, in Appeal Suit No. 219 
of 1914, preferred against the crder of the 
‘Court of the District Munsif of Villupuram, 
in Execution Petition No. 679 of 1914, in 
Original Suit No. 527 of 1912. 

Mr. ©. Srinivasa Atyangar, - Advocate- 
General, and Mr. S, Desikachariar, for the 
Appellants, 
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Mr. T. R. Venkatarama Sastriar, for Messrs. 
S. Ramaswamy Atyangar and T., M. Vedanta- -` 
ckariar, for the Respondents. 


JUDGMENT.—One Velayndam Pillai 
was arrested in execution of a decree and pro- 
duzed before the District Munsif of Cuddalore. 
The judgment-debtor was released under- 
section 55 (4), Civil Procedure Code, on his 
undertaking to file an insolvency petition and 
upon the appellants executing a security 
bond on 23rd January 1914. The judgment- 
debtor did not appear within 80 days, nor 
did’ he file an insolvency petition. The decree 
was transferred to the Villupuram Munsif’s 
Court, and on the application of the decree- 
holder the sureties’ moveables were attached. 
The appellants applied for the release of the 
properties from attachment, and this was 
ordered on 29th July 1914, the District 
Munsif being of opinion that the sureties had 
not undertaken to see that the judgment- 
debtor would present an insolvency petition 
within a month of the date of his release but 
merely to produce him in Court whenever 
the Court may direct. On 8rd August 1914, 
a notice was issued to the sureties to produce 
the judgment-debtor on or before 25th 
Augusé.1914. They appear to have taken 
advantage of the presence of the judgment- 
debtor in Court to point him ont on 18th 
August. The judgment-debtor was, however, 
allowed to go, in fact, it is said that be “ran 
away” from the Court. The sureties pleaded 
that they were absolved from their liability as 
they had produced the judgment-debtor on 
18th August. The District Munsif did not 
accept the plea which was clearly untenable, 
but at the same time dismissed the execution 
application, Execution Petition No. 679 of 
1914, on theground that the sureties’ liability 
under the bond was confined to their produc- 
ing the judgment-debtor in connection with 
the insolvency proceedings. The decree-holder 
then, appealed to the District Court. The 
District Judge reversed the lower Court’s 
order, holding that the sureties were liable for 
the judgment-debtor’s non-appearance within 
80 days and also for the non-production of 
the judgment-debtor between Sth August 
and 25th August. 


The following is a translation of the 
material portion of the security bond: “The 
plaintiff has got the defendant in the above 
suit arrested under a warrant for the decree 
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amount and produced him in Court. The 
said defendant states that he is unable to 
dischargethe said decree-debt and that he 
is putting in an insolvency petition. On 
whatever dates the Court may direct the 
defendant to appear (in Court) in connection 
with the above matter, the said defendant 
will appear in Court on all such dates. In 
the event of the defendant failing so to 
appear, we shall cause him to appear {in 
Court), Inthe event of cur failing so to 
make him appear we shall deposit the 
said decree amount.” We agree with. the 
District Judge that it is to be regretted that 
the District Munsif should have accepted 
such a loosely worded security bond, which is 
not in the terms of sub-section (4) of section 
55, Civil Procedure Code. Three questions 
were argued by the learned Advocate-General 
who appeared for the appellants. He con- 
tended (1) that the security bond, not being 
in accordance with the terms of section 55 
(4), Civil Procedure Code, the sureties can- 
not be held to be Hable; (2) that inasmuch 
as the judgment-debtor was not called upon 
to appear before the Court, the ancillary 
obligation which rested upon the sureties to 
produce him had not yet arisen; (3) that 
the execution proceedings having been closed, 
the sureties were no longer liable. 


We are of opinion that there is no sub- 
stance in objections (1) and (3) ard that 
section 145 (o), Civil Procedure Code, which 
provides that “where any person has become 
lidble as å surety for the payment of any 
money, or for the fulfilment of any condition 
imposed on any person, under an order of 
the Court in any suit or in any proceeding 
consequent thereon”, is. applicable. Section 
145, Civil Procedure Code, differs in several 
respects from the corresponding section 253 
of the Code of 1882. The. present section 
applies not only to security bonds for the 
performance of a decree but the suretyship 
for the -restitution of property taken 
in execution of a decree and also 
to bonds for the payment of money and for 
the fulfilment of any condition under an order 
of the Court. The terms of sub-section (e) 
are very wide and include, we think, a case 
where security is given for the production 
of a judgment-debtor, who is arrested in 
execution of a decree and who is released on 
furnishing security and on expressing his 
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intention to apply to be declared an insolvent. 
Section 145, Civil Procedure Code, provides 
a summary remedy in execution for the 
realisation of the security in execution to the 
extent to which the surety has made himself 
personally liable. In support of his conten- 
tion that the execution proceedings having 
been closed the liability of the sureties ceased, 
the Advocate-General relies on the ruling in 
Lalji Sahoy v. Odoya Sunderit Mitra (1). 

That was a decision under section 886 of 
the Code of 1882, and is, we think, no longer 
law. Undersection 336 the security required 
was, that the judgment-debtor will appear 
when called upon and that he wil! within one 
month apply to be declared an insolvent. 
The words in sub- section 4 of section 55, Civil 
Procedure Code, “and that he will appear 
when called upon in any proceeding upon the 
application or upon the decree in éxecution 
of which he was arrested”, seem to make it 
clear that the surety will not be released 
by the mere filing by the judgment-debtor 
of the petition for insolvency or by the dis- 
missal of an execution application. More- 
over, though a particular execution petition is 
terminated by its dismissal orits being struck 
off, all proceedings upon the decree do not 
come to an end. In the present case, all 
such proceedings under the decree were not 
terminated by the order passed on 29th July 
directing the release from attachment of the 
sureties’ moveables or by the dismissal of Exe- 
cution Petition No.679 of 1914 or by the ‘struck 
off of the execution petition on which the 
judgment-debtor was under arrest when the 
security bond was executed. The present 
proceedings against the sureties are also pro- 
ceedings upon the decree. 

It remains to consider the argument 
advanced by the Advocate-General that, 
owing to the omission on the part of the 
Court to issue a notice to the judgment- 
debtor to appear in Court, the obligation of 
the sureties to produce the judgment-debtor 
has not yet arisen. 


Admittedly no notice was sent to the 
judgment-debtor directing him to appear. 
It appears to be clear from the strict wording 
of the security bond that the undertaking 
whieh the appellants gave was that they 
would see that the jadgment-debtor would 


(J) 14.0, 757, 
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appear in Court whenever he -was directed 
by the Court to do so, and that in the event 
of the judgment-debtor failing so to appear 
they would produce him, in other words,‘the 
issue of a notice by the Court was a condition 
precedent to the sureties undertaking the 
obligation to produce him, 7 i 

It appears, however, from the District Mun- 
sif’s order on Execution Petition No. 679 of 
1914 that during the hearing of the petition 
the sureties were asked to state whether 
they wanted to be given another chance of 
producing the debtor and a notice to be sent 
to the judgment-debtor to appear on a given 
date, and that their Vakil stated that the 
decree-holder and judgment-debtor were 
colluding and that it was no longer possible 
for them to produce the debtor. . 

Mr. Venkatarama Sastri contends that this 
amounted toa waiver on the part of thesureties 
of their right under the terms of the bond 
to have a notice sent to the judgment-debtor 
in the first instance before they could be held 
to be liable. We think that his con- 
tention is correct, and that there was no- 
thing to prevent the appellants from waiving 
the right which they possessed to insist 
on a notice being first issued by the Court. 
The sureties, for whose benefit the clause 
was inserted, must be deemed to have waived 


the benefit of that clause and we do not see. 


anything illegal in their so waiving it and 
sparing the decree-holder the useless expense 
and delay which would be incurred in send- 
ing notice to the judgment-debtor to appear, 
especially as such expense might ultimately 
have to be borne by themselves as sureties. 
Reference may be made to the observations 


of Mr.-Mookerjee, J., in Ashutosh Sikdar v,- 


Behari Lal Kirtania (2) cited by the respond- 
ents’ Vakil. The security bond is not 
happily worded but we think that it has been 
rightly construed by the District Judge, and 
that the sureties were liable for the non- 
production of the judgment-debtor in pur- 
suance of the Court’s order dated 8th August 
1914, 

We accordingly dismiss the appeal with 
costs. | 

V.R.P. Appeal dismissed. 


(2) 85 C. 61 at p. 74; 11 0. W. N. 1011; 6 C. LJ. 
320, à 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 455 
or 1914. 

April 25, 1916. 
Present:—Mr. Justice Teunon and 
Mr. Justiee Chowdhuri. 

GOUR GOPAL SINHA AND ANOTHER— 
PLaIntirrs—A PPELLANTS 
versus 


GOSTA BEHARI PRAMANICK anp 


OTRERS—DEFENDANTS— RESPONDENTS. ' 

Transfer of Property Act (IV of 1882), s. 37—Rent 
share of revenue payable by putnidars to crétit and 
account of their landlords, if is—Apportionment of rent, 
when could be made. 

The putnidars of a share in a revenue-paying 
estate owned by the plaintiffs and their co-sharers 
agreed by the document creating the putni to pay 
into the Collectorate the Government revenue pay- 
able in, respect of their landlords’ share in the 
zemindari. Subsequently the plaintiffs, opened a 
separate account in respect of their share under 
section 10 of Act XI of 1859; 

Held, that thesum payable by the putnidurs into 
the Collectorate to the account and credit of the 
landlords was rent and that the plaintiffs who had 
opened separate accounts, collected their share 
of the putni rent separately and made all 
their co-sharers parties to the suit, were entitled to 
have the same apportioned and to have ar. order 
directing the putnidars to pay into the Collectorate 
the share of revenue, payable by the plaintifs to 
their separate credit and account. [p. 410, col, 1.) 

Jotindra Mohun Tagore v. Jarao Kumari, 33 0. 140; 


8 C. L. J. 7; 10 C. W. N. 201; 1 M. L. T, 8, distin. 


guished, 

Sreenath Chunder Chowdhry v. Mohesh Chunder 

Bundopadhya, 1 C. L. R. 458; and Rajnarain Mitter v. 
Ekađasi Bag, 27 C. 479; 4 C. W. N. 494, referred to. 
- Appeal against. the decree of the District 
Judge, Murshidabad, dated the 2nd Jannary 
1914, confirming that of the Subordinate 
Judge of that place, dated the 31st January 
1913. ; 

Babu Ram Chandra Majumdar and Babu 
Panchanun Ghose for Babu Chandra Sekhar 
Banerjee, for the Appellants, 


Babi Hemendra Nath Sen, for the Re- 
spondents. 


JUDGMENT.—In this case it appears 
that the plaintiffs: and their co-sharer 
defendants (Nos. 6 to 14) are the owners 
of a l2-anna odd share in a certain 
revenue-paying estate. The revenue pay- 
able on their share is Rs. 462 (sicca). 

In the year 1242 their predecessors-in- 
interest created a putni taluk in respect 
of their share in certain mauzas in favour 
of the predecessor of the Pramanick defend 
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ants. By the document creating the putni 
it was arranged that the putnidars should 
year by year pay into the Collectorate 
the sum of Rs. 442, to be credited to 
the Government revenue payable in respect 
of their landlords’ share in the zemindart. 

In the year 1909, the plaintiffs who are 
the owners of a. -anna 64-ganda share 
found it expedient to open a separate 
account in respect of their share under 
section 10 of Act XI of 1859 and did so 
with effect from the September kist of that 
year. 

The putnidars have, however, continued to 
make their periodical payments in one sum, 
and to the credit of the general account of 
the estate. The result has been that the 
payments have been credited to the residuary 
share and that the plaintiffs’ share has 
fallen into arrears and has been advertised 
for sale to the loss and inconvenience of the 
plaintiffs. 

What the plaintiffs seek in their suit 
then is to have the yearly sum payable by the 
putnidars apportioned between the plaintiffs 
and their co-sharers-defendants and to 

obtain an order directing the putnidar 
` defendants to make a separate payment 
to the account and credit of the plaintiffs 
of the amount. due in respect of their 
share. 

The puinidur respondents contend that 
the sum that they have to pay is not 
rent and that in any case the contract 
contained in their document of title is one and 
indivisible. 

In support of their contention that the 
yearly sum payable is not rent, they rely on 
the case decided by their Lordships of the 
Privy Council and reported as Jotindra 
Mohun Tagore v. Jarao Kumari (1). In that 
case no doubt on a construction -of the 
‘document there in question, it was held that 
the sum payable by the putnidars into 
the Collectorate against the Government 
revenue payable by their landlords was not 
-rent soas to be. recoverable inthe manner 
previded in the -Putni Regulation VIII of 
1819. But the present case, it appears to 
us, may be distinguished. The yearly sum 
here payable is payable in consideration of 


“(1)°88 C. 140; 3 C. L, J. T; 10 C. W. N, 201; 1 M. 
L. T. 8 ; 


the putnidars’ use and occupation of the 
land and though payable into the hands 
of the Collector, is agreed to be paid on 
account and to the credit of the land. 
lords. It is, therefore, rent paid to the 
landlord, and we can find nothing in the 
document which takes away its essential 
character. 

The next question then is, whether there 
is anything in the circumstances of the 
present case which should prevent the 
apportionment of this rent between the 
two sets of landlords. The apprehension 
of the putnidar respondents that the appor- 
tionment will in some way impair the 
value or affect the character of their 
permanent lease is necessarily groundless 
and the objection that at each of the four 
kists they will have to write two challans 
instead of one is frivolous. The plaintiffs 
landlords have in fact found it necessary 
to collect their share of the rent separately, 
and in this suit they have made all their 
co-sharers parties. That in such circum- 
stances they are entitled to have the rent 
apportioned would appear to follow from 
the principle underlying section 37 of the 
Transfer of Property Act, and also from the 
authority of the cases reported as Sreenath 
Chunder Chowdhry v. Mohesh Chunder Bundo- 
padaya (2) and Ishwar Ohunder Dutt vy, 
Ram Krishna Dass (3) and Rajnarain Mitter v. 
Ekadasi Bag (4). 

We, therefore, hold that the sum payable by 
the putnidar defendants is rent, and that 
the plaintiff appellants are entitled to have 
the same apportioned, and to have an 
order directing the putniders to pay into 
the Collectorate the share due to the share 
of the plaintiffs to their separate credit and 
account, 

We, therefore, set aside the Asseacs of the 
lower Courts and remand the case to the first 
Court in order that the remaining questions 
arising in the case may be heard and 
determined. The appellants will have their 
costs in this Court and in the Court of first 
appeal. 

The costs in the first Conrt will abide the 
result. 

Appeal allowed; ` Oase remanded. 


)10.L. : 
i) 5 902, 6 0. L. R. 421; 8 Shome L. R. 132, 
(4) 27 0. 479; 40. W. N. 494, 
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‘SETHRUCHERLA RAMA CHADDRA V, MAHARAJAH OF JEYPORE. 


MADRAS HIGH COURT. 
Civit Arrear No. 320 or 1914. 
March 3, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 

Sri RAJAH SETHRUCHERLA RAMA 
CHADDRA RAJU BAHADUR GARU AND 
OTHERS— DEFENDANTS- APPELLANTS 
versus 
Sri Sri Sra VIKRAMA DEO MAHARAJU- 
LUNGARU, Maharajah or JEYPORE 


PLAINTIFF— RASPONDENT, 

Document, construction of—Mortgage—Periodical 
payment of interest—Right of swit for whole amount on 
default of payment of one instalment—Appeal—Appel- 
late Court, right of, to entertain matters happening after 
suit~—-Jurisdiction, objection to ‘Place of suing’—Ctvil 
Procedure Code (Act V of 1908), s. 21. 

Under a mortgage-deed executed by defendant to 
plaintiff the principal amount was repayable on 4th 
January 19 6,- the interest was payable regularly 
on the 4th January of each year, and, in default of 
payment of interest on the due dates, the mortgagee 
was entitled to recover ‘the said amount then and 
there without waiting for the due date, viz., 4th 
January 1916’. Default having been madein pay- 
ment of interest, the mortgagee filed a suit on 21st 
July 1918 for the principal amount as well as for 
the arrears of interest due in the Vizagapatam Sub- 
Court. The Court decreed the claim. On appeal, it 
was contended that the claim for the principal 
amount was premature and the Sub-Court of 
Vizugapatam had no jurisdiction in respect of a 
portion of the mortgaged property situate in the 
Agency Tracts, which were not governed by the 
Code of Civil Procedure: 

Held, (1) that under the mortgage-deed only the 
balance of interest was claimable on default of 
payment of any one instalment and that, therefore, 
an een for the principal was premature; [p. 412, 
coL 1. 


(2) that as the time for payment of the principal ` 


had passed when the appeal was heard, the decree 
forthe entire amonnt due under the mortgage need 
not be disturbed; [p. 413, col. 1.] 

(3) that objection to the jurisdiction.of the 
Vizagapatam Court was an objection to the ‘place 
of suing’ within the meaning of section 21, Civil 
Procedure Code, which, not having been raised in the 
Trial gont, could not be takenin appeal, [p. 413, 
col. 2. 

In all cases where objection is taken that the 
Court taking cognizance of the suit is not entitled 
‘to adjudicate on the claim, whether in whole or in 
part, for want of jurisdiction, if is an objection to 
the place of suing. [p.4J3, col. 2.] 

An Appellate Court can take cognizance of matters 
which may have happened after the institution of 
the suit for the purpose of moulding the relief 
that a party is entitled to, provided itis not based 
on a new title which accrued after the action. [p. 
412, col. 2.] 

Ram Ratan Sahu v. Mohant Sahu,6 C. L. J. 74; 
11 ©. W. N. 782; Mills v. Green, 159 U.S. Sup. Court 
651; 40 Law. Ed. 293; Evans v, Bagshaw, 5 Ch. App. 


340; 89 L.J.Ch. 145; 18 W.R. 657; Govinda v. 
Perumdevi, 12 M. 1836; Tottenham Local Buard v. Law 
Conservancy, (1918) 1 Ir, R. 48, 2 T. R. 4 0; followed. 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Vizaga- 
patam, in Original Suit No. 22 of 1913, 

Mr. V. Ramesam, for the Appellants. 


The Hon’ble Mr. E. N. Sarma, for the 
Respondent. 


JUDGMENT.- This is an appeal from the 
decree of the Subordinate Judge’s Court, 
Vizagapatam, ina suit by the mortgagee to 
enforce his secnrity. The facts which raise 
the questions for determination in this appeal 
are not in dispute. Exhibit A and B are two 
mortgages executed on the 4th January 1406 
and 4th July 1911 by the defendants to the 
plaintiff to secure the principal sum of rupees 
five lakhs and one lakh twenty thousand res- 
pectively; they may, however, be taken as one 
mortgage inasmuch as the terms of the one 
were incorporated in the other. The mort- 
gagors: agreed to pay the principal amount 
on the 4th of January 1916 and to pay in- 
terest in the meantime year by year on the 
4th of January each year, If the interest or 
the principal was not paid on the due dates, 
the mortgagee was entitled to take posses- 
sion of the mortgaged properties and out of 
the net profits, to pay himself the interest 
due, and appropriate the balance, if any, to 
the principal. There isa stipulation in Egy- 
hibit B on the construction of which depends 
one of the points for determination in this 
appeal. Itisas follows:—“If according to 
the terms of this deed, the interest of each 
year be not paid on the due date, these terms 
will not prevent you (mortgagee) from re- 
covering the said amount then and there, if 
you should so desire, without waiting for the 
due date, namely 4th January 1916.” No in. 
terest was paid in accordance with the stipu- 
lations of the mortgage-bond, and on the 21st 
of July 1913 the mortgagee brought the present 
action to recover the whole of the mortgage 
amount, both principal and interest, by sale 
of the mortgaged properties, on the basis 
that on the true construction of the clause 
above set out, the whole of the mortgage- 
money including the principal had become 
due. He also asked in the alternative for 
possession of the mortgaged properties. - Only 
one other fact need be mentioned, and that is 
that a portion of the mortgaged property ig 
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situate in the Agency Tracts of Vizagapatam. 
The learned Subordinate Judge has given the 
mortgagee a decree for sale. On these facts 
the appellants, the mortgagors, raised two 
contentions:—(1) that the mortgagee is not 
entitled to a decree for sale to realise the 
whole of the mortgage amount including the 
principal, but can only recover the amount 
of interest due, without waiting for the date 
when the principal amount would become 
due, amd that the non-payment of interest on 
the due date or dates does not entitle the 
mortgagee to demand payment of the 
principal at once; that at the best, he 
can only recover possession of the mort- 
gaged properties and pay himself the interest 
and also portions of the principal if the net 
income is available for that purpose. The 
learned Sabordinate Judge came to the con- 
clusion, and we think rightly, that the mort- 
gage wag primarily a simple mortgage, though 
jn certain events if can be converted into a 
usufructuary mortgage; but he did not consi- 
der the question, whether by non-payment of 
interest on the due dates the principal amount 
became payable before the 4th of January 
1916 so as to entitle the mortgagee to enforce 
the security by sale of the mortgaged pro- 
perties and obtain payment also of the prin- 
cipal. We have had the clause read to us in 
the original and have no donbtthat the 
correct interpretation of the clause is, as con- 
tended by the learned Vakil for the appellant, 
that the mortgagee can recover the interest 
payable by sale of the mortgaged properties 
without waiting for the time when the prin- 
cipal amount would become due. As sug- 
gested by Mr. Ramesam, it is likely that that 
clause was specially put in to avoid the con- 
tention given effect to in the case of Kannu 
y. Natesa (1), that the mortgagee cannot sue 
to recover even the interest which had ac- 
erued due by the sale of the hypothecated 
property till after the principal amount had 
become due. The documents, it may be 
noted, were drafted by the Pleader for the 
mortgagee. It is, therefore, clear that on the 
date when the present action was brought 
and also on the date on which the first Court 
passed the decree, viz., Ist May 1914, the sale 
of the mortgaged property to realise the prin- 
cipal amount of six lakhs and twenty thousand 
rupees should not have been ordered. The 


` (1) 14 M. 477, 


mortgagee was entitled to recover the 
interest then due by sale of a sufficient 
portion of the mortgaged property and 
also to obtain possessinn cf the same as 
mortgagee. It is, however, contended for the 
respondent that in the circumstances of the 
case we should not disturb the decree of the 
first Court, inasmuch as the plaintiff would 
now be entitled to that decree. Itis clear 
that the income of the mortgaged property 
is insufficient to pay even the interest, that 
the plaintiff can at once bring a suit for sale 
and can also take possession of the property 
immediately, that any delay in the sale of 
the property could only be disadvantageous 
to both the parties and that the defendants 
are not in any way prejudiced by the present 
decree standing. Mr. Ramesam frankly con- 
ceded that driving the plaintiff to another 
suit would only increase the costs, without 
in any way benefiting his clients. 

It has been held in several cases that the 
Appellate Court cantake cognizance of matters 
which happened after the institution of the 
suit for the purpose, at any rate, of mould- 
ing the relief which the plaintiff was en- 
titled to. No doubt this will be done only in 
exceptional cases, where it is necessary to 
prevent injustice or avoid multiplicity of 
proceedings. In cases where the plaintiff who 
had a title to relief at the inception of the 
suit bad subsequently lost it, or was entitled 
to a discretionary relief such as an injunction 
which the subsequent events make 
it unjust to grant, or when a new defence to 
the claim had acerued to the defendant after 
the institution of the suit, or when the Court 
could not grant the relief which the plaintiff 
was entitled to by events which happened 
subsequently owing to no fanlt of the par- 
ties, Appellate Courts can, and in some cases 
may be bound to, take notice of events which 
happened subsequently. [Ram Ratan Sahu v. 
Mohant Sahu (2) and Mills v. Green (3).] A 
familiar instance in India is a suit fcr parti- 
tion. Itis, however doubtful whether even 
under the very extended powers of amend- 
ment conferred by Order VI, rule 17, corre- 
sponding to Order XXVIII, rule 12, of the 
English Rules a Court has power to allow a 
plaintiff to claim reliefs to which he was not 
entitled at the time of the action on a new 


(2) 60. L. J. 14; 11 ©. W. N. 732. 
(3) 169 U, S. Sup. Court 651; 40 Law. Ed. 293. 
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title which accrued after. [Erans v. Bagshaw 
(4) Govinda v. Perumdevi (5) Tottenham Local 
Board v. Law Conservancy(6).] In this case the 
plaintiff when he brought his action had a 
- right to recover eyen the principal amount, 
though not by sale of the property. 
instance, the income from the mortgaged pro- 
perty had been much more than sufficient to 
pay the interest, or if, by accident, the income 
had greatly increased, the mortgagors at any 
rate thought there were valuable mines 
in their estate (See Exhibit IX), the 
mortgagee would be entitled to appropriate 
it towardsthe principal. That, asa matter 
of fact, the income was insufficient even 
to pay the interest does not affect the 
question. We, therefore, think that this 
is not a case of an. entirely new 
. title or a wholly fresh cause of action 


which has accrued to the plaintiff 
since the suit, Though ordinarily we 
would have given a decree to the 


plaintiff for possession of the mortgaged 
properties and a decree for the interest 
due, with a right to bring a sufficient 
portion of the mortgaged property to sale 
for recovering that interest, in the circum- 


stances of this case, we think it unnecessary . 


to interfere with the decree passed by the 
first Court. `~ 


The other point taken by the appellants 
is this: that the Subordinate Judge’s 
Court, Vizagapatam, had no jurisdiction to 
grant apy relief respecting lands situate 
in the Agency Tracts, as under Act XXIV 


of 1889, the operation of the ordinary 
rules for the administration of civil 
justice ceased to have effect in those 
tracts, and a special machinery with 


special rules. for the administration of 
justice was created. Section 17 of the Code, 
which gives jurisdiction to a Court to 
give relief in suits for lands part of which 
is within its jurisdiction and part within 
the jurisdiction of ancther Court, does not 
apply. It is contended that that section 
applies only to cases where both the 
Courts are governed by the Civil Pro- 
cedure Code. This objection was, however, 


(4) 5 Ch. App. 340; £9 L. J. Ch, 145; 18 W, R. 637. 
| (5) 12 M. 186. 
(6) (1918) 1-Ir. R. 48; 2 T. R. 410, 
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If, for . 


‘and we are not, 


than they had to the present suit. 
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not taken in the first Court nor even 
in appeal at the time when it was 
filed, but was taken long after as a 
supplemental ground of appeal. Mr. Sarma, 
for the respondent, contends that this is 
an objection to the ‘place of suing’ within 
the meaning of section 21 of the Code 
therefore, at liberty to 
give effect to this contention even, if it 
is sound. We agree with Mr. Sarma that 
we are precluded from allowing this 
objection. Mr. Ramesam contends that 
section 21 does not apply to this case, 
because his objection is not to the 
‘place of suing’ as his contention is, 
not thatthe Vizagapatam Court was not 


the proper Court to entertain the suit, 
.but only that if cannot give relief 
respecting -immoveable properties in the 


Agency Tracts. Section 21 follows sections 
15 to 20 which regulate the place of 
suing, and an examination of those sections 
shows that a contest might arise as to 
the place of suing with reference to 
the cause of action, the residence of the 
defendant or defendants or the situation of 
property both moveable and immoveable. 
In all cases where objection is taken that 
the Court taking cognizance of the suit 
is not entitled to adjudicate upon the 
claim,. whether in whole or in part, for 
want of jurisdiction, it is an objection to 
the place of suing. We are, therefore, of 
opinion that this contention is not now open 
to the appellant. We have come to this con- 
clusion the more readily as it is conceded 
by the learned Pleader for the appellant 
that his clients had no more defence to an 
action instituted in the Agency Court 
The 
appeal must, therefore, be dismissed with 


costs. Time for redemption six months from 
this date. 
V.R.P. Appeal dismissed. 
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BOMBAY HIGH COURT. 
Frast Civis Aperan No. 277 or 1913. 
January 6, 1916. 
Present:-—Mr. Justice Batchelor and 
Mr. Justice Shah. $ 
NARAYAN RAMKRISHNA PANDIT 
AND OTHERS—DEFENDANTS—ÅPPELLANTS 
VETEUS 
VIGNESHWAR GANAP HEGDE AND 
OTHERY— PLAINTIFFS — RESPONDENTS, 

Transfer of Property Act (1V of 1882), s. 58 (c}, scope 
of-—Document, construction of —Sale or mortgage. 

A deed of transfer executed by plaintiffs to defend- 
ants in 1904 rocited that the amount due to the 
latter in respect of a pre-existing mortgage on 
plaintifis’ lands was Rs. 13,000 inclusive of interest, 
and as excessive interest had tobe paidand great 
loss was caused to the plaintiffs’ family, the plaintiffs 
sold some of the lands to defendants for the said 
sum to extinguish the debt. The deed reserved to 
the vendors liberty to re-purchase tho lands on 
payment of the sale consideration at any time 
within 20 years. By an instrument of even dato, 
the vendees leased the land to the vendors plaintiffs 
for an annual rent of Rs. 412 which, however, was 
liable to reduction in proportion to any fractional 
payment of “the sale prico. The parties agreed 
that the costs of repurchase by the plaintiffs were 
to be borne by them inequal shares, In a suit 
brought by the plaintiffs in 1911 for redemption: 

Held, that the transaction was a sale and not a 
mortgage, [p. 416, col, 1.) 

Kasturchand Laklmaji v..Jakhia Padia Patil, 31 Ind. 
Cas. 388; 17 Bom. L. R. 928; 40 B. 74, referred to. 

Per Batchelor, J.—Seciion 58 of the Transfer of 
Property Act defines what a mortgage is and clause 
(c) of the section describes one method of effecting 
a mortgage, viz, the method of mortgaging by 
conditional sale. But the words of clause (c) are not 
to be read in an isolated manner, but in reference to 
the first paragraph of the section, and when they 
are so read, it is manifest that clause (e) comes into 
play only when tbere is a mortgage, as that term 
has been defined. [p. 414, col. 2 ] 


First appeal from the decision of the First 
Class Subordinate Judge, Karwar, in Civil 
Suit No. 291 of 1911. ` 

Mr. Coyaji (with him Mr. 8. S. Patkar), 
for the Appellants. 

Mr. Bhandarkar (with him Mr. G. P. 
Murdeshwar), for the Respondents. 


JUDGMENT. 


BATCHELOR, J.— The only question involved 
in this appeal is, whether the document 
Exhibit 25, executed by the plaintiffs in 
favour of the defendants, is, as on its face it 
purports to be, a sale, or is in reality a 
mortgage in the guise of a sale, The plaint- 
iffs’ suit was brought to redeem the mortgage 
which, as the plaintiffs alleged, was effected 


by this Exhibit 25, so that admittedly the 
suit must fail if it should be held that 
no mortgage is created by this document, 


The learned Judge below was of opinion 
that Exhibit 25 was in reality a mortgage, 
and the grounds of this opinion are stated 
by him in the following words. After re- 
ferring to the terms providing for the con- 
dition to re-purchase the property after the 
lapse of twenty years, the Judge says:— 


“But for the addition of these térms the deed 
(Exhibit 25) would have beena sale, But 
with the addition of the terms the 
deed becomes a mortgage by conditional 
sale, because there is a condition in Exbibit 
25 that the sale should become void on 
payment of Rs. 13000 by instalments or in 
a lump sum within twenty years [vide clause 
(c), section 58, of the Transfer of Property 
Act]. Under the circumstances it is not 
necessary to find out the indications which 
determine any transaction to be a mortgage.” 


But it seems to me clear that the ques- 
tion, whether Exhibit 25 effects a mort- 
gage or a sale, is not to be answered by 
mere reference to clause (c) of section 58 of 
the Transfer of PropertyAct. And, if I am not 
mistaken, to decide the point upon this view 
is to assume what is really in dispute, For, 
section 58 of the Transfer of Property Act 
defines what a mortgage is, and clause (c) 
of the section describes one method of 
effecting a mortgage, viz., the method of 
mortgaging by conditional sale. But the 
words of clause (c) are to be read not in an 
isolated manner, but in reference to the first 
paragraph of the section, and when they 
are so read, it will be manifest that clause 
(c) comes into play only when there is a 
mortgage, as that term has been defined. 
Now from the definition itself there is no 
mortgage, except where there is a transfer 
of an interest in specific immoveable property 
for the purpose of securing the payment of 
a debt, and the whole question involved in 
this debate is, whether the Rs, 13,000 paid 
for the lands transferred by Exhibit 25 
was an out and ont price paid for land 
sold or was a continuing debt secured by 
a transfer of the immoveable property. To 
decide between those two theories we must 
look at the intentions of the parties, as 
those intentions have been disclosed in the 
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documents executed. As was said by Lord 
Chancellor Cranworth in Alderson v. White(1), 
“In every such case the question is, what, 
upon a fair construction, is the meaning of 
the instruments.” Now the material passage 
in the principal instrument, Exhibit 25, after 
referring to the execution of prior mortgages, 
recites that in all Rs. 13,000 are found due 
to the defendants by the plaintiffs at the 
date of the document. Then the instrument 
continues:— 


ee z . 

It was not convenient to pay you this 
amount for the reasons mentioned above. 
Moreover excessive interest is to be paid 
for the said debt, and if, by reason of the 
inconvenience to pay it from the income of the 
family lands, the amount remains unpaid, it 
appeared that great loss might be caused to 
the family. So all of us who are members of 
the family considered this matter and decided 
that we should ‘sell some lands to you and 
redeem the remaining lands from the mort- 
gage encumbrance and should include in‘ this 
sale-deed all the debts incurred by our family 
up to this time, in full satisfaction of our 
debts.” 


Now pausing there, it seems to me diffi- 
cult to imagine language more clearly and 
unequivocally expressive of a sale as opposed 
to a mortgage. There is no ambiguity in 
the minds of the parties, who themselves 
refer to the pre-existing mortgage and in 
contrast with it declare that they now effect 
a sale for the precise purpose of extinguish- 
ing the debt which had been secured by 
this mortgage. That is the contract which 
the parties, in the plainest possible language 
have set- their hands to. Is there anything 
.In the rest of the case to indicate that 
this, the plain meaning of Exhibit 25, is 
not the meaning which the parties intended 
and which the Court should now enforce ? 
The sole circumstance to which the re- 
spondents-plaintiffs were able to point is the 
last passage occurring in Exhibit 34, the 
permanent lease which the ° defendants 
gave to the plaintiffs on 6th August 1904. By 
these words it is provided that “if we (the 
plaintiffs) pay any amount out of the amount 
in respect of the said sale-deed, we shall 
deduct rent in proportion to the amount 


(1) (1858) 2DeG. &J.97atp. 105; 4 Jur. (x. s.) 
126; 6 W. R, 242; 44 E, R. 924; 119 R. R, 38. 


paid thus and go on paying the remaining 
rent.” It may be that if there were in the 
case any substantial consideration in plaintiffs 
favour, the Court might see its way to draw 
an inference in their favour from this 
provision. But when all the circumstances 
are considered, it appears to me that this 
provision carries the case no further than 
it is carried by the condition that it shall be 
open to the plaintiffs at any time within 
twenty years to repurchase the land by 
payment of the price either in a lump 
sum or in instalments. Clearly, however, 
the mere giving of an option to the plaint- 
iffs to ‘repurchase the land does not of 
itself operate to create a mortgage, And 
when attention is paid to other circumstances 
appearing on the record, the theory of a 
mortgage must be set aside. Admittedly 
when Exhibit 25 was executed, the defendants 
already had a mortgage on the lands transfer- 
red by Exhibit 25. Since that mortgage the 
debt due to them had increased from 
Rs. 8,000 to Rs, 18,000. And yet if the 
plaintiffs’ case is right, the creditor is con- 
tent to take only a further mortgage on the 


. twenty lands transferred by Exhibit 25 and 


give up the security which under the pre- 
existing mortgage he already had on seventy- 
two other lands belonging to the debtors. 


Moreover the documents make no provision 
for the payment of interest. Itis said that 
the Rs. 412 reserved as annual rent under 
Exhibit 34 may properly be regarded as 
interest running on the Rs. 13,000. But even 
that theory does not assist the plaintiffs. For, 
upon that footirg the creditor is content to 
receive only interest at the unusual and 
unusually low rate of 3} per cent. whereas 
his earlier mortgage gave him interestat 8 per 
cent. There is no provision in the documents 
forthe takingof any accounts, although 
the documents provide that the purchasers 
may spend any sum they like on improving 
the property. The documents laydown that 
in the event of repurchase by the plaintiffs, 
the costs of this repurchase are to be borne 
half and half between the plaintiffs and the 
defendants, and it seems to me extremely 
unlikely that if this transaction were in truth 
a mortgage, the mortgagee would consent 
to bear half the expenses of the reconveyance. 

T notice, lastly, that it is not suggested that 
the Rs, 18,000, the consideration of Exhibit 
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25, isnot a fair price for the lands conveyed 
by the instrument. 

On the whole, therefore, though I have not 
overlooked the general considerations to which 
I referred in Kasturchand Lakhmaji v. Jakhia 
Padia Patil (2), I am of opinion that in 
‘this particular case upon these particular 
documents it is impossible to avoid the 
conclusion that the transaction must be 
accepted as being in reality that which in the 
plainest language both parties declared 
it to be, viz, a transaction of sale with an 
option to the plaintiffs to repurchase. 

On these grounds, in my opinion, the appeal 
must be allowed and the plaintiffs’ suit must 
be dismissed with costs throughout. 

.—I am of the same opinion. 
rs a Appeal allowed. 

(2) 31 Ind. Cas 388; 17 Bom. L, R. 928; 40 B. 74. 
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ii tare of. ; 
sien a poe in possession of a certain land 
acquires by adverse possession some other land 
a ining it, he gets the same rights in respect of the 
fond thus acquired as he has in respect of the land 
already in his possession from before. [p. 417, col. 2.] 

Appeal from the ‘decree of the Sub- 
ordinate Judge, Rae Bareli, dated the 17th 
May 1915, reversing that of the Munsif, 
Dalmau, dated the 18th January 1915. 
~ Chaudhri Ram Bharose Lal, for the Appel- 
lant. 

Pandit Gokaran Nath Misra, for the 
spondent. mp A 

PUN GMENT, —This is a plaintiff’s appeal 

arising out of a suit for ejectment. The 


Re- 


laintift is the żalukdar of a village 
called Jagatpur Bichkaura in the Rae 
Bareli District. The defendant-respondent 


Bisai Singh is a man who owns certain 


INDIAN CASES. 


{1916 


plots in this village as an  under-pro- 
prietor, The case set out in the plaint was 
to the following effect. It was alleged that 
the plaintiff had been the owner of a plot 
of land in this village No. 610 old, which 
was described as consisting of usar land. 
To the south of the plot in question it was. 
alleged that the defendant Bisai Singh 
owned a plot No. 608 old, No. 692 new, and 
it was asserted in the third paragraph of 
the plaint that in or about June or July 
1911 the defendant had wrongfully included 
in his plot No. 692, 4 biswas 5 biswansis 
of the usar plot No. 610. In the plaint it 
was further alleged that the plaintiff had 
asked the Revenue Court to have the 
boundary between these plots corrected. 
The Revenue Court refused to entertain ihe 
application and fcr this reason the present 
suit was brought. The relief claimed, there- 
fore, was that the plaintiff might be given 
possession of 4 biswas 5 biswans’s, on the 
ground that the defendant had unlawfully 
encroached upon this area which belonged to 
the plaintiff’s plot No. 610. 


The first Court decreed the claim in part. 
The lower Appellate Coort dismissed the 


‘suit. The Court of first instance had relied 


principally on a report made by an amin. 
The learned Subordinate Judge, who tried 
the appeal, declined to accept the report of 


- the amin as being reliable evidence in the 


case. He discussed the evidence at great 
length, in particular the documentary evi- 
dence consisting of settlement maps and 
khasras, and the conclusion at which he 
arrived was that at the time of the first 
settlement the plaintiff’s plot No. 610 had 
an area of 5 biswas 4 dhurs. According 
to the old settlement map this plot was a 
long narrow strip of land which ran along 
the north side of a number of other fields, 
one of which was the defendant’s old No. 
608. In the old settlement map, No. 610 
had been described as a rasta and the 
Subordinate Judge found that this strip of 
land had in part become gradually absorbed 
in the adjoining fields and had become no- 
thing but a boundary line or mend. It 
was proved that by the time of the new 
settlement survey which took place in the 
year 1891, the area of No. 610 had become 
reduced to 1 biswa 18 dhurs. So far, there- 
fore, as an encroachment had’ taken place 
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on the north side of the defendant’s plot 
No. 608, the Subordinate Judge was satis- 
.fied that it must have taken place before 
1891. In other words, the encroachment 
was more tban 25 years old at the time 
this suit was brought. In this, way he 
was of opinion that any land which had 
been so encroached upon by the defendant 
had become his property by right of adverse 
possession, He further went on to say that 
there was nothing on the record to show 
that the defendant could have encroached 
on the north side to an extent greater than 
13 dhurs, for the simple reason that there 
was nothing more upon which an encroach- 
ment could be made. Tt was, of course, 
made to appear during the trial that the 
area of the defendant’s plot No. 608 old, 
No. 692 new, had become larger since the 
time of the first settlement but, as the 
Subordinate Judge found, it did not 
necessarily follow from this that the encroach- 
ment was at the expense of the plaintiff, 
The whole case of the plaintiff has been 
devoted to impugning the findings of fact 
arrived at by the lower Appellate Court. 
In my opinion the appeal cannot succeed, 
for it is sufficiently clear that the learned 
Subordinate Judge has not been guilty of 
any error of law in dealing with the 
_ evidence upon the record. The fact seems 
to be that the plaintiff las been trying 
to shift his ground and to escape from 
the case which he set up in the plaint. 
He came into Court with the allegation 
that a small area of 4 biswas 5 biswansis 
had been taken out of his plot No. 610 in 
or about 1911. That case he failed’ to 
prove and consequently I hold that the 
aa below was right in dismissing his 
sult. 


With regard to an observation in the 
concluding portion of the Subordinate Judge’s 
judgment in appeal, I note that there is 
some confusion. The Subordinate Judge at 
first appears to have thought that the de- 
fendant had become an under- proprietor of 
the 18 dhurs which had been taken out 
of plot No. 610. Later on, it looks as if 
he had come to another conclusion, for he 
puts on record that the defendant appears 
to have no higher rights than those of a 
mere tenant in respect of this area of 1Sdhurs. 
As to this part of the case, if seems to 


27 


INDIAN CASES. 


41? 


me that the position of the defendant is 
quite clear. It is an admitted fact that 
plot No. 608 is held bythe defendant as an 
under-proprietor and as his title to the 18 
dhurs mentioned above has been found to 
be established on the ground of adverse 
possession, it seems to me that the character 
of that, possession must be the same as 
the character of the possession with which 
plot No. 60S has been held. In other 
words, the proper conclusion is that the 
defendant has obtained by virtue of possession 
under-proprietary rights over this 18 dhurs 
of land. 

For the reasons given above I maintain 
the judgment of the lower Appellate Court 
and dismiss the appeal with costs. 

Appeal dism'*ssed, 
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Present:—Mr. Justice Coutts Trotter and 
i Mr. Justice Srinivasa Aivangar, 
CHOKKALINGAM CAETTY alas PERLA 
KARUPPAN CHETTY anv OTHER3—- 
PLAINTIFFS — APPALLANTS 
versus 


ANNAMALAI CHETTY AND OTHERS — 


Deranvants—Responvents, 

Stamp Act (II of 1899)—Chit acknowledging liability 
—Pro-note—Instrument evidencing antecedent debt, if 
discharges liability an original debl—~Part-payment 
after security has matured, whether payment in respect 
of such debt—Contemporansous debi, note given on, 
effect of —Parol evidence, use of, to prove identity of 
debt acknowledged in writing —‘Ullittoor’, addition of, 
to maker's name—Liability of maker, 

A chit containing a promise to pay is a promissory 
note if the transaction falls within the definition of a 
promissory note as given in the Stamp Act. [p, 418, 
cl. 2; p. 420, col, 2.] g 

The giving of aninstrument in writing in recogni- 
tion of an antecedent debt does nol extinguish but 
merely suspends the cause of action on the original 
debt, which revives if the seourity be not discharged 
at maturity, unless such instrument can be regarded 
as a mere collateral security, ia which case it will 
not operate even asa suspension of the original debt. 
(p. 419, col. 1; p. 420, col. 2: p. 421, col. L1 

Bottomley v. Nutial, (1858) 28 L. J. 0. P, 110;5 C. 
B. (nN. 8.) 122; 5 Jur, (x. s.) 815; 141 E. R, 43; 116 R. 
B. 592; Saminathan Chetty v. Palaninpon Chatty, 26 
Ind. Cas 228; 18 C. W. N. 617; 83 L. J. P. C. 131; 17 
New Law Reports 56; (1914) A. O. 618; 411. A. 142, 
followed. 7 

When a bill or nota is givan Ghore is only ony dadi, 
though there miy bo different remedies or rina of 
action. [p. 421, col. 2.) 
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Wegg Prosser v. Evans, (1895) 1 Q. B. 108; 64 L. J. 
Q.B 1; Saminthan Chetty v. Palamappa Chetty, 26 
Ind. Cas. 228: 18 C. W. N. 617: 88 L. J. P.O 181; 17 
New Law Reports 66; (1914) A. 0. 6 8; 41 I. A. 142, 
followed 

Payments, therefore, in discharge of a debt evi- 
denced by an unstamped and, therefore, inadmissible 
pro-note are payments against or acknowledgments 
of the original debt and not on account of the 
pro-note [p. 419, col. 1; p. 421, col. 2.] 

Raman v. Vairavan, Y M. 892; 8 Jnd. Tur. 186; 
Clark v. Mundal, } Salk 124; 91 E.R. 116: Cohen v, 
Bale, 3 Q. B. D. 387); 47 L. J. Q. B. 496: 39 L. T. 35; 
26 W, R. 680; Ex parte Bateson, I Mont. D. & D. 289; 
4 Jur. 994, followed, 

Thus where a suit was brought on 8th August 
J910 on a balance of accounts evidenced by an 
unstamped chit, executed on lOth August 1905, 
payable within two years from that date and con- 
taining an endorsoment on its back of two part-_ 
payments, dated 14th May 1907 and 30th August 1907, 
respectively: 

Held, that on failure to discharge the chit on its 
due date, the original debt revived, that the acknow- 
ledgmenis on the chit were equally available as 
acknowledgments of a reduction of and, therefore, of 
a liability upon the original debt, and that con- 
sequently the suit brought on 8th August +910 was 
not barred. [p. 419, cols. 1 & 9% p. 421, cols. 1 & 2.) 

_ Obiter dicta.—If a bill or a note is given fora 
contemporancous debt, the bill merely suspends tho 
remedy and does not operate as a discharge. [p. 420, 
col. 2 

The identity of a debt acknowledged in writing 
can be proved by parol ovidence [p. 421, col 2.] 

Per Srinivasa Aiyangar, J. Tho maker of apro- 
note does not cease to be definite merely becauso 
the word ‘UDittoor’ is added to his name. Whether 
sneh addition binds the membets of his family or 
not, the maker does not ceaso.to be personally 
Hable. [p. 42C, col. 1.] | 


Appeal against the decree of the Court of 
the Subordinate “udge, Ramnad at Madura; 
in Original Suit No. 206 of 1910. 

Messrs. S. Srinivasa Atyangar and S. Koun- 
dararaja Aiyangar, for the Appe!lants. 

Messrs. L. A. Govindaraghava Atyar and 
Tm, V. Muthukrishna Aiyar, for the Respond- 
ents. 6 | 

JUDGMENT. 

Covrrs Trorres, J.—The question that arises 
in this appeal is solely one of law as the facts 
are admitted. On the 10th August 1205, a 
pending suit was settled by a compromise 
petween the parties, who for practical purposes 
may be treated as the present plaintiffs and 
defendants. The result of the compromise 
was that a sum of 15,000 dollars was found 
due from the defendants to the ‘plaintiffs. 
After that figure had been settled and ad- 
mitted by the defendants, tho Ist defendant 
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executed and handed over a document, which 
is Exhibit A in the case, which is called a 
chit and which, whatever else it is, is a pro- 
mise_to pay the plaintiffs a sum of 19,400 
dollars with interest. The balance of the 
15,000 dollars was accounted -for in other 
ways. On the 14th May 1907, 2,000 dollars ` 
were paid off and a further payment of 1,000 
dollars was made on the 30th August of the 
same year. Both these payments were en- 
dorsed on the back of the chë. On the 8th 
of August 1910, the present suit was brought 
and ultimately the only question for deter- 
mination is, whether or not it is barred by 
limitation. The plaintiff sues on the chet 
which ‘he describes as a bond and he, also 
sues onthe original debt admitted to be 
existing on the 10th of August 1905. Both 
these causes of action are statute-barred, 
unless they can be held to have been kept 
alive by the acknowledgments endorsed upon 
the chit. 

The cut, Exhibit A, is onstamped. Ac- 
cordingly if, on its true construction it is a 
promissory note, it is inadmissible in evidence 
and cannot be sued upon. I have never had 
the slightest doubt that Exhibit A fulfilled 
the legal requirements of a promissory note 
and that matter appears to me too clear for 
argument. That throws back the plaintiff 
upon the original cause of action, which in 
my opinion is set ont sufficiently in the plaint 
to be available to him if he can establish it, 
Two objections are urged against it: first, that 
the original debt was extinguished by the 
chit and secondly, that the acknowledgments 
contained in the endorsements on the chef 
cannot be treated as acknowledgments of 
the original debt but only of the debt created 
and evidenced by the chit. 


I feel no difficulty whatever in deciding 
the first question as to whether the giving 
of the chit operated as a discharge of the ori- 
ginal debt. The doctrine of the extinction 
of one form of liability by the creation of 
another isa highly artificial legal techni- 
cality and any attempt to extend its applica- 
tion is repugnant to common sense and ‘the 
business spirit in commercial transactions. 
On the other hand, the law must. guard 
against the possibility of a creditor obtaining 
payment both on the original debt and on 
the instrument. I think the law has now, 
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been settled fora number of years and I 
think it expresses the true business meaning 
of such a transaction. The giving of the 
security does not extinguish but merely 
suspends the cause of action on the original 
debt, which revives ifthe security be not dis- 
charged at maturity. The same proposition 
may be put in another way by saying that 
the giving of the instrument is a conditional 
discharge, which will cease to operate as such 
on dishonor of the instrument. Ifthe in- 
strument can be regarded as a mere colla- 
teral security it will not operate even as a 
suspension of the original debt. These pro- 
positions are fundamental and rudimentary 
and I do not think it necessary to refer to 
cases either English or Indian to support 
them, I, therefore, come to the conclusion 
that on failure to discharge the chit on its 
due date the original debt revived and it was 
open to the plaintiff to sue upon it. 


The last argument of the respondent was 
this. The payments relied upon as acknow» 
ledgments of limitation were expressed to be 
payments “for this chit,” i. e., payments in dis- 
charge of the debt evidenced by the inadmis- 
sible promissory note. How can payments 
so described be held to be payments against 
or acknowledgments of the original debt ? 
This Court in Raman v. Vairavan (1) has 
decided that such payments can be so treated, 
but it is contended for the respondents that 
the decision is contrary to principle and [, 
therefore, desire in the first instance to con- 
sider the question of principle apart from 
authority. The giving of the instrument 
operated, as I have said, as a conditional dis- 
charge of the original debt, which debt 
would again become enforceable on dishonor 
of the security. The chit was dated 10th 
August 1505 and was expressed to be repay- 
able in full at the expiration of 24 months. 
This brings us to the 10th August 1907, 
The last payment was made on the 30th of 
August 1907, after the expiry of the date of 
maturity of the cht. Iam not at all sure 
that that does not end the matter; for a pay- 
ment made after the instrument has ceased 
to be operative, can, of course, only be refer- 
able to the original debt. However, our at- 
tention was not drawn to the exact dates 
` which are given in the translated Exhibit 


by the Tamil month and year and it may 
(1) 7 M, 392; 8 Ind. Jur. 186. 
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be that the fact that the payment is again 
expressed to be “to this chit”, operated as an 
agreement to extend the date of maturity 
of the chit. I, therefore, act ou the assump- 
tion that the payment is to be taken as hav- 
ing been made during the currency of the 
chit. When the chit matured the original 
debt revived. What date and what amount ? 
Not the original amount but the original 
amount less 3,000 dollars. Ifone is asked | 
why was the original debt reduced by 3,000 
dollars, the only possible answer is that 3,000 
dollars had been paid in discharge of it. E 
see no escape from this reasoning and it 
follows necessarily that the acknowledgments 
on the chit are equally available as acknow- 
ledgments of a reduction of and, therefore, of a 
liability upon, the original debt. I am, there- 
fore, of opinion that the decision in Raman 
v. Vairavan (1) is right and in accordance 
with principle. The decree will be altered 
in accordance with the judgment abont to 
be delivered. The memorandum of objections 
will be dismissed. 

Srinivasa Aryanuar, J.—This is an appeal 
by the plaintiffs from a decree of the Sub- 
Judge of Ramnad, dismissing their suit to 
recover a certain sum of money from defend- 
ants Nos. 1 to 8. The facts whick gave rise 
to the action are scarcely in dispute. The 
father of the Ist plaintiff one Ramanathan 
Chetty had from time to time deposited with 
defendants Nos. 1 and 3, who are brothers, 
certain sums of money. They and the 
2nd defendant, the son of the Ist, were 
members of a joint Hindu family and 
were doing business as bankers in Saigon 
under their family vilasam or style of 
R.K. A. N. After the death of Ramanathan 
Chetty, his widow the 5th pltintiff, on 
behalf of her son the Ist plaintiff, brought 
an action in Saigon against the firm of 
defendants Nos. 1 to 3 to recover the moneys 
deposited by Ramanathan; while that suit 
was pending the lst defendant acting for 
himself and defendants Nos. 2 and 3, the 
ether members of his family, settled 
with the Ist and Sth plaintiffs, the son 
and widow of Ramanatha, the amount due to 
them in the presence of a mediator, and 
15,000 dollars and odd was found due. This 
was on the 10th August 1905. After this 
settlement was arrived at, but on the same 
day, the lst defendant executed what is termed 
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a chit for 10,400 dollars out of the 15,000 
dollars and cdd in the name of the 6th 
‘plaintiff and the, 4th defendant’s father, the 
maternal and paternal uncles of the Ist 
plaintiff, The lst defendant signed the chit 
as R, K. A. N. Annamalai Chetty Ullittoor. 
Two payments, one of 2,000 dollars and 
another of 1,000 dollars, were made in May 
and August 1907 by the 3rd defendant on 
account of the ehit and the payments 
‘were endorsed on the chit by the 3rd 
‘defendant himself. There is no doubt the 
payments were made by him not only 
for himself, but also on behalf of the lst 
defendant, and it is not disputed that 
the was authorized soto pay. The balance 
of the amount due was not paid and this 
‘action was brought to recover it. The 
‘mother of the plaintiff, who was a party to 
‘the settlement, and the persons in whose 
name the chit was executed or their 
representatives were made pro forma parties, 
‘but they claim no interest in the sums 
and nothing more need te said of them, 
‘The chit was not stamped. Three questions 
were raised in the first Court and they 
‘are raised in the appeal. They are:—l. 
‘Whether the chit in question was a 
‘promissory note as defined in the Stamp 
‘Act and was, therefore, inadmissible in 
‘evidence for any purpose whatscever. 2, 
Whether the plaintiffs had no cause of 
action other than onthe note. 3. If they 
‘had, whether their action to recover the 
‘original debt had become barred by 
limitation. The Subordinate Judge found 
the lst and 3rd points in favour of the 
defendants and the 2nd in favour of the 
plaintiffs and dismissed the suit. 

On the lst question I agree with the 
‘Subordinate Judge that the chit is a pro- 
note. It was said that the maker was 
not a definite person as the addition of 
‘the word Ullittoor left the persons liable 


‘on the note vague and indefinite. It is 
reasonably clear that the subscription 
was made by the lst defendant in the 


form he did and in the name of the 
family, in order to bind also the other 
members of the family. Whether the other 
members of the family are personally bound 
or not, is immaterial. So far as the Ist 
defendant is concerned, it was a note by 
chim and he was personally liable. The 
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maker of the note was, therefore, certain. 
Calling the document a chit does not 
make it any the less a promissory note if 
the transaction falls within the definition 
of a promissory note in the Stamp Act; 
the present document undoubtedly falls 
within the definition. The chit, therefore, 
is inadmissible in evidence and cannot be 
looked at for any purpose. 

The respondent challenged the finding of 
the lower Court on the 2nd point. It was not 
disputed that there are sufficient allegations 


‘in the plaint to enable the plaintiffs torecover 


the debt on their original cause of action, if 
that was not discharged by the execution of 
the note. There wassome argument in the 
lower Court that the note was executed in 
favour of the 6th plaintiff and the 4th defend- 
ant’s father in discharge of the liability to 
the Ist plaintiff. The evidence of the Ist 
and 6th plaintiff is clear to the effect 
that the note was taken really for the benefit 
of the Ist plaintiff,and the Subordinate Judge 
so finds. In appeal there was scarcely any 
argument on this matter. If the note was 
a good one and the suit was on the note, it 
may be that the Ist plaintiff could not sue 
without an endorsement from the 6th plaint- 
iff and the 4th defendant; for the present 
purpose his position cannot be worse than if 
the note was executed in his name, 

The learned Pleader for the contesting re- 
spondent strenuously contended that the 
original debt was discharged as soon as the 
note was executed,and cited a number of cases. 


As I do not propose to deal with them in- 
dividually (for the decision depended 
on the facts proved in each case), I 


shall state what I understand to be the 
law; rather what legal presumptions are 
to be made in the absence of an agreement, 
express or implied, on the matter. Ifa bill 
or a note is given for a contemporaneous 
debt, there is a difference of opinion, but the 
better opinion is that even in such a case the 
bill merely suspends the remedy and does not 
operate as a discharge. If a Dill or note 
is given for an antecedent debt or liability 
(and it was in this case), there has never been 
any doubt in England or in this country 
that the bil) or note, operates only as a con- 
ditional payment, or suspension of the remedy; 
or as stated in an opinion of Justice Field in 
the Supreme Court of the United States [see 
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Duncan v. Kimball (2)], it only operates to 
extend until maturity the period for the 
payment of tbe debt. [See Belshaw v. Bush 
(3).] So long, therefore, as the bill or note 
is current, the creditor cannot sue for the 
debt unless the bill was given merely as a 
collateral security. [See Peacock v. Purcell 
(4) and Palmer v. Bramley (5).] When 
the bill on maturity is not paid, the creditor 
is entitled to sue on his original cause of action 
on returning the note or bill or otherwise satis- 
factorily accounting for it at the trial. [See 
Bottomley v. Nuttall (6).] The decision of 
the Judicial Committee in Saminathan Chetty 
v. Palantappa Chetty (7) is, I think, conclu- 
sive against the respondent. The conclusion 
of the learned Subordinate Judge on this 
point was, therefore, right. 

The only other question is whether the suit 
is barred by limitation. The original cause 
of action to recover the debt arose on the 
settlement of the accounts on the 
10th August 1905; and unless the payments 
of 2,000 and 1,000 dollars were pay- 
ments on account of the debt now sued for, 
the action would obviously be barred by 
limitation, There was an argument at the 
Bar as to whether the payment was on 
account of the principal or interest or for 
both. In this case it does not matter, what 
for the payments were made. The evidence 
is that the payments were made on account 
of both interest and principal. The pay- 
ments were made by the 3rd defendant 
and the fact of the payments appears in 
the handwriting of the person making them, 
viz., the 3rd defendant. The payments, there- 
fore, would be enough to give a fresh period of 
limitation [see Soumia Narayana v. Alagiri- 
sawmy Iyenger (8) |, provided thatithe payments 
were made on account of the debt sued for. 
The payments, as I have already stated, pur- 


(2) 3 Wallace 37; 70 U. S. XVII, 50. 


(3) (1851) 22 L. J.C. P. 24; 11 0. B. 191; 17 Jur. 
67; 188 E. R. 444; 87 R. R. 639. 

(4) (1863) 32 L. J.O. P. 266; 140. B. (N. s.) 728; 
10 Jur, (N. $.) 178; 8 L. T, 636; 11 W. R. 884; 2 N. 


R. 282; 143 E. R. 630; 185 R. R. $75. 

(6) (1895) 2 Q. B. 405; 65 L. J. Q. B. 42; 14 R. 643; 
13 L. T. 329. 

(6) (1858) 28 L. J. C. P. 110; 5 0. B. (N. s.) 122; 
5 Jur. (N. s.) 315; 141 E. R. 48; 16 R. R. 592. 

(7) 26 Ind. Cas. 278; 41 1. A. 142; 18 C. W. N. 617 
(P. 0.); 83 L. J. P.C. 181; 17 New Law Reports 
56; (1914) A. C. 618. ; 

(8) 14 Ind, Cas. 680; ILM L, T. 429; (1912) M. 
W. N, 764, 
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port to have been made on account of the 
chit. The chit, of course, cannot be looked 
into for any purpose, and no secondary evi- 
dence of its contents could be given. The 
original indebtedness can be proved aliunde 
[Brown v. Watts (9)] and in fact is admitted 
by the Ist defendant. He says that he owed 
a sum of 10,400 dollars to plaintiffs Nos. 1 
to 5 on the 10th August 1905 on settlement 
of ascounts. Itis also proved and in fact 
admitted that the chit was given for it. 
When it is said that payments were made on 
account of the chzt, it means that payments 
were made on account of the debt evidenced 
by the note. lt is settled law that the identity 
of the debt acknowledged in writing may be 
proved by parol evidence. The only question, 
therefore, is whether the original debt and 
the debt secured by the chit were one debt 
or two different debts. If they were differ- 
ent debts, acknowledgment of a particular 
debt, or payment on account of a particular 
debt, however much the parties may be 
mistaken in thinking that that particular 
debt was due, cannot operate as an acknow- 
ledgment or part-payment of another debt 
which may be really due. But when a bill or 
note is given there is only one debt, though 
there may be different remedies or causes 
of action. [See Wegg Prosser v. Erans 
(10) and Sawminathan Chetty v. Pala- 
niappa Chetty (7), Drake v. Mitchell (11).] 
The payment of the bill or note operates 
to discharge the original debt, and if 
only a portion of the amount due on 
the bill is paid, it pro tanto discharges the 
original debt. [See Clark v. Mundal (12) per 
Holt,C.J.] This was the view taken in Raman 
v. Vairavan (1) which is indistinguishable 
from this case. There a hundi was given for 
Rs, 3,500, beinga portion of the sam then due 
to the creditor. Rs. 1,140 was paid on account 
of the kundi, but the balance was not paid. 
The debtor wrote to his agent directing him 
to pay the balance of the kundi which, how- 
ever, was not paid. The creditor sned for 
the balance of the original debt and for other 
sums subsequently lent, and relied on the 
acknowledgment of the hundi as anacknow- 
ledgment of the original debt though he 
did not sue on the hundi. It was held that 


he was so entitled to rely. The decision in 
(9) 1 Taunt 353; 9 R. R. 793; 127 E. R. 870. 
(10) (1895) 1 Q. B. 108; 64 L. J. Q. B. L. 
(11) 3 East 252; 7 R. R. 449; 102 E. R. 594, 
(12) 1 Salk, 124; 91 E. R. 116, 
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Statute of Limitations, is based on the 
same principle. In Ha parte Bateson 
(14) (in Bankruptcy) there was. a 


composition by- a debtor with his creditors. 
A partofthe sum due on the composition 
was paid, but the balance was not and the 
compnsition fell through. The creditor 
claimed to prove for the whole of the 
balance of his original debt after 
giving credit for the amount paid on the 
composition in the debtor’s bankruptcy. The 
Statate of Limitations was set up as a bar. 

The payment made on account of the composi- 
tion was held to be a payment on account of 
the original debt. It must be remembered 
that in England a part-payment, to operate as a 

fresh start, must be made under circumstances” 
leading to an inference that more is due. 

A fortiori under the Indian Act ‘and in this 

case the payments made give a fresh period 

and the suit is not barred by limitation. 

The plaintiffs and the 3rd defendant have 
compromised their disputes onthe terms that 
their liability for half of the claim should be 
taken tobave been discharged. There will, 
therefore, be a decree in favour of the plaintiffs 
Nos. 1 to 4 against defendants Nos. 1 and 2 
for half of the amount sued for. Plaintiffs 
Nos. 1. to 4 will also get half their costs in 
this and in the lower Court. 

The memorandum’ of objections is dis- 
missed. 

Appeal allowed; Decree modified according 


Y.R P. to rompromise. 

(13) 3 Q. B. D. 371; 47 L. J.Q. B 496; 39 L. T. 
35; 25 W. B. 6x0 : 

(14) « Mont. D. & D 289; 4 Jur, 994, 


OUDH JUDICIAL COMMISSIONERS 
i COURT. : 
Ssecoyp Crvin Apre u No 537 or 1918. 
June 24, 19 5. 
Present;— Mr. Lindsay, J. C. 

MATA GHULAM AND orasrs—Dorenpants 

— APPELLANTS 
versus 
RAJPAL SINGH AND OTHERS—PLAINTIFES 
AND ANOTHER Derenpant— 


RESPONDENTS. 
Iunatic's property—Certificated guardian, sale by — 
District Court, previous permission of, not obtained — 
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Sale-money applied in extinguishing previous mortgage 
by lunatic Recovery of property, swit for, by sons—~ 
Sons bound to pay sale-money— Equity. 

The plaintiffs sued to recover their share of the 
property belonging to their lunatic father, which had 
been sold by his certificated guardian withont the 
previous permission of the District Court. It 
appeared that the sale-money was applied to extin- 
guish a mortgage on the property formerly made by 
the fathor: i 

Held, that the plaintiffs wero entitled to recover 
the share in suit, but were at the same time bound in 
equity te pay a proportionate share of the sale. 
money applied to extinguish the previons mortgage, 
[p. 428, col. 1.) - 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 8th-September. 
1413, reversing the order of the Muausif, 
Partabgarh dated the 25th March i913. 


Mirza- Jami Ullah Beg and Syed Ali 
Mohammad, for the Appellants, 


Babu Ram Ohandra, 
Nos. l and 2, 


JUDGMENT. “The dispute in this appeal 
has resolved itself into a very simple 
matter. The suit was brought by two 
plaintiffs to recover a 2/dths share of 
certain property which had belonged to 
their father, who was a lunatic. This pro- 
perty had been sold to the defendants by 
the certificated guardian of the lunatic but 
without permission previously obtained by 
the District Court. The Court of first 
instance dismissed the suit. It gave a 
decree in the form of a redemption. decree 
ordering the plaintiffs to redeem the entire 
property and not only the 2/5ths share, 
and provided that if redemption were not 
effected the suit was to be dismissed. The 
plaintiffs appealed to the District Judge 
and the learned Judge has given them a 
decree for 2/5ths of the property in suit 
without providing for any payment to the 
defendants, The only question in the appeal 
here is, whether or not these plaintiffs are 
entitled to recover the 2/5ths share, which 


for Respondents 


. belongs to them, without payment, cr whether 


they ought to be made liable to pay a 
proportion of the-sum of Rs. 300 which 
represents the consideration for the sale 
which is now comovlained of. The Court 
of first instance found that, when this 
sale took place in favour of defendants- 
appellants, a sum of Rs. 800 ont of the 
sale-money was applied to extinguish a 
mortgage-deed executed. in favour of 8 
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man named Jarbandhan, This mortgage 
had been eseented by the plaintiffs’ father, 
When the case came before the District 
Judge this point does not appear to have 
been discussed. At any rate he says nothing 
about it in his judgment, for he came to the 
conclusion that the sale was entirély void 
and that the plaintiffs were entitled to 
- recover without any payment. t have perused 
the record of evidence in the case and it 
seems to me both from the oral evidence 
and also from'a receipt, which is on the file 
and regarding the genuineness of which there 
appears to be no question, that the sum of 
Rs, tOu was paid off to Jarbandhan to extin- 
gnish the mortgageaffecting this property. The 
money owing under the mortgage is money 
which the plaintiffs appear to me to be 
liable to pay, it being their duty to discharge 
the debt of their father; and in the present 
case baving brought a suit for the recovery 
of a share of the property it seems to me 
that in equity the plaintiffs-are bound to 
pay a proportionate share of the mortgage- 
money which was paid to.clear the property 
of the mortgage in favour of Jarbardhan. 
2/.ths of Rs. 800 comes to Rs. 320. I, 
therefore, allow the appeal to this extent, 
namely, that I direct that the plaintiffs be 
given a decree for the recovery of 2/5vhs of the 
property on payment into Court within three 
months from this date of the sum of Rs. 32V. 
If the money is not paid within that time 
the suit of the plaintiffs will stand dismissed. 
I make no order as to costs, 
Appeal allowed. 


BOMBAY HIGH COURT. 
Secony Civin APPEaL No. 899 or 1913, 
February 1, 191s. 

Present: :—Mr, Justice Batchelor and 
Mr. Justice Shah, 
DATTATRAYA SAKHARAM DEVLI— 
PLatntipf—APPELLANT 
versus 
GOVIND SAMBHAJI KULKARNI—~ 


Derenpant— Respox vent. 
Hindu Law—WMitakshara—Adoption, affect of, on 
rights vested before adoption. 
An adoption under the Mitakshara has the effect 
of diyosting the adopted son of all rights to the 


: these. 


property of his natural father, even where the pro- 
porty had become exclusively vested in him before 
the adoption. [p. 424, col. 2; p 426, col. 2.3 

Sri Rajah Venkala Nar asimha Appa Row v. Sri 
Rajah Rangayya Appa Row, 29 M. 437 at p. 452; 16 
M. L. J. 178, dissented from. 

Behari Lal Laha v. Kailas Chunder Laha,1C. W. 
N. 1z , distinguished. 

Per Shah, J.— Thero is nothing repugnant to Hindu 
Law in insisting upon what is a necessary incident 
of an adoption and iu preventing an adopted son from 
taking away with him to his adoptive family tho 
property which may have devolved upon him in the 
family of his birth. ‘The divesting of vested estates 
is by no means an uncommon incident of adoption 
under certain circumstances, and seems to bo quite 
consistent with Hindu Law. [p. 425, col. 1.] 


Second appeal from the decision of the 
Additional First Class Subordinate Judge, 
Ratnagiri, in Appeal No. 2.2 of 1912, 
confirming the decree passed by the Subordi- 
nate Judge, Devgad, in Civil Suit No. ¿85 
of 1909. 

Messrs. A. G. Desai and S. Y. Abhyankar, 
for the Appellant. 


Mr. P. B. Shingne, for the Respondent, 


JUDGMENT. 

Suan, J.—The facts, which have given 
rise to this second appeal, are briefly 
One Mahadev and his bother Sham- 
bhaji were divided in interest. Mahadey died 
more than twenty years ago, leaving a widow 
Parvatibai, ason Ramchandra, and daughters, 
After Mahadev’s death Ramebandra was 
givenin adoption to a different family at 
Gwalior. The properties in suit, which were 
originally assigned to the share of Mahadev 
and which were vested in Ramchandra alone 
after Mahadev’s death, were mortgaged by 
Parvatibai in 1909 to one Dattatraya, long 
after Ramchandra’s adoption. Dattatraya 
filed the present suit in the Court of the 
second class Subordinate Judge at Devgad 
to enforce his mortgage, to recuver possession 
and to obtain an injunction. lt was tiled 
against Shambhaji’s sons, who were defend- 
ants Nos. laud Z, and Parvatibai represented 
by her heir and daughter as defendant No. 3. 
Defendants Nos. 1 and 2 contested the plaint- 
ifs claim, and urged, among other things, that 
the property being vested in Ramchandra at 
the time of his adoption remained vested in 
him even after he was given in adoption, and 
that Parvatibai had no right to mortgage the 
property, as Ramchandra was alive. 

The Trial Court as well as the lower 
Appellate Court have allowed this contention, 
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with the result tbat the plajntiff’s suit is 
dismissed with costs. 

Mr. Desai for the appellant (plaintiff) has 
questioned the correctness of this view, and 
has urged in support of the appeal that on 
Ramehandra’s adoption, all his rights to the 
property of his natural father which devolved 
on him on his father’s death, came to an end, 
that his connection with the family of his 
birth ceased, and that Parvatibai inherited 
the property as the next heir of Ramchandra 
or Mahadev, when Ramchandra was given 
away in adoption. The question of law that 
arises is, whether or not according to Hindu 
Law a boy given in adoption loses after 
adoption all his rights which he may have 
acquired to the property of his natural 
father before the date of the adoption. 
The parties are governed by the Mitakshara; 
and it is conceded, indeed it seems to me to 
ke indisputable, that if a boy is given in 
adoption during his father’s lifetime, he 
would lose all the rights to the property of 
his natural father, even though he may have, 
as under the Mitakshara Law hewould have, a 
vested interest in that property from the date 
of his birth. That is, in the present case, if 
Ramachandra had been given in adoption 
during Mahadev’s lifetime he would have 
Jost all vested interest in the property in 
dispute, and it would have devolved on 
Parvatibai on Mahadev’s death. The point 
is, therefore, limited to a case in which the 
property has become exclusively vested in 
the boy before the date of his adoption. 


This is apparently a point of first impres- 
sion so far as this Presidency is concerned; 
and apart from certain decisions of other 
High Courts to which I shall refer later, the 
point does not appear to me to present any 
difficulty, The text of Manu (Adhyaya IX, 
verse 142) bearing- on this point is clear. 
It is translated in Volume XXV of the 
“Sacred Books of the East” at page 355 as 
follows: — “An adopted son shall never take 
the family (name) and the estate of his 
natural father; the funeral cake follows the 
family (name) and the estate, the funeral 
offerings of him who gives (his son in 
adoption) cease (as far as that son is con- 
cerned.)” 

There are two readings of this verse; in 
the one which is adopted in the different 
mcdern editions of the Manusmriti (such as 


the Nirnaya Sagar Press edition and the 
Manava Dharma Sastra edited by Mr. Mandlik, 
the words haret (* *) and kvachit (* * *) are 
used, whereas in the other, which is adopted 
by Vijnyaneswara and Nilkantha in quoting 
the verse in the Mitakshara and the 
Vyavahara Mayukha, the words used instead 
are bhajet (* *) and sutah (* *) respectively. 

In my opinion it makes no difference in the 
result, whichever reading be adopted. Mr. 
Shingne has, however, relied upon the second , 
reading as favouring his contention. If ib 
were necessary to make a choice between the 
two readings, I should certainly prefer the 
reading adopted in all the modern editions 
of the Mannsmriti to that adopted by 
Vijnyaneswara and Nilkantha in quoting the 
verse. 

The meaning of the verse is clear. The son 
given inadoption is not to take the gotra or 
the riktha of his natural father. His 
dissociation from the family (gotra) as well 
as theestate is insisted upon in unequivocal 
terms. Tkere is no room for the distinction 
sought to be made by Mr. Shingne that the 
prohibition against taking‘is confined to the 
inheritance after the adoption, and does not 
extend to what is already inherited before the 
adoption. Thetext generally prohibits the 
taking by the adopted son and does not 
restrict the taking to that which would 
devolve on him after the adoption. It lays 
down that the adopted son shall never take 
or claim the estate of his natural father. The 
words are wide enough to include the estate 
vested in him at the time of adoption, provid- 
ed itis the estate of his natural father. In my 
opinion the text should be so read as to give 
effect to the fundamental idea underlying an 
adoption, viz., that the boy given in adoption 
gives up the natural family and everything 
connected with the family and takes his 
place in the adoptive family, as if he had 
been born there, as far as possible. 


It was urged by Mr. Shingne that there 
was no provision in the text as to divesting 
an estate once vested in a person, and thatthe 
person leavirg the family of his birth cannot 
be divested of property exclusively vested in 
him before adoption. But this argnment 
ignores the essential idea of ah adoption. 
There is a change in the position of the boy, 
and this divesting of the estate of the na- 
tural father is an incident, and, in my opinion 
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a necessary incident, of that change. The 
boy given in adoption gives up the rights, 
which may be vested in him by birth, to the 
property of his natural father, if the adop- 
tion takes place in his father’s lifetime. 
To that extent the rights vested in 
him are divested after adoption. If the 
- divesting of a vested interest so far is to be 
allowed, I do not see any difficulty in holding 
that, even if the estate of the natural father 
be wholly vested in the boy before adoption, 
he is divested of it when he is given in adop- 
tion. It seems to me that there is nothing 
repugnant to Hindu Law in thus insisting 
upon what is a necessary incident of an 
adoption and in preventing an adopted son 
from taking away with him to his adoptive 
family the property, which may have devolved 
upon him in the family of his birth. The 
divesting of vested estates is by no means an 
uncommon incident of adoption under certain 
circumstances, and seems to me to be quite 
consistent with the Hindu Law. 

It has been urged by Mr. Shingne that 
if the adopted boy can take his self-acquired 
property with him and is under no obligation 
to leave it in the family of his birth, there is 
no reason why he should be treated differently 
with reference to the property which has 
vested in him exclusively on the death 
of his father before the adoption. But this 
argument ignores the difference between 
his self-acquired property and the estate 
which has become vested in him exclusively 
on his father’s death: In one ease the 
property is his own, and in the other it is the 
property of his natural father. The text 
of Manu refers to the estate of the natural 
father, and the mere fact that he is dead 
at the time of adoption and that it has 
become the property of his son at the 
time, does not change the character of the 
property for the purposes of tne rule laid 
down by the text, and it cannot be treated 
ag his self-acquired property. 


This conclusion is in consonance with 
the Mitakshara and the Vyavahara Mayukha, 
wherein the text of Mann is referred to 
with approval: see Mitakshara, Chapter 
1, section XI, para, 32, in Stokes’ Hindu 
Law Books, at pages 422-4238, and Manditk’s 
Hindu Law, page 59. I quite recognise, 
as pointed out by Mr. Shingne, that in 
neither of these works is the case, such 


as we have here, specifically provided for. 
But neither the Smriti writers nor the 
commentators contemplated the case of an 
only son being given in adoption after his 
father’s death, and naturally did not advert 
to such a case. Buta general rule is 
laid down, which is comprehensive enough 
to include the present case. 


I do not desire to place any great reliance 
upon the Dattaka Mimansa and the Dattaka 
Chandrika; but my conclusion is consistent 
with the view taken of Manu’s verse in 
both these works: see Stokes’ Hindu Law 
Books, at pages 599 and 640. 


It is necessary to note briefly the decisions 
in which a contrary view is taken, and 
which have enabled Mr. Shingne to raise 
the various contentions already dealt with. 
The case of Behari Lal Laha v. Kailas 
Chander Laha (1) is a decision under the 
Dayabhaga Law, and the text of Manu has 
not been referred to in the judgment. 
Besides a different view is taken by at 
least one of the learned Judges who decided 
the case of Birbhadra Rath v. Kalpataru 
Panda (2). Iam unable, therefore, to accept 
this decision as a guide in deciding the 
present case under the Mitakshara, I desire 
to point out with reference to the passage 
quoted by Ameer Ali, J., in Behari Lals case 
(1) from the well-known case of Musammat 
Bhoobun Moyie Debia v, Ram Kishore Acharj 
Ohowdhry (3) that it has no bearing on 
the present question. Their Lordships of 
the Privy Council point out that by the 
mere gift of a power of adoption to a 
widow, the estate of the beir of a deceased 
son vested in possession cannot be defeated 
and divested. But here we are concerned 
with the effect of adoption on the property 
vested in the boy given in adoption at the 
time, and which originally formed part of 
the estate of his natural father. With 
reference to it .we have a text of Mann, 
which has been referred to in the Mitakshara 
and the Vyavahara Mayukha and which 
has to be construed, and an_ intelligible 
principle underlying it, which has to be 
considered and applied. I feel quite clear 


(1) 1C. W. N. 121. 

(2) 10. L. J. 388 at p. 409. 

(3) 10 M. I. A. 279; 3 W. R. P. C. 15: 1 Suth, P, C, 
J 574, 2 Sar. P. O. J, 111; 19 Ñ. R. 978, 
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that the observations in Bhoobun Moyees 
case (3) do not touch the present point. 

The decision of the Madras High Court 
in Sri Rajah Venkata Narasimha Appa Row 
v. Sri Rajah Rangayya Appa Row (4) is 
directly in point and undoubtedly conflicts 
with the view I take of the Hinda Law 
- on this point. I have already stated some 
of the reasons for not-adopting the view, 
whith’ has found favour with the Madras 
“High Court, in dealing with Mr. Shingne’s 
contentions. I need hardly add that I 
have considered the judgment. with care 
and respect, to which it is undoubtedly 
entitled, but unfortunately [am unable to 
` agree with it, and it is plainly my duty 
to give effest to my view, as the decision 
is not binding upon this Court. It is clear 
from the judgment that the learned Judges 
were influenced by the decision in Bekari 
Lal Luha's case (1) and that they did not 
consider the texts to be explicit enough 
to require them to dissent from that view. 
- As regards the observaticns of the Privy 
Council quoted and relied upon at page 
450 of the report, I do not think that 
they bear upon the present point. The 
general rule stated by their Lordships of 
the Privy Council must be taken with 
reference to the point which had to be 
considered and decided in the sase: see 
Moniram Kolita v. Keri Kolitani (5). Its 
application in the Madras case seems to 
me to be far-fetched. Here we have to 
consider the case of an adoption, and a 
particular text bearing upon the point arising 
in the case. 

On all these grounds it seems to me that 
the lower Courts ate wrong in holding 
that the property in suit is still vested in 
Ramchandra. On his adoption, the property 
went to the next heir in the family, of 
his birth and, therefore, Parvatibai was 
competent to mortgage it. In this case 
it is nob necessary to consider whether on 
Ramchandra’s adoption the property would 
go to his heirs or to his father’s heirs, 
as in any view of the matter Parvatibai 
would be the next heir. 

It is satisfactory to find that this decision 


(4) 29 M: 487 at p. 4:9; 16 M, L. J. 178. 

(5) 7 I. A. 115 at p. 168; 5 0. 776 at p. 788; 6 C. L. 
R. 322: 4 Sar, P. C. J. 103; 3 Suth. P, C. J, 765; 4 
Ind, Jur. 363; 3 Shome I, R, 198. 
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avoids the obvious anomaly of allowing 
defendants Nos. 1 and 2, who belong to the 
natural family of Ramchandra and who are 
more distant relations than Parvatibai, to 
hold the property to the exelusion of the 
next heir (Parvatibai) onthe footing that 
the property still belongs to Ramchandra, 
who has left their family. 

The result, therefore, is that the decree 
of the lower Appellate Court is set aside, 
and the suit remanded to the Trial Court 
for disposal on the merits. All costs up 
to date to be costs in the suit. 

BATOSELOR, J.—I am of the same opinion. 

With great respect to the learned Judges 
who decided the case in mz? Rajah Venkata 
Narasimha Appa Row v. Rri Rajah Rangayya 
Appa Row (4), I am unable to doubt 
that the texts are in favour of the appellant’s 
contention; and on the question of principle, 
apart from the texts, E see no difficulty in 
holding that property which vested in A 
as being the son of B becomes divested 
when A ceases to bear that character. 

Decree set aside; Suit remanded. 


OUDEH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civil APPRAL No. 314 of 1915. 
March 23, 1916. 
Present:—Mr, Stuart, A. J.C. 
TILK A—Derenpant—APPELLANT 
VETSUS 
SHEO NARAIN - PLAINTIEF— 


RESPONDENT. 
Oudh Rent Act (XXI of 1886)—Ordinary tenant— 
Rights not transferable, = 
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The rights of an ordinary tenant in Ondh are 
not transferable. [p. 427, col. 2.] 

Indal Sah v. Bhabhuti Singh, 25 Ind. Cas. 6, 
referred to. 

The rights and liabilities of an ordinary tenant 
in Oudh are the creation of Act XXIL of 186 and 
they can only be ascertained froma study of that 
Act itself, [p. 427, col. <.) 


Appeal from the decree of the Subordi- 
nate Judge, Bahraich, dated the 2lst June 
1915, upholding the order of the Munsif, 
Bahraich, dated the 2ist December 1914, 

Babu Bisheshwar Nath Srivastava, for the 
Appellant. 

Syed Nabi Ullah, for the Respondent. 

JCODGMENT.—The facts of the suit 
against the decree in which this appeal has 
arisen are as follows:— 

Tika defendant is an ordinary tenant who 
cultivates a holding in the village of Dekanli. 
The village in question is owned and possessed 
by the Maharaja of Kapurthala. Tika resided 
ina house in the inhabited site of Dekauli with 
the rights of a tenant in the said house. On 
12th March 1913 Tika sold his rights in the 
house and a khandhal, his rights as an 
ordinary tenant in his holding, and the rabi 
crop of 1320 Fasli to Sheo Narain plaintiff for 
Rs 450 by a registered deed of sale. The 
plaintiff after contest has obtained possession 
of the house and the khandhal and apparently 
received the rab? crop, as he makes no claim 
in respect thereof. The plaintif also 
obtained on the 7th January 1914 a lense 
from the Maharaja of Kapurthala in respect 
of the holding. The defendant having refused 
to deliver possession of the holding, the plaint- 
iff instituted on 26th June 1914 a snit for pos- 
session of the same in the Court of the Munsif 
of Bahraich. The defendant contested the 
claim on the main ground that the transfer 
of the rights of an ordinary tenant in Oudh 
is void ab initio and unenforceable. Both 
the Courts below bave decided this point 
against him. This second appeal is preferred. 

Ibe two points for consideration in this 
appeal are, firstly, whether rights of this nature 
are capable of transfer, and secondly, 
whether even if they are incapable of transfer 
the defendant, in view of the fact that he 
received good consideration for the execution 
of the transfer in question, is not estopped 
from setting up the plea which he raises in 
appeal. 


The learned Counsel for the appellant 
puts his case as follows. He says that if the 
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transfer is absolutely void no question of 
estoppel arises. He concedes that if it be 
decided against his client that the transfer 
is not absolutely void his client must fail, 
inasmuch as the transfer would then be 
voidable only at the instance of the landholder 
and as the landholder has admittedly accepted 
the transfer. He argues that the transfer is 
absolutely void. His argument is this. The 
Ondh Rent Act (XXII of 1886) recognizes 
three classes of persons who are liable to pay 
rent. The first class is that of under-pro- 
prietors as defined in section 3 (8), who possess 
a heritable and transferable right of occupa- 
tion. The second class is that of oceupancy 
tenants as defined in section 3 (£) and section 
5, who possess a heritable but not a trans- 
ferable right of occupation, The third class 
is that of ordinary tenants as defined in 
section 3 (8). The Rent Act does not state 
whether they do or do not possess a 
heritable or transferable right. It does not 
state that they do possess such rights and it 
does not state that they do not possess them. 
It is silent on the subject. The learned 
Counsel for the respondent relies in the 
main on the silence of the Act upon this 
point, and the view of the lower Court is 
the same. But there is an obvions flaw 
in the argument. If it be admitted that 
the right is transferable because the Act 
nowhere says that it is not transferable, it 
should be held on the same reasoning that 
the right is hereditary because the Act no- 
where says that it is not hereditary. It 
could hardly be seriously suggested that the 
right is hereditary. In the case of Indal 
Sah v. Bhabhuti Singh (1) the parties agreed 
before me that the rights of such a tenant 
are not transferable and at the time it did 
not strike me that it was impossible to hold 
another view. 


The rights and liabilities of an ordinary 
tenant in Oudh are the creation of Act 
XXL: of 1286 and they can only be ascertained 
from a study of that Act itself. No analogy 
can be drawn from the inherent power of 
transfer possessed by a proprietor, and from 
the Actitself I am of the opinion that the 
rights are not transferable. The point is 
one of importance and may eventually have 


(1) 25 Tnd, Oas. 6. 
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to be decided by a Bench. I do not pro- 
pose, however, to refer the decision to a Bench 
for the’ following reason. 
his rights as a tenant were non-transferable 
(which is the view that I take), even then 
the uppeal of Tika must fail. He agreed 
impliedly with Sheo Narain for good con- 
sideration that, if Sheo Narain could obtain 
a lease of the holding from the Maharaja, 


he (Tika) would abandon the holding in. Sheo 


Narain’s favour. No other construction can 
be placed on the terms of the transfer. The 
Maharaja has granted the lease to Sheo 
Narain. Inthe circumstances Tika canno 
contest the finding that he must leave the 
bolding. 

I, therefore, dismiss this appeal. The 
appellant will pay his own costs and those of 
the respondent. . 

“ebd dismissed. 


MADRAS HIGH COURT. 
Secono Crvin APPEAL No. 706 or 1914. 
February 21, 1916. “ 
Present: —Mr. Justice Coutts Trotter and 
Mr. ‘Justice Seshagiri Aiyar. 
. MOOTHETUTH KANARI— Pratntirr— 
APPELLANT 
Cersus 
HARI SHENOY ayp ee yor rer 


— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 463—. 
Lunatic—No guardian ad litem appointed—Decree. 
passed — Sale of lunatic’s property in execution of such 
decr ee-—Sale, validity of —Lunatie’s right to resist pur- 
chasers suit for possession—Lanacy Act (XXXV of 
1855). 
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Supposing that 


[1916 


The provisions of section 463 of the old Civil Pro- 
cedure Code, 1882, apply to lunatics, whether 
adjudged or not under Act XXXV of 1858. [p. 429,. 
col. 1; p. 480, col, 1.) A 


Uma Sundari Dasi v. Ranji H Haldar, 7 O. 242; 9 0. 
L. R. 13; Tukaram Anant Joshi v, Vithal Joshi, 18 
B. 656 and Kađala Reddi v. Narisi, 24 M. 604, 
followed. 


A lunatic stands in the same position as a minor, 
Therefore, a sale of a lunatic’s properties in execution 
of a decree against him passed in a suit in which he 
was not properly represented by a guardian ad litem 
is a nullity, and the lunatic can resist an action for 
possession without seeking to set aside the sale. [p. 
430, col. 1; p. 481, col. 1.] 


Khiarajmal v. Daim, 82 O. 266;1 O. L. J. 684; 2 A. 
L. J.71;9C. W. N. 201; 7 Bom. L. R, 1; 32 I. A. 23 
(P. C.); Rashid-un-nissa v. Muhammad Ismail Khan, 
3 Ind, Cas. 864; 36 1. A. 168; 31 A. 572; 13 0. W. N. 
1182; 10 0. L. J. 318; 6 A. L.J. 822; 11 Bom. L, R. 
1225; 6 M.L.T. 279 (P. O.); Pasumarti Payidanna v. 
Ganti Lakshminarasamma, 29 Ind, Cas. 814; 28 M, 
L. J. 525; 88 M. 1076, followed: 


Malkarjun v. Narhari, 25 B. 387; 5 C 
M. L.-J. 368; 2 Bom. L. R. 927; 
distinguished, 


. W.N. 10; 10 
27 I. A. 216 (P. C), . 


Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit, No. 556 of 1911, preferred against that 


. of the District Munsif, Tellicherry, in Original 


Suit No. 488 ot 1916. 

FACTS of the case appear from the 
judgment. Both the lower Courts held that 
the procedure in the Code applied to the 
lunatic, though not so adjudged under the 
Lunacy Act. 

Mr. K. Ramanath. Shenai, for the Appel- 
lant.--In this case, the man was not found to 
be a lunatic on inquisition. Chapter XX XI, 
Code of Civil Procedure, 1882, will apply only 
when he is found to be so on inquisition. 

No guardian was appointed to the lunatic 
and the sale is merely voidable. Here in 
this case there was no inquisition and the man 
was not declared to be a lunatic. 

The sale is merely voidable and unless he 
took step to set aside the sale in execution 
proceeding, it is not open to him in a suit for 


` partition to raise this plea. Uma Sundari Dasi 


v. Ramji Haldar (1); Tukaram Anant Josht 
v. Vithal Joshi (2); Khiarajmal v. Daim (3); 
Malkarjun v. Narhari (4). 


GQ) 1 0. 242; 90. L. R. 18. 

(2) 18 B. 656. 

2) 32 C. 296,10. L. J. 584; 2 A, L.J. 71; 90. W. 

N. £01; 7 Bom. L. R. 1;32 L A. 23 (P. C.). 

(4) 25 B. 337 (F. 0.); 5 G. W. N.10 10 M L J 
868; 2 Bom, L, R. 927; 27 I. A. 216. ? 
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Mr. C. V. Anantha Krishna Aiyar, for the 
Respondents.--No inquisition is necessary. 
Pope on Lunacy. In Danial’s Chancery Prac- 
tice, pages 136, 137, it is said that even 
persons not fouad to be lunatics may come in 
and claim to have guardians appointed, if they 
are in fact so. Bullen and Leake’s Precedents 
and Pleadings, page 244, 

Mr. K. Ramanath Shenav in reply.—There 
is no finding that my client is insane. Notices 
were sent one after another and there was no 
return. After the execution, the sale is not 
void. In Khiarajmal v. Daim (3) the 
initial step was itself bad. See also Sesha- 
giri Rao v. Tangaturt Jagannadham (5). 


JUDGMENT. 


Courts IT ROTTER, J.—In this case the suit 
was brought for partition, the plaintiff being 
a person who had bought the 2nd defendant’s 
share in some property at a Court-sale in 
1905. The 2nd defendant is statedin tbe 
plaint in terms to have been insane at the 
date of those proceedings, and it is found 
by the learned Judge on the evidence that he 
was insane at the time of the sale in 1905. 
It is argued, therefore, on behalf of the de- 
fendants that, that being so, the Court-sale in 
1905 was a nullity and passed no property to 
the purchaser. For the purchaser it is 
argued that it isat the most voidable and can 
only be set aside in proceedings specially 
instituted for that purpose and if notset aside 
by proceedings under section 311 of the old 
Code, corresponding to Order XXI, rule 90, of 
the new Code, it cannot be set aside by a side 
wind by way of defence to a separate suit. 
When the sale took place, the old Code was 
in force. By section 463 of that Code it was 
enacted: “The provisions contained in sections 
440 to 462” (those are provisions relating to 
infants whether plaintiffs or defendants) 
“shall, mutatis mutandis, apply in the case of 
persons of unsound mind, adjudged to be so 
under Act XXX V of 185s, or under any other 
Jaw for the time being in force.” So 
that apparently it was confined in terms 
to the case of persons of unsound mind ad- 
judged to be so by proceedingsin a Court of 
Law. But the extreme inconvenience of that 
very soon became manifest and accordingly 
the Calcutta High Courtin Uma Sundari Dasi 
v. Ramji Haldar (1) proceeded to extend it 


(8) 82 Ind, Cas. $91; 19 M., L. T. 98. 
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by drawing analogies from the English Law 
and Procedure ; they proceeded to state that 
they must regard the principle of guardians 
ad litem being appointed for an infant as 
applying also to a lunatic even though not so 
adjudged. From that time similar decisions 
have been given in Bombay [See Tukaram 
Anant Joshi v. Vithal Joshi (2)] and the Allah- 
abad High Court and this Court also follow- 
ed suit in the same direction. That being 
so, the position is this: that the position of a 
lunatic under this provision of the Civil Pro- 
eedure Code must be regarded as being sub- 
stantially that of a minor, whether he isa 
lunatic so found by proceedings in a Court 
of Law or merely one established to be in 
fact such. By the law of India, it is quite 
clear that the contracts of persons of unsound 
mind, like the contracts entered into by 
minors, are not voidable merely butare void. 
This, of course, is not a case of contract, it is 
a case of execution proceedings. But it 
seems to me that the respondent hasan ab- 
solutely complete chain of argument. The 
way he puts it is this. In Khiarajmal v. 
Daim (8), it was held that where a minor 
was sued without a guardian ad litem being 
appointed, the decree and the Conrt-sale 
that took place in execution of the decree were 
absclutely null and void, because in the ab- ` 
sence of the proper representative ofthe minor 
the Court had no jurisdiction at all. That 
case distinguished the case of Malkarjun v. 
Narhari (4), which is relied upon by the 
other side. The distinction, I think, is very 
clear and unmistakable, because all that hap- 
pened in Malkarjun v. Narhari (4) was this; 
the Court which had to decide the matter 
broughton somebody as the legal representative 
of a deceased person, who, it was proposed 
subsequently to say, was not the legal 
representative. The Privy Council held that 
that was one of .the preliminary matters 
which the Court had to decide to give it 
jurisdiction andit did not deprive itself of the 
jurisdiction because it happened to make 
a mistake. On theother hand the case of 
Khiarajmal v. Daim (8) was not a case of 
appointing as guardian a person who ought 
not to have been appointed as guardian. 
Had such a person been appointed, the fact 
that the Court made a mistake as to the right 
person to be appointed would not prevent the 
usual consequences following. But there was 
no guardian appointed at all, and, therefore 
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to all intents and purposes the minor was not 
really a party tc the suit and that being so, 
their Lordships held that the Court had 
no jurisdiction. It is sought to distinguish 
that case by saying: “Oh well here in this 
ease there is no evidence that the man 
was insane at the time of the decree and 
we are entitled to assume he was sane, and 
if the decree is all right, the matter will 
not be made any the worse by the fact that 
subsequently when the sale came on he hap- 
pened to be insane.” That is completely an- 
swered by Rashid-un-nissav. Muhammad Ismail 
Khan (6). In that case the suit was 
brought to declare the nullity of a sale in 
execution. There they agreed that there 
was a perfectly good judgment against the 
deceased person during his lifetime but 
the proper parties were not added before 
the sale. It seems to me that completes 
the chainin the case ofthe respondent. I 
need only add this, that the view that I am 
taking as to the effect of the decisions of the 
Privy Council in Malkarjun v. Narhari (4), 
Khiarajmal v. Daim (3) and Rashid-un-nissa 
v. Muhammad Ismail Khan (8) seems to 
accord with that taken by the present Chief 
Justice in Pasumarti Payidanna v., Ganti 
Lakshminarasamme (7) in which the learned 
Chief Justiee examines all these cases and 
comes to a conclusion with which I believe this 
judgment isin complete accordance. 1 think, 
therefore, the appeal fails and must he dis- 
missed with costs. 

SESHAGIRI Arrar, J.—I entirely agree. It 
is now settled law that the provisions of the 
old Code of Civil Procedure apply to persons 
adjudged to be of unsound mind under Act 
XXXV of 1858 as wellas to those who are 
not so adjudged. See Kadala Reddi v, 
Narisi (8) and the cases cited therein. Con- 
sequently the provisions of Chapter AKAL 
of Act XIV of 1882 apply to the case of a 
person who is a lunatic, although he has not 
been so found on enquiry and although no 
committee has been appointed for him. An 
attempt was made to draw a distinction bet- 
ween suits in which a lunatic has been implead- 
ed and to whom no guardian was appoint- 


6) 3 Ind. Cas. 864; 36 I. A. 168; 81 A. 572; 13 0. 

WAN. 1.82 (P. C.); 100. L. J. 318; 6 A. L. J. 822; 11 

Bom. L. R. 1225; 6 M. L. T. 279. 

” (7) 29 Ind. Cas, 814; 28 M. L. J. 625; 38 M. 1076. 
(8) 24 M. 504, 
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ed, and proceedings in execution where a 
similar thing bas happened. Iam unable to 


see reason for any distinction between 
these -two classes of cases. Chapter 
XXXI applies to suits as well as to 


execution proceedings. So also does Order 
XXXII of the present Code. Therefore, if a 
decree passed against a Junatic who has not 
been properly represented isa nullity, I fail 
to see how a sale effected againsta lunatic who 
has not been properly represented can stand 
in a different position. The decision in 
Malkarjun v. Narhari (4) was very 
much relied on by Mr, Shenai. My 
Jearned brother has pointed out how that 
ease has been distinguished by the Judicial 
Committee in subsequent cases. It. seems 
to me that that case was altogether different 
from the one we have to deal with. In that 
case the Court came to a conclusion after con- 
test that a particular person was the legal 
representative of the deceased judgment- 
debtor. The Judicial Committee pointed out 
that persons who have been parties to the 
decision of a Court ought net to be heard to 
say in subsequént proceedings that all that 
followed upon that pronouncement by the 
Court was without jurisdiction, that is to 
say, that proceedings taken in consequence of 
this pronouncement by the Court that a parti- 
cular individual was the legalrepresenta- 
tive were legal and were within the 
competency of the Court. But that has 
no bearing upon a case where a party 
is put forward as the legal representative 
who is not really the legal representative, or 
where the parties do not choose to appoint a 
proper guardian for a minor or a lunatic. In 
the case of a minor it is now settled that if no 
guardian has beenappointed for him, the sale 
in execution should be regarded as a nullity, 
The latest case on this point is Pasumarti 
Payidanna v. Ganti Lakshminarasamma (7). 
The observations of Subramania Aiyar, J., in 
Narayana Kothan v. Kalianasundaram Pillar 
(9) were relied upon by the appellant. The 
learned Judge seems to have observed that a 
sale against a lunatic who has not been 
properly represented by a guardian would 
only be voidable. The learned Judge’s view 
was to a certain extent in accordance with the 
view taken in England that a transaction by 


(9) 19 M. 219, 
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a lunatic is voidable and not void. But in 
this country the same principle applies to a 
lunatic as to an infant under section 11 of the 
Indian Contract Act; and as pointed out in 
Machaima v. Usman "Reari (10) and Lakhya 
Dasya v. Umakanto (11) transactions by 
lunatics are absolutely void. Therefore, 
a lunatic stands in the same position 
as a minor and applying the analogy of cases 
in which sales against minors without their 
being properly represented have been held to 
be void, I hold that sales against lunatics wha 
have not been properly represented are void, 


and that there is no necessity for setting aside - 


the sales; it is open to the defendant to plead 
that as the sale was void no property passed 
to the plaintiff and that he is not entitled to 
recover possession. I, therefore, agree that the 
second appeal should be dismissed with 
costs, 


V, R.P. Appeal dismissed. 


(101 17 N. L. J. 78. 
(11) 2 Lid, Cas, 818; 14 C. W. N. 256. 
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MADRAS HIGH COURT. 
APPRAL AGAINST ORDER NO. 50 or 1915. 
February 24, 1916. 
Preseni:—Mr. Justice Sadasiya Aiyar and 
My. Justice Moore. 
ALYASAMI CHETTY AND ANOTHER— 
Derenpants Nos. 1 AND S— APPELLANTS 
versus 
OHINNIA NAINAR AND OTHERS— 
Piaintires AND Derenpant No. 4— 


RESPONDENTS. 
Accounts-—Muiual dealings—Oral 


selilement of 
avcounts—-Cause of actior, 
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In cases of mutual dealings even an oral sottic 
ment of accounts may give rise to a substantive 
cause of action. 

Marimuthu v. Saminutha Pillai, 21 M. 366, followed. 

Amuthu v. Muthayya, 16 M. 389, not followed. 


Appeal against the decree of the District 
Court of South Arcot, dated the 11th Jannary 
1915, in Appeal Suit No. 217 of 1914, pre- 
ferred against that of the District 
Munsif of Tirukoilur, in Original Suit No. 58 
of 1514. 


Mr. G. S. Ramachandra Aiyar, for the Ap- 
pellants, 
Mr. B. Narasimha Rau, for the Respond- 


ents. 


JUDGMENT.— The District Judge's order 
is, no doubt, too brief and consequently a 
little obscure. Though in Amuthu v, Mu- 


` thayya (1) there is a very general observation 


that “An account stated is only a substantive 
cause of suit in itself when itis in writing 
signed by the defendant or his agent,” it was 
distinguished in-Marimuthu v. Saminatha 
Pillai (2), on the ground that the former case 
did “not appear to be a case of mutual deal- 
ings.” In other words, where it isa case of 
mutual dealings,” even an oral settlement of 
accounts might give vise to a substantive cause 
ofaction. [See also Hirada Karibasoppah v. 
Gadigi Muddappa (3), Sheikh Akbar v. Sheikh 
Khas (4) and Dukhé Sahu v. Mahomed Bikhu 
5). 


We shall, therefore, not interfere with the 
order of remand passed by the District Judge, 
but shall supplement it by a direction to the 
District Munsif to order the plaintiffs to file 
a written statement giving details as to the 
nature of the dealings and to produce their 
accounts, and also to order the defendants to 
give a further written statement as advised 
and to raise any further necessary issues be- 
fore disposing of the suit. 

The costs will abide the result, 

Order modified. 


(1) 16 M. 339, 

(2) 21 M. 366. 

(3) 6 M. H. O. R. 197. 

(4) 7 C. 256; 8 C. L. R. 528, 

(5) 10 C. 284 ab p. 296; 18 O.L. R. 445, 
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MADRAS HIGH COURT. 

ÅPPEAL AGAINST ORDER No. 296 or 1914. 

March 9, 1916. 
` Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
GOPPAMMAL—RESPONDENT 
No. 1—APPELLANT 
, versus 
V. SRINIVASA ATYANGAR AND ANOTHER 
— PETITIONERS— RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), ss. 1, 34, 
“88, 45, 47, 50—Appointment of guardian of property 
on furnishing security—Conjirmation of order after 
security is furnished—Appeal against latter order, 
achether lies—High Court Rules under s. 50—Muffasil 
Courts, practice of. f nga 

An appeal lies only against the order appointing 
a person guardian of the property of a minor, and 
not against an order approving of the security 
furnished by him and ratifying the original appoint- 
ment, inasmuch as such order is nob appealable under 
section 47 of the Act. [p. 483, col. 2: p, 485, col. 1.] 

Gopammal v, Sreenivasa Iyengar, £7 Ind, Cas. 92); 
28 M. L. J. 96, followed. , 

Per Sadasira Aiyar, J.—The Guardians and Wards 
Act, 1890, does not provide for two orders viz, an 
interim order of approval and a ‘final order’ of 
appointment of the guardian of property, nor does 
it postpone the appointment till security is furnished. 
On the other hand, the appointment has to precede 
the requisition for and the furnishing of security. 
[p. 433, col. 1.] | 

Rules and forms made by the High Court under 
section 50 of the Act requiring the appointment to 
be postponed to the furnishing and approval of 
security are ultra vires. [p. 433, col. 1.] 

Per Moore, J.—The rules framed by the High 
Court under section 50 of the Act are intra vires 
and the procedure prevailing in the Muffasil Courts 
of first making the appointment conditional on 
security being furnished and of confirming the same 


later on being satisfied with the security or treating’ 


the petition as pending till proper security is 
furnished, is correct. [p. 434, col. 2.] 


Appeal against the order of the District 


Court of Ramnad at Madura in Original 


Petition No. 437 of 1912. 
Messrs. J. L. Rosario and A, Swaminatha 
Aiyar, for the Appellant. 


Messrs. O. S. Venkatachariar and P. 5, 
Vythinatha Atyar, for the Respondents. 
JUDGMENT. 


Sapastva Alyar, J.—The first respondent 
in the lower Court is the appellant before 
us. 
boy. On the application of the minor’s 
father’s Ist cousin, one V. Srinivasa 
Aiyaugar has been appointed as guardian 
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She is the widowed mother of a minor - 


[1916 , 


of the mincr’s property, snperseding her 


in the interests of the minor, so far 
as the guardianship of his properties tis 
concerned, 


The order appointing Srinivasa Alyangar 
as guardian was passed onthe 19th day of 
January 1914, under section 7 of the 
Guardians and Wards Act. Section 34 of 
the Act provides that “where a guardian of 
the property of a ward has been appointed 
sa , he shall, (a) if so required by the 
Court, give a bond...... to the Judge of the 
Court...... engaging duly to account for 
what he may receive in respect of the pro- 
perty of the ward.” It seems to me clear 
that it is only after the appointment that 
the person appointed can be required under 
the Act to give security under section 34 
(a). If he contumaciously fails to give 
security, section 39, clause (e), empowers 
the Court to remove him from the guardian- 
ship. eG 

Section 50 of the Act empowers the High 
Court to make rules (among other things) 
as to the security to be required from the 
guardian” (clauge b) and as to the circum- 
stances in “which such requisitions as are 
mentioned in clauses (a) to (d) of section 
34 should be made.” [Clause (d) of section 
50.] The rules should, however, be “con- 
sistent with the Act” (thatis, the Guardians 
and Wards Act). I think it would be in- 
consistent with the Act: to impose a duty 
on the District Court to require such 
security before the appointment ofa guardian. 
The following are portions of three of 
the rules framed by the High Court 
under the Act:—Rule 240 “unless the Court 
for reasons to be recorded in writing 
otherwise orders, a person appointed guar. 
dian of the property of the minor shall give 
security, etc.” 

Rule 241. “When security is to be given, 
the Court shall determine the actual 
amount thereof and may examine the pro- 
posed sureties as to their. property and 
liabilities and adjourn the further hearing 
of the application to a fixed day asin Form 
No. 92.” - 


Rule 242. “The proposed guardian and 
his sureties...... shall execute a security 
bond, ete.”......“At the adjourned hearing, 
the Judge...... shall pass an order in Form 


No, 94, etc.” 
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Form No. 92 mentioned in Rule 241 is 
headed “Interim order on application for 
guardianship of the property.” It says 
(in part) “......the Judge having approved 
of 0. D. asa proper person to be appointed 
guardian of...... the property cf E. F., the 
minor ,....” “It is ordered that tho said 
C. D. . do......bring into Court a bond..... . 
and the further hearing......is adjourned 


Form No, 94 referred to in Rule No. 242 
is headed “Final order appointing a guardian 
of Ps person and property.” It says (in part) 

..the Judge having approved of C. D. 
ea „a8 & proper person to be appointed 
guardian of the......property of B.F., the 
minor, and the said C.D. having given 
security...... which kas been approved by the 
Judge and filed in Court, it is ordered as 
follows :— 


“l, That the said ©. D, be appointed 


guardian of......the property of the said 
minor, ete,” 


The Act does not provide fór two orders, 
namely, an “Interim order” of “approval” 
and a “Pinal order” of “appointment? of the 
guardian- of property, nor does it postpone 
the appointment till security is furnished. 
On the other hand, the appointment has 
to precede the requisition for and the 
furuishing of security. So far as the Rules 
-and Forms quoted by me above require 
the appointment to be postponed to the 
furnishing and approyal of the security 
(that is, require the security to be furnished 
and approved of before the appointment is 
made), they seem to be elira vires. 


In the present case, an order of appoint- 
ment of guardian of property was made 
(as I said before) bya judgment of the 
19th January 1914, the language of the judg- 
ment being “I appoint him” (Srinivasa 
Aiyangar) ‘ ‘accordingly as guardian of the 
property of the minor on -a security of 
Rs. 80,000.” This judgment of January 
1914 was treated by the present 
appellant (the minors mother) as an 
order of appointment made under section 
7 and she appealed against it to the 
High Court (Appeal Against Order No. 


59 of 1914). That Appeal No. 59 was 
dismissed by the High Court on 16th 
December 1914. 
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Meanwhile, the District Court seems to 
have treated its judgment of January 1914 
as only an interim order approving of 
Srinivasa Aiyangar as guardian under 
the Rules and the Forms I have already 
referred to and treated Srinivasa 
Aiyangar even after that judgment asa 
proposed” guardian and not as an appoint- 
ed” guardian and called on him to furnish 
security as such proposed guardian. He 
furnished sureties accordingly at the end 
of January’ 1914 and a direction was 
given on -th February 1914 to the Nazir 
of the Court to havethe security tested. 
The securities ‘having stood the test 
and having been approved by the District 
Judge, an order was passed on z6th 
September 1914, the _ material portion of 
which is 

“That the said V. Srinivasa Aiyangar 
has been appointed guardian of the property 
of the said minor, etc.” 


Thus, though there was an appointment 
order in January 1914 of the same Srinivasa 
Atyangar as guardian and though that order 
was under appeal (and was eventually con- 
firmed in December 1914), a sort of Snal 
order of appointment was passed in Septem- 
ber 1914. The mother of the minor has 
taken advantage ot the passing of the said 
second order of September 19 4 to present 
the preseat Appeal No, 296 of 1914 
against it, on the ground that suficient 
security has not been given by the gnardian 
and hence the appointment of September 
1914 should not have been made. 

I am clear, in the first place, that the 
order of January 1914 is the order of 
appointment which was legally passed under 
section 7 of the Guardians and Wards Act 
and is itself a final order of appointment 
and that the so-called final appointment 
of September 1914 is not provided for by 
law and cannot be appealed against as an ' 
independent order. In tbe second place, 
it has been held in the judgment in the 
former Appeal Against Order No. 59 of 1914 
between these same parties that no appeal 
lies under section 47 of the Act against 
acts done by the Court under section 84 
of the Act and as questions relating to 
the furnishing of security come under 
section 34, clause (a), this appeal is un- 
sustainable. Without prejudice, therefore, to 
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any steps which the appellant may be 
entitled to take or has taken under the 
Act in the District Court itself in respect 
of the alleged inadequacy of the security, 
I would dismiss the appeal with costs. 

Moors, J.—I agree that no appeal lies 
in this case, but desire to add a few 
words. 

On January 19th, 1914, Ist respondent 
V. Srinivasa Aiyangar was appointed guar- 
dian of the property of the minor on a 
security of Rs, 30,000. 


The present appellant, the mother of 
the minor, appealed against this” order to 
the High Court and the appeal was dis- 
missed on 16th December 1914, 

While the appeal was pending the 
District Judge, following the practice which 
obtains in the mofussil and which is in 
accordance with the rules framed by the 
High Court, called upon the guardian to 
furnish security which was tested in the 
usual way by the Nazir. 


The security having been found to be 
sufficient was accepted by the District 
Judge, and the following order was passed 
on 26th September 1914: “The Judge having 
approved of V. Srinivasa Aiyangar, son 
of Venkatarama Aiyangar, of Pandalgudi 
as a proper person to be appointed guardian 
of the property of minor Gopala Krishna 
Naick and the said V. Srinivasa Aiyangar 
having given security by entering into a 
bond with his surety, dated 9th day of 
September 1914, which has been approved 
by the Judge and filed in Court it is 
ordered as follows :— 


“1. hat the said V. Srinivasa Aiyangar 
be appointed guardian of the property of 
the-said minor...” 

With all deference to my learned brother 
I do not think that the rules framed by the 
High Court to which he refers can be regard- 
ed as ultra vires, 

It is true that if is under section 7 of 
the Guardians and Wards Act that the 
appointment order is made, This section, 
which appears at the beginning of Chapter 
IL of the Act and is followed by other 
sections which lay down the procedare to 
be followed when an application is made 
to ła Court to appoint a guardian, the 
matters which the Court has to consider 
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when appointing a guardian and so on, 
provides that the Court may make an 
order appointing a guardian if it is satis- 
fied that it is for the welfare of a minor 
that an order should be made. The section, 
is silent as to the furnishing of security. 
Section 34, which occurs in Chapter IIT 
dealing with the rights, liabilities and 
duties of guardians, provides that when a 
guardian of the property of a ward has 
been appointed or declared he shall, if so 
required by the Court, furnish security. 


Rule 240 says that unless the Court 
for reasoùs to be recorded in writing 
otherwise orders a person appointed `` 


guardian of the property shall give security. 

The practice in the mofussil is this: 
When a guardian, of the property is ap- 
pointed a time is fixed for his furnishing 
security. The appointment is made con- 
ditional on security being furnished. If 
the guardian fails to do so, or if the 
security tendered is insufficient the peti- 
tion is dismissed. The formal order of 
appointment is not signed and the peti- 
tion is treated as pending until the guardian 
has furnished the required security. This 
procedure appears to be correct and does 
not, I think, contravene any express pro- 
visions in the Act. As pointed out by my 
learned brother, the Act does not provide 
for interim or finalorders for the appoint- 
ment of a guardian, and does not appear 
to contemplate the postponing of the 
appointment order till security is furnished. 
But snppose a guardian fails to furnish 
security or gives insufficient security. There 
does not seem to be any provision in the 
Act which authorises that Court to cancel 
the appointment order in such a case. It 
is only in cases where the guardian fails 
to deliver the statement required under 
clause (b) of section 34 or to exhibit 
accounts as required by Court that he 
can be prevented from continuing under 
section 45 of the Act. Section 39 pro- 
vides that a guardian may be removed for 
certain ‘causes. Sub-clause (e) refers to the 
contumacious disregard of any provision of 
the Act or dny order of the Court, but 
a guardian who fails to furnish security 
perhaps for unavoidable reasons or is unable 
to furnish sufficient security ean hardly, 
I think, be said to be acting in con. 
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tumacions disregard of the order 
Court. 


However this may be, ib is clear, I 
think, that the present appeal, which 


of the 


is directed against the order of the District’ 


Conrt, dated 26th September 1914, under 
Section 34 (a) of the Act accepting the 
security furnished by Srinivasa Aiyangar, is 
incompetent. No appeal lies under section 
47 (a) of the Act against such an order, 
See Gopammal v. Sreenivasa Iyengar (1). I 
agree that the appeal should be dismiss6d 
with costs without prejudice to any steps 
which the appellant may be entitled to 
take in the District Court in respect of 
the alleged inadequacy of the security 
offered by the Ist respondent. _ i 


V. R. P. _ Appeal dismissed, 


(1) 27 Tvd. Cas, 921; 28 M. L. J. 96, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 122 pr 1915. 
March 7, 1916. 
Present:—-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
MADDALI VENKATASWAMY— 
RESPONDENT—ÅPPELLANT 
TENSUS 

VELAMPALLI SUBBARAYUDU, MENOR, 
- BY MOTHER AND NEXT FRIRND SUBBAMMA— 


PETITIONER— RESPONDENT. 
Probate and Administration Act (V of 1881), s. 50 


(5)—Inacewrate inventory, submission of —Revocation 
of Probate, 


* “Phe power of revocation conferred by section 50 
of Act V of 1881 being a discretionary one, a 
Court is not bound to revoke a Probate on the ground 
of an inaccurate inventory, especially where the 
value of assets loft by a testator is almost a matter 
of conjecture and perfect accuracy can hardly be 
expected. 

Appeal against the order of the District 
Court of Guntur, in Original Petition No, 730 
of 1914 “Original Suit No. 2 of 1905 on the 
file of the District Court of Guntur). 

Mr, K. V. L. Narasimham, for the Appel- 
tant. 


a 


Mr. P. Chenchiah, for Mr. T, Prakasam, > 
for the Respondent. o 5 
“JUDGMENT, —The District Judge’s order 
cannot be supported. The District Judge 
seems to have thought that if the Inventory 
submitted by the executors was untrue in a 
material respect he had no option but to: 
revoke the Probate. Section 50 (5) of the 
Probate and Administration Act says that 
the grant “may” be revoked on account of. 
a material falsehood in the inventory sub- 
mitted by the executor. The value of large’ 
assets (about a lac of rupees) left by a. 
trader-testator is almost a matter of con- 
jecture and perfect accuracy can hardly ha: 
expected. ‘ 

We do not think that it was a proper 
exercise hy the Court of its discretion under 
sectien 50 (5) of the Probate and Adminis? 
tration Act to revoke in 1914 a Probate 
granted in 1907, merely on the ground that 
the inventory submitted in 1907 estimated 
the testator’s assets as worth about 
70,000 instead of about 95,000 rupees. 

We, therefore, set aside the order of the 
lower Court and direct that the petition for 


revocation of Probate be dismissed. The 


parties will bear their respective costs in both 
Courts. 


- Appeal allowed; Order set aside. 
F.R. P 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 61 
| oF 1915. 
February 2, 1916. ; 
Present:— Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, KT., and 
Justice Sir Asutosh Mookerjee, Kr, - 
In re GOBARDHAN SEAL, an INSOLVENT. 
Srimati LAKHI PRIYA DASSI— 
APPELLANT 
versus 
Srimati RAI KISSORI DASSI anp ANOTHER 


— RESPONDENTS, ; 
Presidency Towns Insolvency Act (IIE of 1909), 8. 57 


-~ i218; LOT u ‘E383; 58 8. J. 61d; 28 
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—Bona fide purchaser forvalue from benamidar -` of 
owner adjudicated insolvent, rights of—Oficial assignee 
— Equitable estoppel. 

A person purchasing property from a benamidar of 
the owner, subsequent to his adjudication in in- 
solvency under Act 111, of 1909, does not acquire 
any titie to the property as against the Official 
Assignee, even though the purchase was made bona 
fide for value and withont notice [p 437, col. 2; p. 
439, col 2; p 441, col. 1} 

Inve Vansittart, Ex parte Brown (1892) 2 Q. B 377; 
62 L. J.Q B 279; In re Brall, Ex parte Norton (1893) 
2 Q B. dst; 6 R. 440; 69 L. T. 428; 41 W. R. 623; 10 
Morrell, 166; In re Carter and Kenderdines Contract, 
(isu. ) 1 Ch. 776; 66 L.J. Ch. 40; 76 L T. 476; 45 
W. R. 484; 4 Manson 34; In re Slobodinaky, ` Beparte 
Mowe ( 901) 2K. B. 517 72 L.J. K B. 888: 89 u. T. 
190; 52 W. R. Lob; O Manson 341; Ls T. L. R. 616; Inre 
Hart, Eeparte Green (1912) 3 KB. 81 L.J. K B. 
. L. R. 432 and 
In re Brunson, Ba parte Moore, (1914). 3 K. B. 1086, 83 
L. J. K B. (678; 30 T. L R. v04, distinguished 

Per Mookerjee, J.—Such a purch ser may establish 
a good title by estoppel against the owner, but he 
cannot do so against the Official Assignee unless 
the conduct of “the Official Assignee himself was 
such as would have made the equitablo doctrine of 
aa ca applicable aguinst him. Lp. 440, col. 2. 


` Appeal against the order of Mr. Justice 
Chandhuri, sitting on the Original Side, dated 
the 16th March 19.5. 

Messrs. Langford James and N. C. Sarkar, 
for the Appellant. 

Messrs. B. K. Lahiri and K. N. „Mujumdar, 
for the Respondents, 


JUDGMENT., 


SANDERSON, O. J.—This was a petition by 
Sreemutty Rai Kissori Dassi that certain 
transfers should be set aside and should 
be held to be void as against the Olfcial 
Assignee. 

Tne petitioner was the mother-i -in-law of 
the insolvent, and the transfers in question 
were, first of all, a conveyance by the in- 
solvent to his wife:which was dated the 
yth of November 11], and, secondly, a 
conveyance from the insolvent’s wife dated 
the icth of October 1912 to the appel- 


. lant, who is the sister-in-law-of the insolvent, 


she being the wife of the insolvent’s- brother. 

Now, apparently tha mother-in-law, the 
petitioner, filed a suit against the insol- 
vent in the Small Cause Court for 
Rs. 1,942 -on the 7th of September 19 1, 
The proceedings in that suit oceupied a con- 
sidarable time, as far as I understand, 
and the judgment was notin fact obtain- 
ed until the 23rd of February 1912, On 
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the 27th of February 1£12, the insolvent 
against whem the judgment was obtained 
filed his petition, and he was adjudicated-, 
an insolvent on the same date. In the 
meantime the insolvent had, as I have al- 
ready stated, onthe 9th of November 1911 
purported to convey his share in the pro- 
perty in question to his wife. 

Now, the learned Judge who heard this 
petition, after hearing the svidence, came . 
to the conclusion that that conveyance was 
a fictitious one, to use his own words (at 
page 94, he says), “Taking all the evi- 
dence into consideration, I am of opinion 
that the sale by the insolvent to the wife 
was a fictitious sale.” J understand him to 
mean by that, that the transaction was 
intended to be nothing more than a blind, 
that the insolvent never intended to pass 
the property to his wife, that he intended 
to -retain the property and through his 
wife to retain control over it, and in that 
sense it was a fictitions transaction. On 
the face of it, it was a conveyance to the 


was no conveyance 
at all. 


On the evidence, I think the learned 
Judge was quite justified in cuming to that 
conclusion.. l am not gomg through the 
evidence; it is unnecessary for me to do 
that; it was read fully yesterday by the 
learned Counsel for the appellant, and 
commented upon by him and also by 
the learned Counsel. for the respondent. 


Therefore, the position was this: that 
on the 27th of February, immedi- 
ately before the adjuoication, the 


` property in his share of the premises in 


question remained in him, becanse, as I 
have already said, this so-called sale was 
entirely a tictitions transaction. The re- 
sule was that the property vested in the 
Official Assignee as soon as the adjudica- 
tiun took piace. 


What happened E ET is that on 
the 12th of October 912, the insolvent’s 
wife purported to sell. the one-third share 
in the premises to the appellant, the 
sister-in-law of the insolvent. Now, the 
learned Judge has held that that transac- 
tion also was a fictitions transaction, I 
ain not prepared to go as faras that upor 
the evidence. I think there are certain 
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elements which make me hesitate in finding 
that that transaction was a fictitious one, as 
for instance, there is the fact that somewhere 
near Rs, 3,0L0 had to be found by the person 
who was put forward as the purchaser, 
namely, the appellant. There is no doubt 
whatever, as far as I can see, that there 
was a mortgage upon the premises, that the 
morigagee was in no way connected with 
the insolvent or his wife or the purchaser—he 
was a total stranger—and that upon the 
sale by the insolvent’s wife to the appellant 
that mortgage was paidoff to the extent 
of Rs. 1,150. In addition to that, within 
two or three days after this transaction, 
a house was bought for Rs. 1,700 in the 
name of the insdlvent’s wife, and the 
vendor of that property was a man, whose 
name was Babu Kali Kumar Pyne; and, 
there again, I cannot find any trace that 
Babu Kali Kumar Pyne was in any way 
connected with the insolvent, his wife or 
the purchaser. Therefore, it must be taken 
that the vendor of that property and the 
mortgagee, who were total strangers to 
these parties, were paid the sum of Rs. 2,850, 
and it is diffenlt for me on ‘those facts 
to come to the conclusion that this second 
transaction was a fictitious transaction. 
Therefore, if it were necessary for me to 
, come to a definite conclusion, I should 
be inclined to say that this transaction 
has not been proved to be a fictitious 
transaction. However, for the purpose 
of my judgment I will assume that 
it was not a fictitious transaction and 
that it was a bona fide purchase by the 
appellant. But even assuming that con- 
veyance to be a bona fide conveyance and 
assuming that the purchaser had no notice 
—I am only assuming that in her 
favour—I am bound to say that I think there 
are facts which would give rise to very serious 
consideration as to whether the appellant, 
the purchaser, who was the sister-in-law 
of the insolvent, did not know all about tlhe 
circumstances under which the first tran- 
saction took. place—I say even upon the 
above-mentioned assumption I still think 
that the conveyance of 12th October 1912 
cannot be upheld as against the Official 
_Assignee, and for this reason: Inasmuch as 
the first transaction, namely, that of the 
9th of November 1911, has been rightly held 
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to be a fictitious transaction and nothing 
more than a fictitious, transaction, the pro- 
perty vested in the Official Assignee. Sestion 
57 of the Presidency Towns Insolvency Act 
provides :— 

Subject to the foregoing provisions with 
respect to the effect of insolyency on an exe- 
cution and with respect to the avoidance of 
certain transfers and preferences, nothing in 
this Act shall invalidate in the case of 
an insolvency (a) any payment by the in- 
solvent to any of his creditors; (b) any 
payment or delivery to the insolvent; (e) 
any transfer by the insolyent for valuable 
consideration ; or (d) any contract or dealing 
by or with theinsolvent for valuable con- 
sideration: 

“Provided that any such transaction takes 
place before the date of the order of aljadica- 
tion and that the person with whom such 
transaction takes place has not at the time 
notice of the presentation of any insolvency 
petition by or against the debtor.” 


Therefore, in order to make any of the 
above-mentioned transactions with the -in- 
solvent, which takes place after the presenta- 
tion of an insolvency petition by or against the 
debtor, valid, two things are necessary: (1) 
The transaction must take place before the 
date of the order of adjudication, and 
(2) the person with whom the transac- 
tion takes place must have no notice of the: 
petition, 


Now, I will assume that the lady in question 
had no notice, but it is quite clear that the 
transaction in this case, namely, of the 
12th of October 1912 took place after the 
order of adjudication: and, therefore, in 
my opinion, it cannot be held to be a 
valid conveyance as against the Official 
Assignee, because it must be taken in this 
case that the transaction of the 12th 
October 1912 was in effect a transaction bet- 
ween the insolvent himself and the appellant. 
Now, the cases which Mr, James has quoted 
do not seem to me to be really relevant 
to this question; provided that it is ‘once 
recognized that the first transaction, namely, 
of the 9th of November 1911, was nothing 
more than a fictitious transaction, and the 
second transaction must be regarded as bet- 
ween the insolvent himself and the appellant 
on the other. 
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The case upon which Mr. James has 
placed the greatest reliance is In re 
Slobodinsky, Ex parte Moore (1) and the judg- 
ment of Mr. Justice Wright at page 524. The 
conveyance in that case was by Slobodinsky 
toa Company. Mr. Justice Wright in the 
first instance had to consider the effect of 
that conveyance, just as we have to consider 
the effect of the conveyance to the wife. 
The learned Judge iu this. case has held that 
the transaction was a fictitious’ transaction, 
and I agree with him. Now, what Mr. 
Justice Wright held in that case was that 
the conveyance to the Company was a 
fraudulent conveyance liable to be set aside 
on certain events happening ; still, it was a 
conveyance by which it was intended by 
the debtor to pass the property, anda con- 
veyance which would pass property to the 
Company until the conveyance was set aside. 
He says: “This having been a fraudulent 
‘conveyance or transfer of the debtor's pro- 
perty so far as he was concerned, bow does 
the law stand? One case which the trustee 
might make might be that the Company 
was an entirely sham Company, that it 
was really the debtor himself, and that 
tha conveyance to the Company ought not 
to stand inasmuch as ib was in substance 
a conveyance to himself. I am not, how- 
ever, prepared to go that length and to 
say that I think thisavas entirely a sham 
Company. It seems to mè that Millinsky’s 
business was a genuine one, and the bona 
fide transfer of his business to the Com- 
‘pany and his presence on the board are 
elements that go some way to show that 
there was an independent Company. 
There are also some bona fide shareholders 
who hold some 665 shares. I think there 
was some prospect of the success of the 
Company, and that it was not a mere fiction,” 
lfhe had held that it wasa mere fiction, 
I gather from his judgment that it would 
not be necessary for him to consider the other 
points which he did in thatcase. It has been 
held in the present case that the conveyance 
which purported to be made by the insolvent 
to his wife was a mere ficlion, and, therefore, 
that distinguishes the present case from 


_ (1) (1908) 2 K. B. 617; 72 L. J. K. B. €83; 89 L. 
p, 190; 19 T. L. R. 616; 52 W. R. 156; 10 Manson 341, 
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Slobodinsky’s case (1), on which so much 
reliance has been placed. 

Another case, In re Hart; Hx parte Green 
(2), that was cited raises a different question. 
The facts, broadly speaking, were these: 
A certain gentleman Mr. Hart, who was a 
Director of a Company, transferred, as far as 
we know perfectly bona fide, some shares, of 
the Company to his daughter Miss Hart, on 
the 14th of October 1909. On the 13th of 
April 1910, his daughter sold these shares to 
Miss Lomas for good consideration, and 
Miss Lomas had no notice ofthe act of 
bankruptcy committed by Mr. Hart. But 
in the meantime Mr. Hart had on the 
3lst of March 1910 committed an act cf 
bankruptcy, and there was a receiving order 
onthe 22nd April 1910. 

I draw attention to that date because that 
date was not only after the voluntary settle- 
ment by Hart to his daughter, but it was 
after the sale by the daughter tothe appel- 
lant. There was a great distinction between 
that case and the present. In Hart’s case (2) 
there was a voluntary settlement which pass- 
ed the property or was intended to pass the 
property to his daughter, and the transaction 
which passed the property to the claimant 
Miss Lomas was between Miss Lomas on 
the one hand and Miss Hart on the other. 
In the present case the transaction must be | 
taken to have been between the claimant, Mr, 
James’ client, on the one hand, and the in- 
solvent on the other hand, because the con- 
veyance of the 9th of November 1911 was 
nothing more than a fictitious transaction, the 
property remaining in the insolvent until 
the adjudication. 

For these reasons, I do not think this case 
is covered by those two decisions. I think it 
is clear that inasmuch as the conveyance of 
the 12th of October 1912 was not made until’ 
after the adjudication of insolvency, which 
took place on the 27th of February 1912, that 
transfer ought to be set aside, as against the 
Official Assignee. 

í bave only one word to add and that is 
this: Mr. James says that it is very hard 
upon the purchaser. It may be; but on the 
other haud, ove has to remember that this 
estate is in insolvency, and there are creditors, 


(2) (1912) 3 K. B.6 81L.5.K.B. 1213; 107 L` 
T. 368; 56 S. J. 613; 28 T, L. R. 492. 
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and the rights of the creditors have to be 
considered just as much as the rights 
of the purchaser of this particular 
property: and if seems to me that if we 
were to hold contrary to the above 
conclusion we might as well have no 
insolvency laws at all, because all that 
would be necessary for the insolvent to 
do would be to imitate the conduct of the 
insolvent in this ‘case, and he would then 
be able to defeat the claims of any creditor 
or creditors whom he wished to damage. 


For these reasons, I think this appeal 
should be dismissed with costs. 
© Wooprorre, J.— The conveyance by the 
insolvent to his wife was clearly a benamz. 
It may be a question whether the judg- 
ment under appeal can be supported in 
so far as it holds that the sale to Srimati 
Lakhi Priya was fictitious in the sense of 
benami, There are grounds for thinking that 
it was an arrangement made in pursuance 
of the original benamz with a view to 
defeat and delay the creditor, the respond- 
ent. It is not necessary, however, to 
determine ‘this question, as the second 
conveyance which was really that of the 
insolvent, having taken place after the 
adjudication, cannot stand. It was sought 
to be effected after the title to the insolvent’s 
property had vested in the Official Assignee. 
1 am myself not disposed to think that the 
party who took under this conveyance was 
unaware either of the previous benamz or 
of the insolvency, for it is to be observed 
that the parties are all related to one another 
and not strangers. There is, therefore, in my 
opinion no.hard case kere as alleged. But 
in any case the conveyance is not protected, 
having been made after the adjudication. 

1 agree, therefore, that the appeal should 
be dismissed with costs. 


Mooxersezr, J.—This is an appeal from 


a determination by Mr. Justice Chaudhuri - 


that the title claimed by the appellant 
cannot prevail as against the Official As- 
signee. The disputed property is the share 
of the insolvent in hisdwelling-house. On 
the 9th November 1911 he executed a 
conveyance in favour of his wife in respect 
of this share. On the 12th October 1912 the 
wife executed a conveyance in respect of the 
same property to tho present appellant. In 
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the interval, there had been dealings with the 
property by the wife who onthe 16th May 
1912 executed a mortgage, and onthe 7th 
June following executed a deed of further 
charge thereon; these incumbrances were dis- 
charged on the 12th October 1912, The 
adjudication in insolvency was made on the 
27th February 1912. 

The case for the appellant is that she 
acquired a good title to the property, because 
she acquired itin good faith and for consi- 
deration from the wife of the original owner, 
who had effectively divested himself of all 
interest therein before his adjudication as an 
insolvent. Mr. Justice Chaudhuri has found 
upon the evidence that the conveyances of the 
9th November 1911 and the 12th October 1912 
were both fictitious transactions. The cor- 
rectness of the finding asto the true nature 
of the first of these deeds is, I think, unim- 
peachable. No consideration passed from the 
wife to the husband at the time when the 
conveyance was executed and registered. 
The deed was, besides, executed ata time 
when the transferor was ina state of con- 
siderable pecuniary embarrassment. Indeed, 
a suit had already been instituted against 
him on the 7th September 1911 by his mother- 
in-law in tbe Calcutta Small Cause Court for 
recovery of a large sum of money; she subse- 
quently obtained a decree against him on the 
25th February 1912, and now impeaches the 
title of the appellant as a nominal transferee. 
As regards the conveyance of the 12th October 
1912, however, I am not prepared, upon the 
record as it stands, to adopt the conclusion 
of the Trial Judge. The evidence makes 
it plain that some consideration was paid 
by the purchaser to the vendor on the 
basis of this conveyance, and the money 
was apparently applied, partly in discharge 
of the debt due to the encumbrancer 
Norendra Krishna Mitra, and partly in 
payment to one Kali Kumar Pyne, who 
sold a house to the wife of the insolvent on 
the 14th October 1912, There is nothing to 
indicate that the transactions with Norendra 
Krishna Mitra and Kali Kumar Pyne were not 
perfectly genuine. The question consequently 
arises, in what way is the position of the 
appellant affected by the fact that the lady 
who transferred fhe disputed property to her 
was the holder of a nominal conveyance from 
her husband, . 
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Mr, Langford James has contended that the 
position of the wife under the nominal con- 
yeyance of the 9th November 1911 is analogous 
to that of a person who accepts a voluntary 
settlement under the law of England. In my 
opinion, this view cannot possibly be sustained. 
It is well settled that when there isa fictitious 
transaction with regard to a property, no title 
passes, notwithstanding the execution and 
registration of the documents; the transaction 
may fittingly be described as essentially a 
mask of the real ownership. In this case, 
notwithstanding the execution of the con- 
veyance by the insolvent in favour of his wife, 
he continued to be the owner of the property; 
he never intended to divest, and, consequently, 
never did, in fact or in law, divest himself of 
the ownership thereof. There is ample au- 
thority for the position that a benamidor is in 
no sense an owner of the property. For 
instance, the Judicial Committee ob- 
served in the case of Musammat Thukrain 
Sookraj Koowur v. Government (3) that 
the real owner may sue the ostensible 
owner to establish his title and to recover 
possession. This view can be main- 
tained only on the hypothesis that the title has 
never passed from the real owner under the 
conveyance exeented by him. Conversely, it 
was held by the Judicial Committee in the 
case of Ramanugra Narain v. Mahasundur 
Kunwar (4) that if the holder of the deed 
attempts to enforce his apparent title against 
the real owner, the latter may establish the 
real nature of the transaction and thus success- 
fully defend himself against an unfounded 
claim. It has further been ruled by the 
Judicial Committee that the creditors of the 
real owner may seize the property in satisfac- 
tion of their claim against him on the assump- 
tion that he has never divested himself of his 
title thereto:, Musadee Mahomed Cazun. She- 
razee y. Meerza Ally Mahomed Shoostry (5) and 
Abdul Hye v. Mir Mohammed Mozaffer Hosseta 
(6) . Conversely, it has been ruled that if the 
creditor of the nominal owner attempts to 
seize the property as his, the real owner is com- 
petent to intervene and stop the execution: 

(DIAM. L À. 112; 2 Sar, P. O.J. 706; 20 E. R. 


728. 

(4) 12 B. L. R. 483; 3 Sar, P. O. J. 277, 8 Supp. 
vol, 149. 

(5) 6 M. 1. A. 27; 8 Moo. P. 0.90; 1 Sar. P, O, J. 
489; 19 E. R. 11; 14 E. R. 35; 97 R. R. 38. 

(6) 11 1. A, 10; 10 0. 616;8 Ind, Jar, 167; 4 Sar, 


l P. ©. J. 500. 
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Tara Soonduree Debee v. Oojul Monee Dossee 
(7). Tbe true position, thus, is that not- 
withstanding the execution of the conveyance 
of the 9th November 1911, the husband still 
continued to be infact the owner of the pro- 
perty. What then was the legal effect of the 
adjudication order passed on the 27th February 
19122 The property, by operation of law, 
yeated in the Official Assignee. Consequently, 
when we turn to the conveyance of the 12th 
October 1912, executed by the wife in 
favour of the appellant, the inference be- 
comes irresistible that she did not acquire 
any title, as she took her conveyance from 2 
person who herself had no title whatsoever. 
It may be conceded, as repeatedly ruled by 
the Judicial Committee [ Ram Cromar Koondoo 
y. John (8), Mahomed Mozuffer Hossein 
y. Kishori Mohun Roy (9) and Luchmun 
Chunder Geer Gossain v. Kalli Ohurn Singh 
(10)], that if the property had still continued 
with the husband, the appellant might bave 
established a good title by estoppel against 
him on proof that she wasa bona fide pure. 
chaser for value without notice of his secret 
title. It is not suggested that there was any- 
thing in the conduct of the Official Assignee 
himself which would make the equitable 
doctrine of estoppel applicable against him; 
consequently, there is no room for application - 
of the class of cases of the type of Troughton 
v. Gitley (11), In re Rawbone’s Trust (12) 
Tucker v. Hernaman (13), Hnglebach v. 
Nigon (14), Wadling v. Oliphant (15), He 
parte Bolland, In re Dysart (6), and He 
parte Cooper, In re Green (17). Con- 
sequently, the only question we are called 
upon to consider is, whether the title by 
estoppel which might have been claimable 
against the owner by reason of his con- 


(7) 14 W. R. 111. 

(5) 11 B. L. R. 46 (P. 0.); 18 W. R. 166; I. A. Sup, 
Vol. 40. 

(9) 22 I. A, 129; 22 C. 909. 

(10) 19 W. R. 292. 

(11) (1766) Ambler 629 at p. 680; 27 E. R. 408. 

(12) (i857) 3 K. & J.476; 112 R. R. 243; 69 E. R. 
1197; 26 L. J, Ch. 588; 3 Jur. (x. 8.) 837. 

(13) | 853) 4 De G. M. & G. 395: 102 R. R. 186; 
22 L. J. Ch. 791; 17 Fur. 723; 1 Sm. & G. 894; 48 H. 
R. 561. 

4 a4) (1875) 10 C. P. 645; 44 L. J. O. P, 396; 32 L. 
T, 831. 

(15) (1875) 1 Q. B. D. 145; 45 L. J. Q. B. 173; 88 L. 
T, (x. s.) 887; 24 W. R. 246. 

(is) (1878) 9 Ch. D. 812; 47 L, J. Bk. 74; 38 L. T. 
693; 26 W. R. 807. - 

(17) (1878) 39 L. T. 260, 
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duct may, after his adjudication, be claimed 
equally as against the Official Assignee 
by a person whose title has accrued after 
the adjudication order. In my opinion 
the answer must be in the negative. If the 
contention of the appellant were to prevail, 
the fundamental policy of the bankruptcy 
laws would be defeated. The policy is that as 
Soon as an adjudication order has been made, 


the entire estate of the insolvent should vest. 


in the Official Assignee for the benefit of 
his creditors.. Ina limited sense, the OM- 
cial Assignee may be deemed the represen- 
tative of the insolvent; but he cannot, for 
all purposes, be regarded as his successor- 
In-interest; for the property is vested in 
him with a view to paralyse the hand of 
the insolvent, who becomes by operation of 
_law incompetent to deal with the estate to 
the detriment of his creditors, If the 
appellant were to succeed in her conten- 
tion, the result would follow that although 
the insclyent himself could not possibly 
convey a good title toher after the adjudi- 
cation order, yet it,.was open to him, through 
the medium of his nominal transferee, to 
effectuate the same fraudulent purpose. It 
would be lamentable if the beneficent object 
of the bankruptey laws were permitted to 
be circumvented by so transparent a device. 
The contention of the appellant is, I may 
add, in no way assisted by the cases discussed 
in the course of argument, namely, In re 
Vansittart, Hx parte Brown (18), In re Brall, 
Ex parte Norton (19), In re Oarter and 
Kenderdine’s Contract (20), In re Slobodinsky, 
Ex parte Moore (1), In re Hart, Ex parte, 
Green (2), and In re Branson, Ha parte Moore 
(21). These degisions are distinguishable on 
two obvious grounds. In the first place, the 
persons who claimed protection there as 
against the trustee in bankruptcy derived 


their title from a person who had acquired a - 


real title from the insolvent under a voluntary 
settlement. In the case before us, the 
person from whom the appellant claims 
title was at no time, in laworin fact, 
the owner of the disputed property. In 


(18) (1893) 2 Q. B. 377; 62 L. J. Q. B. 279. 

(19) (1893) 2 Q. B. 881; 5 R. 440; 69 L. T. 323; 41 
W. R. 623; 10 Morrell 166. 

(20) (1897) ) 1 Ch, 776; 66 L. J. Ch. 408; 76 L. T 
476; 45 W. R. 484; 4 Manson 34. 


(21) (1914) 3 K. B. 1086; 83 L. Jt K. B. 1678; 30 - 


T. L. R, 604, 
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the second place, the title ofthe persons, 
who were afforded protection, had accrued 
before the receiving order was made. In 
the case before us, the title of the appel- 
lant accrued after the adjudication order 
had been made, and was in essenco a 
title derived from the insolvent himself, 
Finally section 57 of the Presidency Towns 
Insolvency Act, to which reference has 
been made, does not avail the appellant, 
in the absence of both the elements re- 
quisite to make that provision applicable. 
In the first place, the title of the appellant 
was not acquired before the order of ad- 
judication was made. In the second place, 
it is not shown that the title was acquired 
without notice. It is reasonably plain, in 
all the cireumstances disclesed in the evi- 
dence, that the appellant was aware of 
the circumstances of the insolvent and 
cannot be deemed a purchaser without 
notice; and there can be no question that 
unless she is a purchaser in good faith, she 
cannot be afforded protection in insolvenoy 
proceedings [Hx parte Rabbidge, In re Pooley 
(22), In re Badham, Hx parte Palmer (28), 
Shears yv. Goddard (24), In re Jukes, Ex parte 
Oficial Receiver (25) and In re Dunkley 5 Sony 


. Ex parte Waller (26)]. 


On these grounds I hold that bie order 
made by Mr. Justice Chaudhuri must be 
affirmed and this appeal dismissed with 


costs. 
Appeal dismissed. 


go (1878) 8 Ch. D. 367; 38 L. T. 663; 26 W. „Bu 


“a, (1898) 10 Morrell 252; 69 L. T. 356; 5 R. 521, 

(24) (1896) 1 Q. B. 406; 65 L. J. Q. B. 844, 74 L. T. 
128; 44 W. R. 402; 3 Manson 24. 

(25) (1902) 2 K. B. 58; 71 L. J. K. B. 710; 50 W.R 


“560; 86 L, T. 456; 9 Manson 249. 


(26) (1905) 2 K. B. 683; 74 L.J. K, B. 963; 93 L. 
T. 248; 21 T. L. R.. 707; 54 W, R. 171; 12 Manson 864, 





ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 1806 or 1914. 
April 7, 1916. 
Present:—Mr. Justice Walsh. 
BHAIRON PRASAD AND otagrs— 
DEFENDANTS——APPELLANTS 

versus ~ 
Mahant SAMARPU RI—P aiytipe— 


RESPONDENT, 
Agra Tenancy Act (II of 1901), s. 41 (a), (b)-—United 
Provinces Land Revenue Act (III of 1901), s. 36—— 
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BHAIRON PRASAD V. SAMARPURI, 
Rent fixed by Collector —Enhancement of rent by agree- 
ment, validity of, 

Where on the 26th of April the Collector fixed the 
rent of an ex-proprietary tenant under section 36 of 
the Land Revenue Act at Rs. 50 and ou the 10th 
of July of the same year the defendants executed 
an agreement undertaking to pay Rs. 726-0 as 
rent: 

Held, that the agreement was valid. [p. 443, col. 1.] 

The right of free contract cannot be disregarded 
by Courts of law without anexpress statutory pro- 
hibition. [p. 442, col. 2.] 

Where the rent has not abated or been enhanced 
within ten years it is open to the parties to adopt 
the alternative provisions, either by a registered 
agreement or by an application under section 41 (b) 
of the Agra Tenancy Act. [p. 448, col. 2 ] 

- Bhola v. Mohammad Habibul Rahman Khan, 10 Ind, 
Cas. 465, followed. 

Pirag v. ital Prashad, 22 Iud. Cas. 965; 36 A. 155; 

124, L. J. 136, distinguished. 


Second appeal from the decision of the 
District Judge, Allahabad, dated the 29th 
August 1914. 


Messrs. Haribans Sahai and Kanhya Lal, 
for the Appellants. 

The Hon'ble Dr. Sundar Lal and Mr. 
D. Sinha, for the Respondent. 

JUDGMENT, —This is an action brought 
upon an agreement against ex-proprietary 
tenants. The facts were that the rate of rent 
having been fixed by the Collestor under sec- 
tion 36 of the Land Revenue Act at Rs. £0 
on the 26th of April, the defendants on the 
10th of July of the same year executed 
an agreement undertaking to pay Rs. 72-6 
for the same interests. The first Court has 
found that the plaintiff's conduct in the 
matter had been perfectly honest and that 
the transaction was unimpeachable as a 
matter of fact. The defendants attempted 
to dispute the agreement on tbe merits. 
That attempt wholly failed. A further at- 
tempt was made by the defendants to dispute 
the agreement on the ground that two of 
them were minors. That was found against 
them as a fact in the first Court and the 
point was abandoned in the lower Appellate 
Court. It is raised here in the seventh para- 
graph of the memorandum of appeal, but the 
fact that it was abandoned in the Court 
below is sufficient ground for me todisregard 
it and 1 do so. The substantial point taken in 
the lower Appellate Court and before me is 
that this agreement is not binding. It is 
said, as I understand it, that it is illegal 
because the Agra Tenancy ‘Act prohibits con- 
tracting out, ` 
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In the first place, it is to be observed that 
there is nota word in the Act itself against 
contracting out. The prohibition against 
contracting out of rights given by an Act of 
Parliament is not unknown in England and 
is to be found (speaking from recollection) 
in such instances as agreements by tenants 
not to keep down rabbits in the interests of 
the sporting proclivities of landlords, agree- 
ments to avoid the Truck Acts, and agree- 
ments by workmen to contract out of their 
rights to compensation for accidents. I know of 
no case where contracting out is prohibited 
by the English Law without some express 
enactment or some language in the section of 
an Act of Parliament declaring the rights of the 
parties to be such and such, notwithstanding 
any contract to thecontrary.” My own view 
is that in a free country the right of free con- 
tract cannot be disregarded by Courts of Law 
without an express statutory prohibition. In 
this particular Act so far from there being 
any prohibition there is an express permis- 
sion, as I propose to show in a moment. But 
it was further said that it was the policy of 
the Act (I think that was the expression 
used) not to allow an ex-proprietary tenant to 
make any agreement inconsistent with the 
rights given to him by the Statute. If by 
policy is meant something which is to be 
looked at outside an Act, suchas the views of 
the.authors of the Act and the various views 
of the advocates and opponents of the Act, to 
my mind such a method of interpretation of 
a Statute is altogether illegitimate. If it is 
something ivside the Act which is to be 
looked at, it can only be gathered from the 
language of the Act itself. I think my duty 
is to confine myself in considering this ques- 
tion to the language of the Actitself. In 
section 10 of the Agra Tenancy Act certain 
conditions are prescribed under which a pro- 
prietor shall become a tenant with a right of 
occupancy in sir Jand. It is also provided 
that he shall be entitled to hold the land ata 
favourable rent to be ascertained as provided 
afterwards by the section itself, The first of 
those two provisions is an enactment as to 
status. It creates a peculiar kind of estate 
in the land on the part of an individual and 
the language used is mandatory, “shall be- 
come.” The second provision deals with the 
peculiar privilege or right which is conferred 
upon him as a consequence of that status, Ha 
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shall be entitled, says the Act to 
kold the same at a rent which shall be 
four annas in the rupee less than the rate 
generally payable by non-occupancy tenants 
for land of similar quality. I think that 
means what it says, that he has a right,if he 
chooses to exercise it, to hold the land at that 
rate of rent, Sub-section (5) indicates how the 
rent referred to in the earlier part of the 
section is to be fixed. It says that the rent 
referred to in sub-section (1) shall be fixed 
by the Collector under section 36 of: the Land 
Revenue Act. I, therefore, turn to section 35 
of that Act, which provides amongst other 
things in ‘sub-section (2) that the rent so 
fixed shall not be liable to enhancement or 
abatement for a period of ten years except by 
-order of a Settlement Officer with however 
this provision, “Save as provided ‘by section 
41 of the Agra Tenancy Act of 1901.” Read- 
ing it without any assistance, I think it is 
„perfectly plain that that provision is an 
exception or modification of the enactment 
in the general body of the sub-section. 
One has, therefore, to read section 36, sub- 
section (2), of the Land Revenue Act with 
section 41 of the Agra Tenancy Act of 
1901 as one and the same enactment: Section 
41 of the latter Act provides that the 
rent of an ex-proprietary tenant shall be 
liable -to enhancement only (a) by re- 
gistered agreement, (b) by decree or order 
of a Revenue Court. In this case there 
‘is, an agreement made some three months 
afterwards honestly’ and voluntarily by 
both parties in the form prescribed by the 
Act providing for enhancement of rent, 

an agreement within the precise terms of 
the section. Iam asked to hold that? it 
is invalid. All I can say is that it seems 
to me within the express provisions of the 
Act. I was referred to a passagein Mr. 

Agarwala’s Commentary on the Land 

Revenue Act at page 61, where the construc- 

tion of section 36 of the Revenue Act is 

discussed at some length. At the invita- 

tion of the appellants I have studied that 

passage with considerable care.” Jam un- 

able to follow the reasoning of that 

passage. Mr. Agarwala seems to think’ 
that the meaning of the words “saye as 

provided by section 41 of the Agra Tenancy 

Act of 1901” is not clear and he selects, 
4 construction ‘inconsistent with the yiew 


` 


INDIAN OASES, 


a 


443 


I take. I think the provision is perfectly 
clear, I see no ambiguity about it at all. The 
expression “save as provided” is the usual 
and unambiguous way of preventing the 
general application of the words of a section; 
in this particular case, the general application 
of the enactment contained in sub-section 
(2) of section 38 of the Land Revenue 
Act, which might otherwise have been held 
to exclude the express enactment contained 
in section 41, sub-sections (a) and (b), of 
the Agra Tenancy Act of 1901. It is 
perfectly clear ‘that when the rent has 
not been enhanced or abated within ten 
years it is open to the parties to adopt 
the alternative ‘provisions, either by a 
registered agreement or by an application 
mentioned in sub-section (b) of section 41 of 
the Tenancy Act. Under these circumstances 
Iam compelled to agree with the decision 
of the lower Appellate Court. I think 
it took the right view and T am confirmed 
in my decision by aruling of this Court 
in Bhola v. Mokammad Habibul Rahman 
Khan (1). Mr. Justice Griffin discussing 
this matter took the view that an agree- 
ment to pay enhanced rent is perfectly 
legal, unless there bas been an actual 
enhancement within ten years of the agree- 
ment. I was referred to a decision of tkis 
Court in Parag v. Sital Pershad (2). That 
case did not relate to a registered agree. 
ment for enhancement of:rént. No refer- 
ence was made init either to section 4] 
of the Tenancy Act or to Mr. Justice 
Griffin’s decision. It is distinguishable from 
the present case. 

The result is that this appeal fails and iš 
dismissed with costs. 


Appeal dismissed. 
(1) 10 Ind. Cas. 465. 


` (2) 22 Ind. Cas. 965; 86 A. 155; 12 A. L. J. 136, 
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MADRAS HIGH COURT. 

Oivi Appeat No. 174 or 1914. 
November 2, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
-and Mr. Justice Seshagiri Aiyar. 
RAJA PARTHASARADHI APPA RAO 

- SAVAI ASWA RAO BAHADUR, 

ZAMINDAR or SANIVARAPPHT, AND 

OTHERS—-DEFENDANTS-—ÅPPELLANTS 
versus 

RAJA BOMMADEVARA SATYANARA- 

YANA VARA PRASADA RAO 
NAIDU BAHADUR, ZAMINDAR of 
SOUTH VALLURU, 

BEING MINOR, BY THE MANAGER 
_ UNDER THE COURT or WARDS—P uaintirF 

— RESPONDENT. 

“Madras Estates Land Act (I of 1908), ss. 6 (6), Empl., 
8 (1), scape of—Government land in occupation of 
zemindar in exchange for zemindari land acquired 
under Land Acquisition Act~-Whether held as ryot or 
as landholder, 

The general provisions of section 8 (1) of the 
Madras Estates Land Act must yield to the special 
provisions of the explanation to clause (6) of 
section 6 of the Act, on the principle generalia 
specialibus non derogané. 

Where, therefore, a zemindar, who as a Government 
ryot had aright of occupancy in the suit, lands got 
those lands in exchange for his own zemindari 
lands acquired by the Government under .the Land 
Acquisition Act: 

Held, that he did not lose his occupancy right by 
becoming interested in the lands as a land holder. 


Appeal against.the decree of the District 
Court of Kistna at Masulipatam, in Original 
Suit No. 109 of 1912, (Original Suit No. 30 
of 1911 on the tile of the Court of the 

Subordinate Judge of Ellore). ` 


Mr. P. Prakasam, for the Appellants. 

` Mr, A. K rishmaswami Azyar, for Mr. S. 
Srinivasa Atyangar, for the Respondent. ` 
. JUDGMENT.—Assnming without decid- 
ing that the effect of the arrangement be- 
tween the plaintiff and the Government was 
` that the suit lands were substituted as a part 
of his zemindari for the zemin lands which 
are acquired under the Land Acquisition 
Act, if must be borne in mind. that prior 
to the exchange the zemindaras regards 
the suit lands was in the position of 
a Government ryot and owner of the 
kudivaram right. He had, therefore, in 
our opinion, a right of occupancy in the 
lands within the meaning of the explanation 
of sub-section 6 of section 6 of the Madras 
Estates Land Act and, therefore, he did not 
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by the terms of the explanation lose such 
occupancy right by becoming interested in 
the land as landsholder, that is, by the lands 
becoming part of his estate. 

It is then said- that this is opposed to the 
plain provisions of section 8 (:), which pro~ 
vides that in sucha case the owner, shall 
hold the lands as a Jandowner and not as a 
ryot. The language of section 8 (1) is no 
doubt wide enough to cover such a case, but 
the rest ofthe section rather indicates that 
in framing it the Legislature was thinking of 
the acquisition of occupancy rights by land- 
holders and not of the acquisition of land- 
holders’ rights by ryots, But, however this 
may be, the general provisions of section 8 
(1) must, we think, yield to the special pra- 
visions of the explanation as to this parti-. 
cular, on the principle generalia specialibus 
non derogant. For this reason, we think 
that the appeal fails and must be dismissed 
with costs. 
ý Appeal dismissed. - 
V.R.P. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 2471 
or 1914. 

July 22, 1915. 
Present:—-Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Beachcroft. 

HIRA LAL CHATTERJEE AND OTHERS— 
DEFENDANTS — APPELLANTS 
versus 
GIRIBALA DEBI—Ptarstirr— 


RESPONDENT, 

Pleadings and proof, variance between, effect Ofm . 
Relief, grant of, on a case not set out in plaint. 

Though the determination in a cause should be 
founded upon a case either to be found in the 
pleadings or involved in or consistent with the case 
thereby made, every variance between pleading and 
proof is not fatal. [p. 445, col. 2.] 

The rule that the allegations and the proof must 
correspond is intended to serve a double purpose, 
namely, first, to apprise the defendant, distinctly and 
specifically of the case he is called upon to answer, 
so that he may properly make his defence and may 
not be taken by surprise; and, secondly, to preserve 
an accurate record of the cause of action as a pro- 
tection against a second proceeding upon the same 
allegations. [p. 445, col. 2.] 

Where ina suit for recovery of possession of land. 
on declaration of title toa certain share in a pro- 
perty, the plaintiff failed to make out the precise 
title set up in the plaint, but the Court came to 
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the conclusion upon the entire evidence that the 
plaintiff was entitled only to one-half of what she 
‘claimed and gave her a decree accordingly: 

weld, that, a- the defendants were not taken by 
surprise and as the allegations made in the plaint 
with respect to the shares were not essential for 
the purposes of the pleadings, the objection of the 
defendants, that relief must bə refased to the 
plaintiff because she had not made out t e precise 
title set up by her in the plaint, shoald not be given 
effect to. Pp. 446, col. 1.] 


Appeal against the decree of the Sabnrdi- 
nate Judge, Dacca, dated the 29th July 1914, 
affirming that of the Munsif Munshigunj, 
dated the 29th September 1918. 


Babu Rajendra Chunder Guha (for Babu 
Brojendra Nath Ohuckerbutty), for the Appel- 
lants. 

Babu Chandra Sekhar Sen, for the Respond- 
ent. 

JUDGMENT. 


Mooxersre, J.—This isan appeal by the 
defendants in a suit for recovery of posses- 
sion of land on declaration of title. The 
plaintiff claims one third share in the dis- 
puted property by right of inheritance from 
her husband. The Courts below have found 
that she is entitled only to one-half of 
what she claims and have madea decree 
accordingly. The defendants contend that 
there is a variance between pleading and 
‘proof and that the plaintiff should not be 
allowed to succeed on a case diffurent from 
what she made in her plaint, To appreciate 
the foree of this objection, it is necessary 
to bear in mind that although in the 
Court of first instance, the plaintiff claim- 
ed only one-third share, and it was con- 
sequently unnecessary for her to deal with 
the devolution of the other shares, yet she 
went on to state that another one-third 
share belonged to Durga Charan and the 
remaining one-third share to Kalinath. The 
defendants did not dispute these latter alle- 
gations; in fact, they claim to have pur- 
.chased the share of Durga Charan. Con- 
sequently, the contest in the Trial Court 
upon the pleadings was, whether Mahesh, 
the husband of the plaintiff, or Kalikumar, 
the father of the defendants, was entitled 
to one-third share of the property. The 
Court found that Kalinath was entitled to 
one-third share; upon this point both par- 
ties were agreed. The Court also found 
that Kalikumar, the father of the defendants, 
was entitled to another one-third share. As 
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regards the remaining one-third share, the 
Court held that it was jointly owned by 
Durga Charan and Mahesh. On this basis, 
the Court made a decree for one-sixth share 
in favour of the plaintiff. This decree was 
challenged before the lower Appellate Court, 
on the ground, amongst othera, that the 
plaintiff had been allowed to succeed on 
a case different from what she had set ont 
in her plaint. This objection was over- 
raled by the Subordinate Judge, who held 
on the merits that the view taken by the 
Trial Court was supported hy the evidence 
on the record. On the present appeal, the 
contention has been reiterated thatthe suit 
should be dismissed, because the decree is 
contrary to the allegations in the plaint. 

It may be conceded, as was stated by Lord 
Westbury in the case of Hshenchunder singh 
v. Shimachurn Bhutto (1) and by Sir Barnes 
Peacock in Mylapore Iyasawmy Vyapoory Mood- 
lucy v. Yeokay (2), that the determination in 
a cause should be founded upon a ease either 
to be found in the pleadings or involved 
in or consistent with the case thereby 
made. This principle was recently con- 
firmed by the Judicial Committee in the 
case of Shivabasava v. Sangappa 
(3. But in the application of this 
doctrine, we must bear in mind the 
reasons wherenn it is fonnded. As explained 
in Nabaawipendra Mookerjee v. Madau Sudan 
Mondal (4), the rule that the allegations and 
the proof must correspond is intended to serve 
a double purpose, namely, first, to apprise 
the defendant, distinctly and specifically, of 
the case he is called upon to answer, so 
that he muy properly make his defence 
and may not be taken by surprise; and, 
secondly, to preserve an accurate record of 
the cause of action as a protection against 
asecond proceeding upon the same allega- 
tions. We cannot consequently hold that 
every variance between pleading and proof 
is fatal; we must carefully consider, whether, 
in the words of the Judicial Committee in the 
ease of Radha Mohun Mundal v. Jadcomonee 
Dossee (5), the objection is one of form or of 

G) lL MLA. % 6 W.R. (P. 0.) 57; 2 Ind. Jur, 
(x. s.) 87; 2 Sar. P. C. J. 209; 20 E. R. 3. 

(2) 14 C. 803; 141. A. 168; 11 Jur. 397; 5 Sar, P. 
C. J. 50. 

oae W. N. 865; 29 B. 1; 1 A. L., J. 637; 6 Bom, 
L. 


(4) 16 Ind. Cas. 741; 18 C. W, N. 478, 
(5) 23 W. R. 369. 


446: 


substance. In that case, the Court of first 
instance dismissed the suit for possession of 
property, on the ground that the Hindu widow 
who had instituted it had established a title 
different from what she had alleged in the 
plaint. This Court on appeal reversed the deci- 
sion and the view of this Court was ultimately 
approved by the Judicial Committee. In the 
case before us, it was essential for the plaintiff 
to state that her husband was entitled to a 
share in the disputed property and that she 
had succeeded to that share by inheritance. 
It was not necessary for her to deal with the 
devolution of the other shares. Consequent- 
ly, the allegations made in the plaint with 
respect to those shares were not essential 
for the purposes of the pleadings. It is 
further clear that the defendants were not 
taken by suprise. Evidence was adduced by 
both the parties in support of their respective 
cases, to show how the title to the differ. 
ent shares had devolved from time to time. 
The Court came to the conclusion upon the 
entire evidence, that the allegations of the 
plaintiff as also of the defendants were incor- 
rect,and, as happens notinfrequently, the truth 
“lay midway; the plaintiff was entitled only 
to one-half of what she claimed. It is further 
clear that, as the Trial Coart stated, the 
evidence incontestably proves that the hus- 
‘band of the plaintiff had a share in the dis- 
puted property. In these circumstances, 
we are of opinion that we should not give 
effect to the objection taken by the appel- 
lants, namely, that relief must be refused 
to the plaintiff because she has not made out 
the precise title set up by her in the plaint 
in respect of the shares wherewith she had 
no concern. The view we take is in accord 
with two Full Bench decisions of the Allah- 
abad High Court: Balmakund v. Dalu (6); 
Abdul Ghani v. Musammat Babni (7). 
The result is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with costs, 


Appeal dismissed. 
(6) 25 A. 498; A. W. N. (1903) 112. 
(7) 25 A. 266; A. W. N. (1903) 18. . 
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MADRAS HIGH COURT. 
Seconp Civic Arrear No. 1526 or 1914. 
February 15, 1916. 
Present:—Mr. Justice Bakewell and 

: Mr. Justice Napier. 
PALAVALASA APPALASWAMY AND 
ANOTRER—PLAINTIFFS—APPELLANTS 

versus 
Sri DANTALURI NARAYANA GAJA- . 
PATHIRAJU AND OTHERS 


— DEFENDANTS — RESPONDENTS, 
Registration Act (XVI of 1908), s. 17 (2) (v)—0om- ` 
promise of suit embodying an agreement to exchange ` 
lands, whether compulsorily registrable—Suit framed 
on title—Plaintif’, whether can amend plaint by 


_ asking for specific performance. 


Where a snit for possession of lands was based on ` 
a compromise filed in a previous suit and it appeared 
that the compromise was neither registered nor 
embodied inthe decree but merely remained among” 
the records of the Court: 

Held, (1) that the compromise was in effect 
merely an agreement for the exchange of lands and. 
the parties contemplated that it would be effectuated 
by a decree of the Court and that, therefore, it 
was admissible in evidence without registration; 
[p. 446, col. 2,] 

(2) that though the suit had been framed upon 
title and not for specific performance, the Court could 
allow the plaintiff to amend the plaint by asking for 
specific performance of the agreement filed in the 
previous suit, subject to any objection as to 
limitation. [p. 447, col. 1.] 

Second appeal against the decree of the 
District Court of Vizagapatam, in Appeal’ 
Suit No. 182 of 1913, preferred against 
that of the Court of the District Munsif, 
Vizagapatam, in Original Suit No. 759 of 
1911. 


Mr, M. O. Parthasarathi Aiyangar, for the 
Appellants. 
Mr. V. Ramesam, for the Respondents. 


JUDGMENT.—The snit is upon a com- 
promise filed in a former suit, which has 
not been registered. The decree in that suit 
has not been produced, but it clearly ap- 
pears from the judgment that the compromise 
was not embodied in the decree, but merely , 
remained among the records of the Court. 


The compromise is in effect an agreement 
for the exchange of lands, and the parties 
contemplated that it would be carried into 
effect by a decree of the Court, but this 
was not done, and the agreement still re- 
mains to be effectuated by a document of 
transfer of the property. 

The compromise being an agreement did 
not require registration and it is not neces- 
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sary to consider the conflicting decisions as 
to registration of records of the Court, such 
as those in Ravula Parti Chellamanna v. Rama 
Row (1) and Natesan Ohetti v. Vengu Nachiar 
(2). The suit has been framed upon title and 
not for specific performance, and we set aside 
the decrees in both Courts and give leave to 
amend the plaint by asking for the specific 
performance of the agreement (Exhibit A) 
in Original Suit No. 610 of 1906, subject to 
any objection as to limitation. Costs in all 
Courts will abide the result. The suit is 
remanded to the District Munsif. 
Appeal allowed; Oase remanded. 

(1) 12 Ind. Cas. 317; 36 M. 46; 10 M. L. T. 232; 21 

M. fa. J. 870; (1911) 2 M. W. N. 265. 


(2) 3 Ind. Cas. 701; 33 M. 102; 6 M. L. T. 318; 20 
M. L. J. 20. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Orvin Arrear No. 97 or 1913. 
November 6, 1914. 
Present:~-Mr. Lindsay, J. O. 
MURARI LAL, minor, UNDER THE GUARDIAN- 
sair oF HAZARI LAL—Praintivre— 
APPELLANT 
versus 
JALIPA SAHAI AND OTHER3— D#FENDANTS— 
RESPONDENTS. 

Hindu Law-~Joint family property—Alienation, 
invalid ~Member born after alienation, when competent 
to attack it-—Ratification by sons in ewistence, when 
binding on after-born son. 

The alienation of joint family property, which the 
Hindu Law declares to be binding upon a member of 
the family born after the date ofthe alienation is a 
valid and not an invalid alienation. A member of 
a joint Hindu family is, therefore, entitled to attack 
an alienation of the joint family property made 
before his birth, if invalid. [p. 449, col. 2.] 

Ratification of such alienation by the members 
in existence at its date will not bind the after-born 
member, if made after his birth. [p. 449, cal. 2.] 

Appeal from the decree of the Subordinate 
Judge, Sitapur, dated the 9th June 1913. 

Mr. Mumtaz Husain and Babu Puitoo Lal, 
for the Appellant. 

The Government Pleader, for Respondent 
No. 3. f 

Babu Salig Ram, for Respondent No. 4. 


JUDGMENT.—The facts of this case are 
as follows; —On the 14th of March 1891 one 


o 
x 


“decree of the 17th 
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Gaya Pershad mortgaged certain property 
to the Raja of Mahewa to secure a loan of 
Rs. 1,300. On the 23rd of January 1893 he 
executed a deed of further charge in favour 
of the same mortgagee to secure a 
further advance of Rs. 500. This deed 
of further charge hypothecated not only 
the items of property which were mort- 
gaged in the first deed but also certain 
other items which are now in dispute, A 
third document was executed by him on 
the 27th of September 1893 by which 
he mortgaged the whole of the property 
now in suit to secure a further loan of Rs. 
650. At the time these two mortgage- 
deeds were executed by Gaya Pershad, his 
two sons Jalipa and Ujagar were alive. 
Jalipa from the evidence on the record 
appears to have been about six years of 
age in the year 1891 while Ujagar at that 
time was an infant. Murari Lal, the son 
of Jalipa, who is the plaintiff in the present 


case, was not in existence at the time 
when any of these deeds were executed. 
When the plaint was filed in the year 


1912 Murari Lal’s age waa said to he. 
about five years, that is to say, he must 
have been born in or about the year 1907, 
Under the three deeds above mentioned 
the date fixed for payment of all the sums 
which were advanced was the 14th of 
March 1596. In October 1898 the Raja 
brought a suit on the first mortgage of 
the 14th of March 1£91 and gota decree 
for sale of the property. He died after 
obtaining this decree and in August 1910 
two sons of his brought a snit on the 
other two deeds of January and September 
1893 respectively. The defendants in this 
suit were the two sons of Gaya Pershad, 
namely, Jalipa and Ujagar. A decree ‘for 
sale was passed against these two defendants 
on the 17th of May 1911. The present 
suit has been brought by the minor 
Murari Lal for a declaration that the 
of May 1911 is not 
binding upon him and that the joint 
ancestral property directed to be suld by that 
decree cannot be put to sale. In paragraphs 
2 and 3 of the plaint it was said that 
the whole of the property hypothecated 
by these defendants wasthe joint property 
belonging to Gaya Pershad and his sons, 
Paragraph 2 referred to certain items of 
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the property which were described as 
being the ancestral property of Gaya 
Pershad. Paragraph 3 sets out particulars 


of other portions of the mortgaged property 
which were said to have been acquired 
by Gaya Pershad out of joint family 
funds. In paragraph 5 of the plaint it 
was asserted that the sums which were 
borrowed under the deeds of 23rd of 
January 1893 andthe 27th of September 
3893 were not borrowed for any legal 
necessity. In paragraph 8 it was also 
asserted thatthe debts contracted by Gaya 
Pershad under these deeds of mortgage 
were his personal debts recovery of which 
had become time-barred on the 14th of March 
1902, It was claimed, therefore, that in 
the suit brought in August 1910 no decree 
could be passed for the recovery of this 
money. It was also pleaded that the 
plaintiff was not bound by this decree to 
which he was no party. The cause of 
action alleged in paragraph 12 was the 
passing of the decree of the 17th of May 


1911 and the declaration which was prayed _ 


for in paragraph 14 was as above stated, 
namely, that it might be declared that the 
decree, dated the 17th of May 1911, is not 
binding npon the plaintiff and that under 
this decree the joint and ancestral property 
specified in paragraphs 2 and 8 of the plaint 
cannot be put to sale. The principal 
defence in the case was raised by the 
defendants Nos. 3 and4, who were plaint ffs in 
the suit which was brought against Jalipa 


and Ujagar in the year 1910. It was 
dented that the property in suit was 
ancestral property belonging to Gaya 


Pershad. It was alleged that the moneys 
borrowed under the two deeds of 1893 were 
borrowed for family necessity. If was 
admitted in paragraph 16 of the written 
statement. that Gaya Pershad was the head 
and manager of the joint family and that 
he took these sums in the capacity of 
managing member. In the last para- 
graph of the written statement it was 
pleaded that the suit was collusive. Seven 
issues were raised before -the Subordinate 
Judge. The first issue was whether or not 
the property specified in paragraph 2 of 
the plaint was ancestral. The finding on 
this issue was in the affirmative. The 
second issue related to the properties 
specified in paragraph 3 of the plaint, 
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The Subordinate Jaiga held that this 
property had not been acquired by Giya 
Pershad ont of joint family funds. The 
third issue was as to whether the mortgages 
had been executed for legal necessity. 
The Subordinate Judge found that it was 
not proved that they were. The fourth 
issue related to the Incus standi of the 
plaintiff to challenge the validity of these 
mortgages. It was held that the plaintiff 
was not in a position to do so, The 
three remaining issues were as follows: 

“(5) Is the decree of the 17th of May 
1911 not binding on the plaintiff because 
the debt was not then legally recoverable ? 

“(6) Was the former suit (that is, the suit 
of 1910) brought against Jalipa as manager 
of the family? . 

“(7) If so, is the plaintiff bound by the 
decree?” 

The learned Subordinate Judge recorded no 
finding on these issues, being of opinion that 
the case was disposed of by his finding upon 
issue No. 4. The plaintiff appeals tv this 
Court and the first ground with which [ will 
deal is that contained in paragraph 1 of the 
memorandum of appeal. It is said that the 
lower Court was in error in finding that the 
property set ont in paragraph 3 of the plaint 
was the self-acquired property of Gaya 
Pershad. As regards this point the evidence 
upon the record was of a very meagre 
description, and after perusing this evidence 
and the judgment of the lower Court upon 
the issue I have come to the conclusion 
that the lower Court’s finding is wrong. We 
start with the admitted fact that Gaya 
Pershad and his sons constituted a joint Hindu 
family. We also have it proved, according 
to the judgment of the learned Subordinate 
Judge, that the property specified in para- 
graph 2 of the plaint was joint ancestral 
property. It appears from the record tbat 
the other items of property referred to in 
paragraph 8 of the plaint were bought by 
Gaya Pershad in his own name. In the 
circumstances just referred to the presump- 
tion, I think, would be that these purchases 
made by Gaya Pershad accreted to the joint 
property which already belonged to the 
family. There is no direct evidence on the 
record to show where actually the money 
which’ was applied in purchasing these 
properties came from. But on the strength 
of the testimony given by one of the defend- 
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ants’ witnesses the Subordinate Judge came 
to the conclusion that these properties must 
have been bought ont of money which Gaya 
Pershad earned as a patward, and as a karinda 
of the Raja. He says thatthere is no direct 
evidence to prove the purchase of this pro- 
perty from ancestral income. He goes on to 
say that the income of the ancestral pro- 
perty did not amount to more than Rs. 30 
a year, that Gaya Pershad could hardly 
keep himself, much less his family, on such 
a small income and that, therefore, it was 
i impossible that he should have acquired any 
immoveable property out of the savings from 
that income. The learned Subordinate Judge, 
therefore, concluded that he must have 
bought the property out of the money which 
he earned in service. But Iam not prepared 
to hold with the Subordinate Judge that 
this money was necessarily to be treated 
as separate money belonging to Gaya Pershad 
or that property purchased out of it should 
be treated as separate family property. 
Having regard to the fact that the family 
was joint, I think the proper inference is 
that the money which Gaya Pershad earned 
to keep himself and his family on must be 
taken to kave been .joinb family income. 
Jt follows, therefore, in my opinion that 
the property specified in paragraph 3 of 
the plaint was joint family property. The 
issue should, I think, have been found in 
the plaintiff’s favour. We come now to the 
second ground taken in appeal. It is that 
the lower Court was wrong in holding that 
the plaintiff Murari Lal could not challenge 
the validity of the mortgages of 1893. 
The learned Subordinate Judge came to 
the conclusion that it was not competent 
to the plaintiff to challenge the validity 
of these mortgages, because it was proved 
that he was not in existence at the time 
the mortgages were made. He states in his 
judgment as follows:— It is a rule, the 
correctness of which is not disputed, that 
a member of a joint Hindn family born 
after an alienation of the family property 
cannot question the validity of that alienation.” 
This is not a correct statement of the 
rule of Hindu Law. The law is laid down in 
paragraph 242 of Mayne’s Hindu Law, 7th 
edition, in the following words : — “Therefore 
a son cannot object to alienations validly 
made by his father before he was born or 
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begotten, because he could only by birth 
obtain an interest in property which was 
then existing in his ancestor. Hence, if at 
the time of the alienation there had been 
no one in existence whose assent was neces- 
sary, or if tbose who were then in exist- 
ence kad consented, he could not afterwards 
object on the ground that there was no 
necessity for the transaction........ Laka 
On the other hand, if the alienation was 
made by a father without necessity, and 
without the consent of sons then living, 
it would not only be invalid against them, 
but also against any son born before they had 
ratified the transaction; and no consent given 
by them after his birth would render it 
binding upon him.” This statement of the law 
has been followed in numerous cases and 
there can be no doubt that it is correct. 
The alienation which the Hindu law declares 
to be binding upon a son who is born 
after the date of alienation is a valid 
alienation. The contention in this case 
was that the alienation was not a valid 
one. What are the facts P I have already 
mentioned that in the year 1693 Gaya 
Pershad had two sons Jalipa and Ujagar 
in existence. At that time Jalipa was a 
minor or about eight yearsold while Ujagar’s 
age was about two years. There can be no 
question, therefore, of any consent on the part 
of these sons tothe alienations which their 
father made in the year 1893, The manager 
of a joint Hindu family has power to sell or 
mortgage joint family property so as’ to 
bind the interests of adult as well as minor 
co-parceners provided, first, in the case of © 
adult members the sale or mortgage is 
made with their consent, expressed or implied, 
and, secondly, that in the case of minor 
members the sale or mortgage is made for 
the necessities of the family or in order 
to pay the debts of the family business. 
Where the manager is the father, as in 
this case, he has certain special powers, 
one of which is to sell or mortgage ancestral 
property for the payment of antecedent 
debts, that is to say, debts contracted before 
the date of the sale or mortgage and not 
incurred for immoral or illegal purposes. 
There is no question of any antecedent 
debt contracted before the dates of these 
mortgages and the only questipn, therefore, 
to he considered is whether or not the 
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moneys which were borrowed by Gaya 
Pershad were borrowed for necessities of the 
family. As to this there is a clear finding 
of the Subordinate Judge himself, which 
shows that there is no proof that these 
mortgages were effected for legal necessity. 
It follows, therefore, that the alienations 
effected by Gaya Pershad by these mortgages 
were not valid alienations so as to bind 
the minor Murari Lal, who has come into 
existence since the time they were made. 
It has been urged on behalf of the 
respondents that although Jalipa and Ujagar 
did not and could not consent to these 
_alienations at the- time they were made, 
they have nevertheless ratified them since. 
It is pointed out that when Jalipa and 
Ujagar were sued in the year I910 they 
raised various pleas in order to resist the 


claim of the representatives of the mortgagee. . 


They nowhere, however, took the ground 
that the alienation was invalid because of 
want of consent on their part or 
becanse the debts had not been incurred 
for family necessity. It has been suggested 
that their failure to raise defence on these 
grounds amounts to ratification of the 
alienation which was made by their father 
during their minority. Even if it could 
be assumed that the conduct of Jalipa 
and Ujagar in their defence to the suit 
which was brought against them in 1910 
amounts to ratification, the fact remains 
that the plaintiff here, Murari Lal, was 
born three years before that suit was 
brought. It follows, therefore, from what 
“has been said in paragraph 342 of Mayne’s 
Hindu Law that any ratification made by 
Ujagar and Jalipa after the birth of Murari 
Lal would not be binding upon Murari 
Lal. It must, therefore, I think be taken 
that there was no valid alienation made 
by Gaya Pershad, the effect of which was 
to bind the minor plaintiff Murari Lal, and 
1 think the Subordinate Judge was wrong 
in holding that Murari Lal was not entitled 
to attack the mortgages with respect to 
which the declaration is sought, 

There remain the threé issues Nos. 5,6and 7 
with regard to which the Subordinate Judge 
has given no findings in view of his decision, 
now found to be erroneous, that the plaintiff 
was not competent to question the validity 
of the .alienations made by Gaya Pershad. 


As the determination of these issues is 
essential to the right decision of the suit 
upon the merits, I direct under Order XLI, 
rule 25, that the case be sent back to the 
Subordinate Judge so that these issues 
may be tried out. No further evidence 
will be received in the case. The findings 
of the lower Court will be returned to 
this Court within two months from the 
date of receipt of this order of remand 
and ten days, to count from the date of 
the findings of the lower Court, will be 
allowed to the parties to file the objections, 
if any, to the findings. 


Cause remandetl. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELTATE Deoree No. 1652 
or 1915. 

April 19, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

SITAL CHANDRA CHAUDHURY AND 
OTHERS—DEFENDANTS—ÅPPELLANTS 


VETEUS 
Mrs, ALLEN J. DELANNEY AND OTHERS 


— PLAINTIFEFS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 6 (0), 54, 
1238—Hasement—Right of way-—~Landlord and tenant 
—Acquisition of right on landlord’s other lands— 
Prescription—Grant— Writing, whether necessary to 
create easement—Registration—‘Immoveable property’, 
whether includes right of way—Interpretation of 
Statutes—Preamble of an Act, reference to, in inter- 
preting enactment—Document, construction of—Hw- 
trinsic evidence, admissibility of-—Second appeal, ques- 
tion of law, whether can be raised for first time in— 
Easements Act (V of 1882), ss. 15, 17, 26, Ch. VI— 
Specific Relief Act (I of 1877), s. 9—General Clauses 
Act (X of 1897), s. 3 (25)—Registration Act (IIT of 
1877), sa 2 (6). 

The provisions of the Transfer of Property Act 
have no application to the creation of easements and 
the Act was not intended to deal with that topic. 
[p. 455, col. 1.] 

The Indian Easements Act is a complete and self. 
contained Code on the subject of easements. In 
places where the Act is not in force, Courts should 
draw upon English sources for their substantive law, 
on the principle that English Law on the subject is 
in accordance with justice, equity and good con- 
science. [p. 455, col. z.] 

The definition of the term ‘immoveable property’ 
in the General Clauses Act, 1897, may be wide enough 
to include a right of way. But such right is not 


Vol, XXXIV] 


INDIAN CASHS, 


451 


SITAL CHANDRA CHAUDHURY V. ALLEN J, DELANNEY, 


always or necessarily included, It is not excluded 
by eine 3 of the Transfer of Property Act. [p. 464, 
col. 2, 

Under the terms, however, of section 9 of the 
Specific Relief Act, rights classified as incorporeal 
rights are taken out of its operation. [p. 454, col. 2.] 

Fadu Jhala v. Gour Mohun Jhala, 19 O. 544, re- 
ferred to. 

In England, a right of way is saidto be in deed 
and not in livery. Sections 54 and 123 of the Transfer 
of Property Act were not intended to change, and 
did not change, the pre-existing law so as to require 
a writing for their creation or imposition, when no 
writing was previously necessary. [p. 454, col. 2; p. 
456, ool. 1.] ` . ž 

The creation or imposition, therefore, of a right 
of way, whether as a gift or for consideration, need 
not be in writing under section 123 or section 54 of 
the Transfer of Property Act. [p. 456, col. 1.] 

Where, however, aright of way is created in 
writing, the writing may require registration under 
the provisions of the Registration Act, which 
expressly include ‘rights to way’ within the definition 
of ‘immoveable property’ in section 2 (6), but not 
if the value of the right is less than one hundred 
rupees. [p. 456, col.2.] 


A right of way cannot be acquired by a tenant 


over the lands of the landlord not in his occupation 
by presoription under section 26 of the Hasemonts 
Act. 5 can, however, be created by grant. [p. 455, 
col, 1. 

Madan Mohan Chakravarty v. Sashi Bhusan Mukherji, 
31 Ind, Cas. 549; 19 C. W. N, 1211 at p. 1214, referred 
to. 

A tenant relying on the grant of aright of way 
by the landlord must prove the grant. It is not 
sufficient for him to show that he used the way 
by the leave dnd license of the landlord. Mere 
leave and license will not invest him with anything 
inthe nature of aright which he can enforce by 
suit. [p. 458, col. 2.] 

Section 6 (c) of the Transfer of Property Act 
does no more than express the rule that there cannot 
be an easoment in gross. The right which the land- 
lord assigns is not, in his hands, an easement, 
because he cannot have an easement over hie own 
property. The right becomes ‘an easement in the 
hands of the grantee and the clause merely says that 
the grantee cannot transfer his easement apart from 
the dominant heritage, to which by the nature of the 
right it is attached. [p. 455, col. 1.] h 

Bhagwan Sahai v, Narsingh Sahai, 3 Ind. Cas. 615; 
81 A. 612; GA. L. J. 871, referred to.” 

Extrinsic evidence is admissible to show how the 
language of a document is related to existing facts 
or to facts which existed when the document was. 
written. [p. 458, col. 2.] 

The preamble of an Act does not control the 
enactment which follows, but it may be a most 

useful guide when a question of doubt arises upon 
the construction of a particular provision and con- 
siderations relating to the scope of the Act are 
involved. [p. 435, col. 2.] 

The point whether, in the absence of a written 
and registered document, creating a right of way in 
plaintiff's favour, his suit for a declaration of a 
right of way by grant must fail for want of legally 
sufficient evidenee to prove the grant can be opened 


y. Narsingh Sahai (4). 


by tho defendants in second appeal though it wag 
not taken in the Courts below. [p. 454, col. 1.] 


Appeal against the decree of the Subordi- 
nate Judge, 3rd Court, Tipperah, modifying 
that of the Munsif, Ist Class, Comilla, dated 
the 12th November 1913. , 

“FACTS of the case appear from the 
judgment. 

Babu Jogesh Chandra Roy (with him Dr. 
Sarat Chandra Basak and Babu Bepin Chander 
Ghosh), for the Appellants.—The finding of 
the Sub-Judge is against the pleadings; 
the plaintiff did not set up a case of 
grant in express terms nor of the manner in 
which the grant was made. 

Easement of way is-an interest in immove- 
able property. See Bejoy Chandra Nag v. 
Banku Behari Mazumdar (1). 

Grant of a right of way without any con- 
sideration is really a gift, hence if the grant 
was made after the{Transfer of Property Act 
came into force it must be made by a 
registered instrument: vide section 123 of 
the Transfer of Property Act. 

And if the grant is made for consideration, 
then it isa saleand it must be made by 
‘a registered instrument: vide section 54, 
Transfer of Property Act. 

The Munsif found that the site of path 
No. 2 is the defendants’ «wthan, and there 
cannot be right cf way over a man’s uthan: 
vide Meser Mullick v. Hafiz-ud-din Mullick 
fais Shaikh Khoda Buksh v. Shaikh Taj-ud-din 

3). 
The Subordinate Judge has not dealt 
with that question in his judgment.- 

Babu Dwaraka Nath Chakravarty (with him 
Babu Tarak Chandra Chakravarty’, for the 
Respondents.—The question whether there 
can be a grant without any registered 
document or not was not raised in either of 
the Courts below, and the appellants are 
not entitled to raise the quastion in 
second appeal. In the plaint the plaintiff 
alleged her right of way by grant. 

No registered deed is necessary in 
granting a right of way. See Bhagwan Sahat 


Dr. Sarat Chandra Basak, in reply.— 
The question is a pure question of law 
and can be raised in second appeal. As the 

(1) 4 Ind. Cas. 116; 13 O. W, N. 451; 90. L. J. 336, 

(2) 9 Ind. Cas. 965; 18 C. L. J. 816. 

(3) 8 0. W. N. 359. 2 

(4) 3 Ind. Cas. 615;31 A 612; 6 A.L. J. 871, 
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plaintiff did not specifically state in the 
plaint the manner in which the grant 
was made, the defendants did not raise the 
question in the Courts below. 


Right of easement of way isin a real 
hereditament and is immoveable property: 
Maharana Futtehsangjt Jaswantsangji v. 
Dessai Kullianraijı Hekoomutratjt (5); Mohunt 
Deo- Surun Poory v. Moonshee Mahomed Ismail 
(6); Bejoy Chandra Nag v. Banku Behari 
Mazumdar (1). 


Refers to the definition of immoveable 
property in the General Clauses Act, and 
also in the Registration Act. 


Creation of an easement is transfer of au 
interest in immoveabls property, hence if 
made without any consideration, itis a gift 
and a registered instrument is necessary. See 
section 123, Transfer of Property Act. 

See also Michell on Easements, 4th Edition, 
page 24, 


` Basement of way is a profit arising out of 
land, hence itis an interest in immoveable 
property. Reads definition in the General 
Clauses Act. 


Cites Surendra Narain 
Lal Thakur (7); Shibu Haldar v. Gupi 
Sundhari Dasya (§); Golam Mohiuddin 
Hossein v. Parbati (9); Mangal Das v. Jewan 
Ram (10); Ram Gopal Bysack v. Nurumuddin 
(11); Krishna v. Akilanda (12). 


Singh v. Bhat 


Right of way is one of the bundle of 


rights in immoveable property possessed by 
the owner. -- 

Refers to Kristodhone Matter v. Nandarani 
Dassee (18). 


_ JUDGMENT.—This second appeal arises 
out of-a dispute as toa right of way. The 
parties are the tenants of the same landlords, 
the Ujjir Babus, and the way claimed by 
the plaintiff lies as to part of it between 
lands which they respectively occupy as 


(5) 21 W.R. 178. 

(6) 24 W. R. 800. 

(7) 22 C. 752; 20, W. N. 169. 

(8) 24 0. 449. 

19) 1 Ind. Cas. 520; 36 C. 665; 13 C. W. N. 598. 
(10) 23 B. 673. 

(11) 20 C. 446. 

(12) 13 M. 64. | 

(13) 12 ©. W. N. 969; 35 0. 889. 


lessees. The whole way takes the form of 
a rightangle as inthe following rough plan:— 





Defendants’ 





A premises. 
Plaintiff’s | 
premises, : 
B C D 


A 
Defendants premises. 


In this plan the way claimed runs south 
from the point A to the point B and then turns 
east terminating atthe point ©. The portions 
AB and BO have been separately considered 
in the Courts below. The land leased to the 
plaintiff extends on the north-east to the 
southern part of AB. The defendants are 
tenants of land to the south of BC and more 
recently land to the north of BC and east 
of AB was also leased to them. The way 
BC, therefore, rans between their older pre- 
mises on the south and their newer premises 
onthe north. Their premises on the south 
extend to the point C and the land between 
Cand E is occupied by other tenants of the 
Ujjir Babus. The defendant’s land on the 
north extends to a point opposite the point 
D. The importance of this will appear later. 


It is conceded that from the point A access 
can be obtained by a road or path to a public 
highway on the west. Itis further conceded 
that from the point C there is a way to a 
point E further east -and that from the 
point E access can be obtained to a public 
highway on the south. The way CE is used 
by the defendants and the tenants of 
the lands between D and E. The plaintifi’s 
contention is that the way UH is merely-a 
continuation of the way ABO and that the 
defendants are obstructing the way in order 
for their own convenience to join up their 
land on the north with their land on the south. 
The defendants’ answer is that the plaintiff is 
trying to force a way through land leased to 
and occupied bythem. It is apparent that 
the real bone of contention is the portion BC: 


Another point may be mentioned. The 
land in the angle ABE, including the de- 
fendants’ land there, was reclaimed from a 
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larger area known as Ujjir’s Tank. The 
reclamation was carried out by the landlords 
in or about the year 1904. The defendants’ 
lease is dated Sravan 1315 (1908) but 
they were in possession for a year or two 
before the lease was executed. 

As to the pleadings, in the plaint the 
plaintiff claimed the way by grant, by user as 
of right fur more than twenty years, as a way 
of necessity, as a customary way and “under 
a general right of way of all sorts of user.” 
The defendants, apart from formal pleas with 
which we are not now concerned, denied the 
existence of any way and asserted that AB 


and BC were included in the reclaimed land 


leased to them by the landlords. 


Both the Courts below agreed in thinking 
that the plaintiff had failed to establish any 
right based on immemorial user or the Limit- 
ation Act or necessity or custom. That con- 
clusion isnot open to review by us as it 
depends on the facts found and not upon 
consideration of law, and in saying that we 
do not suggest that any other conclusion 
was possible inthe circumstances. So far, 
therefore, as the claim is founded on these 
grounds the plaintiff fails. The Trial Court, 
however, found that she had a right by grant 
from the landlords to the way AB while 
the lower Appellate Court found that she 
bad a right by grant not only to the way 
AB but also to the way BC. 


The difference of opinion between the two 
Courts in regard to the way BC arose chiefly 
out of the different views which they took as 
to the precise boundaries of the reclaimed 
land leased to the defendants. Both Courts 
held that the alleged way AB was excluded 
from the area leased and this finding is not 
now disputed. As to the alleged way BC, the 
first Court held that the lease included this 
land while the lower Appellate Court came 
to the conclusion that this land was also 
excluded. The question turns on the descrip- 
tion of the southern boundary of the land in 
the schedule of the lease. The description runs 
“pathway on the old south bank of Ujjir 
Dighi and Sital Choudhury’s (z.e., the defend- 
ant’s) old basha.” -The learned Subordinate 
Jcdgein the lower Appellate Court con- 
sidered this description in the light of the 
evidence on the record and found that the 
pathway mentioned extended not only from 
the point D to the point C but also from the 


point C to the point B. Before us an attempt 
was made-to argue the question whether the 
Subordinate Judge was right or not asa 
question of pure law relating to the construc- 
tion of adocument. It was said that the 
description was satisfied by confining the 
reference to a pathway to the admitted path- 
way C D and the remainder of the descrip- 
tion to the defendants’ old premises. That 
may be so. But the description is also 
capable of the meaning which the Subordi- 
nate Judge put upon it and the question is 
not a mere question of grammar or law. 
Evidence is always admissible to show how 
the language of a document is related to 
existing facts or to facts which existed 
when the document was written. In 
construing the words used the extent of 
the pathway is a factor which cannot be 
neglected or left out of account. The Sab- 
ordinate Judge was entitled, therefore, to con- 
sider the evidence on the point and it can- 
not be said that the construction adopted 
by him, according to which the whole 
way claimed is outside the area leased to tho 
defendants, is bad in law. 


But so to construe the lease is not sufficieut 
to dispose of the case. The fact that tho 
land was not leased to the defendants does 
not prove that the plaintiff has a right of 
way over it, though the fact that the land 
was used or described as a way at the 
time of the lease may be of some assistance 
to her. 


That brings us to a question which was 
raised for the first time in this Court. As 
things stand, at any rate the plaintiff is 
not in any sense in possession of the right of 
way. In order to succeed she must prove 
her title to it. The other grounds on which 
she put her case being found to be untenable, 
the title on which she relies is a grant from 
the landlords. She must, therefore, prove a 
right by way of grant which she would be 
in a position to assert as against the latter, 
It is not sufficient for her to show that she 
used the way by the leave and license of the 
landlords. That is not her case, and it is at 
the least extremely doubtful whether the 
mere leave and license of the landlords would 
invest her with anything in the nature of a 
right which she could enforce by suit. 
She might have good reason for complaining 
to the landlords without herself having any 
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further or legal remedies. It would then be 
for the landlords to take such legal action as 
they might think fit. 


The plaintiff then has to prove a grant. 
In finding a grant of a part or the whole of 
the way the Courts below have depended 
entirely on parol evidence. The alleged 
grant isnot supported by any document on 
which the plaintiff can rely asa title-deed. The 
defendants’ lease is plainly not such a docu- 
ment. The Courts below inferred the grant 
from the'tacts and circumstances of the case, 
including the terms of the defendants’ lease. 
The question is, whether they were at liberty 
to do so or whether, in the absence of a 
written and registered document creating a 
right of way in the plaintiff’s favour, the snit 
must fail. In other words, is the evidence 
legally sufficient for the purpose of proving a 
grant ? The point is one open to the defend- 
ants, the appellants before us, in second 
appeal, though it was not taken below and 
we have to deal with it. s 

The argument was to the following effect. 
A right of way is immoveable property and 
the grant of a right of way is a transacticn 
governed by the Transfer of Property Act. 
The transaction in the present case must 
have been either a sale or a gift. If if was 
a sale, it was the sale of intangible immove- 
able property, or of an intangible thing, 
within the meaning and.scope of section 54 
of the Transfer df Property Act. If it was 
not a sale (as the plaintiff has never 
suggested that any consideration moved from 
her), it was a gift of immoveable property 
within the meaning of section 123. In either 
case a written and registered instrument was 
necessary irrespective of the value of the 
right claimed. In reference to this argument, 
what the plaintiff founds upon seems to be a 
reservation of the way by the landlords for 
the use of the plaintiff and other tenants 
whose premises abut uponit. The way being 
a private way and nota public or village way 
[Chunt Lall v. Ram Krishan Sahu (14)], the 
transaction by which it was created may 
perhaps be plausibly represented as possess- 
ing the elements of a gift. “Dedication” 
cannot be predicated of a private way. But 
before the argument is accepted a closer 
examination of it is necessary. 


(14) 15 C. 460; 12 Ind. Jur, 425, 


In England, no doubt, a right of way is 
said to lie in deed and notin livery. The 
reasoning seems to be that incorporeal or in- 
tangible rights require a deed to support 
them because it is difficult or impossible ta 
deliver actual possession of such rights. The 
rule, that is to say, is one of evidence or 
archaic form rather than of substance or 
principle. What there may be of substance 
in it is illustrated by the commonly accepted 
view that section 9 of the Specific Relief Act 
does not extend to incorporeal rights, because 
they are not rights of which “possession can 
be taken and delivered to a claimant” [section 
5 (a); Fadu Jhala v. Gour Mohun Jhala 
(15)]. However that may be, what has 
to be considered is the Indian Law and not 
the English Law. Before the Transfer of 
Property Act was passed no writing was 
necessary for the creation or grant of a right 
of way and itis not suggested that if a 
writing is not required by the Transfer of 
Property Act, there is anything else in Indian 
Law which requires a writing. The ques-. 
tion, therefore, ishow the Transfer of Pro- 
perty Act deals with the matter. 


As to the term “inimoveable property,” 
the definition in the General Clauses Act of 
1897, which is identical with the definition in 
the earlier Act of 1868, may be wide enough 
to include a right of way. But the case just 
cited shows that such a right is not always or 
necessarily included. The term is not defined 
in the Specific Relief Act (1877) and the de- 
finition in the General Clauses Act was, there- 
fore, prima facie applicable to the words as 
they are used in section 9 of that Act. It was 
held, nevertheless, that the context was suffi- 
cient to take rights classified as incorporeal 
rights out of the operation of that section. 


In the interpretation section of the Trans- 
fer of Property Act, section 3, all that is said 
is that “immoveable property” does not in- 
clude “standing timber, growing crops or 
grass.” That proposition is consistent with 
the term being used‘so as to include other 
things included by the General Clauses Act, 
It does not extlude, at any rate it does not 
expressly exclude, rights of way. Assuming 
that rights of way are included, the argu- 
ment for the defendants proceeds on the lines 
indicated. 


The learned Pleader for the plaintiff on the 
(15) 19 0, 544, 
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other hard referred to the case of Bhagwan 
Sahat v. Narsingh Sahai (4) decided by the 
Allahabad High Court and .laid stress on 
clause (c) of section 6 of the Transfer of Pro- 
perty Act. The clause Jays down that “an 
easement cannot be transferred apart from 
the dominant heritage”. It is said that the 
clause shows that an easement does not come 
within the scope of the Act, until it is created 
and that the Act does not regard the creation 
of an easement as a transfer of property. 

Now, no doubt the right claimed by the 
plaintiff is a right in the nature of an ease- 
ment, It is true that the right is claimed 
over other lands of the landlords and it may 
be that such aright cannot be acquired by 
prescription under section 26 of the Hasements 
Act [Madan Mohan Chakravarty v. Sashi 
Bhusan Mukherji (16)]. It can, however, be 
created by grant. 

But has clause (c) of section 6 the effect 
contended for? Does it do more than ex- 
press the rule that there cannot be an ease- 
ment in gross? The right which the land- 
lord assigns is not in his hands an easement, 
because he cannot have an easement over his 
own property. The right becomes an ease- 
ment inthe hands of the grantee, and the 
clause merely says that the grantee cannot 
transfer his easement apart from the 
dominant heritage to which by the nature of 
the right it is attached. There still remains 
the question whether the act of the landlord 
in creating the easement is governed by the 
Act. 


It is perhaps unnecessary to consider whe- 
ther a right of way is included in the words 
‘in the case of a reversion or other intangible 
thing’ in section 54 of the Act, because on 
the materials on the record it would be 
impossible to say that the transaction amount- 
ed to a sale. The real question is whether 
the transaction amounted to a gift of im- 
moveable property within the meaning of 
section 123 of the Act. What we are about 
to say, however, is as applicable to section 54 
as to section 123, 

In our opinion the provisions of the Trans» 
fer of Property Act have no application to 
the creation of easements, for the simple 
reason that the Act was not intended to deal 
with that topic. a 


(16) 31 Ind, Cas. 549; 190. W. N. 1211 at p, 1214, 


In the first place, the preamble of the Act, 
which was passed as Act IV of 1882, shows 
that the Act was not intended to be exhaus- 
tive. Its object was to “define and amend 
certain parts of the law relating to the trans- 
fer of property by act of parties.” No 
doubt the preamble does not control any plain 
enactment which follows it, but it may be a 
most useful guide when a question of doubt 
arises upon construction of a particular pro- 
vision and considerations relating to the scope 
of the Act are involved. Now, not only is the 
preamble of the Transfer of Property Act in 
the terms stated, but the next Act passed by 
the Indian Legislature was the Indian Hase- 
ments Act (Act V of 1882), which purports “to 
define and amend the law relating to ease- 
ments and licenses” or, in other words, to be a 
complete and self-contained Code on those 
subjects. ltis true that the Act was not 
applied to the whole of India. It originally 
extended to Madras, the Central Provinces 
and Coorg. It has since been applied to 
other Provinces but not to Bengal. The 
fact, however, that the Easements Act was 
not and is not universal in its operation 
does not affect the scope of the Transfer of 
Property Act. It still remains that the 


_Supreme Legislature dealt with some parts 


of the law relating to the transfer of pro- 
perty in one Act and with easements in 
another Actand that there are Provinces 
in which both Acts are in force. In those 
Provinces to which the Easements Act was 
not applied, the Courts were left to follow 
the course which they had previously 
pursued of drawing upon English sources 
for their substantive law, on the principle 
that the English Law on the subject is in 
accordance with justice, equity and good 
conscience. Where legislation has stepped 


‘In, it has done so by express enactment. In 


Bengal, for instance, there were and still 
are in force the provisions relating to the 
acquisition of easements by prescription in the 
Limitation Act, and stray legislative pro- 
visions regarding easements may also be 
found elsewhere, as in section 6 of the 
Transfer of Property Act. These observations 
on the scope of the Transfer of Property 
Act and the relation of that Act to 
the Law of Easements may be some- 
what general, but their bearing on the 
particular question we have to decide is 
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apparent. That question 
only and as we have already indicated, 
‘neither the English Law nor the dictates 
of justice, equity and gocd conscience can 
be of any assistance. The answer depends 
in this Province at any rate entirely on the 
provisions of the Transfer of Property Act 
and the effect of those provisions on the law 
as it previously stood, under which, it must 
. be borne in mind, no writing was necessary 


for the creation or imposition of an ease- 
ment. In our opinion, the course which 
legislation has taken, the existence of 


scattered provisions which directly and 
expressly refer to easements, the fact that the 
Transfer of Property Act was immediately 
followed by the Easements Act, all indicate 
that great caution should be used before 
applying to easements general provisions 
such as those contained in sections 54 and 


123 of the Transfer of Property Act, in . 


which easements are not-expressly referred 
to. There is the further consideration that 
if the Legislature ever contemplated making 
a writing necessary for the purpose of 
creating an easement, the natural place 
for such a provision would be in Chapter II 
of the Easements Act, which is headed 
“The Tmposition, Acquisition and Transfer of 
Easements.” 
however, has pointed out in the case above 
referred to, citing Dr, Whitley Stokes (Anglo- 
Indian Codes, Vol. 1, page 882), that the 
Easements Act does not require the imposi- 
tion of an easement to be in writing. The 
language used in sections 54 and 123 of 
the Transfer of Property Act is certainly not 
suck as to compel us te include the creation 
or imposition of easements within this scope. 
On the contrary, the language is scarcely 
adapted for that purpose. The conclusion 


at which we arrive (in argument so far as: 


section 54 is concerned with the conclusion 
reached by the learned Judges at the Allah- 
abad High Court) is that those sections 
were not intended to change, and did not 
change, the pre-existing law regarding ease- 
ments so as to require a writing for their 
creation or imposition where no writing was 
previously necessary. The Conrts below, 
therefore, were at liberty to determine 
the question between the parties as a question 
of fact on the materials on the record. 

It may be added that section 2 (6) of 


INDIAN CASES. ` 
MAJJI APPALASWAMY. 


js one of form 
property” 


The Allahabad High Court,’ 


[igié 


the Registration Act defines “immoveabla 
which for the purpose of that Act 
expressly includes “rights to way.” Where, 
therefore, a right of way is created in 
writing, the writing may require registration, 
but not if the value of the right is less than 
one hundred rupees. 

In the result the objections taken before 
us to the decision of the Court below all fail 
and the appeal must be dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Szconp Civiz Appeau No, 2168 or 1914. 

i February 24, 1916. f 
Present:—Mr. Jastice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
GARIYA RANGASWAMY PATRUDU— 
PLAINTIFF — APPELLANT 
versus 
MAJJI APPALASWAMY—Derenpantr— 


RESPONDENT., 

Civil Procedúre Cole (Act V of 1908), s. 11, Expl. 1V 
— Wilfully restraining from urging all grounds of suit or 
attack, effect of—Suit in ejectment, dismissal of— Claim 
based on ancestral right—Subsequent suit for same 
relief against same party—Claim based on succession as 
heir—Subsequent suit, whether barred. 

If a defendant has two grounds of attack to a 
claim made by the plaintiff and wilfully chooses to 
keep back one of the grounds of attack, he is not 
entitled to put forward the omitted ground in a 
later suit. This principle enunciated with regard 
to a defendant equally applies to the case of a 
plaintiff. [p. 458, col. 1.] 

If, however, the claims are mutually destructive, 
or if there will be embarrassment in joining the 
rights, the two titles can be separately litigated. [p. 
458, col. 2.] 

Where, therefore, the plaintiff sued to eject a 
trespasser basing his claim on an ancestral right, 
and failing therein brought another ejectment suit 
against the same defendant claiming to be the 
heir of a certain person: 

Held, that the title as heir could and ought to 
have been made a ground of attack in the former 
suit, and this not. having been done the present suit. 
was barred by the rule of res judicata. [p. 457, col. 2; 
p. 458, col. 1.] 

Masilamania Pillai v. Thirwvengadam Pillai, 31 M. 
385; Wocmatara Debea v. Unnopoorna Dassee, u B. L. 
R. 1&8 (P. C.); 18 W. R. 163, followed. 

In Ramaswami Ayyar v, Vythinatha Ayyar, 
760; 13 M. L. J. 448, dissented from. 


Appeal against the decree of the District 
Ccurt of Vizagapatam,in. Appeal Suit No. 
392 cf 1913, preferred against that of the 


26 M. 
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GARIYA RANGASWANY PATRUDU V, MAJJI APPALASWAMY., 


District Munsiff, Vizagapatam, in Original 
Suit No, 203 of 1913. 

FACTS of the case appear 
following copy of the plaint :— 

“Plaint under Order VII, rules 1—3, Civil 
Procedure Code. 

1. Plaintiff: - Garia Rangaswamy Path- 
rudu, father’s name Guruppa Pathrudu, 
age 66 years, caste Nagara, profession 
Medical Practitioner, residing at Vizaga- 
patam. 

Address for service of notice is Vizagapatam. 

2. Defendant : Majji Appalaswamy, 
father’s name Somauna, age 30 years, caste 
Nagara, Agriculturist, residing at Malka- 
puram. 


3. (1) There is a hillock called Sringa 
Maniparvata, at the end ofthe Pogaraka- 
tota Street, Fortward in Vizagapatam. 
Upon that hillock there is the tempie of 
Sree Venkateswaraswamy along with Goddess 
Aliveli Mangamma. 


(2) The said hill and the land surround- 
ing it belonged to the ancestors of the 
plaintiff at first and later on it was under 
the management of the plaintiff and his 
ancestors on behalf of the Swamy. And on 
13th March, 1908 the defendant committed 
trespass upon the house site of the plaintiff, 
the house being built by his ancestors. 
The plaintiff sued the defendant in Original 
Suit No. 193 of 1908 on the file of this Court. 
In that suit the defendant contended that 
the property belonged to the late Garia 
Yellamma (alias) Bukka Yellamma and 
that he was her heir. 


(8) The Court of first instance opined 
that the plaintiff failed to prove that for 
the 12 years preceding the suit the house 
site was in hig possession and dismissed 
the suit. Jn appeal in the Temporary 
Subordinate Court of Vizagapatam in Appeal 
Suit No. 293 of 1209 the Court adjudged 
that the plaintiff, and not the defendant, is 
the heir to the late Yellamma and gave the 
decree in plaintiff’s favour. 


(4) When the defendant appealed to 
the High Court of Madras in Suit Appeal 
No, 
lower VUourt was confirmed on the ground 
that the plaintiff did not base his claim 
as heir to Yellamma, that the defendant 
had no opportunity. to raise the 


from the 


2004 of 1910, the judgment of the 


defence _ 


he had in his favour, and that there was 
no scope for the decision of that point in 
that suit. 

(5) The late Yellamma was the wife of 
Appadu, the younger brother of the plaint- 
iff’s father. She was living in the plaint 
property with the consent of the plaintiff 
and his father. She died childless 6 or 7 
years ago. She has no other heirs except 
this plaintiff. 

(6) Even if the Court opines that the 
said Yellamma acquired the suit land by 
adverse possession, the defendant is in no 
way related.to her. Since as said above 
there is no other nearer gnaid (relation) the 
plaintiff has full rights to take possession 
of the suit land. 

(7) After the death of Yellamma, the 
defendant in 1908 entered the house in 
which the said Yellamma was living and 
erected two thatched rooms in the open 
space beyond the path ‘leading to the 
temple. 


(8) The suit immoveable properties have 
been placed in possession of the plaintiff 
on 14th February 1911 in pursuance of 
the decree of the Subordinate Court. 
Ever since they are in possession of the 
plaintiff.” 

Mr. P. Narayana Murthi, for the Appel- 
lant. 

Mr. V. Ramesam, for the:Respondent. 


JUDGMENT, 


Courts Trotter, J.— Without any dis- 
respect to Mr. Narayana Murthi’s argu- 
ments, to my mind, his case is absolutely 
unvarguable. I do not so much rel, upon 
the decisions cited, which are not wholly 
reconcilable, although Masilamania Pillai 
v. Thiruvengadam Pillai (1) is an authority 
of this Court which is dead against him. 
To my mind we have only to look at the 
facts of the case and the words of the Civil 
Procedure Code to see that the result arrived 
at by the lower Court, which is obviously 
in accordance with common sense, is also 
in accordance with the words of the Code. 
I think the appeal fails and must be dis- 
missed with costs. 


SesHAGIRT Aryan, J.—I have great sym- 
pathy with Mr. Narayana Murthi’s client. 


(1) 31 M. 385. 
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He had a decision in‘ his favour by the 
Subordinate Judge in the previous suit, 
which was reversed by the High Court ona 
technical ground; this Court might have 
given him leave to amend his plaint but that 
was not done. Nonetheless I am convinced 
that upon section 11 of the Civil Procedure 
Code and upon the authorities the appellant 
has no case. In Maszlamania Pillai v. 
Thiruvengadam Pillai (1) the present Chief 
Justice held under similar circumstances 
that the plaintiff could not be allowed to 
litigate his title over again. No doubt there 
isa reservation made in that case that if 
the claims should be mutually destructive, 
or if there will be any embarrassment in 
joining the rights, the two titles can be 
separately litigated. I do not think that in 
the present case it can be said either that 
the titles are mutually destructive or there 
will be any embarrassment in joining them. 
To accede to the appellant’s contention 
would encourage slackness in the pleadings 
and want of definiteness and care in adduc- 
ing evidence. The plaintiff did not set ap 
this title which he could have brought 
forward as an alternative basis of his claim 
on the last occasion; he cannot, therefore, 
litigate it now. This case is, I think, 
practically concluded by the decision of 
the Privy Council in Woomatara Debea v. 
Unnopoorna Dassee (2). In that case the 
Judicial Committee quote with approval the 
observations of Lord Westbury in a previous 
ease. The learned: Lord in ‘the latter case 
pointed out that if a defendant has two 
grounds of attack to a claim made by the 
plaintiff and wilfully chooses to keep back 
one of the grounds of attack, he is not 
entitled to put forward the omitted ground 
in a later suit. The Judicial Committee 
applied that principle enunciated with 
regard to a defendant to the case of 
a plaintif. On that authority this case 
must be regarded as having been rightly 


decreed by the Court below. The ob- 
servations of tke learned Judges of this 
Court in Ramaswame Ayyar v. Vythinatha 


Ayyar (8), where they seem to say thata 
prior suit as a reversioner would not con- 
clude a subsequent suit as owner, seems to 
me to be opposed to the decision of the Judi- 


2 11 B. L. R. 158; 18 W. R. 163. 
(3) 26 M. 760; 13 M, L, J. 448, 
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cial Committee in Woomatara Debea v. Un- 
ncpoorna Dassee (2). Moreover it was an 
obiter dictum which was not necessary for 
the decision of the case. I, therefore, agree 
that the Courts below are right in the 
conclusion that the suit is barred by res 
judicata. The appeal should be dismissed 
with costs. 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. j 
Seconp Civin APPBAL No. 606 or 1914. 
January 27, 1916. 
Present:—Mr. Batten, A. J. O. 
LACHMAN AND ANOTHER-— DEFENDANTS — 
APPELLANTS 
versus 

KALYA— PLAINTIFF — RESPONDENT. 

Limitation Act (IX of 1908), 8.12 (2)—Central 
Provinces Courts Act (IT of 1904), s. 8 (1) (0), rule 26 
under—Appeal—Limitation, computation of time for— 
Copyists’ rules—Time requisite for obtaining copies— 
Requisition for appearance to take steps to secure 
copies—Defauit, deduction of day of. 

The ‘time requisite for obtaining a copy of the 
decree’ in section 12 (2) of the Limitation Act does 
not include the day or days on which, under the 
rules regulating the grant of copies, the applicant is 
required to appear but fails to appear to take steps 
to secure the copy, and such days cannot be excluded 
in computing the period of limitation for an appeal. 
[p. 459, col. 2.] 

Appeal against the decree of the District 
Judge, Nimar, dated the 12th May 1914, 
confirming that of the Second Maunsif, 
Khandwa, dated the 20th February 1914, 

Mr. S. R. Pandit, for the Appellants. 

Mr. S. Y. Deshmukh, for the Respondent. 


JUDGMENT.—The preliminary question 
for consideration in this appeal, which. was 
admitted provisionally, is whether the appeal 
is in time. The judgment and decree of the 
lower Appellate Court were dated the 12th 
May 1914. The appeal was filed on the 
4th September. The 3rd September was a 
holiday, so the appellant is inas gooda 
position as if the appeal had been filed on 
the 3rd September, and in the calculations 


-the 8rd September will be taken as the date 


of the presentation of the appeal. The 
appeal was thus presented on the 114th day, 
and to bring it within time the appellant 
seeks to deduct 24 daysas “time requisite 
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for obtaining a copy of the decree,” within 
the meaning of sub-section (2) of section 
12 of the’ Limitation Act, 1908. The 
relevant dates are set out in the following 
table: — 


Copy applied for on 


17-6-14 

F 24-6-14 
Applicant told to appear on { 1-7-14 
10-7-14 

24-6-14 

- Applicant appeared on | 2-7-14 . 

10-7-14 

Copy stopped for want of funds on .., 27-6-14 
Subsequent advance paid on 2-7-14 
Copy ready on ` 7-7-14 
Copy delivered on 10-7-14 


The appellant wants the whole period of 
24 days from 17th June 1914 to 10th July 
1914 inclusive to be counted as the time re- 
quisite for obtaining the copy. of the decree. 
That is to say, he wants to be given credit for 
both the Ist July on which he was told 
to appear, but did not appear, and the 2nd 


July on which he did appear, a day late,” 


and paid the money necessary for completing 
the copy. 

Rule 26 of the rules regulating the grant 
of copies, made under section 8 (1) (e) of the 
Central Provinces Courts Act, 1904, runs as 
follows:— £ 


“On receiving an application presented by 
hand, the Head Copyist shall forthwith fix 
aud intimate to the applicant a date, within 
seven days of the presentation, on which he 
should attend to ascertain whether the copy 
is ready or whether any further advance is 
required. Should the copy not be complete 
on the date so fixed, the applicant shall be 
directed to attend on another date, within 
seven days of the first: and soon. The suc- 
cessive dates on which the applicant is told 
to attend and on which he attends shall be 
entered in both foils of the Duplicate Receipt 
Book and the Register of Applications.” 


It is to be ‘noted that in this case the 
applicant was told to appear on the 10th 
July instead of the 9th, as the 9th was a 
holiday. 
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The learned Counsel for the appellant 
argues that as he was in effect informed by. 
the Head Copyist that the lst July would be 
counted as one of the days taken in obtaining 
tke copy, he is entitled to exclude it from the 
period of limitation. This argument appears 
tome to be fallacious, Tha copying staff 
have nothing to do with questions of limit- 
ation, their duty is to carry out the copying 
rules. The applicant for copy is similarly 
bound by the rules, and must use 
proper diligence in obtaining his copy in the 
manner prescribed in the rules. For the 
days from the 25th June to 30th June 
inclusive he was instructed that he need do 


- nothing. His instructions as regards the Ist 


July were that on that day heshould attend 


-to ascertain whether the copy was ready or 


whether any further advance was required, 
He did not so attend, he did not on that day 
take any steps towards obtaining the copy, 
though he had received distinct instructions 
as to what steps he should take on that day. 
Hehad a duty to perform on that day, and he 
did nothing. In these circumstances it cannot, 
in my opinion, be said thaton that day he 
was taking any steps to obtain a copy, or 
that the day can be deducted from the 
limitation period as time requisite for 
obtaining the copy. * 

The learned Counsel for the appellant 
suggests that copying work may have 
been going. on until the evening of the 
lst July, and. his appearance on the 
morning of the 2nd (supposing that he 
did attend in the morning) was as good 
as an appearance on the evening of the 
Ist. It is sufficient to say that the law of 
limitation does not take into account portions 
of days; and the fact remains that he was 
instructed under the rules to takeon the Ist 
July adefinite step towards obtaining his 
copy and he did not take it, 


Iam thus of opinion that the appellant 
cannot deduct the Ist July as time 
requisite for obtaining the copy of the 
decree; he is entitled to deduct 23 days 
at the most. The appeal is dismissed 
with costs as time-barred. 

Appeal dismissed, 
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ANDI THEVAN Y. zemindar OF SIVAGIRI, 


COURT OF THE BOARD OF REVENUE, 
< MADRAS. l 
Seconp Crvin Arrears Nos. 2 ro 44 or 1915. 

January 10, 1916. 
Present:—Mr. Clegg, F. M. 
ANDI THEVAN AND OTHERS— APPELLANTS 
versus 
Rani GNANAMANI NECHIYAR, 
Zemindarnt or SIVAGIRI, AND ANOTHER— 
RESPONDENTS. 

Madras Estates Land Act (Mad. I of 1908), ss. 189 
(2), 205—Civl Procedure Code (Act V of 1908), 8. 2 
(2)-—Commutation of rent, proceedings for— Collector's 
note expressing opinion as to commutatron—Appeal— 
Board of Revenue, powers of. 

A mere expression of opinion in a Collector’s note 
that the question of commutation of rent need not be 
considered as it was already settled, is not an order 
under section 40 appealable under section 189 (2) 
of the Madras Estates Lands Aot. 

Where, however, the District Collector wrongly 
entertains an appeal, it is open to the Board of 
Revenue, even in the absence of a second appeal, 
to pass appropriate orders under section 205 of the 
Act. 

Second appeals against the decree of the 
Collector, Tinnevelly, in Appeal Suits Nos. 
41,45, 46,48, 49,53 to 55,57, 59 to 62, 
65 to 68, 70, 71, 72, 77 to 81, 83, 87, 92, 
93, 95, 96, 102, 104, 108, 109, 113, 114, 
116, 117, 120, 121, 125 
1914. 

“Mr, M. D. Devadoss, for the Appellants. 

Mr. A. Suryanarayana Aiyar, for the 
Respondents. 


JUDGMENT.—With the permission of 
the Sub-Judge of Tuticorin the Zemindarnit 
of Sivagiri has been brought on the record 
as respondent in her capacity as Receiver 
of the Estate (Civil Miscellaneous Petition 
No. 496 of 1915, dated 30th August 1915, 
Sub-Judge, Tuticorin). 

This purports to be a second appeal, under 
section 190 (1) of the Estates Land Act, 
against the appellate judgment and decree 
‘of the Collector of Tinnevelly, dated 21st 
December 1914, remanding the suit in ques- 
tion for a finding on a preliminary issue and 
disposal according tolaw. It is contended here 
that the Deputy Collector’s order, which 
js dated 13th October 1914 and which 
is apparently the order appealed against, 
though the Collectors appellate decree 
gives the date 2nd July 1914, is not an 
order under section 40 which can be appealed 
against to the District Collector under 
section 189 (2) and Schedule A; it would 
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be subject to appeal only if it amounted to 
a decree allowing commutation. There is 
no written order‘ on record allowing the 
particular parties to the suits to ‘commute, 
but it would appear that some verbal 
order was passed, the nature of which is 
not ascertainable from the record. The | 
order under appeal is an expression of 
opinion that the question whether commuta- 
tion should be allowed, could not be con- 
sidered again at that stage of the case 
as it had already been settled in the afirma- 
tive. The original order, whatever it was, ° 
was not formally recorded, but it was 
evidently the Deputy Collector’s intention 


to embody all preliminary orders in the 
final decree after all the issues were 
decided. [ do not consider that the 


Deputy Collectors order can be held to 
be a decree within the meaning of the 
definition in the Civil Procedure Code. 
There is no decision on the point whether 
the plaintiffs were occupancy ryots in 
respect of the particular land for which 
they sought an order allowing commuta- 
tion. ‘This was essential before there could 
be an adjudication conclusively determin- 
ing the rights of the parties to com- 


“mute. 


The Collector’s order and decree on 
appeal were therefore, I hold, passed without 
jurisdiction. This being the case, there can 
be no second appeal. 

Under section 205 the Board, however, 
can pass such orders as seem fit. The 
District Collector’s order and decree will 
accordingly be cancelled and the Deputy 
Collector directed to proceed with the trial 
of the suits and pass a decree according 
tolaw. No orderas to costs in either the 
Court of the District Collector or in this 
Court, as the question of jurisdiction was not 
raised before the former. 

Appeal allowed; Case remanded, 
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SHARDAPRASAD V, SIKANDAR,. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

First Civiu Arrear No. 38 or 1914. 
September 28, 1915. 
Present:—-Mr. Batten, A. J. ©. 
SHARDAPRASAD AND otHers—PLALNTIFFS 
—APPELLANTS 
versus 


SIKANDAR AND oraers— Derren pants— 


RESPONDENTS. ‘ 

Contract Act (IX of 1872), s. 32— Contingent con- 
tract—Performance dependent on will of third person— 
Contract becoming impossible of performance —Specific 
performance, suit for—Alternative relief—Partial per- 
formance on abatement of price or for full stipulated 
consideration, whether can be decreed—Specific Relief 
Act (I of 1877), s3. 14, 15. 

Where parties enter into a contingent contract 
dependent for its performance on a future event, if 
the future event provided for becomes impossible, 
the contract falls through. [p. 463, col. 1.] 

Where the possibility of completing a contract is 
dependent on the will of a third person, a defend- 
ant who has entered into the contract to the per- 
formance of- which such consent is necessary will not, 
if such consent cannot be procured, be decreed to 
obtain it and thus perform an impossibility. [p. 463, 
cols, 1 & 2.] 

Mansingh v. Rampiare, 8 Ind. Cas. 1184; 6 N. L. R. 
185, relied on. : 

In such a case, specific performance will not be 
decreed for partial performance of so much of the 
contract as is possible on abatement of price or 
even for the full stipulated consideration under 
section 14 or section 15 of the Specific Relief Act. 
[p. 463, col. 2.3 

Sections 14 and 15 of the Specific Relief Act refer 
to cases where the inability to perform the whole 
contract was not contemplated by the contracting 
parties. They have no application where the obstacle 
to the full performance of the contract is known to 
the parties and no provision is made to meet the 
eventuality. [p. 463, col. 1.] 

Castle v. Wilkinson, (1870) 6 Ch. 534; 39 L. J. Ch. 
848; 18 W. R. 586, referred to. a 

Poole v. Middleton, (1861) 7 Jur. (x. s.) 1262; 4 L. 
T. 634, 9 W. R. 758, distinguished. 


Defendant agreed to sell his 4-annas share in a 
village withont reservation of occupancy rigkts to 
plaintiff for Rs. 4,500 after obtaining the requisite 
sanotion under section 45 of the Central Provinces 
Tenancy Act. The defendant applied for sanction 
as aforesaid, but sanction to- sell with occupancy 
rights was refused. Plaintiff sued defendant for 
specific performance of the agreement, or, in the 
alternative, for conveyance without cultivating rights 
on an abatement of Rs. 1,000. The District Judge 
refused both the reliefs, the latter, on the ground 
thatthe value of the cultivating rights did not bear 
only a small proportion to the value of the whole 
property within the meaning of section 14 of the 
Specific Relief Act. On appeal, the plaintiff offered 
to submit to a decree for specific performance 
withont occupancy rights on payment of the full 
consideration of Rs. 4,500: 

Held, (1) that the contract between the parties 
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could not be enforced for want of sanction and that 
there was no alternative contract to meet the event 
of its being refused. [p. 463, col. 2.] 


(2) that no partial performance could ba decreed 
under section 14 or 15 of the Specific Relief Act 
which did not apply to this contract. [p. 468, cols. 1 
& 2.) 

First appeal against the decree of the 
District Judge, Raipur, dated the 10th 


February 1914. 


Messrs. J. Mittra and J. O. Ghosh, for the 
Appellants. 

Rao Bahadur V. R. Pandit, Sir Bipin 
Krishna Bose and Mr. Rangnathrao, for the 
Respondents. , 

JUDGMENT.—This appeal arises out of 
a suit to enforce specific performance of a 
contract to sell to the plaintiffsa 4-anna 
share in a village together with cultivat- 
ing rights in sir. By the terms of the 
contract the first defendant undertook to 
apply under section 45 of the Central 
Provinces Tenancy Act for sanction to 
transfer his sir land without reservation 
of the right of occupancy; the contract 
provided for various reliefs for the benefit 
of the proposed vendees in case after 
obtaining sanction the proposed vendor 
refused to sell the property as agreed. The 
first defendant did apply for sanction; 
sanction was refused, and thereupon he sold 
the property, without cultivating rights in 
sir, to the 2nd and 3rd defendants. The 
plaintiffs asked for reveral reliefs in the 
alternative. The first was that the Ist 
defendant should be made to execute a sale- 
deed for the property, including cultivating 
rights in sir, The terms of the prayer as 
regards the next alternative relief may be 
translated as follows:-—- 

“Tf the Court holds that sir land with 
cultivating rights cannot ke included in the 
sale-deed, the Ist defendant may be directed 
to execute in favour of ihe plaintiffs a sale- 
deed in respect of the 4-anua share with the 
reservation of cultivating rights in sir, to get 
it registered ard io deliver possessionover the _ 
4-anna share. In these circumstances 
Rs. 1,000, the value of the cultivating rights 
in sir, may be deducted from the agreed 
price of Rs. 4, 500, and the balance paid to 
defendant.” < 


With the other alternative prayers we are 
not now concerned. 


The learned District Judge, following 
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Mansingh v. Ramptare (1), held that the 
first relief asked for could not be granted, 
because sanction for the transfer of culti- 
vating rights in sir had been refused and 
the Ist defendant could not be compelled 
again to apply for sanction. 

The second alternative prayer, 
above, was taken to be made with reference 
to the provisions of section 14 of the Specific 
Relief Act. Section 14 was held not to apply, 
as it was found that the value of the culti- 
vating rights in sir did not bear only a 
small proportion to the value of the whole 
property, within the meaning of the section. 

In appeal the claim for specific performance 
including cultivating rights in sr is given 
up by the plaintiffs-appellants, whose learned 
Counsel also accepts the finding that the 
cultivating rights in sir do not bear a small 
proportion to the whole property in value. 
The sole claim in appealis one made under 
section 15 of the Specific Relief Act, for specific 
performance of the contract excluding 
cultivating rights in sir on payment of the 
whole price of Rs. 4,500. For the respondents 
itis objected that this isa totally new claim, 
not raised in the lower Court, where the 
plaintiffs asked fora relief inconsistent with 
a relief under section 15 of the Specific 
Relief Act; the plaintiffs asked for either 
the specific performance of the whole con- 
tract, or specific performance of part ona 
reduced price under section 14. If sections 
14 and 15 applied to the case, T would 
have no hesitation in holding this objection 
to be well founded. In the words of Ismay, 
J. C. in an exactly similar case in Ram- 
krishnapurt v. Sitaram (2), “ No such relief 
was asked for in the Courts below. On the 
contrary the appellant distinctly repudiated 
his liability to pay the full amount of the 
purchase-money if rights of occupancy were 
reserved, and I am unable to see upon what 
grounds the appellant is entitled in second 
appeal to ask fora relief which was never 
refused him at any stage of the litiga- 
tion.’ The force of these remarks does 
‘ not appear to be lessened in this case of a 
first appeal. 

But Iam of opinion that neither section 14 
ner section 15 of the Specific Relief Act have 
any application to the facts of this case. 
As I read the contract for sale it i3 a con- 
tingent contrach within the meaning of 

(1) 8 Ind. Cas. 1184; 6 N. L. R. 185. 

(2) Second Appeal No, 132 of 1905, 
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section 32 of the Contract Act. The follow- 
ing is a translation of the material clauses 
of „tho contract:— 

I have madea final settlement with 
the said mahojans intending to sell them 
for Rs. 4,500 a 4-anna share out of my 
5-anna 4-pie share of Mauza Amethi, Tahsil 
and District Raipur, together with the sir 
land and cultivating rights appertaining to 
the 4-anna share, with lambardari rights, 
and the dwelling houses together with their 
boundaries. But as, at present, sanction for 
the sale of the sir land has not been ob- 
tained, I am unable to execute the sale-deed. 
Therefore this day I make an agreement, 
and lay down, that the price of the’ 
4-anna share of the property together with 
sir land, cultivating rights and lambardart 
rights appertaining to the said 4-anna share 
of Mauza Amethi, Tahsil and District Rai- 
pur, has been finally settled at Rs. 4,500, 
four thousand five hundred. I will, there- 
fore, make a petition and without delay 
obtain sanction for the sale of the sir land 
and after obtaining the sanction, I will 
execute a sale-deed for the above-mən- 
tioned amount of Rs. 4,500, and get the 
same registered, and deliver possession of 
the property sold, wiz, the 4-anna share 
together with sir land and cultivating rights 
appertaining thereto and the hkhudkasht 
land with caltivating rights, and lambar- 
dart rights appertaining to that share. * 
* ki * 3 If I refuse to 
sell the property after receipt of the sanction, 
or obtain the sanction in the name of some 
other person, I shall be liable to the said 
purchasers to pay Rs. 1,000 on account 
of damages. Or, if the said purchasers 
refuse to buy the said property, or to obtuin 
the sale-deed after receipt of the sanction 
for sale of the sír land, they also shall 
be Hable to pay me Rs. 1,000 on account 
of damages.” 


The lst defendant made two undertakings. 
The first was to apply for sanction for 
the sale to the plaintiffs of sir land without 
reservation of occupancy rights. This part 
of his contract he duly performed. “The 
second undertaking was that, if sanction 
were granted, he would sell his share 
with cultivating rights in sir, No provi- 
sion was made for the event of sanction 
being applied for and refused. This pa rt 
of the cantragt was purely a continge ni 
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contract, and if the future event provided 
for became impossible the contract fell 
through. Sections l4 and 15 of the Specific 
Relief Act appear to me to refer to cases 
where the inability to perform the whole 
contract was not contemplated by the con- 
tracting parties. Where, as here, the con- 
tracting parties knew ofand contemplated 
the possibility of the whole contract being 
incapable of performance, for reasons beyond 
the control of either of the parties, the 
sections have no application. They apply 
to unforeseen contingencies, not to foreseen 
contingencies. The parties should have 
provided in the contract for such an even- 
tuality, but failed to do so. 

As this aspect of the case had not presented 
itself to the learned Counsel on either side, 
I provided them with an opportunity of 
further argument and of searching for 
authorities. 


The learned Advocate for the respondents 
supported the view put forward by the Court, 
but dia not cite any‘cases. The learned 
Counsel for the appellants referred to two 
English cases; Poole v. Middleton (8) and 
Castle v. Wilkinson (4). Both these cases are 
cited in Collett’s Specific Relief Act and in 
Fry on the Specific Performance of Contracts, 
In the former case the seller of shares, which 
could not be transferred without the consent 
of a Board, was compelled to transfer such 
interest as he had, though it was left doubtful 
whether the buyer would thereby become 
a share-holder. This case at first sight 
seems to militate against my view since the 
parties must have known of the possible 
objection of the Board to the transfer, but 
an examination of the case shows that the 
ratio decidendi was that the Board had not an 

‘arbitrary power to prevent the sale of shares. 
The Board’s powers were, therefore, very 
different from the full powers of refusing 
sanction possessed by the Revenue Authorities 
under section 45 of the Tenancy Act. Where 
the possibility of completing a contract is 
dependent on the will of a third person, the 
principle enunciated in Mansingh v. Rampiare 
(1) is well expressed in Fry, op. cit., 5th 


(3) (1861) 7 Jur. (N. s.) 1262; 4 L. T. 634; 9 W. 
R. 758 


ai 
(4) (1870) 6 Ch. 684; 39 L. J, Ch. 848; 18 W. 
R- 586, 
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edition, paragraph 999: “As the consent of a 
third party is, or may be, a thing impossi- 
ble to procure, a defendant who has entered 
into a contract io the performance of which 
sueh consent is necessary, will not, in case 
such consent cannot be procured, be decreed 
to obtain it, and thus perform an impos- 
sibility.” 

, The case of Castle v. Wilkinson (4) affords 
strong support to the view that the principles 
embodied in sections 14 and 15 of the Specific 
Relief Act have no application where the 
obstacle to the full performance of the 
contract is known by the parties and no 
provision is made to meet the eventuality, 
A husband and wife-agreed to sell the wife’s 
estate in fee simple, the purchaser being 
aware that the estate belonged to the wife, 
and the wife afterwards refused to convey; 
it was held that the purchaser could not 
compel the husband to convey his interest 
and accept anabated price. The view taken 
was that while if a man professes to be owner 
of a fee simple, and undertakes to sell it, 
and it turns out that he had not power 
to do so, the purchaser not being at the 
time aware of the difficulty, the vendor 
must convey as much as he can, and submit 
to an abatement, yet the case is wholly 
different when there is no such profession, 
Here the buyer knew that he could only 
get what the wife was willing to convey, 
and failing that, he could not insist on the 
partial interest of the husband being con- 
veyed, thé agreement being by both to convey 
the whole. The ratio decidendi was that 
the vendor was aware of the probable 
impediment to the fulfilment of the contract. 

I am, therefore, confirmed in my view 
that as the contract in this case for the 
sale was contingent on the grant of sanction, 
the contract cannot be specifically enforced 
at all since the sanction was refused, and 
there was no alternative contract to meet 
the event of it being refused. In any 
case the relief now asked for cannot be 
granted. The appeal is dismissed with costs. 

There is a cross-appeal by the respondents 
to the effect that they should have been 
awarded full instead of half costs as regards 
the item of Pleader’s fee.. There is no force 
in this contention, since the defence was 
common to both sets of defendants, and the 
District Judge correctly applied rule 10 of 
the rules regulating Legal Practitioners’ 
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fees. The cross-objection is dismissed with 
costs. 


Both appeal and cross-objection dismissed. 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 2388 
AND 2759 or 1914. 

May 10, 1916. 

Present:—Mr. Justice N. R. Chatterjeasan 

Mr. Justice Richardson. : 
RAJENDRA KUMAR ROY AND OTHERS— 
DEFENDANTS—APPELLANTS 
; versus i 
The Howble MAHARAJA MANINDRA 
CHANDRA NANDY—PLAINTIFE— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 52— Landlord 
and tenant—Dilurvion— Claim for reduction of rent-— 
Leasé, construction of. 

A tenant is entitled toclaim abatement of rent under 
section 52 of the Bengal Tenancy Act for partial 
diluviation of his lands, save where he expressly 
waives the privilege in his kabuliyat. [p. 466, col. 1.] 

If, for no fault of the tenant, all the lands of his 
jote are washed away, he cannot, on general prin- 
ciples, be held liable to pay rent to the landlord, 
unless he is precluded by the'terms of his kabuliyat 
from pleading non-liability on that ground. [p. 466, 
col. |, 

Ta A suit for recovery of rent, therefore, the tenant 
is entitled to claim exemption from rent for total 
diluviation of his lands. [p. 465, col. 2.] 

The above rule is also applicable to tenants who 
“hold over, even if they did not surrender the jote or 
avoid the tenancy when the lands were washed away, 
[p. 466, col. 1.] 4 

Afsarudin v. Musammat Shorashibala Debi, Marsh 
558; 2 Hay 664; Sheikh Enayutoollah v, Sheik Elahee- 
bush, W. R. (1664) Act X Rulings, £2, referred to. 

Where in a kabuliyat the lessees stipulated “Culti- 
vation or non-cultivation, profit or loss in respect of 
the jote will be ours and we shall not be competent 
to make any objection to the rent settled”: 

Held, that the lessees were not precluded by the 
terms of the kabuliyat from, pleading non-liability 
to pay rent if all the lands of the jote were washed 
away. [p.465, col. 2.] 

Appeals against the decree of the Dis- 
trict Judge, Rangpur, dated the 14th May 
1914, reversing thoseof the Monsiff, Ist 
Court, Gaibandha, dated the 3lst March 
1913. 

FACTS material to the cases were as 
follows:— 

Two tenures were leased ont to the 
defendants under two kabuliyats for a term of 
five «years, which expired in 1313. In the 
kabultyats there was a stipulation to the 
effect that on the expiry of the term thereof 


the defendants would take out a fresh lease 


undertaking to pay enhanced rents, The 
defendants did not, however, take fresh 
leases but continued in possession and paid 
rents for 1314 and 1315 at the kabuliyat 
rates. Inthe kabuliyat there was a stipula- 
tion which was construed by the lower Ap- 
pellate Court to mean that on no account 
should the lessee be entitled to claim any 
reduction of rent settled under the kabuliyat. 
The tenancies were tenures. The lands of the 
tenancies between 1313 and 1315 Faslis 
suffered total extinction on account of dilu- 
vion. 

The plaintiff Maharaja brougbt these suits 
claiming rents for 1316, 1317 Faslis and six 
months of 1318 Fasli. 


The first Court dismissed the suit but the 
first Appellate Court decreéd-it. From this 
decision the present appeal was preferred. 

Babu, Jogesh Chandra Roy (with him Babu 
Madhab Gobind Roy), for the Appellants.—— 
The kabuldyats use very vague words............ 
aan „which literally means cultivation or no 
cultivation. The tenants undertook to pay 
the rent settled whether there was cultivation 
or no cultivation. They did not contemplate 
total destruction of the land for the use of 
which they were to pay rent. 


CN. R. COHATTERIKA, J—They paid the entire 
rent for 1314 and 1315 Faslis though a por- 
tion of the land had been washed away They 
might have done so in the hope of the river 
changing its course. The Privy Council case 
of Durga Prasad Singh v. Rajendra Narayan 
Bagchi (1) makes’ the kabuliyat binding on 
the tenant. | 

Even if the terms of the kabuliyat apply, 
they are so vague that they cannot cover 
cases ofdiluvion or other causes of destruction 
of the entire land for which the tenant is not 
responsible. In all cases where diluvion has ` 
been held not to exempt from liability to pay 
rent, there is specific mention of it, asin 
K ‘aed Dasi vy. Jiban Krishna Kundoo 
(2). 

When the entire land is destroyed, there 
ceases to be any consideration for the kabu- 
liyat. In such a case there cannot be any 
holding over. This is one of the most general 
principles of tenancy. 

(1) 21 Ind. Cas. 750; 410. 493; 18 CO, W. N. 866; 
(1914) M. W. N. 1; 401. A. 223; 15 M. L., T. 68; 19 
C. L. J. 95; 26 M. L. J. 25; 16 Bom. L. R. 42. 
ne 28 Ind. Cas. 510; 210, L. J. 816; 19 ©. W.N, 
546. 
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Babu Ram Charan Mitter’ (with him Babus 


Jogesh Chander De, Hemendra Nath Sen and ` 


Sarat Kumar Mitter), for the -Respondent.— 
The kabuliyat says in most clear and unam- 
biguous terms that no reduction will be 
claimed in any case. The words used are 
very wide and cover cases of diluvion. The 
tenants also took it in this sense and had 
been paying the entire rent for several years, 
even though a considerable portion of the 
land was submerged. . 

No exemption is allowed in such cases by 
law, Maharaja Manindra Chandra Nandi v. 
Kashi Chandra Bakshi (3), There is no 
difference in principle between partial di- 
luvion and total diluvion. 


4 

Babu Jogesh Chandra Roy, in reply.—All 
diluvion cases are very -specific in their 
terms, Nunda Laul Mukherjee v. Kymuddin 
Sardar (4); Khettermani Dasi v. Jiban 
Krishna Kundoo (2). In the present case, the 
words used are as vague as possible, “cultiya- 
tion cr no cultivation.” 


With regard to the case of Maharaja Ma- 
nindra Ohandra. Nandi v. Kashi Chandra 
Bakshi (3) we have not the kabuliyat in 
the report, secondly, there was no total 
“destruction of the land. There was some 
consideration, however small, for the pay- 
ment of the rent. Inthe present case there 
is absolutely none. - 


‘JUDGMENT, 


N. R. Cuatrersea, J.—These appeals arise 
out of suits for rent of two jotes, one com- 
prising 24 bighas and odd and the other 23 
bighas and odd. 

The defence was that all the lands of 
the jotes had diluviated and. that the 
defendants were not, therefore, liable for 
rent. There was a local investigation by 
a Commissioner and it was found that the 
jotes suffered total extinction on account 
of diluvion.” 

The lands were held under two kabuliyats 
for aterm of five years, and there was a 
stipulation that on the expiry of the term 
a fresh settlement would be taken on 
enhanced rents. No fresh settlement was 


“taken and the defendants paid rent for 


(8) 15 Ind. Cas. 458; 15 C. L. J. 507. 
(4) 90. W. N. 886. 


30 


, or avoid the tenancy. 


two years (after the expiry ofthe lease) 
during which the lands were partly 
diluviated. They did not pay rent for 
the years in suit, as the lands were wholly 
washed away. 

The Court of first instance dismissed 
the suit, but his decree was reversed, and 
tbe suit was decreed, by the Court of 
Appeal below. The defendants have ap- 
pealed to this Court, 

The learned District Judge, differing from 
the Munsif, held that according to the 
agreement contained in the kabuliyats the 
lessees were not entitled to claim any reduc- 
tion of the rent. : 

The jotes consisted of 24 bighas and 23 
bighas of land respectively but they were 
stated to be tenures in the written state- 
ment and in the judgment of the Court 
of Appeal below, and the arguments in this 
Court proceeded upon that footing. 

The learned District Judge observes, 
“Now one of these stipulations is to the 
effect that on no account should the lessees 
be entitled to claim any reduction of the 
rent settled under the kabulzyats.’ The 
kabuliyat, however, does not contain the 
words “on no accourt.” All that it says 
is that “the cultivation or non-cultivation, 
profit or loss in respect of the jote shall 
be ours. We shall not be competert to 
make any objection to the rent settled”. 
We think that the lessees agreed not to 
make ‘any objection to pay rent, only on 
the grounds stated before, viz., non-cultiva- 
tion, &e,, or similar grounds which pre- 
suppose the existence of the lands, and 
not where the lands are entirely washed 
away, Had it been intended that the 
lessees would be bound to pay rent even 
if the lands were diluviated, it would 
have been so stated in the kabuliyats. 
We are of opinion that the lessees were 
not precladed by the terms of the kabultyats 
from pleading non-liability to pay rent if 
all the lands of the jotes were washed 
away. That being so, we think the defend- 
ants are exempted from the payment of 
rent for the years in suit. i 


It is contended on behalf of the respond- 
ent that as the defendants were holding 
over, they were liable to pay rent so 
long as they did not surrender the foles 
But rent is paid 
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by a tenant for the use of land, and if 
for no fault of his own, the lauds are 


washed away, he cannot, on general 
principles, be held liable to pay rent. 
Section 52 of the Bengal Tenancy Act 


provides that every tenant shall be entitled 
to a reduction of rent in respect of any 
deficiency proved by measurement to exist 
in the area of his tenure or holding as 
compared with the area for which rent 
has been previously paid by him. In the 
present case all the lands of the tenure 
had been washed away and we do not 
see why the defendants are not entitled 
to claim exemption from payment of rent 
in a suit for recovery of rent. Inthe case 
of dfsarudin v. Musammat Shorashibala Debi 
(5) Sir Barnes Peacock, C, J., observed: 
“It was contended that the respondent 
would not be entitled to any diminution 
of rent if the land had been washed away. 
But we think he is so entitled, unless 
there was an express stipulation that he 
. should pay whether the land was washed 
away or not. If a man stipulates to 
pay rent, it is clear that he engages to 
pay it as compensation for the use of the 
land rented and independently of section 
15, Act X of 1859, we are of opinion that 
according to the rules of law if a talugdar 
agrees to pay a certain amount of rent, 
. the tenant of itis exempt from the pay- 
ment of the whole rent if the whole of 
the land be washed away or of a portioh 
of the rent, if a portion only be washed 
away. According to English Law a tenant 
is entitled to abatement in proportion to 
the quantity of land washed away, and he 
is entitled to that abatement in a suit 
brought by the landlord for arrears of 
rent.” 

Again in Sheik Enayutoollah .v. Sheik 
Elaheebuksh (6) Sir Barnes Peacock, O. J., 
held that a tenant, whether with or without 
a right of occupancy, is entitled to abate- 
ment ofrent for land washed away, unless 

-precluded by the terms of the kabuliyat 
from’ claiming that abatement and re- 
ferring to the rule laid down in Bacon’s 
Abridgment, 7th Edition, Vol. VII, page 63, 
that if the use of the thing be entirely 
lost or taken away from -the tenant the 


(5) Marsh. 558; 2 Hoy 664, _ 
(6) W. R. (1864) Act X Rulings, 42. 
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rent ought to be abated or apportioned 
because the title to the rent is founded 
upon this presumption that the tenant 
enjoys the thing during the contract, 
observed that the rnleis founded on the 
principles of natural justice and - equity 
that ifa landlord let his land ata certain 
rent to be paid during the period of 
occupation and the land is, by the act 
of God, put in such a state thata tenant 
cannot enjoy, the tenant is entitled to an 


, We are accordingly of opinion that the 
defendants are not liable for the rents - 
The decrees of the Court of Appeal 
below are reversed and those of the Court 
of first instance restored with costs here 
and in the Court below. 


RICHARDSON, J.—I agree and merely add 
that a similar principle is enunciated in 
clause (e) of section 108 of the Transfer of 
Property Act. i 


Appeals allowed. 


aeee 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 220 
or 1913, 

April 25, 1916. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 


` SINGHESWAR MISSIR—Prattrrr— 


APPELLANT 
versus 


RAMESHWAR JHA AND OTHERS — 


DEFENDANT3— RESPONDENTS, 

Hindu Law—Partition, partial—Suit for partition 
of properties reserved — Nature of proof —Burden of proof 
— Possession within 12 years prior to. suit—Limitation 
—Findings to be arrived at on pleadings, 

Ina suit for partition, if it is clear that there has 
been a partial partition, the burden of proof ig on 
the plaintiff to show that there has been no parti. 
tion of the properties of which partition is claimed. 
[p. 468, col. 1.] 

It is also necessary that the plaintiff should show 
that he was either in possession at the date of suit or 
within 12years prior to it. Adverse possession by 
defendants for 12 years prior to the institution of the 
suit bars the claim. [p 468, col. L] 

When the plaintiff makes a definite case of posses- 
sion by himself in the plaint, he cannot be allowed to 
make in appeal an entirely new case of possession 
through co-sharers in order to save the bar of 
limitation. [p. 469, col. 2; p, 470, col. 1.] 

It is extremely dangerous for a Court to arrive 
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at a conclusion which is notin accordance with the 
case of either side, and each case must be fought 
upon the pleadings. [p. 468, còl, 1.] 

First appeal from a decision of the Sub- 
Judge, Darbhanga, dated the 3rd August 
1911, 

‘Mr. Ganesh Dutt Singh, for the Appellant. 

Mr. Sorashi Charan Mitter, for the Re- 
spondents. 

JUDGMENT,.—-This is an appeal from 
the decision of the Subordinate Judge of 
Darbhanga, dismissing the suit of the plaint- 
iffs for partition. - Plaintiff No. 2 is the 
widow of Dukha Jha, who died in 1891. 


He had two brothers, named, Chandeshwar. 


Jha and Porander Jha.’ These brothers are 
also dead, their interests being represented by 
their sons Rameshwar Jha and Kedar Nath 
Jha, who are recorded in the finally published 
Record of Rights as in possession of 
the property in dispute. This property, as 
set forth in the schedule attached to the 
. plaint, consists ofa tenure in Lohna shown 
in Khewat No. 21, a tenure in Kishenpatti 
shown in Khewat No, 3 and tenures in 
Lohna shown in -Khewats Nos. 13, 32 and 33. 
The Kishenpatti tenure is a rent-free barh 
mottar tenure. A half share of the interest 
of plaintiff No. 2 in the Kishenpatti tenure 
was sold to plaintiff No. 1 for a thousand 
rupees, paid in cash, and a promise to expend 
not less than Rs. 3,000 in securing the pro- 
perty to plaintiff No. 2. The suit is for a 
partition of the properties named in the 
plaint. The allegation of the plaintiffs is 
that though there had been separation 
in mess from before the time of the death of 
Dukha, there had been no partition by 
metes and bounds of the property in 
dispute. The defence to the case, as put for- 
ward in the lower Court by the principal 
defendants-mortgagees of the whole proper- 
ty in dispute, was that the three brothers 
Dukha, Chandeshwar and Porander were 
never separated, and that, therefore, under the 
Mitakshara Law Chandeshwar and Kedar Nath 
succeeded to the property by survivorship on 
the death of Dukha. The learned Subordi- 
nate Judge has found asa fact that the defence 
is a false defence, that there was a separation 
in mess between the three brothers before 
the death of Dukha, and, therefore, the widow 
would, in due course, have been entitled to 
succeed. But he also found that, from the 
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time of the death of Dukha, the debts out- 
standing against him were settled by his 
two brothers, and that, in consideration of 
that settlement, the widow abandoned all 
rights in the property. Ho also found that 
there had, in fact, been a complete partition 
by metes and bounds of the whole property, 
and that, therefore, the suit must fai], Against 
that decision the plaintiffs appealed. During 
the pendency of the appeal Singheswar 
Missir; the plaintiff No. 1, came to terms 
with the principal defendants-mortgagees 
who had acquired, by auction-purchase in 
execution of decrees upon their mortgages, 
the estates of Rameshwar and Kedar Nath. 
He executed an ‘ekrarnama’ disvlaiming all 
rights in the property. 

An attempt was made to make the second 
plaintiff a party to this ‘ekrarnama’. That 
attempt failed, and she remains on the record 
asan appellant. In appeal before us the argu- 
ments advanced are, (1) that the Subordi- 
nate Judge acted without jurisdiction in 
dismissing the plaintiffs’ suit on a defence 
not taken in the written statement, (2) that 
there was infact no separation by metes 
and bounds of the property now claimed, and 
(3) that the question of abandonment of the 
lands by the plaintiff No. 2 was not one 
raised by the parties at any stage of the 
proceedings, that it was entirely an effort 
of the imagination on the part of the lower 
Appellate Court, and that the true facts 
are that the plaintiff No, 2 entrusted 
the management of her affairs to 
Rameshwar Jha and Kedar Nath after her 
husband’s death and that they were in 
possession of the property, if in possession at 
all, as trustees for the plaintiff No. 2 and 
that, therefore, no limitation could arise out of 
their possession of the property. In answer 
to this argument the learned Vakil for the 
respondents, as though he had filed a 
cross-appeal against the decision that there 
had been a separation in mess between 
Dukha and his brothers, supports the 
lower Court’s decisions all points, In answer 
to the argument that the lower Court had 
no jurisdiction to entertain a defence not 
pleaded, it was urged thatthe contesting 
defendant was a stranger to the village 
and was not in possession of the true facts, 
that it was the duty of the plaintiff to 
put the Court in possession of the true 
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facts, and that when upon the evidence 
upon the record the lower Court came to 
a finding of fact which must result in a 
dismissal of the plaintiff's case, the lower 
Court was justified in so dismissing it. 

That each case must be fought upon 
the pleadings, is in general a sound rule. It 
is extremely dangerous for any Court to 
arrive at a conclusion which is not in 
accordance with the case of either side. 
But in a suit for partition the burden of 
proof is on the plaintiff, if it is clear that 
. there has been a partial partition, to show 
that there has been no partition of the 
properties of which partition is claimed. 


It is also necessary that the plaintiff 
should show, that she is either in possession 
at the time of the suit or bas heen in 
possession within twelve years. If it is 
shown that possession has been held 
adversely against her for twelve years 
prior to the institution of the snit, her 
suit must fail. Moreover in the suit before us 
issue No. 4 runs, “Is ibe suit tarred by 
limitation,” 


Upon the first question of fact whether 
or not the property is still joint, it is clear 
that the decision of the Jearned Subordinate 
Judge is in part only correct. Itis not 
correct to say that the Kishenpatti property 
was divided. Both sides are agreed and 
the Survey Records show that it was never 
divided. The property in suit we bave 
already described; in addition to this 
property Exhibit 1 shows that Dukha was 
in separate possession of a one-third share 
of 25 bighas in village Hata Rupowli. He 
was also in possession cf 7 bighas out of 15 
bighas in Lohna. The family had also milkiut 
in village Mekan Baida. None of these 
properties are mentioned in the plaint. It 
is, therefore, to be presumed that they were 
separately held at the time of Duakha’s 
death. That they were separately held is 
clear from the fact that in the finally 
published Record of Rights the plaintiff 
Sankari Ojhain is recorded as in sole 
possession of 8 bighas in Hata Rupowli. Of 
tbe lands mentioned in the plaint, itis also 
certain that there must bave keen kefore 
1901 a separation of shares in the four 
Lohna tenures. The Survey Record shows 
that of Khewat No. 21 cf Lohna compcsed 
of Khatas Nos, 094 io 755: 694 and 693 are 
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separately recorded as bakasht respectively of 
Kedar Nath and Ramji; and in Khewats Nos. 
13, 32 and 33 of Lohna, consisting of Khatas 
Nos. 509 and 580 to 569, 569 is the bakashé 
of Kedar Nath Jha and 580 is the bakasht 
of Ramji Jha It is quite certain, there- 
fore, that in the private lands of these khewais 
in Lohna there was separation by metes and 
bounds prior to 1901. And we find from the 
evidence of Singheswar Missir that he claimed 
to be, with his vendor, in separate possession 
of 20 bighas of bakasht land. Great stress was 
laid in the arguments before us upon Ex- 
hibits 17 and 18 as showing. that 72 bighas 


-in Lohna and 210 bighas in Kishenpatti 


were always jointly held. This argument 
was based upon the fact that in Exhibits 17 
and 18 Rameshwar and Kedar mortgaged 
by separate deeds each an unspecified 36 
bighas out of 72 brghas in Lohna and 140 
bighas out of 210 bighas in Kishenpatti. 
Exhibits 17 and 18 are dated June 1902. 
If it be shown that there was complete - 
separation in Lohna between Chandeshwar 
and Kedar Nath before 1901 when the 
Record of Rights was finally published, Ex- 
hibits 17 and 18 are valueless as evidence 
that there was no separation in Lohna when 
these two documents were made. We 
have shown thatin the lands held bakasht 
by the brothers there must have been 
separation by metes and bounds many years 
ago. In Exhibit 12, whereby Cbhandeshwar 
and Kedar Nath are giving in sudhbarnu 
7 bighas of Lohna the lands are described 
as east of the patiti of Dukha and west 
of the pati of Dukha; otber boundaries 
given in this document are not puttis but 
Jands or fields or kashé lands of the various 
neighbouring holdexs, The word patti 
there used is significant, and is, when added 
to the other evidence of separation in 
Lohna, conclusive proof that in Lohna Dukka 
had a separate patti. No suit for a parti- 
tion of the Lohna lands can lie. 

The remaining property is that of Mouzah 


Deohar, Tola Kishenpatti, Khewat No. 3. 
In this village there are no bakasht 
lands. No arrangement had been arrived 


at by the brothers whereby each collected 
one-third of tke rent from the tenants, 
It is the case of both sides that there 
the patwait collected the rents in one 
lump from the tenants, and divided bet- 
ween the ibree sharera the sum collected, 


Vel. XXXIV] 
SINGHESWAR MISSIR V., RAMESHWAR JHA. 


The Kishenpatti property is clearly joint 
and should be divided if the widow of 
Dakha has not lost by limitation her claim 
to partition, 


On the question of limitation the plaint- 
ifs case was that the plaintiff No. 2 
Sankari Ojhain paid up her hbusband’s 
debts by selling paddy, and was in actual 
possession of her husband’s property up to 
the date of the sunit by receipt of batai 
rents from the Lohna lands and by receipt 
of „Rs. 200 per annum as her share of 
the rents of the Kishenpatti lands. 
All this is entirely untrue. The documents 
on the record show clearly what was the 
position of Dukha’s affairs at the time of his 
death. Exhibits Nos. 1 and 2 are mortgages 
made by Dukha ofsome 15 bighas of land. 
Exhibits Nos. 3,13 and 14 show that a decree 
was obtained, including costs, for Rs. 598 upon 
these debts. Hxhibit D shows that Dukha 
and Chandeshwar were jointly in- 
debted to the extent of Rs. 1,100 by a 
mortgage upon the Kishenpatti tenure, and 
Exhibit C shows that Dukha and Chandesh- 
war again mortgaged this Kishenpatti 
tenure for Rs. 1,572 on the 19th December 
1890. These debts were unpaid at the 
time of Dukha’s death. Exhibit K shows 
that on the 14th September 1893 Chandesh- 
war and Kedar Nath gave a sudhbarna 
of Mikan Baida for Rs. 4,000 and with 
that money paid up all !)ukha’s debts, in- 
eluding the mortgage upon the Kishenpatti 
tenure. Exhibit I shows that on the 7th 
June 1906 Rameshwar, the -son of Chandesh- 
war, sold 2 annas 13 gandas 1 cowri 1 
karrant of Mikan Baida to pay off his Rs. 
2,000 in the sudhbarna Exhibit 20 shows 
that each brother had a 1-15-2-0-2 share 
in Mikan Baida, of which Dukha had in 
his lifetime sold 0-17-3-0-1. Kedar Nath 
got himself recorded in Register D for the 
shares of Poronder Jha and Dakha Jha, 
2-13-1-1 of Mikan Baida, on the 18th 
December 1903 and then sold his own 
milkiat and Dukha’s milkiat to pay off the 
suthbarna. Thus all Dukha’s liabilities 
were cleared by the sale of Mikan Baida, 
not by the sale of paddy by the widow. 

In the alienation of Mikan Baida the 
widow acquiesced, and still acquiesces. 
Mikan Baida is not one of the properties 
of which she asks for partition, She allowed 
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Rameshwar and Kedar Nath to plough the 
Juohna lands. What she did with regard 
to Kishenpatti it is impossible to say. It 
was not till 1908 that she appointed any 
one to look after ker interests in her hus- 
band’s estate. The man she then appointed 
was Sashi Nath Jha. This person’s evi- 


dence and Sankar’s evidence are entirely 


unworthy of belief. The widow was paying 
rent for the mokarart lands of Lohna. 
Rameshwar and Kedar Nath were hopelessly 
hard pressed for money. It is very improbable 


‘that they even sent the widow anything. 


All payments received by the widow are 
said to have been entered in account 
books. All these accounts are said to have 
been burnt; all the road-cess receipts are 
said to have been burnt; Bajrangi who 
carried to the widow’s house her share of 
the collections is not called as a witness. 
We are satisfied that it is untrue that the 
plaintiff No. 2, Sankari Ojhaiv, has any sort 
of possession in the Kishenpatti lands from the 
date ofthe death of Dukha to the present 
day. 

It may be mentioned in this connection 
that she was a second wife. There were 
two daughters living by the first wife. She 
had only lived one year with Dukha when 
Dukha died. 


We find in all the evidence in the case 
ample justilication for the finding of the 
lower Court that the plaintiff has been 
out of possession for twelve years prior to 
the institution of the svit, that she left her 
husband’s home on her husband’s. death, 
and received no profits from the estate from 
the day of his death. She allowed herself 
to be ousted at the time of her husband’s 
death in 1891. 


It is argued that this is not sufficient 
to establish limitatior. In support of the 
argument is quoted the well-known rule 
that possession by co-sharers is not adverse 
until some overt act has been committed in 
denial of the title of the ousted co-sharer. There 
was at least one such overt act committed 
in 1893 when Kedar Nathand Chandesh- 
war gave away Mikan Baida in sudhbarna, 
Apart from this we hold that it is impos- 
sible for us to consider the case as one in 
whick two co-sharers have been holding land 
in trust for all. The plaintiff made ade- 
finite case of possession by herself. She 
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cannot be .allowed to make in appeal an 
entirely new case of possession through co- 
sharers, ` 
We hold that the suit was barred by 
limitation and was rightly dismissed. 
The appeal is dismissed with costs. 


Appeal. dismissed. 


’.SIND JUDICIAL COMMISSIONERS 
COURT. 

Srconp Orvel Arrear No. 10 or 1914. 

October 7, 1915. 
Present:—Mr. Pratt, J. C., and 

Mr. Boyd, A. J. C. 

CHUTO AND ANOTHER—ÅPPELLANTS 

versus . 

KHUDA BUX valad JIO—RESPONDENT, 

Muhammudan Law—Husband and wife—Ante-nuptial 
agreement by husband to live with his wife at her 
father’s house, validity of—Public policy. 

An ante-nuptial agreement by a husband that he 
would live with his wife at her father’s house, 
virtually amounts to providing for a future separation 
on a certain contingency and as such is contrary to 
public policy #nd cannot be enforced. There is 
nothing in Muhammadan Law definitely permitting 
such an agreement, which is invalid as between 
Mahomedans, just asit would be in any other com- 
munity. [p. 470, col. 2; p. 471, col. 1.] 

Lekait Mon Mohini Jemadai v. Basanta Kumar Singh, 
28 0. 761; 5 ©. W. N. 678; Meherally, v. 
Sakerkhanoobai, 7 Bom. L.R. 602; Krishna Iyer v. 
Balammal, 8 Ind. Cas, 412; 34 M. 398; 8 M. D. T. 314, 
referred to. 

+ Hamidunnessa Bibi v, Zohiruddin Sheikh, 17 ©. 670, 
distinguished. 

Appeal against the decree of the District 
Judge, Hyderabad. ~ 

Mr. Fatehchand Asudomal, for the Appel- 
lant. 

JUDGMENT —Plaintiff obtained a decree 
for restitution of conjugal rights against 
his wife defendant No. 5 and an injunction 
against her father defendant No. Fand other 
defendants. The District Judge confirmed 
the decree. Defendants Nos. 1 and 5 have come 
here in second appeal. The sole argument 
put forward for them is that plaintiff is 
bound by a pre-nuptial agreement that he 
would live with her at her father’s house, 
plaintiff wants her to live at his own house; 
and, therefore, it is urged, she is justified in 
refusing to go to him. 
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This was an agreement providing for a 
future separation on a certain contingency; 
and as such it is contrary to public policy and 


cannot be enforced. Tekait Mon Mohini 
Jemadai v. Basanta Kumar Singh (1). A 
Here the parties are Mahomedans. And it 


is urged for defendants that such an agree- 
ment is allowed by Muhammadan Iaw and, 
therefore, the Courts ought to enforce it. 


We cannot find that the Muhammadan Law 
either definitely forbids or definitely sanctions 
an agreement like the present. Commentators 
differ in opinion. We are inclined to the 
view thal such anagreement is forbidden. 
Butin any case we find no authoritative 
opinion that such agreements ought to be 
enforced. We can find no clear text on the 
subject. Mr, Ameer Ali gives his own opini- 
ons at pages 312 and 371 of the second 
edition of his book, He says: “If it be 
agreed that a husband shall allow his wife 
tolive always with her parents, he cannot 
afterwards force her to leave her father’s 
house for his own.” He cites no text to 
support this opinion, which appears to be 
based on dicta of certain Kazis in Algeria, as 
reported by a French Commentator. This 
cannot be said to be an opinion which a 
Court is bound to follow, even if Algeria 
were the headquarters of Islam, which it 
is not. On the other hand a contrary 
opinion is given in Sir Roland Wilson’s 
Digest, edition 1895, page 56, and in Mac- 
naghten, edition 1897, page 256, case VIII. 
Both these jurists lay down as settled law that 
an agreement like the present is illegal and 
invalid. In Hamidunnessa Bibi v. Zohiruddin 
Sheekh (2) the present point was not decided. 
But the learned Judges referred to a passage 
in the Hedaya, in which a similar case was 
mentioned. There, however, the agreement 
was considered only in its bearing on the 
amount of dower which the wife could claim 
ifthe husband took her away from her native 
city, having agreed to keep her there. In that 
case the ante-nuptial agreement also provided 
for’a certain amountof dower. We have refer- 
red to this passage,'and, reading on further, 
find that Abu Hanifa was of opinion that 
the wife could claim more dower (if otherwise 
entitled): another disciple Zaffar, however, 


28 0, 751; 50 W, N. 673. 


(1) 
(2) 17 ©. 670. - 
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thought thatin spite of the agreement she 
could get her full dower though that might 
exceed the amount stipulated. So it ‘ap- 


pears that small importance was attached to, 


the agreement. Neither disciple considered 
the possibility of the .wife's absolute refusal 
to leave her city and go to her husband. 
And indeed it seems likely that no woman 
had ever dared so to refuse. i 

The law being thus hard to ascertain, 
still we are asked to say that such agree- 
ments between Mahomedans are definitely 
permitted by their personal law and anyhow 
are so consonant with the spirit of that 
law thatthe Court ought to enforce them, 
although they would be clearly illegal if 
entered into by person3 of other religions. 
We cannot assent to this view. 

We agree with the views expressed by 
Batchelor, J., in Meherally v. Sakerkhanoobar 
(3), which was approved by Bench of the 
Madras High Court in Krishna Iyer 
v. Balammal (4), The former was a case bet- 
< ween Khoja Mahomedans. The learned Judge 
held that an agreement between husband 


and wife providing for a future (as opposed | 


to an immediate) separation was invalid as 
being opposed to public policy. He enumer- 
ated authorities showing that it would 
not stand under the law of England; and, 
as stated at the outset, ib issettled that 
such an agreement between Hindus will not 
be enforced. i 

The result of enforcing the agreement m 
‘this case would be most unsatisfactory. The 
plaintiff's failure to reside in defendants’ 
house could notbeheld todissolve the marriage 
either now or at any particular time; for 
he might at any time decide to return 
there. The resuli would be an indefinite 
separation, and the wife could not marry any 
one else, 

For the above reasons wə think that 
the agreement in question is invalid as bet- 
ween Mahomedans, just as it would be in any 
other community in this part of the 
.Empire. . 

In Sind anagreement of this nature is parti- 
cularly undesirable; for women are scarce, 
“and fathers of marriageable daughters are at 
present inclined to impose unconscionable 
conditions on suitors. 


(3) 7 Bom. L, R. 602. 
(4). 8 Ind. Cas. 412; 34 M. 398; 8 M. L, T. 314, 
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The appeal is dismissed with costs. 

Mr. Fatehchand for defendant No 5 asks us 
to add to the decree a proviso that ib shall be 
enforced by her imprisonment. This is ordi- 
narily a matter for the Court which executes 
the decree, though at - the time of passing 
judgment such a proviso is allowed by Order 
XXI, rule 33 (1), ofthe Civil Procedure Code. 
In this case the facts before us are very 
meagre; so we leave the matter to the 
discretion of the Subordinate Judge. 
We may express a hope that he will 
not use severity, unless thereis a good chance 
that it will lead to the ultimate happiness and 
welfare of both husband and wife. He might 
bear in mind the fact that compulsion and 
force seldom lead to domestic felicity. i 


' Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. an 
Seconp Civit APPRAL No, 453 or 1914. 
April 26, 1915. 

Present:—Mr. Stanyon, A. J. ©. 
NARSINGDAS—Praintive-—ApPeLLANT 
versus 
RATANDAL—Derennant— RESPONDENT. 

Easements Act (V of 1882), ss. 52, 52, 69, 62— 
License, coupled with a void grant —Licensee, whether 
trespasser—Revocation of license, when valid —Adversz 
possession, nature of. 

The transfer of a mill or factory anda license to 
use the site are two distinct rights. [p. 478, col. 1.] 

The grant of a mere license need not be in 
writing and it may be proved by oral evidence. [p. 
473, col. 1.] 

Krishna v. Rayappa Shanbhaga, 4 M. H. ©. R. 98; 
Bhagwan Sahai v, Narsingh Sahai, 3 Ind Cas. 615; 6 
A. L. J. 871; 81 A. 612; Wood v: Leadbitter, (1845) 13 
M. & W. 938 at p 845; 67 R. R. 831; 14 L. J. Ex. 16); 
9 Jur. 187; 153 E. R. 351; Hewitt v. Isham, (1851) 7 
Ex. 77; 21 L. J. (N. s.) Ex, 85; 86 R. R. 676, roferred 
to. 

Narayan v. Jaswant Singh,1 N.L. R. 147, distin. 
guished. 

Where a license is coupled with an invalid grant of 
property, the grant exists independently of the 
license, If the grant is void, the license, stripped 
of its accompaniment, remains a license. [p. 474, 
col. 1.] 

Quaxre:—Whether the sale of an oil mill is the 
sale of chattels only or the sale of realty by reason 
of the buildings in and on which the machinery of 
the mill is fixed. [p. 474, col. 2.] 

The licensee, in such an event, is not a trespasser 
and cannot acquire a title by adverse possession 
where the first entry was permissive. [p. 474, col. 2.] 
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Hewlins v. Shippam, (1826) 7 D. & R. 783; 5B. & 
C. 221; 4L. J. (0.s.) K. B. 241; 81 R. R. 757; 108 
E. R. 82; Cocker v. Cowper, (1834) 1 Cr. M. & R. 418; 
40 R. R. 626; 5 Tyr. 103; 149 E. R. 1143; Aldin v. 
Latimer Clark, Murhead §- Co. (1894) 2 Ch. 487 
at p. 448; 63 L. J. Ch. 601; & R. 352; 71 L. T. 119; 
42 W. R. 458, referred to. 

A license is in its nature revocable, but a license 
coupled with a grant is irrevocable. [p. 474, col. 2.] 

Prosonna Coomar Singha v. Ram Coomar Ghose, 16 
C. 640, referred to. 

A license coupled with a void grant is revocable 
gave (1) where the licensee entered into occupation 
and paid rent and (2) where the licensee, acting on 
the license, has executed a work of a permanent 
character and incurred expense in so doing. [p. 474, 
col. 2; p. 475, col. 1.] 

Walsh v. Lonsdale, (1852) 21 Ch. D. 9: 52 L. J. Ch. 
2; 46 L, T. 858; 31 W. R. 109; Lowe v. Adams, (1901) 
2 Ch. 598; 70 L. J. Ch. 783; 50 W. R. 87; 85 L. T. 195; 
17 T. L. R, 763; Land Mortgage Bank of India v, Moti, 
8 A. 69; A. W. N. (1885) 3, referred to. 


Appeal against the decree of the Divisional 
Judge, Nagpur Division, dated the 14th March 
1914, reversing that of the Junior Sub- 
ordinate Judge, Wardha, dated the 23rd 
June 1913. 

Messrs. J. Mittra and FV. R. Pandit, 
for the Appellant. 

Mr. G. P. Dick and Dr. H. 9, Gour, for the 
Respondent. 


JUDGMENT.—The material facts and 
allegations may be stated briefly for the 
purposes of this appeal. On the 25th January 
1887 one Rekchand Mohta, who is now 
represented by the plaintiff, obtained from 
Government a 99 year lease over a plot of 
nazul land, area 1-90 acres, at Hinganghat 
in the Wardha District. This lease was 
obviously for building purposes, and the lessee 
at once erected an oil mill on the site. On 
the 31st December 1888 the possession of the 
oil mill and site was transferred by Rekchand 
Mohta to a corporate body calling itself 
the Hinganghat Mill Company, Limited. No 
document was executed embodying the terms 
of this transfer. 

On the 25th September 1899 the Hinganghat 
Mill Company resolved to sell the mill to 
Waman Narayen Joshi, the husband of the 
first defendant, and a conveyance in pursuance 
of this resolntion was executed on the 7th 
May 1900 and duly registered (Exhibit D-11). 
In anticipation of this deed, Waman Narayen 
sold the mill on the 22nd November 1899 by 
a registered deed to Balchand, the father of 
the second defendant. This procedure was 
rendered practicable by the act of the Hin- 


INDIAN OASHS. 


[1916 


ganghat Mill Company in delivering possessio™ 
of the mill and site to Waman Narayen, on the 
4th May 1899, in anticipation of the for- 
malities necessary to effect alegal transfer 
being carried out. Waman Narayen paid Rs. 
12,000 for the mill, and re-sold it to Balchand 
for the same sum. [bis worthy of notice that 
this was half the price paid in 1888. 

On the 19th October 1909, that is, some ten 
years after the Hinganghat Mill Company 
transferred possession of the mill and site to 
Waman Narayen, the plaintiff lodged the 
present suit for recovery of the site. The 
plaintiff is the son of Rekzhand Mohta by 
birth, but was given in adoption to Prayagdas, 
who was formerly a co-parcener with Rekchand 
Mohta in joint family estate. Ona partition 
of that estate, the site now in dispute fell to the 
share of the plaintiff, who has thus become 
the legal representative of Rekchand Mohta in 
respect of the leasehold. Rekchand Mohta 
himself is said to be dead. Waman Narayen 
and Balehand, the successive purchasers of 
the oil mill, also died before the institution 
of the suit, and are represented respectively 
by Narmada Bai, widow of Waman, and 


` Ratanlal, the minor son of Balchand, with 


Bana Bai, widow cf Balchand, as guardian 
ad litem. 

The material allegation in the plaint is 
that on the 3lst December 1888—the year 
is given as 1889 in Exhibit P-1— Rekchand 
Mohta sold the mill only to the Hinganghat 
Mill Company for Rs. 23,325 and at the 
same time granted that Company a license 
to use the site for the purpose of working 
the the mill, subject to the condition that 
if at any time the Company sold the mill, 
they would restore possession of the site to 
Reckchand Mohta. It is this agreement 
which the plaintiff seeks to enforce in the 
present suit. 


The first Court gave the plaintiff a decree, 
but the lower Appellate Court has dismissed 
the suit upon an assumption that what 
Rekchand gave was a lease of the site, and 
that no registered document having been 
executed, it became illegal to prove the 
nature of the possession by the transferees, 
which was, therefore, presumably adverse 
and had extinguished Rekchand’s title and 
hence also that of the plaintiff in the site. 
The plaintiff has, therefore, made this second 
appeal, 
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I am of opinion that the learned Divisional 
Judge has been led into a misapprehension 
of the case by an argument which ineluded 
in a single transaction, indivisible in law, 
both the mill and the site. The fallacy lies 
in the supposed indivisibility. No doubt 


the transfers of the mill and of possession- 


over the site were simultaneous, but transfers 
of different rights in two properties may be 
simultaneous and yet distinct. The case for 
the plaintiff, clearly stated in the plaint, 
is that while the mill, which belonged to 
Rekchand Mohta absolutely, was sold to the 
Hinganghat Mill Company, a mere license to 
use the site, of which Rekchand was the 
lessee, was granted. Such a grant is quite 
practicable and is as well recognized in 
India asin England. It is defined thus in 
section 52, Indian Hasements Act, 1882:— 
“Where one person grants to another, or 
to a definite number of other persons, a right 
to do, or continue to do, in or upon the 
immoveable property of the grantor, some- 
thing which would, in the absence of such 
right, be unlawful, and such right does not 
amount toan easement or an interest in the 
property, the right is called a license.” 


In India, as in England, the express grant 
of a mere license need not be in writing: 
Krishna v. Rayappa Shanbhaga (1); Bhagwan 
Sahai v. Narsingh Sahai (2); section 54, Act V, 
1852; Wood v. Leadbitier (3); Hewitt v. Isham 
(4). Therefore the plaintiff in the present 
case is entitled to a consideration of the oral 
evidence adduced by him to prove the alleged 
license. That consideration has teen refused 
by the lower Appellate Court, on the erroneous 
assumption that the condition for return of 
the land cannot legally be proved by such 
evidence. The case of Narayan v. Jaswant 
Singh (5), stated by tbe learned Divisional 
Judge to be “exactly in point”, seems to me 
to have no application whatever to the pre- 
sent case. The plaintiff does not wish to 
use an oral or unregistered tease to prove 
the quality of the possession held by the 


(1) 4M. H. C. R. 98. 

(2) 3 Ind. Cas. 616; 31 A. 619; 6 A. L. J. 871. 

(s) (1845) 13 M. & W. £38 at p. 845, 67 R. R. 
831; 14 L. J. Ex. 161; 9 Jur. 187; 158 E. R, 851, 

(4) (1851) 21 L. J. (x. s.) Ex. 35; 86 R. RB. 576; 
7 Ex. 77, 

(5) LN, L. R. 147. 
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Hinganghat Mill Company and its transferee 
over the site. He asserts a mere license 
to occupy the site, and the Court must exa- 
mine his evidence and decide whether or 
not that assertion is proved to be true. If 
the license is not proved, there is an end 
of the plaintiff’s case, which must bead- 
judicated upon secundum allegata et probata. 
What has so far been done in the lower 
Appellate Court is to set up a case not put 
forward by the plaintiff, namely, that of an 
unregistered transfer of an interest in Jand, 
and then to knock it down with legal argu- 
ments. The plaintiff’s allegation as to the 
site is one of a license to occupy and use for 
a particular purpose subject to a specified 
conditicn. It may, ina given state of cir- 
cumstances, bave been equivalent to a 
transfer of the whole interest of Rekchand 
Mohta in the site, but section 53, Indian 
Easements Act, 1882, allowsa license even 
to that extent: while a conditional and con- 
tingent revocation of it is recognized by 
section 62 (c) of the same enactment. 

The pleaders and propagandists 
of “adverse possession for 12 years” 
are now many, but in the majority of cases 
insufficient attention is-given to the pro- 
peedeutics of that branch of the law, and 
titles all over the country are constantly 
endangered and sometimes unjustly destroy- 
ed by judicial decision. Presumption and 
rules of evidence are carried much too far, 
and upon artificial grounds Judges hold a 
possession to be adverse when they know 
it to be permissive. Thus where B obtains 
the permission of A to go upon the land 
of A asa lessee for, say, 20 years, and no 
registered document is executed, the Courts 
are accustomed to presume that Hs posses- 
sion is adverse because A cannot prove 
the terms of ihe lease nor the real quality 
of the possession. Why should the failure 
of B to get a title-deed, or, having got 
a title-deed, to have it registered, make 
him a trespasser any more than a licensee? 
He has never asserted any adverse title. 
He admits that he went on the land with 
the permission of A; and yet the Courts 
close their eyes to that permissive entry 
and treat it as an adverse entry because 
the law prevents proof of the terms of the 
lease. To my mind this is an erroneous 
extensicn cf the principles of title by pres- 
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cription, and makes the law unjust and 
absurd. Though the law may, in certain 
eases, for excellent reasons, exclude oral 
evidence in favour of documents, and 
prevent the use of both kinds of evidence 
in support of the law relating to the re- 
gistration of documents, these provisions 
must not be carried beyond their proper 
limitations so as to perpetrate injustice, 
A rule, which prevents proof of the terms 
of an agreement, does not necessarily shut 
out proof of the fact that there was an 
agreement, Where B admittedly goes on 
the land of A under an agreement with A, 
the terms of which cannot be proved for 
want of writing or registration, the quality 
of B’s possession, namely, that it is per- 
missive of A, is a fact admitted, and there 
is no room for any presumption of an 
adverse possession. If B, for want of a 
lawful form of transfer, cannot prove his 
acquisition of any interest, he remains a 
mere licensee unless and until he sets up the 
position of a trespasser. 


In the present case, suppose that, upon 
a consideration of the oral evidence, the 
lower Appellate Court finds that the plaint- 
iff has proved his allegation that the 
Hinganghat Mill Company were the grantees 
of a license to use and occupy the land; 
certain further questions of law will then 
demand attention. 

We have seen that the express grant of 
a mere license need not be in writing. 
But where a licenseis coupled with a grant 
of immoveable property or of an interest 
in tmmoveable property of a kind for which 
writing and registration are compulsory, 
it is necessary to see the legal effect of a 
failure to write and register. In this case 
it seems to have been assumed in the lower 
Appellate Court that the license, being in- 
separable from the property or interest with 
which it is coupled, becomes itself incapable 
of proof. That is not the law. In such 
cases It is obvious that the grant of pro- 
perty must exist independently of the license, 
and where writing and registration are com- 
-pulsory the grant, if ‘unwritten and unre- 
gistered, would be void and the license, strip- 
ped of its accompaniment, would remain 
a mere license: Wood v. Leadbitter (8); 
Hewitt v. Isham (4). In the present case 
Rekchand .is said to have sold an oil mill. 
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It is not necessary to decide whether that 
was a sale of chattels only, as argued by 
the appellant, or of realty as argued by 
the respondent by reason of the buildings 
in and on which the machinery of the mill 
was fixed. Let it be supposed that the 
alleged license to occupy and use the site 
was in fact given and was coupled with 
the sale of immoveable property for which 
a registered deed was required by law. 
The result is that the go-called sale became 
void and all that the Hinganghat Mill 
Company got in law was so much of the 
machinery as was moveable, and .a. mere 
license to occupy and use the site. Their 
failure to become vendees_in law did not 
convert them from licensees of the site into 
trespassers thereon. This principle was 
recognized -and acted on in Hewlins v. 
Shippam (6), The same doctrine was follow- 
ed in Cocker v. Cowper (7), and recognized 
in the leading case.of Wood v.. Leadbitter 
(3) cited above. See also Aldin v. Latimer 
Clark, Muirhead § Co.-(8), 


The decision in Wood v. Leadbitter (8), 
so far as it affirms on general principles 
that a mere license is, in its nature, re- 
vocable and that a license coupled with a 
grant is irrevocable, has not been ques- 
tioned by subsequent English authorities and 
has been followed in India: Indian Ease- 
ments Act, 1882, section 60; Prosonna Coomar 
Singha v. Ram Coomar Ghose (9), 


It is, however, to be observed that the 
general proposition, that a license coupled 
with a void grant remains nothing but a mere 
license andis accordingly revocable, must 
pow be taken as subject to the reservation 
that a licensee under a void agreement made 
for valuable consideration, who has entered 
into occupation and paid rent, is in the same 
position in equity as ifa valid grant had 
been made, and that his license cannot, there- 
fore, be revoked at will: Walsh v, Lonsdale (10); 


(6) (1826) 31 R. R. 757; 7 D. & R, 783; 5 B. & 0. 
221; 4 L. J. (0. s.) K. B. 241: 108 E. R. €2. 

(7) (1834) 1 Cr. M. & R. 418; 40 R. R. 626; 6 Tyr. 
103; 149 E. R. 1143. 

(8) (1894) 2 Ch. 437 at p. 448; 63 L. J. Ch. 60l; 8 
R. 352; 71 L. T. 119; 42 W, R. 453. 

(9) 160. 640. 

(10) (1882) 21 Ch. D. 9 52 L. J, Ch. 2% 46 L, T, 
858; 31 W, R. 109. 
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Lowe v. Adams (11). Further, a mere license 
is not revocable when the licensee, acting 
upon the license, has executed work ofa per- 
manent character and incurred expense in so 
doing. This principle has received statutory 
and judicial recognition in India; Act V, 
1852, section 60; Land Mortgage Bank of India 
v. Moti (12). 


In the present case, assuming that there 
was a lawful sale of an oil mill—the fact of the 
sale, so far as agreement, between vendor and 
veridee and payment of price are concerned, is 
admitted by both parties—coupled with a 
liceise to occupy and use thesite for the 
_ working of that mill, prima facie the license 
would be irrevocable while the site is re- 
quired to work the mill. Butif an express 
agreement is proved that the license was 
personal to the Hinganghat Mill Company 
and only permitted that Company and no one 
else to work the mill thereon, then, on the 
transfer of the mill, the license became re- 
vocable unless, acting upon the license, the 
Company executed work of a permanent 
character and incurred expense in so doing. 
In that case it would be for the Court to 
decide the terms on which the license is to 
continue. 


Tt will now be necessary for the lower Ap- 
pellate Court to try the appeal before it from 
a proper standpoint and decide :— i 

(1) Whether Rekchand sold the oil mill 
. to the Hinganghat Mill Company coupled 
with a license to occupy and usethe site 

for the purpose of working the mill ; if so 

(2) Whether the license was expressly 
‘limited to the Hinganghat Mill Company, 
and made revocable on their transfer of the 
mill; if so” 

(3) Whether the Hinganghat Mill Com- 
pany executed any works of a permanent 
character, and in doing so, if at all, whether 
the Company acted , reasonably 
license. 

(4) If the works erected were not in 
reasonable pursuance of the license, whe- 
ther the defendants are entitled to any 
compensation for them on revocation of 
the license by reason of any laches or acequies: 


+ 


(11) (1901) 2 Ch. 598; 70 L. J. Ch. 783; 50 W. R. 87; 
85 L. T. 195; 17 T. L. R. 763. 
_ (12) 8 A. 69; A. W. N. (1885) 8, 
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cence on the part of the plaintiff or his pre- 
decessor. : 

(5) If revocation of the license is refused, 
upon what terms should the defendants con- 
tinue to occupy and use the site. 

These seem to be the main points requiring 
to be decided, as far as may be necessary, as 
the result of the finding or findings on one 
or more of them. But Ido not intend them 
to be exhaustive of what the lower Appellate 
Court may have to determine. The case is 
one, supposing the plaintiff is held to have 
proved the facts alleged by him, of a profit a 
prendre, and the learned Divisional Judge 
must be quite sure of all the material facts 
before he proceeds to apply the law to 
them. 

The appeal is allowed, the decree of the 
lower Appellate Court is reversed and the case 
is remanded to that Court for a decision on 
the merits. The decision now set aside can 
reasonably be described as one which proceed- 
ed on a preliminary point as explained in 
Govind Rao v. Swpajee (13). The appellant 
will, therefore, be given the usual refund 
certificate. “Other costs here and hitherto 
will abide the result. 


- Appeal allowed; Case remanded. 
(18) 12 C. P. L. R. 45. 
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MADRAS HIGH COURT. 
Second CIvIL Apesat No, 123 or 1914, 
February 9, 1916. 
Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
_ BIKKINA RAMAYYA—Ptatntirr-— 
APPHLLANT 
. A versus 
ADABALA SESHAYYA AND OTHERS— 
Derenpants Nos. 1 to 6~ 


RESPONDENTS. 

Transfer.of Property Act (IV of 1882), ss. 2 (0), 
58 (c), 67—Mortgage-deed executed before the Act— 
Condition to relinquish property in case of default of 
payment—Construction—Remedies given by the Act, 
whether available—Suit for foreclosure —Limitation Act 
(IX of 1908), s. 81, Sch. T, Arts. 182, 185, 

The right to relief arising from a certain relation — 
existing between parties is a matter of adjective 
law, and consequently the parties are entitled, where 
anew remedy has been provided bya new Act at 
the time when the relation subsists, to take 
advantage of that remedy in a Court of Law. [p. 476, 
col. 2; p. 477, col. 1.] i 
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Pergash Koer v. Mahabir Pershad Narain Singh, 11 
0. 582; Bhobo Sundari Debi v. Rakhal Chunder Bose, 
12 C. 583, followed. z 

Where ina suit for foreclosure of a mortgage it 
appeared that the mortgage-deed executed in 1879 
did not purport to sell the mortgaged property, but 
contained a provision tothe effect that in default 
of payment of the mortgage-money in the prescribed 
manner, the property should be relinquished by the 
mortgagor as if sold to the mortgagee: 

Heid, (1) that the mortgage-deed should be con- 
strued with reference to the law as it stood before 
the Transfer of Property Act and so construed it 
was a mortgage by conditional sale; [p 476, col. 2.] 

Srinivasa Atyangar v. Radhakrishna Pillai, 22 Ind. 
Cas. 54; 88 M. 667; 14 M. L. T. 547; 11914) M. W. 
N. 81; 26 M.L. J. 41; Hakeem Patte Muhammad v. 
Sheikh Davood, 30 Ind. Cas. 569; 18 M. L. T. 209; 
29 M. L J. 525; (1915) M. W. N. 852; Paitabhiramier 
v. Vencatarow Naicken, 13 M. I. A. 560: 15 W.R. 
196; 7 B. L. R. 186; 2 Suth. P. O. J. 410; 2 Sar. P. C.J. 
623; 20 E. R. 660; Thumbusawmy Moođelly v. Hossain 
Rowthen, 21. A. 241; 1 M. 1; 3 Suth. P. C. J. 198; 3 
Sar. P. C. J. 631, followed. 


(2) that the remedy given by section 67 of the 
Transfer of Property Aot could be availed of by the 
parties to the document and that there was nothing 
in section 2, clause (c), of the Act to disentitle the 
parties{from seeking the relief; [p. 477, col. 2.] 

Pergash Koer v. Mahabir Pershad Narain Singh, 11 
0. 582; Bhobo Sundari Debi v. Rakhal Chunder Bose, 
12 C. 583; Kaveri v. Ananthayya, 10 M. 129; 11 Ind. 
Jur. 188; Mata Din Kasodhan v. Kazim Husain, 13 A, 
432; Ganga Sahai v. Kishen Sahai, 6 A. 262; A. W. N. 
(1884) 79; Srinath Das v. Khettor Mohan Singh, 16 I. 
À. 85; 16 O. 693; 13 Ind. Jur. 182; 5 Sar. P. O. J. 315, 
followed. “ 

(8) that the suit for foreclosure was governed not 

by Article 185 but by Article 182 read with section 
31 of the Limitation Act and was not barred by time. 
[p. 477, col. 2.] 
. Second appeal against the decree of the 
District Court of Godaveri at Rajahmundry, 
in Appeal Suit No, 111 of 1913, preferred 
against that of the Additional District 
Monsif, Amalapur, in Original Suit No. 361 
of 1912. 

Mr. P. Narayanamurthi, for the Appellant. 

Mr. P. Somasundaram, for the Respondents. 

JUDGMENT .— The first point for consider- 
ation in this case is whether Exhibit A 
is a mortgage by conditional sale or a 
simple mortgage. If we are to apply the 
tests contained in section 58, clause (c), of 
the Transfer of Property Act, the document 
cannot be treated as evidencing a mortgage 
‘by conditional sale, because it does not pur- 
port to sell the mortgaged property. The 
only condition which provides for passing 
an absolute right is in these terms: 

Therefore in default of payment of any in- 
stalment in the aforesaid manner, the 
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said entire mortgaged property shall be 
relinquished as if I had sold it to you.” 16 
is clear that there was no ostensible sale to 
the mortgagee which was intended to con- 
vey an absolute estate after the .expiration 
of the prescribed period. See Srinivasa Atyan- 
gar v. Radhakrishna Pillai (1) and Hakeem 
Patte Muhammad vy. Sheikh Davood (2). But it 
was contended for the respondents and we 
think rightly, that this document, should 
be construed with reference to the Jaw as 
it stood before the Transfer of Property Act. 
It was held by the Jndicial Committee in 
Pattabhiramier v. Vencatarow Naicken (3) 
that a document which was not ex facie a 
sale but only contained a covenant to give up 
all rights- in the property as if it had been 
sold should be regarded as a mortgage by 
conditional sale. This view was re-affirmed 
by their Lordships in Thumbusawmy Moodelly 


v. Hossain Rowthen (4). At page 248 
the definition of a mortgage by con- 
ditional sale by Mr. Justice Macpherson 


in his book is quoted with approval. Ac- 
cording to that definition all that was 
required was that the borrower should not 
have made himself personally. liable for the 
payment of the loan, and have covenanted 
that on default of payment of principal and 
interest on a certain date, the land pledged 
shall pass to the mortgagee. Applying these 
tests to the document in question we have 
come to the conclusion that Hxhibit A is 
a mortgage by conditional sale, 

The next question is whether the remedy 
given by the Transfer of property Act in 
section 67 can he availed of by the parties 
to the document. It was contended that if the 
document is to be construed according to the 
canons of construction which prevailed before 
the Transfer of Property Act was enacted, 
the relief songht must be the one which was 
available before the Act came into force. We 
cannot agree with ‘this contention. The 
right to a relief arising from a certain 
relation existing between parties is a matter 


(1) 22 Ind. Cas. 54; 838 M. 667; 14 M. L. T. 547; 
(1914) M. W. N. 81; 26 M. L. J. 47. 

_ (2) 30 Ind. Cas. 559; 18 M. L. T. 209; 29 M. L. J. 
525; (1915) M. W. N. 852. 

(3) 13 M. T. A. 660; 15 W. R. 35 (P. C.); 7 B. L. R. 
186; 2 Suth. P. C. J. 410; 2 Sar. P, C. J. 623; 20 E. R. 
660. 

(4) 2 L A. 241; L M. l; 3 Suth. P. C. J. 198; 3 Sar. 
P. 60, J, 531, 
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of adjective law, and consequently the par- 
ties are entitled, when a new remedy has 
been provided by a new Act at the time 
when the relation subsists, to take advantage 
of that remedy in a Court of Law. This 
was the view taken by Mitter and Field, JJ., 
in Pergash Koer v. Mahabir Pershud Narain 
“Singh (5) and that has been approved by 
a Full Bench in Bhobo Sundari ne v. 
Rakhal Chander Bose (6), Wilson, J., says: 

“Tt is a general rule in construing statutes 
that in matters of substantive right they 
_ are not to be so read as to take away vested 
rights, but that in matters of procedure 
they are general in their operation, Ido not 
think we ought to conclude that the Legis- 
lature in the Transfer of Property, Act meant 
to depart from the settled principle of legis- 
lation, unless that intention is shown beyond 
reasonable doubt.” The other learned Judges 
expressed the same view. Kaveri v, Ananthayya 
(7) and Mata Din Kasodhan v. Kazim Husain 
18) accept ihis principle as sound. See also 
Ganga Sahai v. Kishen Sahai (9), Our attention 
. was drawn to the decision of the Judicial 
Committee in Srinath Das v. Khetter Mohan 
Singh (10). That was the case of a mortgage 
` by conditional sale executed in the year 
1865. Their Lordships of the Judicial Com- 
_mittee point out that the canse of action 
-under the old Jaw arose in February 1866 
when the mortgagor’s right to -possession 
was determined, and that when the Act 
of 1882 came into force that right had 
become extinguished; and they consequently 
-held that there was rothing in the Trans- 
. fer of Property Act, section 2, to revive a right 
-which had become extinct, Reference may 
also be made to Khunnt Lal v. Gobind Krishna 
Narain (11) and Mahomed Mehdi Faya Tharia 
Topan v. Sakinabai (12). Srinath Das v. Khetter 
Mohan Singh (10) is only authority for the 
position that if when the new Act comes into 
force the right is not subsisting, the parties 


(5) 110. 582. 

(6) 12 ©. E83. 

(7) 10 M. 129; 11 Ind. Jur. 188. 

(8) 13 A. 432. 

(9 6 A. 262; A. W. N. (3884) 79. 

(10) 16 I. A. £5; 16 C. 698; 18 Ind. Jur, 132; 5 Sar. 
P, ©. J. 315. ' 

(11) 10 Ind. Cas. 477; 38 I. A. 87; 15 0. W. N. 545; 
8 A. L. J. 552; 18 Bom L. R. 427; 13C. L. J. 575; 10 
M.L. T, 28; 21 M. L. J. €45; 33 A. 356; (1911) 1M. W. 
N, 432. 

(12) 17 Ind. Cas. 629; 37 B. 893; 14 Bom. L. R. £08. 
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cannot avail themselves of the remedy given 
by the new Act. Onthe other hand, we have 
a catena of decisions under the Limitation Act 
and section 6 ‘of the General Clanses Aci, 
which hold that if the right to sue is subsist- 
ing on the date of the new or amending Act, 
the remedy provided by it is available to 
the parties. See Chidambaram Chetty v. 
Karuppan Chetty (13) and Lala Soni Ram 
yv. Kanhaiya Lal (14). It is true that the 
new Act cannot be applied to take away 
-any vested rights to relief existing under 
the repealed Act. [See- Gopeshwar Pal v. 
Jiban Chandra Chandra (15).] But that will 
not be the effect of this case. In the present 
_case although the document is of 1879, the 
` cause of action accrued only in 1881, Tn 
very similar circumstances the Madras 
High Court in Ammana v. Gurumurthi 
(16) came to the conclusion that the 
remedy given by the Transfer of Property 
Act could be availed of. Apart from these 
decisions, we see nothing in section 2, clause 
(c), of the Transfer of Property Act to dis- 
entitle the parties from seeking the relief 
given by the Transfer of Property Act. It 
is a provision intended to preserve existing 
rights and nota disabling provision. That 
section appears to us to have been intended 
to preserve the earlier remedies if the parties 
chose to avail themselves of them, and not 
to take away the remedy given under the 
Act. Inthe view we have taken, the Article 
of the Limitation Act applicable to this snit 
is not Article 135, but Article 132 read with 
section 31 of the Limitation Act and con- 
sequently the snit is {sot barred by limit- 
ation. The decision of the Courts below 
must be reversed and the suit remanded for 
disposal according tolaw. The costs will 
abide the result. l 
Appeal allowed; Suit remanded, 

V., R. P. 

(13) 8 Ind. Cas. 548; (1910) M. W. N. 711; 9 M. L. 
'T, 75;35 M. 678. 

(14) 19 Ind. Cas. 291; 40 I. A. T4 25 MLL. J. 381; 
17 ©. W. N. 605; 11 A. L. J. 889; 13 M. L. T. 487; 
(1913) W. W. N. 470; 17 C.L. J. 488; 15 Bom. L. R, 
489; 35 A. 227 (P. C.)- 

(15) 24 Ind. Cas. 87; 410. 1125; 18 C. W. N. 804; 
19 0. L. J 549. 

(16) 16 M. 64; 2 M. L. J. 155. 
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PUNJAB CHIEF COURT. 
First Cin Appsan No. 1608 or 1912, 
May 13, 1916. 

Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
Musammat NIK KI—Derenpant— 

APPELLANT | 
+ VErSUS 
GUJAR MAL, MINOR, tarovun VAISHNO 
DAS— PLAINTIFE-— RESPONDENT. 

Hindu Law—Adoption—Essential portion of the 
ceremony—Khatris of Lahore ~Adoption of daughter's 
son, whether valid. 

In the Panjab the: strict Hindu Law ceremonies 
are rarely observed in their entirety, and the giving 
and accepting of a child in adoption is all the 
ceremony that is essential. [p. 478, col. 2.) 

A rule of custom exists among the Khatris of Lahore 
by which the adoption of a daughter’s son is valid, 

` [p. 479, col. 1.] 

First appeal from the decree of the 
Subordinate Judge, Lahore, dated the 29th 
May 1912, decreeing the claim in part, 

Lala Durga Das and Mr. Nihal Ohand 
Mehra, for the Appellant, 

Mr. Kirkpatrick, and Lalas Dharm Das Surt 
and Niamat Raz, for the Respondent. 


JUDGMENT.—The parties in this case 
are Khatris of Lahore City, and the plaint- 
iff, Gujar Mal, came into Court alleging 
that Musammat Narain Devi under the 
authority conveyed to her by the Will of 
her late husband, Nihal Singh, who died in 
1896, had adopted him, the plaintiff, and 
had died on the 7th of February 1908, 
The plaintiffs claim was for certain house 
property and mesne profits in respect of the 
same and also for relief in cash and other 
moveables, on the ground that the defend- 
ant, Musammat Nikki, a daughter of 
Musammat Narain Devi, had illegally 
taken possession of this property after the 
death of her mother. The Subordinate 
Judge has found that Musammat Narain 
Devi had power to adoptto her husband, 
Nihal Singh, and that she did in fact 
adopt the plaintiff as the son of Nihal 
“Singh but not until the year 1907. The 
same Court has also found that prior to 
the adoption of the plaintiff by Musammat 
Narain Devi she made a gift to the 
defendant of one house at Lahore and 
another half house at Amritsar and that 
the plaintiff was consequently entitled to 
the possession of only the havelz, or the 
family residential house, in Lahore and 
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to mesne profits on account of that house, 
The Subordinate Judge has accordingly 
given plaintiff a decree for possession of 
the haveld and Rs. 195 mesne profits and has 
dismissed his suit in all other respects. 


This appeal has been preferred by 
Musammat Nikki, the defendant, and her 
main contentions are that as the plaintiff 
failed on his plea that he had been adopted 
in 1897 his suit should have been dismiss- 
ed in toto. In any case, it was further 
contended, the plaintiff had not established 
the existence of a custom by which among 
these Khatris a daughter’s son could be 
validly adopted. Cross-objections also have - 
been put in by the plaintiff in respect of 
that portion of his claim which has been 
dismissed and his contention is that he 
has been the adopted son of the late 
Nihal Singh since 1897 and that, therefore, 
the gift, dated the 21st November 1907, 
in accordance with which the lower Court 
has rejected a certain portion of his claim, 
was invalid. Though in grounds Nos. 2 
and 3 of the ceross-objections mention is 
made of moveable property and of mesne 
profits for a greater period than that 
granted by the first Court, these points 
have not been touched before us and all 
argument on behalf of the plaintiff has 
been concentrated on establishing that 
plaintiff was adopted in 1897, and not in 1907, 
The questions for decision in the appeal 
are, whether among these Jhatris any 
religious ceremonies are necessary at adop- 
tion and whether daughter’s sons can be 
adopted. As to the necessity for ceremonies, 
even according to Hindu Law the essential 
and operative portion of the ceremony is 
the giving and the accepting, andin the 
Punjab where the strict Hindu. Law 
ceremoniés are rarely observed in their 
entirety, the giving and accepting of a 
child in adopticn is all the ceremony that 
is essential. As to the custom of adopting 
a daughter’s son, it is admitted by appellant 
that such a custom is prevalent among 


the lahore Khatris generally. Indeed, 
Harsuhat v. Bhawani Das (1) and 
Musanmat Parmeshri v. Vasdeo (2) are 
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two judicial decisions of this Court 
dealing with this custom among Khatris of 
Labore. Further, on behalf of the plaintiff 
some 19 cases of adoption of daughter’s 
son among Lahore Khatris have been cited. 
That these cases are real instances has not 
been seriously challenged, but Counsel for 
the appellant contends that only three of 
them, Nos. 9, 10 and 17, are really 
relevant, for, he maintains, the Khatris of 
Lahore are divided into sub-sections and 
that the parties to this case belong to the 
Baraghar sub-section of the Khatris. As, 
however, it is admitted that all the sub- 
sections of the Khatris intermarry, we are 
quite unable to hold that in the matter 
of the adoption of danghter’s son there 
will be any divergence between the various 
sub-sections of the Khatris. In short we 
have no doubt as to the existence of a 
rule of custom among the Khatris of 
Lahore by which the adoption of daughter’s 
son is valid, 


In order to determine the main point 
raised in the ‘plaintiffs cross-objections it 
has been necessary for us to read all the 
evidence on the record and our conclusion, 
after due consideration, is that the plaintiff’s 
cross-objections must succeed, for we find 
that the probabilities and the balance of 
the evidence, especially the documentary 
evidence are in fayour of his contention that 
he was-adopted in 1897, and that the gift 
made in favour of defendant in 1907 by 
Musammat Narain Devi is void as against the 
plaintiff. 

. The plaintiffs oral testimony of the 

adoption in 1897 is that of witnesses 
Shankar Das, P. 4, Puran Chand, P. 6, 
Hira Nand, P. 8, Chet Ram, P, 9, Devi Das, 
P. 11, Har Parshad, P. 13, Narsingh 
Das, P. 18, Jai Kishen Das, P. 21, Kura, P. 
29, Natha Singh, P. 33, Fateh Singh, P. 34, 
Veshno Das, P. 35. 


Now these persons are those who would have 
been likely to be present at the adoption 
ceremony and their statements are in a way 
corroborated by the admission of Narain 
Devi herself—-in the formal deed of adoption— 
that she had cared for Gujar Mal from his 
infancy and had had his tonsure ceremony 
performed at Dipalpur, and also by docu- 
mentary evidence (printed at pages 6 to 22 
of the paper-book) showing that as early as 
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1901 Gujar Mal was recognised as the son 
of his grandfather Nihal Singh. 

The genuineness of these documents has 
not been seriously attacked and we make 
no doubt that they are genuine. 

As against this defendant exhibits a very 
meagre array of purely negative oral 
evidence, the sale-deed by Narain Devi, dated 
May 1904, and the formal adoption deed of 
1907 with its pendant, Narain Devi’s Will of 
1908. Now the sale-deed of 1904 by 


Musammat Narain Devi in favour of one 


- Radha Kishen includes an assertion that the 


vendor had a power to adopt but that she 
had not made any adoption up to then and 
had no intention to do so. 

This protestation of the lady seems to be 
unnecessarily emphatic and to be designed 
to meet a suggestion that she had already 
effected an adoption. Similarly the formal 
deed of adoption of 1907 contains a postscript 
to the effect that gifts had been made by the 
adoptor before the adoption, Asa fact, they 
were made by deeds of the same date as 
the adoption deed. 

The fact that leases continued to be 
executed in favour of Musammaét Narain Devi 
after 1897 is not inconsistent with an adop- 
tion by Musammat Narain Devi in 1897. 

In our opinion the document of adoption 
of 1907 was drawn up merely to justify 
Musammat Narain Devi’s gifts to her other 
descendants, for obviously she had no power 
to gift away her husband’s property if the 
plaintiff was adopted in 1897. 

In the result we dismiss the appeal except 
in respect of the mesne profits. Technically 
plaintiff is entitled to mesne profits; on the 
other hand defendant has not made any 
money out of the havel: and has merely con- 
tinued to dwell in it as she had done for 
many years. Her Counsel admits that she 
has no legal, but only a moral right to con- 
tinue to reside therein. 


We accordingly reduce the mesne profits 
to the nominal sum of Rs, 5 only. Plaint- 
iff-respondent has not pressed his cross-objec- 
tion regarding the jewels, but as regards 
the immoveable property, he succeeds. 


We accept the cross-objection and grant 
plaintiff a decree for the havelz, and for the 
two houses gifted to Musammat Nikki by 
Musammat Narain Devi, also for Rs. 5, mesne 
profits, but in view of the relationship of the 
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parties, we direct that they bear their own 
costs throughont. 
Appeal dismissed; Cross-objections allowed. 


MADRAS HIGH COURT. 
Seconp Civin Apreats Nos, 1041 anp 1042 
or 1914, 

' April 4, 1916. 
Present:——Mr. Justice Seshagiri Aiyar and 
e Mr. Justice Bakewell. 
Tue RAJAH or VIZAYANAGARAM, 
REPRESENTED BY HIS muktyur 
G. APPAYYA PANTULU GARU— 
Deranpant No. 1— APPELLANT ~, 
VETEUS ` 
POOSAPATI APPALA NARASIMHA- 
RAJU AND OTHERS — PLAINTIFP AND 


Derenpants Nos. 2 AND 3— RESPONDENTS, 

Madras Estates Land Act (I of 1908), ss. 122, 128, 
189, 218, Sch. A, Art. 21—Distraint proceedings— 
Arrears of vent—Sale of holding not belonging to 
defaulting ryot—Payment by ryot in possession under 
protest — Suit for recovery of amount thus paid against 
landlord and defaulting ryot—Jurisdiction of Civil 
Court-—Scope of ss. 128, 218—Contract Act (IX of 
1872), ss. 69, 72. 

Per Seshagiri Aiyar, J—A ryot whose land has 
been sold for arrears of rent due by another ryot 
and who has paid the amount to avoid the sale, can 
recover it by suit both from the landlord and the 
defaulting ryot. The action is not one for damages 
but for money had and received under section 69 
of the Contract Act and is cognizable only by a 
Civil Court. The restrictive language of section 213 
of the Madras Estates Land Act does not take away 
this right. [p. 481, cols, 1&2.) . 

Fatima Khatoon Chowdrain v. Mahomed Jan Chow- 
dhry, 12 M. I. A. 65; 10 W. R. 29 (P. CO); 1 B. L., R. 2k 
(P. C.); 2 Sath. P. C. J. 145; 2 Sar. P. C. J. 380; 20 E. 
B. 265 and Pamu Sanyasi v. Zamindar of Jayapur, 
25 M. 540, referred to. 


Section 128 of the Madras Estates Land Act 
permits a third party, whose property bas been 
attached, to protect that property by paying the 
arrears due on it, and applies both to derivative 
owners, as mortgagees, and independent owners who 
can institute other proceedings under clause (2) of 
the section. [p. 480, col. 2; p. 481,col 1.] 


The object of section 213 of the Madras Estates. 


Land Act is to give a summary remedy to those 
against whom irregularities in procedure have been 
committed. The section does not cover cases where 
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there is no power in the landlord to invoke the aid 
of tho Act against an individual. [p. 481, col. 2.] 

Per Bakewell, Jọ, (dissoenting)—-The only other 
remedy, besides the charge reserved by section 128 
of the Madras Estates Land Act to a tenant who 
pays money under protest to avoid a wrongful sale 
of his holding, is a suit for repayment of money’ 
paid under coercion under section 72 of the Contract 
Actas damages. - Such a suit is cognizable only by 
a Revenue Court either under section 189 and Article 
21 of Schedule A or under section 213 of the Madras 
Estates Land Act. [p. 481, col. 2; p. 482, col. 2.] 


Second appeals against the decrees of the 
District Court, Vizagapatam, in Appeal Suits 
Nos. 37 and 42 of 1913, preferred against 
those of the District Munsif, Chodavaram, 
in Original Saits Nos. 547 and 548 of 1911, 
respectively. 

The Advocate General and Mr. S. Desika- 
chariar, for the Appellant, 

‘The Hon’ble Mr. B. N. Sarma, for the 
Respondents. 4 


JUDGMENT. 


SESHAGIRI AIYAR, J.—The case is one of 
first impression, but as it has been fully 
argued, I do not think it necessary to reserve 
judgment. The facts found are that the 
property in dispute. was attached as belong- 
ing to the holding of defendants Nos. 2 and 
3, who had committed default in the payment 
of rent. The plaintiff claimed the property 
as his own and contended that, as no arrears 
were due from him, the property should not 
be sold. 

Notwithstanding the objection, the pro- 
perty was about to be sold, when the plaintiff 
paid the arrears claimed to be due under 
protest. In this suit, he sues for the money 
which he was thus compelled to pay. The 
landlord is the first defendant and defendants 
Nos. 2 and 3 are the tenants who claimed the 
property against the plaintiff. 

The defences were that the land sought 
to be sold really belonged to defendants Nos, 
2 and 3 and that the Civil Courts have no 
jurisdiction to entertain the suit. The Courts 
below held that the land belonged to the 
plaintiff and that the Civil Courts have 
jurisdiction. . 

Mr. Desikachariar’s first contention is that 
the plaintiff onght not to have- paid the 
money, as the Estates Land Act provides no 
machinery for collecting arrears from persons 
who were not in default. In my opinion 
section 128 of the Estates Land Act permits 
a third party, whose property has been attach- 


Vol, XXXIV] 


ed, to protect that property by paying the 
arrears suid to be due onit. Mr. Desika- 
chariar’s suggestion that as section 128 
gives a charge for the arrears, the only 
persons who are entitled to put ina claim 
are derivative owners like mortgagees, etc., 
and not independent full owners, is opposed 
to clause (2) of that section. A derivative 
owner, will have a charge and he can tack 
‘it on to the mortgage; an independent 
owner can institute other proceedings under 
clause (2). Further, a person whose property 
is sought to be sold wrongfully and who pays 
the money- to save it from sale has a right 
of suit independent of the Estates Act. [See 
Fatima Khatoon Chowdrain v. Mahomed Jan 
Chowdhry (1) and Pamu Sanyasi v. Zamindar 
of Jayrpur (2).] In the latter decision, the 
right is said to be for money had and re- 
ceived. : 

Ifa claimcan be presented under section 
128, section 213 would not affect the right 
to sue in the ordinary Civil Court. Moreover, 
this is not a claim against the landlord alone 
for acts done under the colour of the Act, 
but against defendants Nos. 2 and 8 in the 
alternative for payment from them of the 
money paid by the plaintiff which was 
claimed against them. The restrictive 
language of section 213 does not take away 
the plaintiff's right to recover the monies 
from defendants Nos. 2 and 8 in the Civil 
Court. ; 

Next, coming to section 213, I agree with 
Mr. Sarma that that section applies only where 
the relationship of landlord and tenant 
subsists and where the landlord has used 
the remedies given by the Act wrongfully. 
In this case, ex concessio no proceedings were 
taken against the plaintiff because he was 
not regarded as the owner of the property. 
The fact that the plaintiff is also a tenant 
of the common landlord" cannot affect the 
question. For the purpose of the distraint 
proceedings instituted under the Act, he 
was a stranger. No arrears were claimed 
from him. No notice was served on him and 
the property was not sought to be sold as 
belonging to him. I take the scope of 
section 213 to be to give a speedy 


(1) 12 M. I. A. 63; 10 W. R. 29 (2.6); 1 B. D. R. 
21 (P..C.); 2 Suth, P, ©. J. 149; 2 Sar. P. 0, J. 880; 20 
E. R. 265. 

(2) 25 M. 540, 
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remedy as between landlord and tenant 
in matters in regard to which the land- 
lord, while purporting to invoke the aid 
of the Act, has failed to comply with the 
provisions enacted therefor. The object is 
to give a summary remedy to those against 
whom irregularities in procedure have been 
committed. I do not think that the section 
covers cases where there is no power in the 
landlord to invoke the aid of the Act against 
an individual. The analogy of sections 89 
to 91 to which Mr. Sarma drew our attention 
favours this view. In sections 89 and 90, 
a complete remedy is provided for cases 
where moveable property of athird party is 
attached. By section 91 the remedy of the 3rd 
party is to institute.a suit in the Civil Court. 
I do not think thatthe Legislature intended 
wrongs to immoveable properties belonging to 
third parties to be differently dealt with. 

The claim as laid in the plaint 
13 really for money had and received for the 
use of defendants Nos. 2 and 3; there is an 
alternative claim against the Ist defendant 
for haying compelled the plaintiff to pay that 
arrears. Ido not think this is a claim for 
damages. The claim is under section 69 of 
the Contract Act. [See Subramania Tyer v. 
Vengappa Reddi (3). | 

For all these reasons, I hold that the de- 
cision of the Courts below is right. I would 
dismiss the second appeal with costs, 

BAKEWELL, J—The dispute in this case 
was between a landholder, the appellant in 
the case, and a ryot, the first respondent, as 
to whether a certain parcel of land fell with- 
in the latter’s holding. The landholder 
treated it as falling within the holding of 
another ryot and took proceedings against 
him for sale of the holding for arrears of 
rent. It has been found by the lower Courts 
that the land in fact fell within the Ist re- 
spondent’s holding and that the sale thereof 
for arrears of rent under the Estates Land 
Act was without notice to the ryof under gec- 
tion 112 and was wrongful, The lst re- 
spondent, under section 122, paid the amount 
claimed in order to stop the sale, and sec- 
sion 128 gives him a remedy by way of 
charge on the holding and also reserves to 
him any other remedy to which he may be 
entitled. Clearly the Ist respondent’s remedy 
was under section 72 of the Contract Act for 


(3) 4 Ind. Cas, 1083; 38 M. 232; 19 M. L, J. 730, 
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payment of money paid funder coercion as 
against Ist respondent and his suit would be 
one for damages. Under the English Com- 
mon Law an action in this case would lie 
under these circumstances upon an implied 
assumpsit, and the measure of damages would 
be the amount paid by the plaintiff, 

Under section 189 of the Estates Land 
Act and Article 21 of Schedule A, a suit for 
damages not otherwise provided for is heard 
by the Revenue Officer and a Civil Court is 
prohibited from taking cognisance of a matter 
in respect of which such snit might be 
brought. Under section 213 a suit for dama- 
ges before the Collector may be brought in 
respect of any proceedings taken under colour 
of the Act, or a neglect or breach of any of 
its provisions, and a suit may’ be brought in 
a Civil Court in any case not taken ont of 
its jurisdiction by the Act. 

The relation of landholder and ryot existed 
between the parties. 
formed part of an estate, and-the sale of that 
land was certainly under the provisions of 
the Act, and there was neglect to give the 
lst respondent notice that he was in arrears 
under section '112 in respect of this land, 
and for these reasons I think that a suit to 

“recover the amount paid by him falls within 
section 213. Such a suit, being a suit for 
damages,’ falls, in my opinion, within sec- 
tion 189 and Article 21 of'Schedule A and is, 
therefore, taken out of the jurisdiction of the 
Civil Court. Ido not think that any cause of 
action arises against the other defendants, 
because the plaint does not allege that they 
were bound to pay the rent for the plot in 
dispute and it was in fact payable by the 
plaintiff. 

For these reasons I would allow this ap- 
peal and dismiss the suits with costs through- 
out. 

SESHAGIRI Alyar, J.—My learned brother 
takes a different view. The result is that 
the second appeal is dismissed with costs, 


Appeal dismissed. 
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PATNA HIGH COURT. 
SEGOND Cryin Appear No. 2236 or 1912. 
May 5, 1916. 

Present:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
DAYA BHAL AND OTHERS~ - DEFENDANT&— 
APPELLANTS 
versus 


MAHARAJ BAHADUR SINGH— 


PLAINTIFF-—RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 14, 40, 54— 
Specific Relief Act (I of 1877), s. 27 (b)—Iqrarnamah 
— Covenant to grant land toa Society when needed for 
construction of dharmsala— Right of grantee— Contract 
void for indefiniteness—Rule against perpetuities— 
Personal contract—Suit for possession, maintainability 
of —Specific performance, right to—Appeal, second— 
Conversion of suit into one for speci, ific performance, 
whether permissible. 

The Raja of Palganj executed an iqrar namah in 1872 
in favour of one Gas manager of the Sitambari Jain 
Society, covenanting to evant land on or below Paras- 
nath Hill to the latter whenever they required it for 
the purpose of building a mandir or dharmsala, and 
empowering the granteestotake the land if the grantor 
or his heirs should refuse to give it. The plaintiff, as 
manager of the Jain Society, gave notice tothe Raja 
that land was required and took possession of suit 
land in 1907. The defendants, a rival Society, it was 
alleged, dispossessed the plaintiff. The plaintiff in- 
stituted the present suit for possession under the 
terms of the said iqrarnamah: 

Held, (1) that, if the covenant was to be construed 
as creating an interest in the land oras running with 
the land, it was bad as offending against the rule 
against perpetuities and preventing the owner from 
alienating his estate before the happening of a condi- 
tion which may never occur, bothon general principles 
and under Hindu Law; [p. 484, col. 2; p. 456, col. 2; 
p. 487, col. 1.] | 


Sreemutty Tripoora Soonduree v. Jaggur Nath Dutt, 
24 W.R. 321; Nobin Chandra Soot v. Nawab dli 
Sarkar, 5 C. W. N. 348; Ananth Nath Maitra v. Kumar 
Keshab Narain Roy, 5 Ind. Cas. 487; 14.C. W. N. 601; 
London South Western Railway Company v. Gomm, 
(1882) 20 Ch. D. 562; 51 L. J. Ch. 530; 46 L. T. 449; 
80 W. R. 620; Chandi Churn Barua v. Sidheswari 
Debi, 16 O. 71; 15 I. A. 159; 12 Ind. Jur. 329; 5 Sar. P. 
C. J. 281, referréd to. h 

(2) that the covendnt was in the nature of a per- 
sonal contract, and, though as such not obnoxious to 
the rule against perpetuities, was invalid and inope- 
rative owing to its vague and indefinite nature; 
[p. 484, col. 2; p. 487, col. 2; p. 488, col. 1.] 

(8) that the grant did not create a religions endow- 
ment but only a secular estate and was, therefore, not 
exempt from the rule against perpetuities; [p. 487, 
col. 2.) 

(4) that section 40 of the Transfer of Property Act 
did not apply to the covenant which was, therefore, 
not enforceable against the heirs and assigns of the 
grantor; [p. 487, col. 2.] 

(5) that plaintiff could not be allowed, “in i second. 
appeal, to convert his suit into one for specific per- 
formance, [p. 485, col. 1; p. 488, col. 1.] 

Per Jwala Prasad, J—Assuming that plaintif wag 
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entitled to sue for specific performance, it could 
not be a sound exercise of the Court’s discretion to 
grant specific performance, having regard to the 
vague, indefinite and uncertain terms cf the cove- 
nant. -[p, 488, col. 1.] 

Bibi Jawahir Kumari v. Chatterput Singh, 2 C. L. 
J. 343; Singheeram Poddar v, Bhagbat Chander, 6 
Ind. Cas. 639; 11 C. L. J. 548; Puchha Lal v. Kunj 
Behari Lal, 20 Ind. Cas. 808; 19 C. L.J. 213; 18 C. W. 
N. 445 and Walsh v. Lonsdale, 21- Ch. D. 9; 52 L. 
J. Ch. 2; 46 L. T. 858; 31 W. R. 109, distinguished. 

Per Chamier, C. J.—It would seem to follow from 
the terms of section 54 of the Transfer of Property 
Act that a contract to give immoveable property does 
not, of itself, give any interest in the property. [p. 
484, col. 2.] 

The fact that the plaintiffs have taken possession 
of the land in pursuance of a contract which could 
be specifically enforced does not, on the principle of 
the decision in Walsh v. Lonsdale, 21 Ch. D. 9; 
52 L. J. Ch. 2; 46 L. T. 858; 81 W. R. 109, give 
them the samo rights as if the land had actually 
been conveyed to them, The principle of that deci- 
sion has been applied to India with some misgiving 
and it should not be applied to this case, It is doubt- 
ful whether it should be applied to any case in India, 
except possibly the Presidency towns. [p. 484, col.l; 
p. 485, col, 1.] 

Second appeal from a decision of the Judi- 
cial Commissioner, Chota Nagpur, dated the 
27th June 1912. 

Messrs. Hasan Imam, K. P. Jayaswal 
and Sailendra Nath Palit, for the Appellants, 

Mr. Pugh (with him Messrs. Shorasht Charan 
Mitter, Chandra Sekhar Banerjee, Haran 
Chandra Mitter and Bankim Ohunder De), for 


the Respondent. 


JUDGMENT. 

UHAMIER, O. J.—This appeal arises out of 
a suit by the respondent for possession of a 
small plot of land in Mauza Madhuban, 
which adjoins the celebrated hill of Paras- 
nath, both being within the zemindarz of the 
Raja of Palganj. 

The respondent is the manager of the 
affairs of the Sitambari Jain Society at Paras- 
nath and Madhiban and he brought this suit 
for and on behalf of thatSociety. His case is 
that under an igrarnamah of May 16th, 1872, 
executed by Raja Parasnath Singh, father of 
the present Raja of Palganj, in favour of 
Harakh Chand Golaicha representing the 
Sitambari Jain Society, the Society is entitl- 
ed to build temples and dharamsalas any- 
where that it pleases on the Parasnath Hill 
or in Madhuban and to take possession of the 
land required for the same in case the Raja 
for the time being refuses to give it, that ac- 
cordingly in 1907 the Society, being under 
the necessity of building a dharamsala on the 
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land now in suit, gave Raja Parsanath Singh 
notice to that effect and took possession of 
the Jand without objection on his part and 
remained in possession till April 1910, when 
it was dispossessed by the appellant Daya 
Bhai, acting in the interest of a rival sect of 
Jains (Vigambaris). 

The appellants, Daya Bhai and others who 
were the principal defendants to the suit, de- 
nied that notice had been given to the Raja or 
that the Sitambari Jains had any intention 
of building a dharamsala or that they had 
taken possession of the land, or that they 
were entitled, as and when they pleased, to 
take possession of land on the Parasnath 
Hill or in Mauza Madhuban. These de- 
fendants pleaded that they were entitled 
to the land in suit under a patta granted to 
them in 1910 by Rani Parbati Kuar, who 


‘holds Mauza Madhuban under a khorposh 


mukarrart executed in her favour in 1902 by 
Raja Parasnath whose daughter-in-law she 
was. 

The Munsif held that the respondent was 
bound to give notice to the Raja before taking 
possession of the land. He doubted whether 
any notice was given in 1907 but held that if 
notice was given, it was irregular and did uot 
entitle the respondent to take possession; he 
keld also that the respondent had failed to 
prove that the Sitambari Jains had been in 
possession from 1907 to 1910. 


The Judicial Commissioner on appeal held 
that notice was proved to have been given to 
the Raja but that it was irregular and defec- 
tive, inasmuch as it should have been given 
either to the thorpushdar or to the manager 
of the Raja’s estate, which was atthe time 
under the Chota Nagpur Encumbered Estates 
Act. He held, however, that the defect in the 
notice was not fatal to respondent’s claim 
that the Sitambaris were entitled to take 
possession of the land without notice under 
the zgrarnamah of 1972, which was a “limited 
transfer” of the Raja’s rights, and that they 
had in fact taken and held possession for 
three years. He accordingly decreed the 
claim. 

In second appeal it is contended that the 
provision in the ‘grarnamah on which the 
respondent relies is void for uncertainty .and 
vagueness and also because it offends against 
the rule against perpetuities or remoteness, 
Alternatively itis contended that the provi. 
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sion in question was only a personal contract 
to convey land to the Sitambaris and created 
in their favour no interest entitling them to 
maintain the present suit. 


The respondent disputes the correctness of 
the first contention. His position is that the 
land which was the subject of the zgrarnamah 
was not the property of the Raja, but was 
dedicated to the deity on whose behalf the 
Sitambari Jain Society managed it and that 
this was reengnized by the ¢grarnamah. The 
respondent urges that if the alternative 
contention is correct and there was only a 
personal contract to convey land to the 
Sitambaris, the contract is binding on the 
present Raja and his assignees and further 
that the Sitambaris, having taken possession 
in pursuance of a contract which could be 
specifically enforced, have onthe principle of 
the decision in Walsh v. Lonsdale (1) the same 
rights as if the land had actually been con- 
veyed to them. In the last resort the re- 
spondent contends that the suit should be 
treated as one for specific performance. 


The provision in question runs as follows: 
“If the Sitambari Jain Society shall require 
any place on Parasnath Hill or below at 
Madhuban for erecting mandir or dharamsala 
and for doing repairs and making bricks for 
the said purpose. in that case, and my heirs 
shall give for making mandir, dharmasala and 
bricks land, stones and timber from tke hill 
free of cost, and if I and my heirs refuse to 
give, in that case the Sitambari Jain Society 
shall take the same of its own power (upne 
tkhtyar se)” 


It is quite clear that the hill of Parasnath 
and the village Madhuban were the property 
of the Raja. On this point it is unnecessary 
to add anything to what was said by the 
Calentta High Court in the famous ‘Piggery’ 
case [| Dhunput Singh v. Paresh Nath Singh 
(2)]. There is no foundation whatever for 
` the suggestion thatthe ¢grarnamah recogniz- 
ed any title in the deity. If the respond- 
eut has any right in or to the land nuw in 
suit it must be under the provision set out 
above. 


(1) 21 Ch. D. 9; 52 L. J. Ch. 2; 46 L. T. S58; 31 W. 
R. 109. 
(2) 21 ©. 180. 


INDIAN CASES, 


[1916 


Tf that provision should be regarded as an 
attempt to create an interest in favour of 
future generations of Sitambaris, it is void 
for remoteness, whether the case is governed 
by general principles or by section 14 of the 
Transfer of Property Act, or by the Hindu 
Law [if the operation of thatsection is exclud- 
ed by section 2 (d) of the Act]: Chandi Churn 
Barua v. Sidheswart Debi (3), Avula Ohara- 
mudi v. Marriboyina Raghavulu (4). 

Tf, on the other hand, the provision was no 
more than a personal contract to convey land 
to the Sitambaris it is not affected by the rule 
against remoteness | Avula Oharamudi v. Marri- 
boyina Raghavulu (4) and South Eastern Rail- 
way Company v. Associated Portland Cement 
Mauufacturers (5).] In my opinion the pro- 
vision was not intended to create an interest in 
favour of the Sitambaris and further’such a 
provision cannot in India be regarded as creat- 
ing an interest in favcur of the other party to 
the transaction. Section 54 of the Transfer 
of Property Act, which, as I understand, re- 
produces the previously existing law on the 
subject provides, that a contract for sale of 
immoveable property does natrof itself create 
any interest in the property, and it would 
seem to follow that a contract to give 
immoveable property does not of itself 
create any interest in the property. The 
respondent, however, contends that the con- 
tract is binding upon the present Raja and 
his assignees including the appellants under 
section 40 of the Transfer of Property Act. 
Mr. Pugh pointed out that the Act was passed 
before the decision in the case of London 
and South Western Railway Company v. Gomm 
(6) and he suggested that until that decision 
was pronounced, the case of Tulk v. Mozhay 
(7) was understood to apply as well to affir- 
mative as to restrictive covenants and hence 
section 40 of the Transfer of Property Act, 
which was intended to reproduce the English 


_ Law, is not confined to restrictive covenants 


(3) 16 C. '7:; 15 I. A, 159; 12 Ind. Jur, 329; 15 Sar. 
P.C.J 2341. 

(4) 28 Ind. Cas. 871; 28 M. L. J. 471; 18 M. L. T. 
78; (1915) M. W. N. 596. 

(5) (1910) 1 Ch. D. 12, 79 D. J. Ch, 150; 101 L. T. 
E65; 74 J. P. 21; 548. J. 80; 26 T. L. R. 61. 

(6) (1882) 20 Oh. D. 562; 51 L. J. Ch. 580; 46 L. 
T. 449; 3N W. R. 620; 

(7) (1848) 2 Ph. 774; 1 Hall & Tw. JOE; J8. J. 
Ch. 83; 13 Jnr. 89; 41 E. R. 1148; 78 R. R. 289; 12 L. 
T. (0. s.) 469, 
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but applies to every obligation arising out of 
a contract and annexed to the ownership of 
immoveable property. In this connection 
Mr. Pugh relied also upon section 27 (b) 
of the Specific Relief Act. Assuming that 
this contention is correct, we have next to 
consider whether the respondent is entitled 
to maintain this suit. The principle of the 
decision in Walsh v. Lonsdale (1) has been 
applied in India with some misgiving. [See 
Bibi Jawahir Kumari v. Chatterput Singh (8), 
Stngheeram Poddar v. Bhagbat Chander (9) 
and Puchha Lal yv. Kunj Behari Lal (10).] It, 
has never been applied to such a case as this 
where there is no question of an agreement 
for a lease. In the absence of authority 
I am certainly not prepared to apply the 
doctrine of Walsh v, Lonsdale (1) to the present 
ease, and I doubt very much whether it 
should be applied to any case in India 
except possibly in the Presidency towns. 
ln my opinion the respondent has failed 
to prove any title to the land in suit and, 
herefore, the suit as a suit for possession 


thould be dismissed. 


Assuming that the: respondent might 
have maintained a snit for specific 
performance, I do not think that we should 
at this stage allow him to convert this 
suit into a suit for specific performance. 
Nor is there anything in the conduct of 
the Sitambaris which -should induce us to 
show them any indulgence. The dispute 
is in reality one between the rival sects. 
Each sect wishes to keep the other away 
from the Parasnath Hill. The Sitambaris 
have gone so far as to contend that the 
owner of the estate or his representative 
for the time being must for all time 
consult the Sitambaris before leasing to 
other persons any plots of land on the 
hill or in Madhuban. I would allow Second 
Appeal No. 2336 of 1912, dismiss the suit 
and give the appellants their costs in all 
three Courts. 


Jwata Prasap, J.—This appeal arises out 
of a suit which was brought by the re- 
spondent in the Court of the Munsif of 


(8) 20. L, J. 343. 
(9) 6 Ind. Cas. 632; 110. L. J. 643. 
: £ 20 Ind. Cas. 808;19 0, L. J. 213; 18 ©, W.N. 
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Giridih to recover possession of a piece 
of land measuring 24 kathas, from which 
the plaintiff is said to have been dispossess- 
ed. The plaintiff is a member and repre- 
sentative of the Sitambari Jain Society and 
manager and shebait of Parasanathji on behalf 
of the said Society. The land in suit is 
situated at Madhuban close to the Paras- 
nath Hil, which belongs to the Raja of 
Palganj. The plaintiff has based his claim 
upon an igrarnamah, bearing date the 16th 
May 1872, executed by Raja Parasnath Singh, 
father of the present Raja of Palganj, in 
favour of Babu Harakh Chand Golaicha, then 
Manager cf the Sitambari Jain Society, in order 
to settle certain disputes that existed between 
the Raja and the Sitambari Jain Society 
regarding the offerings presented to the 
Jain Mandir which stands on the Parsanath 
Hill, appertaining to the gaddi Palganj. 
The plaintiff asserts that by virtue of the 
said ¢grarnamah the Sitambari Jain Society 
is empowered to build temples and 
dharamsalas at any place on the Parasnath 
Hill and in Madhuban according as it 
pleases and in case of refusal by the Raja 
or his heirs to give such land, the Society 
is competent to take the same ofits own 
power. The plaintiff’s case is that by virtue 
of the right vested in him by the zgrarnamah, 
he sent an čitala or notice tothe Raja of 
Palganj in 1907, informing him that herequir- 
ed the Jand in suit for the purpose of erecting 
a dharamsala, took possession of it in that 
very year ‘and continued to be in possession 
without any objection on the part of the 
said Raja till April 1910, when he was 
dispossessed by the defendants-appellants, 
representing the rival Jain Society called 
the Digambari. The appellants resisted the 
claim of the plaintiff. They took all pos- 
sible pleas in their written statement, most 
of which do not now arisein this appeal and 
need not be stated. They contend inter alia that 
the plaintiff never took possession of the land 
in suit, that his allegation of possession and 
dispossession is false and that the plaintiff did 
not acquire any right to the land and was not 
entitled to take any land at Madhuban at 
his own choice, as alleged by the plaintiff. 
The defendants claim that the land in suit 
was settled with them in 1910 by Rani 
Parbati Kuar, in whose favour the late Raja 
Parasnath Singh had executed a khorposh 
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mukarrarí lease on 14th April 1902 for 20 
years and that the defendants took possession 
of the land and built a house on it. Rani 
Parbati Kuar was subsequently impleaded 
as defendant in the suit at the instance 
of the defendants, but she did not contest 
the suit. The Munsif dismissed the plaint- 
iff’s claim, holding that the 
right in the disputed land was 
established and the Society’s possession 
was not proved. ‘The plaintiff appealed tu 
the Judicial Commissioner of Chota Nagpur, 
who by his judgment, dated the 27th June 
1912, reversed the decision of the Munsif 
and decreed the suit in favour of the 
plaintiff. The Appellate Court below has 
found that the plaintiff took possession of 
the land for the purpose of erecting a 
dharamsala in 1907 and remained in 
possession of it until dispossessed by the 
defendants in 1910. The lower Appellate 
Court has further held that the zqrarnamah 
operated as a limited transfer of the Raja’s 
right in favour of the plaintiff and that 
he was entitled to take possession of the 
land in suit and as soon’ as he took posses- 
sion of it, he acquired a perfect title to it. 


It is contended on behalf of the 
appellant that the plaintiff has no right 
to the land in suit and that the ¢grarnamah 
in question is null and void. It is vague 
and uncertain in its terms and offends 
against the rule of perpetuities or remote- 
ness applicable to Hindus. i 

It is a suit in ejectment and in order 
to succeed the plaintiff must clearly 
establish his title to the land. ‘The, plaintiff 
has based his claim entirely upon the 
iqgrarnamah, which among other things recites 
as follows: 

“If the Sitambari Jain Society shall 
require any place on Parasnath Hill and 
below thereof at Madhuban for erecting 
mandir and dharamsala and for doing 
repairs and making bricks for the said 
purpose, in that case I and my heirs shall 
give for making mandir, dharamsala and 
bricks land, stones from the hill and 
timber free of cost, and if I and my 
heirs refuse to give, in that case the 
Sitambari Jain Society shall take the same 
of its own power.” 

‘A translation of the clause is 


not 


also to 


be found in Exhibit 82, judgment in the. 
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Piggery case [Dhunput Singh v. Paresh Nath 
Singh (2)). 


The covenant in question gives to the 
Sitambari Society power to take possession 
of any land on the whole of Parasnath 
Hill and at Madhuban without any limitation 
as to time, area or situation and upon 
the contingency of a dharamsala or temple 
being required to be built, which may or 
may not happen, and it is not known 
when the contingency would arise, 


The covenant is unlimited in point of 
time and was obviously intended to be so. 
It is not possible to insert a limit of 
time or to put in “within .a reasonable 
time”, as it “would be contrary to the 
intention of the parties. If the covenant 
can in any way be construad to create an 
interest in the land and as running with 
the land, it is affected by the rule against 
remoteness, or perpetuity, inasmuch as it 
oreates a future interest which may possibly: 
vest after an indefinite period, and as by 
the existence of such interest. the owner 
is prevented from alienating his “estate, 
discharged of it, before the happening of 
the condition, and that event may possibly 
never occur, This. view. was adopted as. 
early as in the case of Sreemutty Tripoora 
Sconduree v. Juggur Nath Dutt (11) and 
followed in a series of cases [Nobiw 
Ohandra Koot v. .Nawab Al Sarkar 
(12) and Anath Nath Maitra v. Kumar 
Keshab Narain Ray (13)]. In London South 
Western Railway Company vw. Gomm (6) 
it was held- that the covenant to reconvey 
land whenever the Company required was 
invalid, as it gave to the Company an 
executory interest in laud to arise on an 
event which might occur after the period 
allowed by the rules as to remoteness. , 

In the Privy Council case, Chandi Churn . 
Barua v. Sidheswart Debi (8), the Raja of 
Bijni had agreed that if ever the descend- 
ants or the donees were not provided with 
means of maintenance by the Raja or_his 
heirs, they would be entitled to take posses- 
sion of the villages mentioned in the agree- 


(11) 24 W. R. 321. 4 
(12) 50, W, N. 343. 
(13) 5 Ind. Cas, 487; 14 C. W. N. 601. 
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ment. Their Lordships in the Privy Council 


held that the covenant was void and in-: 


effectual, observing that the covenant “might 
be regarded as importing a present assign-. 
ment to persons not in existence, subject to a 
suspensive condition which might prevent 
its ever taking effect; or it might be regarded 


as a covenant intended to run with the Raj - 


estate, in favour of non-existing covenantees, 
to give the villages to them in the event 
specified.” In either view the covenant was 
held to be equally ineffectual and to impose 
a restraint upon alienation which is contrary 
to the principles of Hindu Law. If the 
covenant purports to give to the Sitambaris 
a right to take any land and at any time 
they like on the whole of the Parasuath Hill, 
which covers.a very large area, it prevents 
the owner of the property or his successors 
from ever alienating the property, discharged 
of the estate created by the covenant. It js 
.vague, indefinite. and unreasonable in its 
terms and hence invalid and inoperative. 
Thus if the covenant in question be regarded 
as creating an interest in land in’ favour 
of the Sitambaris for all time, it is void 
for remoteness- both on general principles 
and under the Hifidu Law, ` 


It . is.. further - contended on- behalf of the 
` plaintiff-respondent that the Parasnath Hil 
was not the property of the Raja but it 
belonged to the. Sitambari Jains-and was 
dedicated to the deity, and that the agree- 
ment in question did not create a new 


interest in them but simply confirmed the. 


pre-existing title of. the Society. The Si- 
tambaris; therefore, having taken possession 
of the-land in suit in order to erect a 
dharamsala, could’ not be ousted by the 
Raja. of Palganj or his transferees, the 
defendants. There is no evidence on the 
record-to show that the hill ever belonged 
to the Sitambaris. On the other hand 
the recital in the agreement itself, the 
pleadings in the case and the judgment 
in the Piggery case [ Dhunput Singh 
v. Paresh Nath Singh (2)] clearly show 
that the hill is the property of the gaddi 
Palganj and the name of the Raja as 
proprietor-thereof ‘is registered in the record 
of earliest Settlement of the hill. 

The contention of the respondent that the 
grant creates a religious endowment and 
hence the rule as to perpetuities does not 
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apply,’ must fail. The ¢grarnamah creates 
only a secular estate, if ‘at all, though the 
motive may be a religious one. There is 
no dedication to any deity in the zqrarnamah 
and it cannot stand on the same footing 
as a religious endowment and is not exempt 
from the rule against perpetuities as held 
io Anantha Tirtha Chariar v. Nagamuthu 
Ambatagaren (14). 


The covenant in question: does not, to my 
mind, in any way create any interest in 
land in favour of the plaintiff. It is not 
a transfer of any right in the property and, 
therefore, does not give to the plaintiff a 
right, vested or conditional, in the land. 
Under section 54 of the Transfer’ of 
Property Act a contract for the sale of 
immoveable property does not itself create 
any interest in the property. Itis nothing 
more than a personal contract by the late 
Raja Parasnath, the executant of the agree- 
ment, in favour of the Sitambaris.° If itis 
merely a personal covenant to convey land, ` 
it is of course not obnoxious to the rule of 
remoteness, as held in the South Hasten 
Railway Company v. Associated Portland 
Cement Manufacturers (5) and Arula Chara- 
mudi y. Marriboyina Ragharulu (4). 


The respondent, however, contends that if 
if is a personal covenant, it is binding upon 
the Raja who executed the agreement of 
1872 and his heir, the present Raja of 
Palganj,as well as upon his assignees 
including the appellants. Counsel for the 
respondent has relied upon section 40 of the 
Transfer of Property Act and upon the 
decision in Tulk v.. Morhay (7). Section 40 
of the Transfer of Property Act does not 
apply to the covenant in question. Section 2 
of the Transfer of Property Act makes 
Chapter 11, in which section 40 oceurs, 
subject to the rules of Hindu Law. The 
principle of the decision in Pulk v. Morhay 
(7) only applies to restrictive covenants 
and does not apply to the covenant in 
question, which is clearly an affirmative one 
and I cannot agree with the learned Counsel 
for the respondent when he asks us to read 
into the covenant a restrictive caluse by 
implication. Onur attention has been drawn 


(14) 4 M. 200. 
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to section 27 (b) of the Specific Relief 
Act to show that the agreement is binding 


upon the assignees ofthe covenantor including’ 


the present appellants. The question is 


whether the covenant is a contract of 
which specific perforinance could be ob- 
tained. 


I doubt whether it would bə a sound 
exercise of discretion under section 27 of 
the Specific Relief Act to grant specific 
performance of the covenant in question, 
regard being had to the vague, indefinite 
and uncertain terms of the covenant. 

The agreement was executed in 1872 and in 
1902 the Raja granted the estate in which 
the land in suit is situate to the khorposhdar, 
No attempt was made to enforce the rights 
given the Sitambaris under the covenant in 
“question until 1907. The Raja is dead and 
his present heir is not made a party to 
the suit. 


In Bibi Jawahir Kumari v. Chatterput 
“Singh (8) and Singheeram Poddar v. Bhagbat 
Ghander (9) the agreements for lease were 
complete in every respect and were acted upon 
by the delivery of possession of the premises 
and the payment of rent. Similarly in 
Puchha Lal y. Kunj Behari Lal (10) the pur- 
chase-money was paid and the possession 
of the property sold was obtained under the 
kabala. In the case, following the principle 
of Walsh v. Lonsdale (1), it was held that 
the requisite formalities of the execution of 
documents and the registration thereof did 
not bar the accrual of the legal rights and 
liabilities as between the parties to the 
agreement and that specific performance of 
such a contract could be given effect to. 
There was no question in these cases of 
the covenant being vague or indefinite or 
being affected by the rules as to remoteness 
or perpetuity. These authorities, therefore, 
have no application to the present case. 

Assuming that the plaintiff could have 
maintained a suit for specific performance, 
he is not entitled to any relief in the suit 
as framed and he cannot be allowed to 
amend the plaint at this stage so as to 
materially alter the character of the suit. 
The plaintiff has failed to prove his title to the 


land and cannot maintain the suit for eject: 


ment. The result is that the suit must 
be dismissed and the appeal allowed with 
costs, 
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By tue Court.—The order of this Court is 
that this Appeal (No. 2336 of 1912) is allow- 
ed and the suitis dismissed. The appellants 
will get their cost from the respondent in 
all three Courts. : 


Appeal allewed; Suri dismissed, 


MADRAS HIGH COURT. 
Ssconp Civiu Apprat No. 966 or 1914. - 
March 13, 1916. 

Present:—Sir John Wallis, Kr., Chief Justice 
and Mr. Justice Srinivasa Aiyangar. 
MALAIMEL THIRUVENKATA 
CHARIAR AND ANOTHER — Derenpants Nos. 4 
AND 5—-APPELLANTS 

versus : 
PARI SESHADRI 1YENGAR AND OTHERS 
— PLAINTIFF AND Derenpants Nos. 1 10 3 


— RESPONDENTS. 

Vendor and purchaser—Purchaser under registered 
deed with notice of prior contract to sell to another 
— Subsequent execution of registered conveyance to con- 
traciee—Possession, suit Jor, by first purchaser- Right 
of second purchaser to resist suitt—Priority—Trusts Act 
(IL of 1882), s. 91—Specific Relief Act (I of 1877), s. 
27-——-Transfer of Property Act (IV of 1882), s. 40. 

A vendee of immoveable property in possession 
under a registered sale-deed executed by the legal 
owner can resist a suitfor possession by a prior 
registered transferee, if the conveyance to the defénd- 
ant was made in pursuance of a contract to sell by 
the vendor, of which the plaintiff had notice at the 
date of his sale, inasmuch as under section 91 of 
the Trusts Act the prior transferee holds the pro- 
perty for the benefit of the subsequent transferee 
to the extent necessary to give effect tothe contract 
to sell. [p. 489, col. 2; p. 491, col. 1.] 

Kurri Veerareddt v. Kurri, Bapireddi, 29 M. 336; 16 
M. L. J. 395; 1 M. L. T. 158, explained and distin- 
guished. 

Lakshmi Doss v. Roop Laul, 30 M. 169; 17 M. L.J. 
19; 2 M. L. T. 4; Raja Rajeswara Dorai v. A:wnachel- 
lam Chettiar, 19 Ind, Cas. 596; (1913) M. W. N. 453; 
13 M. L. T. 469; 38 M. 321; 24 M. L. J. 592; Puchka 
Lal v. Kunj Behari Lal, 20 Ind. Cas. 803; 18 C. W.N. 
415; 19 C. L. J. 218; Madugula Latchiah v. Mukha- 
linga, 30 M. 393; 17 M. L. J. 220; 2 M.L. T. 350; 
Namasivayam Pillai v. Nelliyappa Pillai, 18 M. 43; 
Khagendra Nath Chatterjee v. Sonatan Guha, 31 Ind. 
Cas. 987; 20 C. W. N. 149, referred to. 

Where, however, the person in, whose favour there 
isa contract of sale, sues to enforce the contract 
against a transferee, he should ask for possession 
and also for conveyance, as his right to possession 
shall commence from the date of such conveyance. 
[p. 490, cols. 1 & 2.} 
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Potter v. Sanders, (1846) 6 Hare 1: 67 E. R. 1055; 
77 E. R. l; Daniels v. Davison, 17 Ves. 433; 34 E. R. 
167; Gaffur v. Bhikaji, 26 B. 159; 3 Bom. L. R. 596; 
Gudur Ranga Reddi v. Gundala Pitchi Reddi, 25 Ind. 
Cas. 973; 1 L. W. 879, referred to. 

Per Srinivasa Aiyangar, J—The right of a person 
in possession under a contract of sale to resist a 
claim for possession by a transferee from the vendor 
has to be determined by the joint application of 
section 91 of the Trusts Act, section 40 of the Trans- 
fer of Property Act and section 27 of the Specific 
Relief Act, which enact in substance the right of 
the former to enforce the contract not only against 
the vendor but also against any person who has 
subsequently obtained the legal title from the 
vendor. The contract does not create a right in rem 
but only a righ in personam against the vendor, and 
that obligation is made enforceable against the sub- 
sequent purchaser as an obligation in personam to 
a limited extent, vız., to the extent of compelling 
him to give effect to the previous contract by way of 
-specific performance, though he is not liable in 
ar as the original vendor would be. [p. 490, 
col. J. 7 


Second appeal against the decree of the 
District Court, Chingleput, in Appeal Suit 
No. 226 of 1913, preferred against that 
of the Court of the District Munsif of Con- 
jeevaram, in Original Suit No. 23 of 1912. 

Mr. 8. T. Srinivasa *Gopalachariar, for the 
Appellants. 

Mr. V. Venkatachariar for Mr. O. Narasimha 
Chariar, for the Respondents. 


JUDGMENT. 


Warris, ©. J—~In this case the plaintiff 
sues to recover property in possession of 
defendants Nos. 4 and 5. Defendants Nos. 
1 to 8 first contracted onthe 12th July 1911 
to sell the property to the defendants 
Nos. 4and 5, then on the 11th September 
1911 sold it by registered sale-deed to 
the plaintiff, who had notice of the previous 
contract, and, subsequently, on the 17th Octo- 
ber 1911 executed a registered sale-deed in 
favour of defendants Nos. 4 and 5 and 
put them in possession, after which the 
plaintiff instituted the present suit, Original 
Suit No. 23 of 1912, for possession. The 
lower Appellate Court has decided that, 
as the defendants Nos. 4 and 5 have not 
obtained a registered sale-deed, they are 
not entitled to possession, citing the Full 
Bench decision in Kurri Veerareddi v. Kurri 
Bapireddi (1). That, however, was a suit 
by the plaintiff to recover possession from the 
defendant who had not obtained a registered 


(1) 29 M. 386; 16 M. J. 895; 1 M, L. T. 153, 


INDIAN OASËS, 


THIRUVENKATA CHARIAR V. SESHADRI IYENGAR, 


- registered 


489 


sale-deed, but only a contract to sell. 
Here the plaintiff has obtained a transfer 
by duly registered document from defendanta 
Nos. 1 to 3, with notice of the prior contract 
by these defendants to sell the property to 
defendants Nos. 4 and 5. In this state of 
things he is bound by section 91 of the 
Indian Trusts Act to hold the property 
for the benefit of defendants Nos. 4 and 5 
to the exterit necessary to give effect to the 
contract. No such statutory obligation ig 
imposed on the original owner who refuses 
to carry ont his contract to sell and the 
decision in Kurri Veerareddt v, Kurri 
Bapıreddi (1) is, therefore, distinguishable. 
The question then is whether the defendants 
Nos. 4 and 5, who, in the absence of a, 
conveyance, have no right to 
recover possession of the property, can defend 
their possessionas against the plaintiff, hy 
reason of the duty imposed on him by 
section 91 of the Indian Trusts Act to 
hold the property for them so far ag may 
be necessary for the performance of the 
contract with defendants Nos. 1t08. In 
Lakshmi Doss v. Roop Laul (2) a defendant 
who had made a transfer under cir- 
cumstances which entitled him to avoid 
it, was held by a Full Bench to be 
entitled to retain his possession against the 
transferee, though he had not sued to set 
if aside and such a suit had become 
barred. Similarly in the present case, it 
seems to me, that defendants Nos 4 and 5 
are entitled to resist the plaintiff's suit 
for possession, by virtue of the duty he 
is under to hold the property for the 
benefit of defendants Nos. 4 and 5 by virtue 
of section 91 of the Indian Trusts Act. 
Though the provision would not enable the 
4th and 5th defendants to sue for posses- 
sion without at the same time praying for a 
conveyance, there is, as pointed ont in Rajah 
Rajeswara Dorai v, Arunachetlam Chettiar 
(3), a great difference between the position 
of a plaintiff and a defendant in such a 
case, and I thiok it is quite unnecessary 
to deprive the defendants Nos. 4 and 5 
of possession and drive them to another 
suit. This is also the decision in Puchha 


(2) 30 M. 169; 17 M. I. J. 19; 2 M. L. T. 4. 
(3) 19 Ind, Cas, 596; 24 M. L. J. 592 (1913) M 
W, N. 453; 18 M. L. T. 469; 38 M. 821. 


490 
THIRUVENKATA CHARIAR V, SESHADRI IYENGAR, 


Lal v. Kunj Behari Lal (4), I would, there- 
fore, reverse the decrees of the lower 


Courts and remand the snit to the first 
Court for trial of issues Nos. 2, 8 and 4. 
Costs will abide. 

Srinivasa ÅIYANGAR, J.—The question 


- whether defendants Nos. 4 and 5 are entitled 
to resist the suit for possession by the 
plaintiff, who has now got the title, has 
to be determined by a consideration not 
merely of the provisions of section 91 
of the Trusts Act, but also of section 40 
of the Transfer of Property Act and section 
2” of the Specific Relief Act. All the 
three sections enact in substance the right 
of a person who had obtained a contract of 
sale, to enforce the contract against a 
person who has subsequently obtained a 
legal title to the property from the vendor; 
the contract by itself does not create a 
right in rem, but only creates a right in 
personam against the vendor and that 
obligation is made enforceable against the 
subsequent purchaser, as an obligation in 
personam to a limited extent, namely, to 
the extent of compelling him to give effect 
to the previous contract by way of specific 
performance, though he is not liable in 
damages asthe original vendor would be. 
The language of section 91 of the Trusts 
Act is that the subsequent transferee 
“must hold the property for the benefit of 
the latter to the extent necessary to give 
effect to the contract.’ It is clear, there- 
fore, that the subsequent transferee is not 
a simple trustee for the person holding the 
contract, but he is only a person who 
holds the property for the benefit of the 
contractee to the extent necessary to give 
effect tothe contract, If the contract by 
itself does not create a right in rem in 
the property contracted to be sold [as is now 
settled by the decision of the Full Bench 
in Kurri Veerareddé v. Kurri Bapireddi (1)], 
it cannot baye any greater effect as against 
the transferee with notice. The person 
holding a contract for sale can undoubtedly 
bring a snit as plaintiff to enforce that 
contract against the subsequent transferee 
and obtain a conveyance from him [ Potter v. 
Sanders (5); Daniels v. Davison (6)]; and 


(4) 20 Ind, Cas. 803; 19 C. L. J. 213; 18 0. W. N. 
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(5) (1846) 6 Hare 1; 67 E. R. 1055; 77 R. R. 1. 
(6) 17 Ves, 483; 34 E. R. 167. 
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in the same suit he may be entitled. to 
recover possession of the property, although, 
strictly speaking, his right to such posses- 
sion would accrue to him only after the 
execution of the conveyance. In Qafur v. 
Bhikaji (7) the plaintiff, who had obtained 
a sale-deed from the vendor, sned to 
recover possession from a person to whom 
his vendor bad sold the property with 
notice of the agreement for sale, but 
before the actul conveyance. Section 91 of 
the Trusts Act was considered and the 
plaintiff was given a decree for possession 
against the subsequent purchaser, but the 
correct form of the decree was said to 
be a decree for conveyance by the defendant 
to the plaintiff. A similar view was taken 
in a case in this Oourt, Gudur Rarga 
Reddi v. Gundala Pitchi Reddi (8). In 
that case specific performance against the 
vendor and the subsequent transferee with 
notice ‘was directed by ordering that the 
conveyance should be executed by both the 
vendor and the transferee. 


. 

In the case of a simple trust, where the 
trustee is a bare legal owner, the cestut 
que trust may be entitled to possession of 
the property and may compel the trustee 
to -place him in possession. If, however, 
the trust is an active trust, that is, ifthe 
trustee has to perform any duties in 
connection with the trust property, the 
cestut quetrust is not entitled to possession 
as a matter of right, though the Court 
can, in its discretion, give possession. See 
Lewin on Trusts, page 847; Perry on Trusts,. 
sections 328 and 329; Underhill on Trusts, 
page 363; and Godefroi on Trusts, page 431. 


The further question, which is the only 
one which arises in this case, is whether 
a person who is actually in possession 
under a prior agreement for sale could be 


“deprived of his possession by a subsequent 


purchaser on the strength of his title. In 
Kurri  Veeraredda v. Kurri Bapireddi (1), 
already referred to, this Court has held 
that as against the vendor himself he cannot 
keep possession, though, undoubtedly, he 
would be entitled to enforce the contract 


(T) 26 B. 159; 3 Bom. L. R. 596. 
(8) 25 Ind. Cas. 973; 1 L. W. 879. 
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by calling for a conveyance. But the 
difference between that case and the present 
case is that ‘Chapter IX of the Indian 
Trusts Act contains no provision which 


imposes an obligation on the vendor to hold | 


the property as a trustee for the contractee. , 
I must, however, confess that on principle 
this should not mike any difference. In 
the first place it ‘was wholly unnecessary 
to enact that the seller should hold the 
property’ .for the benefit of the purchaser 
to the extent necessary to give effect to 
the contract, for that is his obligation 
under -the contract itself. The need for 
section 91 arose, because the obligation of 
the original seller was made enforceable 
against the subsequent transferee with 
notice. If by the contract ‘of sale the 
purchaser obtafned no kind of interest in 
‘the property, if the ownership was wholly 
in the seller, and if by virtue of such 
ownership he is entitled to eject the 
purchaser as if he were a trespasser, it is 
difficult to see why a transferee from him 
should be ina worse position. In Kolathu 
Aiyar v. Rangavadhyar (9) the learned 
Judges seem to think that such a transferee 
can recover possession. 


Questions have arisen as to the position of 
persons bound by obligations in the nature 
of trusts under one or other of the sections 
contained in Chapter IX of the Trusts Act, 
and in these-cases it has been held that ‘a 
person in possession of the property is 
entitled to resist a claim for possession on 
the part of those who are bound by such 
obligations by pleading such an obligation, 
though an action by him as plaintiff to` 
enforce that obligation by calling for a 
conveyance or by setting aside a conveyance 
already executed, under some one or other 
of the provisions of the Specific Relief 
Act, may have been barred by limitation. 
Though there have been observations here 
and there in this Court [See Roop Daul y. 
Lakshmi Doss (10) per Subramania Aiyyar, J.; 
Raia Rajeswara Dorai v. Arunachellam Chettiar 
(3) per Sadasiva Aiyar, J.] that a defendant 
in possession who had not taken steps to set 


s 4 


(9) 18 Ind.’Cas, 203; 24 M. L. J. 84 at p.87; (1913) 
M. W. N. 163; 13 M. L. T. 179. 
(10) 29 M, 1 at p. 12. 
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aside a conveyance or to call for a con- 


veyance within the time limited by law is 
not entitled to resist a suitfor possession 
by the legal owner, it may be taken as 
settled, so far as this Court is concerned, 
by the decision of the Full Bench in 
Lakshmi Doss v, Roop Laul (2) that persons 
in possession, who have parted with their 
ownership by ‘a legal conveyance, which 
they are at liberty to repudiate, can by’ 
virtue of the possession plead the invalidity 
of the plaintiff’s title as against them and 
prevent the plaintiff from recovering 
possession on a defeasible title. In Madugula 
Latchiah v. Mukkalinga (11) the contrast 
between a suit to recover possession 
in defeasance of a legal title after 
the time limited to set aside that title, 
and a suit in which the plea that the 
plaintiff has a defeasible title is set up 
to defend the possession, is clearly brought 
out. The various provisions in Chapter IX 
of the Trusts Act were discussed at length 
in Raja Rajeswara Dorai v. Arunachellam 
Chettiar (3), where also the same principle 
was laid down, though Sadasiva Aiyar, J., 
was inclined to doubt the correctness of 
the decision in Lakshmi Doss v. Roop Laul 
(2). These were, however, cases where 
the defendant in possession was the 
original owner who kad conveyed the 
property to the plaintiff under cirenmstances 
which entitled him to rescind, and in 
which he defended his possession on his 
original title which did not pass absolutely 
to the plaintiff. In cases, however, where 
the defendant in possession was not the 
owner at any time, but was only entitled 
to geta transfer of the ownership as a 
personal obligation, it is difficult to 
distinguish on principle the decision in 
Kurri Veerareddi v. Kurri Bapireddi (1) 
and hold that he is entitled to resist the 
transferee’s suit for possession. There is, 
however, the provision in section 91 of the 
Trusts Act, and it is unnecessary to 
extend that decision to cases of transferees, 
After all, in legal theory, there does not 
seem to be any difference between the 
position of a buyer under a contract of 
sale in England and under the Indian 


(11) 80 M. 398; 17 M. I. J, 220; 2 M, L. T, 360, 
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Statute. Maitland’s Equity, page 111. In 
Namasivayam Pillai v. Nellayappa Pilla: (12), 
on a consideration of the several statutory 
provisions as regards a subsequent transferee 
with notice, if was held that he cannot 
sue in recover possession from a person 
who had a prior contract for sale. This 
decision was not referred to, or overruled, 
by the decision of the Full Bench. The 
same view was taken in Puchha Lal v. 
Kunj Behari Lal(4), which has been followed. 
in a still more recent case in Calentta, 
Khagendra Nath Chatterjee v. Sonatan Guha 
(13). Whether even the original vendor 
can recover possession, if he had delivered 
possession in pursuance of an express 
stipulation in the contract of sale, it is 
unnecessary to consider. Such possession 
may enure till: the conveyance is executed, 
when the purchaser would become entitled 
to possession, not by virtue of the contract, 
but by virtue of his title. See Doe d. Tomes 
v. Chamberlaine (14); Zimbler v, Abrahams 
(15). There is this further fact in this case; 
the 4th and ših defendants have obtained a 
conveyance from their vendors. Though at 
the time of the conveyance to the said de- 
fendants they had already executed a sale in 
favour of the plaintiff, I am inclined to hold 
that they were still entitled to fulfil their 
original contact by executing a conveyance 
atthe request of the contractees and to 
this extent repudiate the title conveyed to 
the plaintiff, not for their own benefit, 
but forthe benefit of the 4th and 5th 
defendants and to the extent necessary to 
fulfil their obligation. The question whether 
“the plaintiff was transferee for value 
without notice has not been tried. I agree 
the appeal must be allowed and the suit 
remanded to the first Court foi the trial of 
issues Nos. 2 to 4. Costs incurred hitherto 
will abide. . 
Appeal allowed; Suit remanded. 
Y. R. P. 
02 18 M. 43, 
13) 31 Ind. Cas. 987;°20 C ue N. 149. 

(14) (1889) 5 M. & W. 14; 9 L. J. Te 38; 151 E. R. 7, 


(15) (1903) 1 K. B. 577; 72 L. J. K. B. 103; 51 W. 
R. 343; 88 L. T, 46; 19 T. L. R. 1 ia. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. i 
MiISGELLANEOUS APPLIGATION No. 260 or 1915. 
ORIGINAL, Orvit Serr No. 95 or 1915. 
November 10, 1915. 
Present:—Mr. Pratt, J. C. 
JAN MAHOMED—Appuicant 
VENSUS č 
MANTHAR— JUDGMENT-ÖREDITOR— 


OPPONENT. 

Civil Procedure Code (Act V of 1908), 8. 47, O 
XXI, +. 58—Attachment, threatened—Third partys 
property—Payment under protest to avoid attachment 
—Claim for refund—Separate suit. 

A, in execution of an award decree against B, 
sought to seize the moveable property of B’s father, 
C, who thereupon, to avoid the attachment, paid the 
amount named inthe warrant under protest and 
applied under Order XXI, rule 58, Civil Procedure 
Code, for return of the money: 

Held, (1) that Order XXI, rule 68, Civil Procedure 
Code, was inapplicable as no property had been 
attached; [p. 492, col. 2; p. 498, col. 1.) 

(2) that O’s claim could not be determined in 
execution under section 47, Civil Procedure Code, 
ashe was neither a party to the suit nor his repre- 
sentative, but Gould only be enforced in a separate 
suit, [p. 493, col. 1.] 

Lodge v. National Union Invesiment Company Limit- 
ed, (1907) 1 Ch. 300 at p. 207;76 L. J. Ch. 187; 96 L. T, 
801; 23 T. L. R. 187; Dulichand v. Ramkishen, 7 C. 648; 
8 I. A. 93; 4 Sar, P. C. J. 245; 6 Ind, Jur, 493; Kanhya 
Lal v. National Bank of India, 18 Ind. Cas. 949; 17 
C. W. N. 541; (1918) M. W. N. 406; 13 M. L. T. 406; 
1l A. L. J. 418; 17 O. D. J. 479; 15 Bom. L. R, 472; 
184 P. L. R. 1913; 25 M. L. J. 104; 40 ©. 598; 40 I. A, 
56, referred to. 


Mr. Wadhumal Oodharam, for the Appli- 


cant. 
Mr. Kalumal Pahlumal, for the Opponent. 


JUDGMENT.—The judgment-creditor 
Manthear had an award decree against 
Umerdin. 

In execution of that decree moveable 
property was sought to be_attached in the 
house of the judgment-debtor,, Umerdin’s 
father, Jan Mahomed. 


The applicant Jan Mahomed states in -his 
application to this Court:— 

“The bailiff was about to actually seize 
the goods of the applicant when to avoid 
attachment, though illegal, the applicant 
under protest paid the amount named in the 
warrant.” 


On this statement of fact the applicant 
applies under Order XXI, rule 5€, that the 
money should be returned to bim, 

But rule 58 has no application, for it refers 
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.to the release of property which has been 
wrongfully attached. Here no property was 
attached. Mr. Wadhumal argues that the 
money was attached instead of the goods. 
But it is clear from the passage quoted 
from the application that the money. was 
not attached. The money was paid by 
the applicant to avoid the attachment. 

The applicant is neither a party to the 
suit nor a representative of a party and, 
therefore, his claim cannot be determined 
by a Courtof execution under section 47, 
Civil Procedure Code. 

Ifthe attachment was wrongful he has a 
Tight of action. It is the equitable action 
described by Lord Mansfield in Moses. v. 
Macferlan (1), quoted in Lodge v. National 
Union Investmint Company Limited (2), as one 
which lies for money which ez æqno eb bono 
the defendant ought to refund. This right 
of action was recognised by the Privy 
Council in Dulichand v. Ramkishen (3) and 
Kanhya Lal-y. National Bank of. India (4). 

- Applicant’s remedy is, therefore, by suit 
and not by application in execution pro- 
ceedings. This application is dismissed with 
costs. 

Application dismissed. 


(1) (1769) 2 Burr, 109£; Buller 129; 1 Black. 219 97 
R 


(2) (1907) 1 Ch. 300 at p. 807; 76 L. J. Ch. 187; 
96 L. T. 801; 23T. L. R. 187. 

(3) 7 0. 648 (P. C.); 8 L A. 93; 4 Sar. P. O. J. 245; 
5 Ind. Jur. 493. 

(41 18 Ind. Cas. 949; 40 C. 598; 17 © W. N. 641; 
(1918) M. W. N. 406; 13 M. L. T. 406; 11 A. L. J. 413; 
17 0. L. J.'479; 15 Bom. L. R. 472; 184 P. L. R. 1918; 
23 M. L. J. 104 40 L A 56. 





SIND JUDICIAL COMMISSIONER’ S 
F COURT. 

Seconp Civie Appear No. 6 op 1914. 

September 16, 1915. . 

Present:—Mr. Pratt, J. C., and 

< Mr. Boyd, A. J: C. 
EKODUMAL alas GULAMALI— 
“DEFENDANT — APPELLANT 
versus 

H. H. Sır AGA KHAN SULTAN 
MAHOMED SHAH—Puarntirr— 


` RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 96 (2,0. 
XLI, r. 27—Ex parte decree, appeal from—Remand for 
further evidence—Appellate Court, powers of. 

Au Appellate Court bas power onder Order XLI, 
rula 27, to direct the production of additional evi. 


dence, which has been wrongly excluded by the ori- 
ginal Court, even in appeals against ew parte decrees. 
[p. 493, col. 2.1, 

Sadhu Krishna Ayyar v. Kuppan Ayyangar, 80 M. 
54; 16 M. L. J. 479; 1 M. L. T. 268, followed. 

Jonarden Dobey v. Ramdhone Sinyh, 23 O. 738; Par- 
wati Shankar Durga Shankar v. Bai Naval, 17 B. 733, 
referred to. 


Appeal against the decree of the Joint 
Judge, Hyderabad. 

Mr. Dipchand Chandumal, 
lant. 

Mr. Fatehchand Asudomal, for the Respond- 
ent- 

JUDGMENT.—The appeal before the 
lower Court was an appeal from an ex parte 
decree. The appellant, who was defendant, 
contended that he had not been given a 
reasonable opportunity of adducing his evi- 
dence, and wished that that evidence should 
be taken. The lower Court held that such an 
application could only be made to the original 
Court and that the appeal was limited to 
the evidence on the record. We see no 
reason for putting that narrow construction 
upon the right of appeal against ex parte 
decrees, which is conferred by section 96 (2) 
of the Civil Procedure Uode. The Appellate 
Court has power under Order XLI, rule 27, to 
direct the production of additional evidence 
which has been wrongly excluded by the origi- 
nal Court. And there is nothing in the Code 
to suggest that the powers of an Appellate 
Court in hearingan appeal from an es parte dez- 
ree are more limited. Mr Fatehchand refers to 
the expression “an appeal may lie” in section 
96 (2) and attributes some mysterious signi- 
fieance to that phrase, because the words 
“an appeal shall lie’ appear in section 
96 (1). The right of appeal from ez parte 
decrees was at one time doubted and the 
doubt was removed by an amending Act. 
The phrase “an appeal may lie” only ex- 
presses the idea that such an appeal is com- 
petent. Mr, Fatebchand also relies on the 
cases of Jonardan Dobey v. Ramihone Singh (1) : 
and Purvatishankar Durgashankar v. Bat 
Naval (2). Both these cases, however, have 


for the Appel- 


“been considered ina Full Bench decision in 


Sadhu Krishna Ayyar v. Kuppan Ayyangar 
(3), in which we concur. 


(1) 23 C. 788. 
(2) 17 B. 733. ; 
(3) 30 M: 54; 16 M. L, J. 479; 1 M. L T, 268, 
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We think the lower Appellate Court ought 
to consider the question as to whether the 
defendant’s evidence should have been 
taken, ih 
We accordingly reverse the decree of the 
lower Court and direct the Court to re- 
admit this appeal on its register under Order 
XLI, rule 23, and determine it according to 
_ law. Costs to be costs in thé cause. 
Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 

Seconp Crvip APPEAL No. 2338 or 1914, 

March 14, 1916. 

” Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
NARAPRATH KUMMALI KANDUNGO 
KURUP AND ANOTHER— Derenpants Nos. 1 
AND 2—-APPELLANTS 

versus . 
PARAMBOLI KANDI THAVAZHAYIL 
AYAVATAN KRISHNA KURUP anp 
OTHERS— Puaintirrs Nos. 1 To 4 AND 

Derenpants Nos. 3 to 5—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 41—Appli- 
cability to Cowrt auction-purchasers. 

Although the Transfer of Property Act deals only - 
with transfers by acts of parties, the principle of sec- 
tion 41 of the Act applies in favour of a Court auction- 
purchaser. 

Radha Madhab Paikara v. Kalpataru Roy, 16 Ind. 
Cas. 811; 17 C. L, J. 209, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No. 166° of 
1913, preferred against that of the District 
Munsif, Tellicherry, in Original Suit No. 
581 of 1911. . 

Mr. T, Erroman Unni, for Mr. 0. F. 
Ananthakrishna Aiyar, for the Appellants. 

Mr. 0. Madhavan Nair, for the Respond- 
ents. 

JUDGMENT.—Thongh section 41 of the 
Transfer of Property Act does not directly 
apply in favour of a Court auction-purchaser 
(the Transfer of Property Act dealing only 
with transfers by acts of parties), the prin- 
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ciple of that section applies, in favour of a 
Court auction-purchaser [Radha Madhab 
Patkara v. Kalpataru Roy (1)]. 

But on the finding of fact arrived at by 
the lower Appellate Court in this case, 
namely, that the 2nd defendant (Court auc- 
tion-purchaser) was aware that the properties 
purchased by him did not belong to the 
judgment-debtors as their private property, 
there is no basis for the application’ of the 
principle of section 41 of the Transfer of 
Property Act in his fayour and we, therefore, 
dismiss this second appeal (filed by defend- 
ants Nos. 1 and 2) with the plaintiffs’ costs. 

Appeal dismissed. 


Y. R. P. 
(1) 16 Ind, Cas, 811; 17 O. L, J, 209, 


SIND JUDICIAL COMMISSIONER'S 
ë COURT. 
SECOND Civin APPEAL No. 14 or 1914, 
February 11, 1916. 
Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. ©. 
Rao Bahadur Seth VISHINDAS NIHAL- 
CHAND-—APPELLANT 
versus 
Tas MUNICIPALITY or HYDERABAD, 
SIND, AND OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. III, r. 1— 
Admission of fact by Pleader, for purpose of dispensing 
with further proof—Estoppel of purty from disputing 
correctness thereof—Title to land—Possession, as evi- 
dence of title, nature of. GPe l 

A party to a suit is estopped from disputing the 
correctness of an admission made by his Pleader 
for the purpose of dispensing with further proof. 
[p. 495, col. 1.] 

A plaintiff, relying upon possession as evidence of 
his title, must show that he has juridical possession 
as against the defendant, The same possession which 
is juridical against one person may not be juridical 
against another. [p. 495, col. 2.] 

Possession could not be said to be juridical, where 
it was taken behind the back of the defendant, who 
did not acquiesce therein but sought’ to evict the 

laintiff as soon as he discovered his dispossession, 
Pp. 495, col. 2.] 

Virjivandas v. Mahomed Ali Khan, 5 B. 208 at p. 

221, referred to. 


Appeal against the decree of the Joint 
Judge, Hyderabad. 

Mr. Gopaldas Jhamatmal, for the Appel- 
lant. 

Mr, Lalchand Chuharmal, for the Respond. 
ent No, 1, 


‘ 
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JUDGMENT.—The plaintiff on the 20th 
October 1910 obtained a sale-deed of one- 
half and a lease of the other half of a plot 
of land, being part of the village site of 
Malana and situated within the limits of 
-the Hyderabad Municipality, from three 
persons who were joined as defendants Nos. 2 
to 4 in the suit, 


On the 14th December 1910 the Hyderabad 
Municipality served the plaintiff with a 
notice to quit. 


The plaintiff then filed this suit fora 
declaration of his right of ownership and 
possession, 


The lower-Appellate Court has dismissed 
the suit on the ground that the plaintiff 
has failed to prove either title or juridical 
possession. 

In this finding we concur. 


The title set up by the plaintiff is that the 
land belonged to his vendor, who has 
` inherited it from Gowher to whem it had 
been given by Hashim Shah, the original 
owner, Hashim Shah is entered in the 
~ Survey Récords as the occupier of Survey 
No. 79 and the Pleader for the Municipality 
admitted that this Survey No. was con- 
verted into the village site. The lower 
- Court has brnshed aside this admission as 
erroneous, but it was an admission made 
by the Pleader who was conducting the case 
for the defendant Municipality and who was, 
therefore, an agent impliedly authorized 
to make such admission, It was further an 
admission made for the purpose of, dispens- 
ing with further proof and, therefore, estops 
the defendant Municipality unless circum- 
stances are shown which would justify the 
Court in requiring proof under the proviso 
to section 58, Indian Evidence Act. No 
such circumstance has ‘been suggested—so 
it must be takenas proved that the land 
was originally part of Survey No. 79 and 
that Hashim Shah was the owner. But 
even this assumption does not assist plaint- 
iff, for there is no evidence beyond hearsay 


as to the transfer of the land from Hashim. 


Shah to Gowher. 

But although plaintiff has failed to prove 
title it is contended that he is entitled to rely 
upon his possession as evidence of title until 
the Municipality prove a better title; and that 
he should at least be granted a declaration 
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of his right to possession according to Ismail 
Arif vy. Mahomed Ghouse (1). 

In order to succeed on the strength of 
his possession, plaintiff must show that he 
has juridical possession as against the defend- 
ant. The same possession which is 
juridical as against one person may not be 
juridical as against another. A. trespasser 
may have juridical possession as against 
a third person though he has no juridical 
possession against the person whom he 
dispossessed. 

Has the plaintiff established juridical 
possesion as against the defendant Municipa- 
lity? 

On the evidence it has been found asa 
fact that neither the plaintiff nor his vendors 
and lessors had possession prior to the 20th 
October 1910. On that day the plaintiff 
took possession ‘and within two months his 
possession was disputed by the Municipality. 
This possession, though not forcible, seems 
to us to be both clam et precar to—furtive and 
precarious and to differ in no way, from that 
of a squatter; for he took possession behind 
the back- of the Municipality who sought 
to evict him as soon as they discovered it. As 
said by West, J., in Virjivandas v. Mahomed 
Ali Khan (2). “Tf suddenly taken and 
not acquiesced in till it had acquired a colour 
of right, it could not be deemed a possession 
on which a suit could be brought.” 

It is not, therefore, necessary to determine 
whether the Municipality have proved their 
title, 

We confirm the decre of the lower Court 
and dismiss the appeal with costs. 


Appeal dismissed 


(1) 200. 834; 201. A. 99. 
(2) 5 B. 208 at p. 221, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Perition No. 3 or 1915-16 oF 
HARDOI DISTRICT. 

February 8, 1916. 

Present:— Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

Kuar NAGESHAR SAHAL AND ANOTHER—- 
APPELLANTS 
CETSUS 
Kuar MATA PERSHAD AND anorpurn— 


RESPONDENTS., 

Mutation—Possession with Receiver—Revenue Court, 
duty of—Title to possession—Summary tnquiry—Hindu 
Law—Adopted son, position of—Talukdari or non- 
talukdari property, effect of. 

Where in mutation cases possession is admitledly 
with a Receiver, the Revenue Courts have simply to 
decide, and that by summary inquiry, who is the 
person best entitled to possession. 

In Hindu Law an adopted son takes oxactly the 
same position as a natural son. 

Padmakumari Debi Chowdhrani v. Court of Wards, 
8 0. 302: 8 I. A. 229; 4 Sar. P. C. J. 285; 6 Ind. Jur. 
148, referred to. 

An adopted son is entitled to mutation of his name 
in respect of the property of his adoptive father’s 
uncle, whether the property be talukdart or non- 
talukdari. 


Appeal against the order of the Commis- 
sioner, Lucknow, dated the 20th November 
1915, reversing that of the Deputy 
Commissioner, Hardoi, dated 22nd May 
1915, 

Pandit Gokaran Nath Misra, Babu Baldeo 
Prasad and Syed Amjad Ali Rizvi, for the 
Appellants. i 

Mr. St. George Jackson and Syed Shahenshah 
Husain Rizvi, for Respondent No. 1. 

Mr. F. G. D. Iincoln and Babus Chhote Lal 
and Salig Ram, for Respondent No. 2. 

JUDGMENT. 

CAMPBELL, J. M.—( February 2nd, 1916.)— 
This seems to me to be a perfectly simple case, 
into which unnecessary complications have 
been introduced in the lower Courts. Posses- 
sion is admittedly with a Receiver, so that 
what the Revenue Courts have to decide, and 
that by summary inquiry, is who is the person 
best entitled to possession. The Com- 
missioner has found that, as a matter of 
fact, there is a very strong prima farie case 
that Nageshar Sahai, the appellant before 
me,is the lawfully adopted son of Kuar 
Narendra Bahadur, who had authorized his 
widow Musammat Jagrani to make the 
adoption on his behalf. Where Ido not 
follow the Commissioner, however, is in his 
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finding that Nageshar Sahai cannot be held 
to be a male lineal descendant of ‘Narendra 
Bahadur: for in Hindu Law an adopted son 
takes exactly the .same position as a natural 
sor and their Lerdships of the Privy Council 
have specifically ruled in Padmakumar, Debi 
Chowdhrant v. Court of Wards (1) that 

An adopted son succeeds not only lineally, but 
collaterally to the inheritance of his relations 
by adoption.” I think, therefore, that there 
is no doubt that Nageshar Sahai is the male 
lineal descendant of Narendra Bahadur, and 
as such entitled to succeed to the property of 
Wazir Chand, the uncle of his adoptive father, 
whether wetreat the property as talukadri and 
subject to the special rules of succession laid 
down in section 22 of the Oudh Estates Act, 
or non-tfalukdert and subject to the ordinary 
laws of succession governing Hindu inherit- 
auce. In these circumstances it reems to 
me an act of supererogation for the Revenue 
Courts to try and solve the very difficult 
question whether the estate now in dispute 
is non-talukdart as previously decided by the 
Judicial Commissioner, or whether it has 
been transferred to the category of a taluk- 
dart estate by the provisions of sections 7, 8 
and 21 of the Oudh Estates Amendment Act, 
LIL of 1910. i 

For the above reasons I would set aside 
the orders of the jower Courts and order 
mutation in favour of Nageshar Sabai, and 
order the parties to bear their own costs in 
all Courts. 

Horus, S. M.—Whether an adopted son 
is a male lineal descendant within the 
meaning of section 22 (5) of the Oudh 
Estates Act, 1869, as amended, is perhaps not 
altogether free from doubt, as clauses (1) and 
(3) and (4) distinguish between sons and 
adopted sons. But on the whole I agree 
with the order proposed to be passed. 

Appeal allowed. 


(1) 80. 802; 8 I. A. 229; 4 Sar. P. C. J. 285; 6 Ind. 
Jur, 148. 
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CALCUTTA HIGH COURT. 
ÅPPEAL From APPELLATE Decres No. 327 
or 1914. 
March 23, 1916. 
Present:—Mr. Justice Beachcroft and 
Mr. Justice Newbould. 
AFILADDI—Derenpant No. 4—Appertant 
versus 
SATISH CHANDRA BANERJI AND 


OTHERS— RESPONDENTS. 

Landlord and tenant—Ejectment of tenant for breach 
of condition—Bengal Tenancy Act (VIIE of 1885), 
s. 155 (b), scope and applicability of —Bengal Tenancy 
Act (VIII of 1885), ss. 178, 179—Compensation to be 
ordered, whether breach capable of remedy or not. 

Ina suit under section 155 (b) of the Bengal 
Tenancy Act for ejectment of a tenant, if the 
breach complained of is capable of remedy, it must 
be remedied by the tenant; but whether it is 
capable of remedy or not, a sum isto be specified 

' by the Court which will be reasonable compensation 
for the breach, and it is only if the tenant fails to 
deposit that sum within the time given, that the 
ee can have his decree for ejectment. [p. 499, 
col, 2. 

Pershad Singh v., Ram 
followed. 

Section 155 applies with full force, even where the 
suit for ejectment is brought by. the landlord for 
breach of condition in a contract made before the 
passing of the Bengal Tenancy Act and even if there 
is p pnn for re-entry by the landlord. [p. 500, 
col. 1. 

In a suit by a landlord for ejectment of his 
tenant, a declaration ought not to be given to the 
transferee of the tenant that he is to be regarded 
as the tenant. [p. 500, col. 1.] : 

Section 155 allows the deposit of compensation 
specified by the Court to be made not only by 
the original tenant, but by any person who is 
impleaded as a defendant in the landlord’s suit in 
ejectment. “[p. 500, col. 2.] 


‘Appeal against the decree of the Subordi- 
nate Judge, Second Court, Backergunj, dated 
the 15th September 1913, reversing that of 
the Officiating Munsif, third Court, Patua- 
khoti, dated the 10th June 1912. 


FACTS material to the report will appear 
from the arguments and the judgment given 
below. : 


Babu Sarat Chandra Khan (for Babu 
Hirendra Nath Ganguly), for the Appellant.— 
The plaintiff in this case appealed on the 
ground that the breach here committed by 
the tenure-holder was not such as to admit of 
any compensation. The lower Appellate 
Court has held that ejectment should be 
decreed. My contention is that it was a breach 
of covenant against alienation and this breach 


Pertab Roy, 22 C. 77, 
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13 capable of remedy, and so the first Court’s 
decree is good. I have no interest in the 
holding, but I am certainly a necessary parity 


“and so I should be impleaded. If the landlord 


gets khas possession of the tenure, I shall be 
compelled to pay compensation to the trans- 
feree-defendant No. 7. Under section 155 of 
the Bengal Ténancy Act compensation might 
be allowed. [See Keshab Lal Nag v. Madhu 
Sudan Pal (1).] As regards the mode of 
assessing compensation, see Keshob Lal Nag v. 
Jnanendra Nath Ghose (2). As the tenure is a 
permanent tenure, there is no likelihood of 
its reversion to the landlord. The breach of 
the condition is amply remedied if thelandlord 
gets compensation. The tenant is entitled to 
protection under section 155 of the Bengal 
Tenancy Act on deposit of the amount found 
{o be reasonable compensation. It is wrong 
to hold that section 155 does not apply and 
that the section is intended to apply only 
where the breach is capable of remedy or of 
compensation in.money. 
Babu Dwarkanath Chakravartd (with him 
Babus Gunada Charan Sen and Kali Prasad 
-Piplai), for the Respondents——The main 
question is whether compensation is to be 
decreed. Both principles of law and authorities 
sare against my learned friend. The breach as 
has occurred in this case cannot be remedied 
by compensation in money. Here the pur- 
chaser has got the tenure and he has not 
appealed. The sub-lease is not binding on 
the landlord. So far asthe tenure is con- 
cerned defendant No. 4 has no interest now, 
he has transferred his interest to defendant 
No. 7. So faras defendant No. 4 and my 
client—the landlord—are concerned there is 
an end of relationship as landlord and tenant, 
The present appellant, t.e., defendant No. 4, 
cannot claim the same right which defendant 
No. 7 could have claimed. . 


The covenant is that the -landlord can 
re-enter on transfer by the tenure-holder. 
The restriction against alienation is not void 
but capable of enforcement. My contention 
is that section 155 of the Bengal Tenancy 
Act has no application in a case like this. 
Unless the breach is capable of remedy, there 
cannot be any alternative relief by way of 
damages. Here the finding is that the breach 


(1) 6 Ind Cas. 685; 12 C. L. J. 126. 
(2) 24 Ind, Cas, 538; 20 C. L. J. 333. 
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is incapable of remedy and soit cannot be 
remedied by compensation in money, aud the 
above finding was not challenged in the 
lower Appellate Court. In view of this 
finding, the Munsif could not have applied 
section 155. Compensation is allowed when 
the breach is capable of remedy. Clause (2) 
of section 155 makes the whole matter clear. 


This lease was executed before the Bengal 
Tenancy Act came into operation .and sec- 
tion 179 of the Act validates the creation of 
permanent mokarrari leases. 


So far as land is concerned, the Specific 
Relief Act provides that contracts should not 
be enforced when compensation by damages 
can remedy the breach, see section 12, clauses 
‘(a), (b) and (d). The scheme of section 155 
of the Bengal Tenancy Act is that where 
there is a “misuse” of tenancy, it is capable 
of remedy; the tenant should not be ejected 
if he agrees to pay compensation. Here the 
breach was the transfer of the land in viola- 
tion of the contract and is capable of remedy 
by the landlord re-entering on the land: 
Rajari Kanta Biswas v. Ekkari Das (3). 
How can he remedy the breach? Harak 
Singh v. Kirat Narayan Singh (4) deals 
with “misuse” under section 155, Bengal 
Tenancy Act. Is it the intention of sec- 
tion 155 to negative the breach by com- 
pensation? My contention is that when the 
breach is capable of such remedy by compensa- 
tion, there cannot be any ejectment. Here the 
breach is incapable of remedy. There is no 
reason why this contract between landlord 
and tenant should not be specifically enforced. 
Keshab Lal Nag v. Madhu Sudan Pal (1) is 
clearly distinguishable, there the clause about 
re-entry was not distinctly mentioned. Where 
there isno right of re-entry mentioned ,theland- 
lord is entitled to compensation on the breach 
of the covenant, see Basarat Ali Khan v. Mani- 
rulla(5). On the authority of this case the case 
of Keshab Lal Nag v. Madhu Sudan Pal (1) 
was decided. Compensaticn cannot be allowed 
in lieu of the right of re-entry, Section 155 
cannot bar a right to re-entry, as this is a 
tenure. Sections 178 and 179 of the Bengal 
Tenancy Act provide for unconditional con- 


(3) 70. L. J. 78 11 C. W. N. 811; 34 0. 689 
(4) 4 Ind. Cas. 784; 10 G. L. J. 595. 
(6). 2 Ind. Cas, 416; 36 C. 745; 10,0. L. J. 49. 
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tracts. The contractis enforceable if section 
178 does not apply. Tejendro Narain Singh v. 
Bakai Singh (6) refers to contracts as regards 
tenures created before the Bengal Tenancy 
Act. Section 155 does not create or take 
away any right. It has no application in the 
case of a contract with a provision for re- 
entry between a landlord and a tenure-holder. 
Section 155 must be read subject to any valid 
contract. If any right provided for in a 
contract validly made is interfered with by 
the Bengal Tenancy Act, the contract should 
be enforced if there is nothing in the Bengal 
Tenancy Act making the contract invalid, 
As the contract here is enforceable, sec- 
tion 155 does not apply. I rely on sec- 
tion 179 of the Bengal Tenancy Act. De- 
fendant No. 4 has no right to step in asa 
tenant under me. The transferee here is a 


trespasser, vide Buddhimanta Pramanik v.. 
Sarat Ohandra Banerjee (7). I£ the 
breach is remedied, the old tenant 


t.e., defendant No. 4 will be restored, but 
that is impossible here as the lower Court 
has admitted the right of defendant No. 7, the 
transferee. Section 155 provides for a decree 
against a tenant, not a transferee. Defendant 
No. 4 cannot be heard to say that he is entitled 


-to a decree as somebody made a deposit as 


compensation. The benefit of section 155 
is claimable, if aball, by a tenant. Itisa 
valid contract between the landlord and the 
tenure-holder, so the Bengal Tenancy Act 
cannot apply. 


The tenant did not make any deposit as 
required by the decree. Defendant No. 4 
cannot claim the decree. 

Babu Sarat Chandra Khan, in reply.— 
As regards defendant No. 7 not appearing, 
I contend that Order XLI, rule 38, Civil 
Procedure Code, gives the Appellate Court 
ample jurisdiction to pass any order that the 
first Court could pass. 

Keshab Lal Nag v, Madhu Sudan Pal (1) is 
an authority, there was right of re-entry 
and this is in on all fours with the present case. 
Notwithstanding section 179, section 155, 
is applicable. Keshob Lal Nag Jnanendra 
Nath Ghose (2) is an authority, where 
measure of compensation is discussed, 
Payment of compensation would amount to 


(6) 22 C. 658 at p. 663. 
(7) 6 Ind. Cas 147; 18 C. L. J. 672. 
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recognition of defendant No. 7 as tenant. The 
cases of Rajani Kanta Biswas v. Ekkari Das 
(8), Harak Singh v. Kirai Narayan Singh (4), 
Buddhimanta Pramanik v. Sarat Chandra 
Banerjee (7) are distinguishable; the first one 
is a case of non-transferable occupancy holding, 
the second isa case of misuse of holding and 
the case of Buddhimanta Pramanik v. Sarat 
Chandra Banerjee (7) isin my favour. As 
regards compensation the defendant No. 7 
will pay itand not the tenant. The assignee 
is a necessary party defendant. The trans- 
feree is a necessary party in every case of 
suit for ejectment where transfer is made in 
breach of restraint against alienation. What 
does it matter if the money is deposited by 
- transferor or transferee ? 
_ JUDGMENT.—The predecessor of defend- 
ants Nos. 1 to 6 obtained a permanent tenure 
from the plaintiff. One of the conditions of 
the lease was that the defendants should not 
transfer the tenure and that if they did, 
the plaintiff should be entitled to re-enter. 
Eventually, the defendants sold the tenure 
to defendant No. 7. The plaintiff brought 
the present suit for ejectment and in accord- 
ance with the terms of section 155 of the 
Bengal Tenancy Act, he specified the sum 
of Rs. 566-4 as reasonable compensa- 
tion for the breach of the condition. 

The Munsif found that the breach was not 
capavle of remedy; but he found thata sum 
of Rs. 250 would be reasonable compensation 
for the breach of the cordition. He allowed 
the defendants afortnight’s time within which 
to pay that sum, failing which the plaintiff 
was to get khas possession. Healso direct- 
ed that the defendant No. 7 would be re- 


cognised as the plaintifi’s tenant. The 
plaintiff appealed. The Subordinate Judge, 
while agreeing that the breach of 


contract was not capable of remedy, set aside 
the decree of the Munsif and directed that 
the plaintiff should get khas possession of the 
tenure by ejecting the defendants. He 
also made an order for re-payment of Rs. 250, 
which had beer deposited in accordance with 
the Munsif’s decree, by defendant No. 7. 
The snfficiency of the sum awarded as 
compensation was not questioned. 


The present appeal is by defendant No. 4 
and is based on the ground that, under sec- 
tion 155, the tenant was entitled to protec- 
tion on deposit of the amount found to be 
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reasonable compensation. Against this view: 
it is argued that section 155 does not apply 
and that the section is intended to apply 
only where the breach is capable of remedy 
or of compensation in money. 

The terms of section 155 seem to be clear, 
That section provides that a suit for the eject- 
ment of a tenant on the ground that he has 
broken a condition on breach of which he is, 
under the ferms of a contract between Dim 
and the landlord, liable to ejectment, shall 
not be entertained unless the landlord has 
served in the prescribed manner a notice on 
the tenant specifying the particular breach 
complained of, and where the breach is 
capable of remedy, requiring the tenant to 
remedy the same, and in any case to pay 
reasonable compensation forthe breach, and the 
tenant has failed to comply within a reason- 
able time with that request. The scope of 
the section seems to be that in every case, 
whether the breach is or is not eapable of 
remedy, the notice hasto specify reasonable 
compensation for the breach; and in accord- 
ance with sub-section (2) of the section, a 
decree passed in favonr of a landlord in any 
such suit shall declare the amountof compen- 
sation which would reasonably be payable 
to the plaintiff for the breach and whether 
in the opinion of the Court the breach is 
capable of remedy, and shall fix a period 
during which it shall be open to the ‘defend- 
ant to pay the amount to the plaintiff and 
where the breach is declared to be capable of 
remedy, to remedy the same. The result 
seems to be that if the breach is capable 
of remedy, it must be remedied, but whether 
it is capable of remedy or not, a sum is to be 
specified by the Court which would be reason- 
able compensation for the breach, and it is 
only if the tenant fails to deposit that sum 
within the time given, that the landlord can 
have his decree for ejectment. This view 
of the meaning of the section seems to be in 
accordance with the view taken in the case 
of Pershad Singh v. Ram Pertab Roy (8). 


But it is argued that where, as here, the 
contract was made before the passing of the 
Tenancy Act thesection cannot apply to the 
case of a permanent tenure; otherwise sec- 
tions178 and179 of the Act would be defeated. 


(8) 22 0.7. 
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Now section 179 provides 
in the Act shall be 
a proprietor or holder of a permanent 
tenure in a permanently settled area from 
granting a permanent mokarrari lease on 
any terms agreed in between him and 
his tenant. That section pre-supposes a 
contract made after the passing of the 
Tenancy Act and, therefore, it has no 
application to the present contention. 

Then section 178, so far as it is applicable, 
provides that nothing in any contract between 
a landlord and a tenant made before the 
passing of the Act shall entitle a landlord 
to eject atenant otherwise than in accordance 
with the provision of the Act that makes 
contrasts made before the passing of the 
Act subject to all the provisions of the Act 
with reference to the questions of ejectment, 
and one of these provisions is contained in 
section 155, and, as under that section, the 
rights of the landlord to eject are subject 
to the defendant paying what is assessed as 
reasonable compensation within the time 
allowed, the effect of section 178 is that 
even where there is a provision for re-entry 
in a contract made before the passing of the 
Act, section 155 applies with full force, 


Then itis argued that the defendant 
No." 4 cannot appeal as defendant No. 
7, the transferee, has not appealed. But 
defendant No. 4, it appears, has again taken 
a settlement from his transferee. He is 
interested in the question before the Court 
and there appears no reason why he shonld 
not be allowed to appeal. After all, he is 
the person who is the tenant within the 
meaning of section 155. 

“In one respect, the decree of the learned 
Munsif is open to criticism in that he has 
declared that the defendant No. 7 is to be 
recognised as the plaintiffs tenant in respect 
of the tenure Inasuit by the landlord-plaint- 
iff for ejectment of his tenant, a declaration 
ought not to be given to the transferee that 
he is to be regarded as the plaintiff’s tenant. 
Subject to this, there appears no objection to 
the order of the Munsif. 

Finally, it was argued that section 155 
would not protect the defendant in this case; 
because the deposit was made not by the 
tenant but by the transferee. This suit is 
against the tenant, but the section provides 
that the Court has to fix the period during 


that nothing 
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which it is open to the defendant to 
pay to the plaintiff. The transferee 
has been impleaded by the plaintiff 
and he was bound to be if the plaintiff 
wanted khas possession of the tenure. 
In terms, the section appears to allow the 
deposit to be made not only by the original 
tenant but by any person who is impleaded 
as a defendant. 

Wethink the decree of the Subordinate Judge 
ought to be set aside and the decree of the 
Munsif restored, subject to this that the decla- 
ration that the defendant No. 7 will be recog- 
rised as plaintiff's tenant in respect of the 
said nim-howla be omitted. The appeal is, 
subject to this, allowed, with costs in this 
Court, as well as in the lower Appellate 
Court, 


We are informed that the Rs. 250 
deposited by defendant No. 7 has been 
withdrawn in accordance with the order of the 
learned Subordinate Judge. If that be so, 
we allow the defendant No. 4 a fortnight’s 
time, from the date of the receipt of the 
record in the lower Court, within which to 
make the deposit of Rs. 250 as ordered by the 
Munsif. If that deposit be not made within 
the time aforesaid, the appeal will stand 
dismissed with costs. 

Appeal allowed, 


MADRAS HIGH COURT. 
First Civiu APPEAL No. 416 ov 1914. 
March 10, 1916. 
Present: —Myr. Justice Abdur Rahim and 
Mr. Jostice Srinivasa Aiyangar. 

B RAJA RAJESWARA SETHUPATI 
AVERGAL alias MUTHU RAMALINGA 
SETHU PATI AVERGAL, RAJAH or 
RAMNAD—Puaintiry No. 4— APPELLANT 
CETSUS 
SELLACHAMI TEVAR AND OTHERS— 
DEYENDANTS Nos. 1 To 7 AND PLAINTIFFS 


Nos. 1 to 3— RESPONDENTS. 
Centract Act (IX of 1872), s. 74—Contract Ac 
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Amendment Act (VI of 1899), s. 4—Contract, breach of 
—Agreement to sell house on failure to repay loan--- 
Penalty. 

A penal provision, under section 74 of the Contract 
Act as amended by section 4 of the Amending Act of 
1899, is not restricted to money, increased interest 
or the like. It is wide enough to include a stipula- 
tion to convey a house on default of payment of a 
debt on a fixed date. [p. 501, col. 2.] 


Appeal against the decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Original Suit No. 285 of 1912. 


The Hon’ble Mr. S. Srinivasa Acyangar, 
Advocate-General, and Mr. R. Krishnama- 
chariar, for the Appellants, 


Messrs. C. Rajagopalachartar and A. Krish- 
naswamy Atyar, for the Respondents. 


JUDGMENT.—The first defendant, who 
is the principal respondent before us in this 
appeal, entered into a contract with the ori- 
ginal owner of the house in dispute in 1909 9 
for the purchase of the house. It appears 
that he had already advanced to the owner 
certain sums of money amounting to 
Rs. 3,650. The price of the house was fixed 
at Rs. 10,000. On the 25th November 1911, 
he borrowed Rs. 6,500 from the 4th plaintiff 
and executed a promissory note to the lst 
and 2nd plaintiffs and also a varthamanam 
or agreement. The amount of the promis- 
sory note was payable on demand and carried 
interest at the rate of 9 percent. In the 
varthamanam which was executed on the same 
date as the promissory note, it was stipulated 
that the amount of the promissory note was 
to be paid by the end of March 1912 and that 
in default of such payment, the lst defendant 
was to execute a conveyance of the house in 
question by the 10th April of the same year 
for a sum of Rs. 6,500, the amount borrowed 
under the promissory note. In this suit the 
plaintiffs asked for specific performance of the 
agreement to sell inasmuch as the amount 
due onthe promissory note was not paid 


by the stipulated date. They also. ask 
in the - alternative for a decree for 
the amount due to them with interest. The 


learned Subordinate Judge gave a decree to 
the 4th plaintiff for the amount due on the 
promissory note with interest at the stipu- 
lated rate, but he disallowed the prayer for 
specific performance, holding that the con- 
tract sought to be enforced was in the nature 
of a penalty within the meaning of section 
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74 of the Contract Act. That section says: 
“When a contract has been broken, ifa sum 
is named in the contract as the amount to ha 
paid in case of such breach, or ifthe contract 
contains any other stipulation by way of 
penalty, the party complaining of the breach 
is entitled, whether or not actual damage or 
loss is proved to have béen cansed thereby, 
to receive from the party who has broken the 
contract reasonable compensation not exceed- 
ing the amount so named or, as the case may 
be, the penalty stipulated for.” It is argued 
on behalf of the appellant by the learned 
Advocate- General that this case does not come 
within section 74,inasmuch as the stipulation 
in default of payment of the amount borrowed 
under the promissory note was to convey 
certain immoveable property and not to pay 
a Sum of money and that section contemplates 
that the penalty should be in the shape 
of a sum of money or increased rate 
of interest or something of that nature. 
That apparently was the law under the -old 
Contract Act, but the language has been 
changed. What we have now got is that the 
penalty may be either in the shape of a 
specified sum of money or any other stipula- 
tion intended by the parties to be penalty for 
breach of the contract. The language of 
section 74 of this present Contract Act is wide 
enough, therefore, to cover this case. Nor 
is there any good reason why the penalty 
should be held to be limited to money. 

The next question is whether in this case, 
the stipulation in Exhibit A as regards the 
conveyance of the house was intended to be 
by way of penalty. Upon the facts, it is 
quite clear that it was so intended. The Ist 
defendant had already entered into an 
agreement two years -previous to the 
date of the varthamanam in question to 
purchase this house, and on the very date 
the promissory note and the varthamanan 
were executed, an agreement was entered into, 
or rather the old agreement was renewed, 
with the owner of the house under Exhibit II 
in the presence of the 2nd plaintiff him- 
self. It recites that the property was to be 
sold to the Ist defendant for Rs. 10,900. 
The learned Advocate-General is unable to 
suggest any reason why, if the lst defendant 
was to buy the house for Ks. 10,000 and he 
renewed the agreement to that effect on the 
very date of the promissory note and the 
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` varthamanam, Exhibit A, he should have 


agreed to sell the same house for Rs. 6,500 to 
the 4th plaintif. | 

The only reasonable explanation is that the 
parties intended that the stipulation in Exhi- 
bib A regarding the conveyance of the house 
in default of payment of the amount of the 
promissory note on the date fixed was to be 
by way of penalty for default of payment on 
the fixed date. The learned Advocate-Gener- 
al also argued that as a matter of fact the 
house was not sold to the lst defendant for 
Rs. 10,000 but only for Rs. 6,500. But 
there is no foundation for that argument. The 
price of the house t. e., Rs. 10,000 was recited 
in the deed of sale as well as in Exhibit II. 
Of this amount Rs. 3,050 represented what 
the purchaser, that is, the lst defendant had 
already paid to the owner of the house. 

The decree of ’he learned Subordinata 
Judge is right and we dismiss the appeal with 
casts, i 

Appeal dismissed. 

V. R. P. 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL FROM ORDER No. 13 
‘or 1916, 
May 19, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Sunder Lal. 
GANGA RAM AND otHurs—DEFENDANTS— 

hs APPELLANTS 
z i versus 
Mahant RAM SARAN alas RISBIJI— 


- PLAINTIFF — RESPONDENT. 

Math—Custom—Succession—Civil Procedure Code 
(Act V of 1908), s. 922—Mahant—Swit for declaration, if 
maintainable. 

In the case of a math the succession to a gaddi 
is governed by the custom and rules of the sect to 
which the math belongs, which the plaintiff has to 
prove in each case unless the custom is admitted. 
{p. 502, col. 2] 

A suit for declaration that the plaintiff is a duly 
constituted mahant is not barred by section 92 of 
the Civil Procedure Code, 1908. [p. 503, col. 1.] 

. First appeal from the order of the 
Subordinate Judge, Moradabad, dated the 
23rd December 1915. 

Dr. Tej Bahadur Supru (with him Mr. Sham 
Nati Mushran), for the Appellants. 
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Mr. Nehal Ohand (for Mr. O’Conor) and 
Mr. Jang Bahadur Lal, for the Respondent. 


JUDGMENT.—This suit relates to a 
religious institution which has been described 
as the samad of Babu Tal Chand. The 
plaintiffs case is that the defendant Nanak 
Saran was at one time the mahané of this 
samad, that by reason of certain acts of 
which he has been guilty he has forfeited 
the position of mahant and that the 
plaintiff has been appointed mahant of the 
gaddi. The claim does not describe how 
the , plaintiff was appointed and who 
appointed him, but it goes on to say that 
the defendant Nanak Saran has, without 
legal rights, granted a lease of the property 
to the defendant Ganga Ram for a term 
of 24 years. Theplaintiff sues for possession 
of the property and for an injunction. 
The suit was dismissed by the Court of 
first instance. In the first place the Court 
held that it was a suit under section 92 
of the Code of Civil Procedure. It also 
held that as the plaintiff was not in 
possession of the property in suit,he was 
not entitled to bring a declaratory suit. 
The learned Judge in appeal has reversed 
the decision of the Court . below and 
remanded the case for trial under Order 
XLI, rule 23. In the case of a math like 
this, according to the ruling of the Privy 
Council in the caseof Genda Puri v. Chatar 
Puri (1), the succession to a guddi is: govern- 
ed bythe custom and rules of the section 
to which the math belongs, which the 
plaintiff has to prove in each case unless 
the custom is admitted. The first point 
for decision by the Courts below was 
whether the plaintiff was réally appointed 
by a duly constituted body a mahant of 
this institution. The new point for decision 
of the appeal was whether Nanak Saran 
had ceased to be a mahkant and whether 


he had authority to grant a lease. The 
authority of mahants acéording to the 
Privy Council is like that of guardians 


in charge of minors’ property. They can 
do all acts which are for the benefit of 
the institution and the Court would have to 
try whether the lease was one beneficial to 
the math itself. These are points which will. 


(1) 9 A. 1; 13 I. A. 100; 4 Sar. P. O. J. 726, 
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arise for decision in the Court of first 
instance. The suit is clearly not barred 
by section 92 of the Code of Civil 
Procedure. It is one for a declaration and 
if the plaintiff is a duly constituted mahant, 
as he alleges himself to be in the plaint, 
he would be entitled to the declaration 
sought for by his suit.. We think the order 
of remand was correct, but it ought to 
have been an order on more general 
terms, directing the Court below to dis- 
pose of all issues arising in the case. 
We modify the order of remand by directing 
the .Court of first instance to frame the 
proper issues in the case and try the case 
de novo and dispose of it according to law. 
-Subject to the above observations, the 
order of remand stands. Costs here and 
hitherto will abide the result, which in this 
Court will include fees on the higher scale 
on behalf of the respondents. 


Order modified. 


MADRAS HIGH COURT. 
Lerrers Parent APPEAL No. 222 or 1915, 
March 1, 1916: 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
PARAMASIVAM PILLAI—P.armtirr— 
APPELLANT 

_ versus 
PERIYANAYAGATH AMMAL— 


Derenpant— RESPONDENT. 

Madras Village Courts Act (I of 1889), s. 78-—Review 
of order passed under s. 78—Civil Procedure Code (Act 
F of 1908), s. 115—Charter Act (24 § 25 Vic., c. 104), 
(1861), s. 15—Revision—Appeal. 

An order passed by a District Munsif under sec- 


tion 73 of the Village Courts Act can be revised* 


only under section 15 of the Charter Act. Where, 
however, such an order was revised by a Judge 
of the High Court under section 115, Civil Procedure 
Code, the High Court declined to interfere with it 
on Letters Patent Appeal. 

Dubitante.—Such an order can be revised by the 
High Court under section 115, Civil Procedure Code. 

Obiter dictum.—An inferior Court has no power 
of review except when it is granted by Statute. 

Burra Fukeer Doss Bera v. Fukeer Dos Bera, 20 W. R. 
180, Drew v. Willis, (1891) 1 Q, B. 450; 60 L, J. Q. B. 
264; 64 L. T. 760; 39 W. R. 310; 65 J. P. 373 
referred to. 


Appeal under clause 15 of the Letters 
Patent against the judgment of the Hon’ble 
Mr. Justice Kumaraswami Sastri, (reported 
in 32 Ind. Cas. 527), in Civil Revision Peti- 
tion No. 436 of 1914 preferred to the High 
Court against the order of the Court of the 
District Munsif of Tiruvadi, in Original Peti- 
tion No. 180 of 1914 (Civil Suit No. 1 of 
1913 on the file of the Court of the Village 
Munsif of Someswarapuram. 

FACTS.—For facts see 32 Ind. Cas. 
527 where the judgment appealed against is 
reported. ' 

Mr. A.V. Viswanatha Sastri, for Mr. G. S. 
Ramachandra Aiyar, for the Appellant. 

Mr. S. Muthiah Mudaliar, for the Respond- 
ent. 

JUDGMENT.—We must admit that there 
is much to be said for the contention of the 
appellant that an inferior Court has no 
power of review except when it is granted by 
Statute. - [See Burra Fukeer Doss Bera v. 
Fukeer Doss Bera (1) and Drew vy. Willis 
(2) and Damodra Nadar v. Manicka 
Vachaka Desika Ganana Pandara Sannadhi 
(3).; But it is unnecessary to express a 


- final opinion on this matter, as we think 


that the learned Judge from whose decision 
this Letters Patent Appeal has heen filed 
had a discretion to interfere under section 
115 of the Code of Civil Procedure and 
we have also the like discretion, and we do 
not think that this is a fit case to so 
interfere. 

In so declining, we must guard ourselves 
from intending to express a considered view 
that the order of the District Munsif passed 
under section 73 of the Village Courts 
Act is subject to revision under section 
115 of the Code of Civil Procedure. 
Ifit is not subject to review under that 
section and if it can be revised only 
under section 15 of the Charter Act, we 
are not prepared in this case to invoke the 
extraordinary powers under the Charter 
Act. 

The appeal is dismissed with costs. 


; Appeal dismissed, 
V. R. P 
(1) 20 W. R. 180. 
(2) (1891) TQ. B. 450; 60 L. J. Q. B. 264; 64 D. 1, 
760; 89 W. R. 310; 55 J. P. 378. 
(3) 3 Ind. Cas. 463; 33 M. 65; 6 M. L. T. 177; 19 M. 
L. J. 725. : 
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PATNA HIGH COURT. 
Seconp Civie Apprat No. 516 ov 1914. 
May 16, 1916. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
SURAJ DEO NARAYAN SINGH— 
JULGNENT-DEBTOR— APPELLANT 
versus 
_-MUSAHROO RAUT AND OTHERS — 
DHOIREE-HOLDERS—- RESPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Art. 162~ 
Decree— Execution, application for—Appointment of 
Commissioner to take accounts and help in preparing 
decree—Decree signed after Commissioners report 
Starting point—Limitation. 

A decree for redemption was passed on £7th 
July 1909, The District Judge appointed a Com- 
“missioner to find out the exact sum to be paid in re- 
demption, though that was only a matter of official 
‘youtine. He actually signed the decree on 28rd 
- February “1910, The defendant applied on 29th 
January 1913 fo execute that portion of the decree 
which awarded to bim costs payable by the plaintiff: 

Held, that time comménced to run from the date 
when ‘the decree was pronounced on 27th, July 1909 
and that the application was barred. 


Golam Qafar Mandat v. Guljan Bibi, 25 ©. 109, 
` referred to, 


Second. appeal from an order of the 
District Judge of Darbbanga, dated the 
27th July 1914, 

Mr. Baidyanaih N. Sinha, for the 
Appellant: 

Mr. Sarosht Charan Mitter, for the 
Respondents. ” 


JUDGMENT.—This appeal arises from 
an order of the District Judge cf Darbhanga, 
holding that an application for the execution 
of a decree bearing the signature of the 
District Judge, under date the 27th day 
of July 1909, and made in a suit for 
redemption was not barred by limitation 
on the 29th day of January 1913. The 

_ decree was actually signed on the 28rd of 
February 1910. ‘The reason upon which 
the learned District Judge kas based his 

_ decision that limitation should ran from 
February 1910, is that it was necessary, in 
order to the preparing of the decree made 
upon the judgment dated the 27th July 
1909, to take an account through a Commis- 
sioner and ascertain the exact amount for 
which the property in suit might be redeem- 
ed, and the amount was not definitely 

- ascertained till the 23rd February 1910. 
That part of the decree under execution 
before us is uot with reference to the redomp- 
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tion of the property, but with reference to 
the costà payable by the plaintiffs for 
redemption to the defendants-mortgagees. ° 
This, however, is immaterial. The decree 
itself beařs a -certain date. That date has 
been placed upon it in accordance with the - 
provisions of the Code, and before it can be 
said that it should be regarded as bearing 
any other date, there must be some ground 
more substantial than that given .by the 
learned District Judge. The judgment of 
the District Judge, dated the 27th July 1909, 
sets forth clearly the exact method of 
ascertaining the sum to be paid in redemption. 
The calculation of that sum was a matter 
purely of office routine, and it would have 
been unnecessary for the District Judge to 
pass any further orders on the matter at all. 
That he chose to appoint a Commissioner to 
assist in the preparation of the decree, and 
himself supervised the work of the Commis- 
sioner, does not affect the fact that the 
preparation of the decree is a routine 
matter. 


We hold that the decree was rightly dated 
by the ‘District Judge the 27th July 1909 
and it was barred by limitation on the 29th 
January 1913. Inthis view we are fortili- 
ed by the decision in the case of Golam 
Gofar Mandal v. Goljan Bibi (1): The facts 
of thecase before us are indistinguishable 
from the facts of that case. The appeal 
must, therefore, be decreed with costs, hear- 
ing fee one gold mokur. 

Appeal allowed. 

(1) 25 ©. 109. 


SIND JUDICIAL COMMISSIONER'S 
_ ~ COURT. 

Second Civiu APPEAL No, 5 or 1914. 
September 30, 1915. 
Present:—Mr, Pratt, J. C., and 
Mr. Crouch, A. J. C. 

Musammat SHAHUL—Ptatntirr— 

APPELLANT 
versus 
“ ALLAH BACHAYO AND ANGTHER— 
DEFENDANTS— RESPONDENTS. 
Muhammadan Law- Guardianship—Unequal marri- 
age contracted by paternal guardian jor ward— 


-Power of Court to control—Profligacy of guardian— 


Presumption of continuance—Evidence Act (I of 1872), 
s. 114. , a a 
A Muhammadan father marricd his minor daughter 
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aged 10 years to an infant of 12 months. The father As to the profligacy of the’ husband and its 


was known to be a profligate. In a suit by the mother 
of the girl to declare the marriage invalid: 

Held, (1) that the Court had power to contro] such 
an abuse of the parental authority and that the 
marriage was invalid; [p. 503, col. 2; p. 506, col. 1.] 

(2) that proof of the general profligacy of tho 
father raised the presumption under section 114 of 
the Evidence Act that it continued during his life- 


time and that he was, therefore, a profligate when he - 


contracted the marriage, and unfit to act as guardian 
for marriage. jp. 505, col, 2.] 
Appeal from the decree of the Joint Judge, 
‘Hyderabad. 
Mr. Fatehchand Asudomal, for the Appel- 
| lant. 


JUDGMENT.—The first defendant has 
married his daughter, a girl of 10 years of 
age, to the second defendant, an infant of 12 
months, The plaintiff is the mother of the 
girl and sues to set aside the marriage 
as being ` manifestly prejudicial to her 
daughter. 


The disparity of age is admitted. It was 
also admitted that the first defendant had 
squandered the whole of his patrimoney in a 
life of debauchery. It was also not denied 
that the provisionin the marriage contract 
‘for a payment of cash as deferred dower 


was unusual in the caste to which the parties . 


belong. - 


‘On these facts the Sub-Judge of the origi- 
„nal Court, Thawardas Dayaram, in a careful 
and well-considered judgment held that the 
first defendant had wickedly contracted a 
marriage which was prejudicial to his 
daughter, and made a decree setting it aside. 

The Assistant Judge reversed this decree 
on three grounds: (1) that the first defendant 
was not proved to have been a profligate at 
the time ofthe marriage contract, (2) that 
even if he were then a profligate that fact 
has not affected his selection of a husband 
and (3) that the disparity of age is not such 
as to be prejudicial to the girl. 


These are apparently findings of fact, but 
are nevertheless not binding on us for they 
are either based ou no evidence or proceed on 
a misapplication of the law to the facts found. 
The finding that the marriage is not prejudi- 
cial-to the minor girl rests on no evidence 
ab all. It is in fact opposed to the evidence, 
for it is surely a cruel and abominable 
thing to bind in wedlock a girl of 12 who is 
approaching puborty to an infant in arms. 


effect on his conduct in contracting this mar- 
riage, the Assistant Judge. has overlooked 
the presumption of continuance enacted in 
section 114, Indian Evidence Act, illustration 
(d). The character and habits of the defend- 
ant No. 1 being once proved they are pre- 
sumed to continue during his life-time. The 
presumption is rebuttable, but the defendant 
gave no evidence to show that hekad reform- 
ed. The presumption, therefore, is that he 
was a profligate at the time be contracted the . 
marriage. The marriage was a wicked mar- 
riage and the further presumption arises that 
in contracting this marriage he was acting 
in accordance with his known bad character. 
These presumptions are fortified by the 
unusual provision as to dower and by the 
conduct of the defendant who did not venture 
to come to the Court and justify the mar- 
riage, 

We entirely concur in the conclusion of the 
Court of first instance. 

There are no decided cases as ta power of 
the Court to rectify such an abuse of the 
paternal authority as appears in this case. 
Not having access to the original texts we 
must have recourse to the standard works ou 
Muhammadan Law. 


Baillie in his Digest states that all the 
original authorities agrée that a marriage 
contracted by a father of a minor “to one 
who is not an equal” is not lawful, when 
it is known that “the father acted care- 
lessly or wickedly in the matter”. Six 
ecnsiderations are stated as‘affecting the 
equality of a marriage and it is not clear 
“whether inequality is limited to these six 
items. Ameer Ali in his work refers a 
text from the Raddul Muhtar that a mar- 
riage contracted by a profligate father of a 
minor child is invalid if it is “manifestly to 
the disadvantage of the child”. We cannot 
tell whether the original text refers only to 
disadvantage on the ground of inequality. 
-But even if that were so, these considerations 
of equality have not as yet been recognised 
by the Courts in India and if they were 
recognized, we do not think they would be 
considered as being exhaustive. It is clear 
that the Muhammadan Law does subject the 
paternal guardian for marriage to the control 
of the Courts and the present is clearly a fit 
ease for the-exerciso of that control. - 


506 


BISESWAR SINGH Y. PARBHOO NATH PATHUK, 


We reverse the decree of the lower Appellate 
Court and declare the marriage of the 2nd 
defendant Mahomed Ismail with the plaint- 
ifs daughter Ghulam Fatma to be invalid. 
Appeal allowed with costs in both Courts. 


Appeal allowed; Decree reversed. 


PATNA HIGH COURT. 
Sseconp Civin APPEAL No. 2045 or 1914, 
| April 25, 1916. 
Present:—Mr. Justice Mullick, 
BISESWAR SINGH—Derenxpant— 
APPELLANT 
VETSUS 
PARBHOO NATH PATHUK AND ANOTHER 


. — PratntTivrs—ResPonDENTs. 

Bengal Tenancy Act (VIII of 1885), 8. 108—Record 
of Rights, entry in, as to occupancy rights of tenant— 
Presumption—Burden of proof. 

An entry in the Record of Rights showing a person 
to be an occupancy tenant creates a presumption in 
favour of such person, aud the onus is on the Jandlord 
to ostabligh the contrary. [p. 506, col. 2.] 


Mr. Chander Sekhar Persad Singh, for the 
Appellant. 

JUDGMENT.—The plaintiff is the land- 
lord; defendant No, 1 is the tenaut and defend- 
ants Nos. 2 to 10 are plaintiff’s co-sharer 
landlords. 

In his plaint the plaintiff alleged that the 
lands in suit had been entered in Paiti 
No. 1037 and that the defendant No. 1 
had been entered as an occupancy razyat. 
The plaintiff complains that this entry as 
to the status of the defendant is wrong, 
that defendant is a trespasser and that the 
Record of Rights is incorrect. He asks for 
a declaration of title and recovery of 
possession. 

The defendant No. 1 contends that the 
lands have been recorded in Patti No. 
1038 and that the ‘plaintiff has no title 
thereto. 

The Munsif appears to have been at 
great pains to determine whether or not 
the lands were in Patti No. 1037 or 1088, 
but I am unable to understand why he 
went into this matter seeing that the Record 
of Rights itself shows the lands to be in 
No. 1037. It was for the defendant if he 
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challenged that to prove it to be incorrect, 
but the learned Munsif appears to have 
thought that the onus was upon the plaintiff 
to show that the Record of Rights was 
incorrect. Possibly the learned Munsif was 
under the impression that the Record of 
Rights showed the lands to be in No. 1038; if 
so, that was an inexcusable error on his part, 
because a moment’s perusal would have 
satisfied him that the lands were entered 
in No. 1037. Finding that the lands had not 
been shown to bein No. 1037 the Maunsif 
dismissed the suit. 


On appeal the learned Subordinate Judge 
has correctly thrown the onus upon the 
defendant in the matter, as to whether 
the lands are or are not within No. 1037. He 
finds that the defendant has not discharged 
that onus and he accordingly finds the 
plaintiff's title as landlord established. But 
the learned Subordinate Judge has gone 
wrong in throwing the onus upon the 
defendant in the matter of the entry 
which shows him to be a tenant under 
the plaintiff. He says that it is for the 
defendant to show that he is a tenant. 
This clearly cannot be correct, because the 
Record of Rights creates a presumption in 
the defendant’s favour which it" is for the 
plaintiff to rebut, If, therefore, it had been 
shown that this error in placing the onus 
has vitiated the finding of the Subordinate 
Judge as to the defendant’s status I would 
have remanded the appeal; but the subsequent 
part of the learned Subordinate Judge’s 
judgment makes it clear that the 
question of onus is purely academical and 


_that the error in placing the burden has 


not in any way vitiated his finding. He 
says that he believes the plaintiff’s evidence 
to the effect that the defendants are not 


. tenants and that the defendants have not 


been able to show that they are tenants. 
That is to say, the learned Subordinate 
Judge upon a consideration of the evidence 
on both sides has come to the conclusion 
that the defendant’s claim of tenancy has 
not been proved and that the plaintiff by 
his evidence has been able to rebut the 
presumption created in the defendant's 
favour by the Record of Rights, That 
being so, L consider it unnecessary to remand 
the case. The appeal will, therefore, be 
dismissed with costs, wi 
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This judgment will govern Appeal No. 
8692 of 1914 which also is dismissed with 
costs, i 

Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL Suir No. 235 or 1914. 
December 21, 1915. 
Present:—Mr, Justice Coutts Trotter and 
Mr, Justice Srinivasa Aiyangar. 
CHINNU PILLAI AND OTHFERS— 
Derenpant No, 2’s Leagan REPRESENTATIVES 

‘ — APPELLANTS 
VETSUS 
VENKATASAMY CHETTIAR AND 
OTHERS— PLAINTIFFS AND Derenpants No, 1—~ 


RESPONDENTS. 

Mortgage—-Property subject to. several mortgages— 
Suit for sale by prior mortgagee —Puisne mortgagee not 
made  party—Decree and Court sale—Purchaser, 
rights and libilities of —Puisne mortgagee, whether can 
sua for sule subject to prior encumbrance. 

A certain property was subject to threé simple 
mortgages. The 3rd mortgagee sued for sale subject 
to the prior mortgages. It appeared that the 2nd 
mortgagee had already obtained a decree for sale 
‘on the footing of -his mortgage and had sold the 
property and that the purchaser at the Court sale 
had redeemed the 1st mortgage: 

Held, that the plaintiff was entitled to a deoree 
for sale of the property subject tothe prior mort- 
gages and could not be obliged to redeem the prior 
mortgages before bringing the property tosale. [p. 
508, col. 1; p. 509, col. iT 

‘Per Coutts Tr otter, J.— What passes to a mortgagee 
is a right to sell the mortgagor’s interest as it stood 
at the date of his mor tgage, “subject only to this, that 
in his suis he must make all subsequent mortgagees 
parties if he wishes the sale to be free of their 
encumbrances. [p. 507, col. 2.] 

Of any number of mortgagees, the later can 
always redeem the earlier, but cannot be compelled 
to do so, and the earlier cannot redeem the later 
except by consent. [p. 507, col. 2.] 

Per Srinivasa Atyangar, J—A puisne mortgagee 
who is not made a party to a suit for sale by a prior 
encumbrancer, is entitled to insist on a decree for 
sale subject to the previous mortgage. [p. 509, col. 1.] 

Case-law on the subject discussed, 


Appeal against the ‘decree of the Court 
of the Subordinate Judge of Coimbatore in 
Original Suit No. 81 of 1913. 


Mr. T, M. Krishnaswami_ Asyar, for the 
Appellants. 


INDIAN OASES, 


507 


Messrs. O. V. Ananthakrishna Azyar and 
K. B. Ranganatha Atyar, for the Respondents. 


: JUDGMENT. 

Coutts TROTTER, J.=In a recent case my 
brother Spencer, J., and I had occasion to 
consider a question analogous to that which 
arises for determination here. All the 
decisions were cited before us, and having 
regard to their conflicting nature it is not 
surprising that we had very great difficulty 
in coming to a conclusion. No, judgments 
were delivered, as the parties came to terms. 
But during the course of a careful and 
lengthy examination of cases, J came tothe 
conclusion that Venkatagiri Atyar v. Sadagopa- 
chariar (1) was in conflict with the Full 
Bench decision in Mulla Veetil Seethi v. 
Achuthan Nair (2) and that if the former 
case was wrongly decided, then’ Venkata- 
narasammah v. Ramtah (8) could not stand 
either. My brother in the judgment which 
he is about to read and which I have had 
the advantage of perusing has exhaustively 
reviewed the cases; and I assent entirely both 
to his conclusions and the reasoning by which 
they are reached. Speaking for myself, I 
think the matter is made plain when two 
fundamental principles, which I will 
endeavour to formulate in myown words, 
are grasped. The first is, that what 
passes toa mortgagee is a right to sell the 
mortgagor’s interest asit stood at the date 
of his mortgage, subject only to this, that 
in his suit he must make all subsequent 
mortgagees parties if he wishes the sale to be 
free of their encumbrances. The other 
principle is, that of any number of mort» 
gagees, the later can always redeem the 
earlier, but cannot be compelled to do so, and 
the earlier cannot redeem the later except by 
consent. Apply these principles to the’ 
present case and whatis the result? The 
plaintiffs havea right to sell their mort- 
gagor’s interest as it stood atthe date of 
their mortgage. At the date of their mort- 
gage, it was subject to the two prior 
encumbrances; therefore, they can only sell 
subject to these encumbrances. The fact 
that there had been a previous sale by a prior 


(1) 10 Ind. Cas. 83; 14 Ind. Cas. 449; 22 M.L.J, 129, 
Re. 9 Ind. Cas. 513; 21 M, L. J. 213 (P, B.) 9 M. la 
T. 431; (1911) 1 M. W. N. 165. 
(3) 2 M, 108. 2 
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encumbrancer does not affect their rights, 
as they were not made parties to that suit. 
In that suit the 2nd mortgagee could have 
sold the property as it stood at the date of 
his second mortgage, i.e subject only to 
the Ist mortgage, but he did not comply 
with the condition that in order to effect 
this he must join subsequent encambrancers. 
The result is, as I have said, that the 3rd 
mortgagee can sell the property subject to 
the prior mortgages. The prior encumbran- 
cers cannot redeem the later; the later can, 
but need not, redeem the earlier. It follows 
that the decree made in this case was right 
and the appeal must be dismissed. 

The necessary result of our decision is to 
dissent from Venkatagiri Ayar v. Sada- 
gopachariar (1) and Venkatanarasammah v. 
Ramiah (3:, and I have considerable difti- 
culty in distinguishing Rangayya Chettiar v. 
Parthasarathi Naicker (4) from those cases. 
In my opinion all these ases are inconsistent 
with the principles embodied in the Full 
Bench judgment in Mulla Veetil Seethi v. 
Achuthan Nair (2) and as Iam bound by 
the Full Bench judgment, to. which I 
respectfully give my complete concurrence, 
1 am unable to treat them as authorities 
binding upon me. ` o. 

Srinivasa ALYANGAR, J.—This is an appeal 
by the 2nd defendant. There were three 
simple mortgages on certain premises. The 
plaintiffs’ is the 3rd. The 2nd mortgagee 
sued for sale on his mortgage, obtained a 
decree and sold the properties; the 2nd 
defendant isthe purchaser at the Court sale. 
After his purchase he has redeemed tke Ist 
mortgage. To the suit of the 2nd mortgagee 
the plaintiffs were not made parties. The 
2nd defendant’s position is, therefore, that of 
an assignee of the first two mortgages and of 
the equity of redemption subject _to the 
charge of the plaintiffs. The plaintiffs now 
sue for sale subject to the two prior mort- 
gages and the question is, whether they are 
entitled to the relief, The 2nd defendant 
gays that the plaintiffs cannot get a decree 
for sale subject to the two prior mortgages, 
but must first redeem them and then bring 
the properties to sale, unless the 2nd defend- 
ant redeems them as the. ultimate owner of 
the equity of redemption ; while the plaintiffs 
insist that they are not bound to redeem, as 
they are not, affected by the previous decree, 

(4) 20 H, 120. 
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but are entitled to bring the properties to 
sale subject to the prior mortgages. The 
actual decree passed is one for sale free of 
all encumbrances, unless the 2nd defendant 
redeemed the plaintiffs. The learned Pleader 
for the appellants says that, if we decide 
that the plaintiffs ara entitled to a decres 
for sale subject to the previous mortgages, 
he is content to leave the decree as itis. The 
learned Pleader for the appellants raised a 
farther point in appeal which was not raised 
in the first Court, viz., that he is in a position 
to prove that the plaintiffs’ mortgage was 
granted when the suit of the 2nd mortgagee 
was pending, and they were affected by lis 
pendens. Ag this point, if allowed, would 
necessitate a fresh plea and investigation on 
facts, we have declined to hear him on this 
point. The only question, therefore, for deter- 
mination is, whether a puisne mortgagee 
who is not made a party to a suit for sale 
by a prior encumbraneer, is entitled to insist 
on a decree for sale subject to the previous 
mortgage. The rights and liabilities of a 
puisne encumbrancer not made a party to 
a suit for sale by the senior encumbrancer 
were elaborately discussed and all the cases 
were reviewed by a Full Bench of this Court 
and the conclusions arrived at were formu- 
lated in the shape of four propositions at 
the end of the judgment, Mulla Veetsl Seethi 
v. Achuthan Nair (2). If those propositions 
are correct the answer to the question in this 
case must be in the affirmative. The learned 
Pleader for the appellants, however, contends 
that these propositions are really obiter and, 
therefore, not binding on us; that they were 
so treated in Venkatagiri Atyar v. Sadago- 
pachariar (1); that the present case is on all 
fours with Cangayam Venkataramana 
Iyer v. Henry James Colley ` Gompertz 
(5), which is referred to and not dissented 
from in the Full Bench case. I may say at 
once that I do not consider that the proposi- 
tions of law deduced by the Full Bench from 
a review of the previous authorities are 
merely dicta; they are the principles on 
which the actual decision in the case depend- 
ed and are binding on us. Further, as I 
think (if I may say so without presumption) 
that these propositions correctly lay down 
the law, I do not think it necessary to discuss 
the authorities cited therein. The decision in 


(5) 31 M. 425; 3 M. L. T. 397; 18 M. L, J, 298, | 
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Rangayya Chettiar v. Partharasathi Naicker(4), 
which is approved of in the Full Bench case 
and followed in Congayam Venkataramana 
Iyer v, Henry James Colley Gompertz (5) on 
another -point, is on all fours with the 
present case and is conclusive against the 
appellants. 

The later case of Venkatagiri Aiyar v. 
Sadagopachariary (1), however, appears to be 
in conflict with the Full Bench decision and 
T, therefore, propose to examine it, more 
especially as there are dicta in some of 
the cases cited therein which appear to me 
to he incorrect. 

Under the Indian practice a mortgagee 
who sues to realise his security by sale of the 
mortgaged properties must make all persons, 
who have acquired an interest in the proper- 
ties subsequent to his mortgage, parties to 
the suit, but a puisne encumbrancer need 
not make prior encnmbrancers parties 
(Order XXXIV, rule 1, of the Code of Civil 
Procedure), I do not pause to consider 
what will be the effect of a covenant not to 
alierate (pactum de non-aliendo) on the duty 
of a mortgagee to make subsequent alienees 
parties. Venkata v. Kannam (6), Shields v. 
Schiff (7). A mortgagee obviously cannot 
foreclose or rel] without making the ultimate 
owner of tke equity of redemption a party 
and a senior mortgagee cannot, therefore, 
foreclise and sell merely the interest of a 
junior encumbrancer in the mortgaged 
property. Jf he obtains a decree for sale 
in the absence of the ultimate owner of 
the equity of redemption, it had been 
doubted whether even the plaintiff mort- 
gagee’s right passed tothe purchaser (Ghose 
on Mortgages, page 620), It has, however, 
been held in America, where the usual 
decree is for sale, that a junior encum- 
brancer is not a necessary, thougha proper, 
party to a. mortgagee’s suit for sale ‘(See 
Jones on Mortgages, section13¢4 and 1395.) 
Under the Statute in India he is a necessary 
party, though if he is not made a party 
and a decree is obtained, the decree would 
not be void, but ineffective to affect the rights 
of the eneumbrancer not joined; and the 
purchaser in an execution sale held under 
that decree would be in no better position 
than if’ he had obtained an assignment of 


the righis of the encumbrancers who were 
(6) 5 M. 184 at p. 186. 
(7) 124 W. S. 357 at p. 358, 
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parties to the suit and a transfer from the 
owner of the equity of redemption. The 
puisne mortgagee, unless he disputes the 
senior mortgage or its priority, or desires 
to ascertain the amount due, orredeem or 
obtain a sale of the mortgaged property free 
of his encumbrance [which can only be done 
with his consent, Wickenden v. Raysan (8)], 
should not make a previous mortgagee a 
party, The puisne mortgagee has the right 
to bring to sale the property as it stood at 
the time of his mortgage and that right 
which is secured to bim under section 67 
of the Transfer of Property Act cannot be 
taken away by a proceedirg to which he 
was nota party. In Moulton v. Cornish (9), 
decided by the New York Court of Appeals, 
it was said: “The right to a judicial sale 
of the mortgaged property to pay the mort- 
gage-debt is in this State one of the incidents 
of the mortgage contract; and if the mort- 
gagor is in default, the mortgagee is entitled 
to the enjoyment of this right unimpaired. 
It can only te secured to him by a sale, 
in an action or proceeding to which he is 
a party; for in all such cases the sale is made 
for the benefit of all the parties interested, 
and the proceedsare distributed among them 
in the order of the priority of their respective 
liens. The 2nd mecrtgagee possessed the 
right to maintain an action upon it for the 
foreclosure of so much of the equity of 
redemption as remained in the mortgagor 
at the timg when it was recorded, and fora 
satisfaction of the debt secured by it, by a sale 
of the martgaged premises. This right is so 
important in these cases that the holder of the 
mortgage cannot be deprived of it without 
at the same time.,..impairing and depreciating 
the security created by the mortgage. 
Where itis a 2rd mortgage and the mortgagee 
is made a party to the foreclosure of a prior 
mortgage, full effect is given to this power 
of sale, ky means of the sale directed in the 
action or ptoceeding which, as we have seen, is 
made fer ihe benefit of all the parties served 
with process or notice’. Again speaking of 
the lst mortgagee purchaser who sued to 
eompel the puisne encumbrancer (who was 
not a party to the previous suit) to redeem 
or to be foreclosed, it was said: “Bunt she 
(5) (1855) 6 De Œ. M. & G.210; 43 E. R. 1212, 25 
L. J. Ch. 162; 4 W. R. 39; 26 L. T. (o.s) 192; 106 R. 
2 
Py 138 N. York 188; 20 L, R Annotated 370, 
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occupies no better position with respect to 
the defendant than if she hadtaken a deed 
from the mortgagor, and an assignment of 
the other encumbrances, and had gone into 
possession. As to the defendant, her mort- 
gage is still unforeclosed, and the estate 
which the mortgagor had when he executed 
the defendant’s mortgage is still subject to 
its lien. The plaintiff may at any time 
foreclose her mortgage, as against the defend- 
ant, notwithstanding the former defective 
foreclosure. Jt imposes no hardship to require 
her to pursue such course if she wishes 
to rid the title of the lien of the defendant’s 
mortgage.” As the plaintiff in that suit had 
not made purchasers of other portion of 
the mortgaged estate parties to the suit, 
the Court, after holding that if the plaintiff 
desired she might be allowed to amend the 
plaint by making them parties, proceeded 
to observe: “If the plaintiff obtains leave to 
amend by bringing in all the necessary 
parties, she may havea decree for a fore- 
closure of her mortgage as against the 
defendant, and a sale of the mortgaged pre- 
mises. This is the extent of the relief to 
which she is entitled.” I have made this 
long extract, as I think it expresses precisely 
what I wish to say. The rights and: labili- 
ties of senior and junior simple mortgagees 
under the Transfer of Property Act are 
exactly the same as stated in the above 
opinion. In order to avoid misapprehension 
I should say that, except in a very few 
States in America, the theory of the mort- 
gagee being the legal owner is discarded, 
and foreclosure as understood in English 
practice called “strict foreclosure” is not the 
ordinary remedy, but the ordinary remedy 
' of-a mortgagee is sale which is sometimes 
called “ordinary foreclosure” or “foreclosure 
sale,” though in exceptional cases strict 
foreclosure is awarded. The mortgages 
referred to are what are known as 
English mortgages as defined by the 
Transfer of Property Act. I need hardly 
point out that in the case of simple mort- 
gages under the Transfer of Property Act 
sale is the only remedy and the Courts have 
no jurisdiction to order strict foreclosure 
in any case, 


Applying the above principles, the puisne 
mortgagees in this case, who have made the 
present owner of the equity of redemp- 
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tion, viz, the 2nd defendant a party, are 
entitled to a decree for the sale of the 
security as if stood at the date of their 
mortgage, 1. e, the properties subject to the 
Ist and 2nd mortgages. The fact that the 
Qnd defendant happens also to be the 
assignee of the Ist and 2nd mortgagees cannot 
in any way affect or prejudice the plaintiffs, 


It is, however, contended that if the 
senior mortgagee is in fact made a party, 
though the plaintiff does not seek any relief 
in respect of the prior mortgages, the plaintiff 
must redeem; on what principle this argument 
is based I am unable to see. It will be observ- 
ed that the plaintiffs have no choice in 
the matter of making the 2nd defendant 
a party and why any action of third parties 
behind their back should prejudice their 
rights it is impossible to understand. The 
case of Cangayam Venkataramana Iyer 
v. Henry James Colley Gompertz (5) is, 
as pointed out in the Full Bench case, 
no authority for that position. In that case 
the plaintiff asked in the alternative for 
redemption of the previous mortgages and 
sale. That of course he was entitled to 
ask, though he was not bound to. The de- 
cision proceeded on the basis that as the 
plaintiff had asked for the relief, though 
in the alternative, the Court for finally 
adjusting the rights of all parties can 
make a decree in that form. If the deci- 
sion goes further, and was intended to 
decide that the defendant who happens to 
be also a prior mortgagee can compel the 
plaintiff to redeem in the sense that unless 
he so redeems his suit must be dismissed, 
I am unable to agree. Even if the defend- 
ant had instituted an action to compel the 
puisne mortgagee to redeem (and no such 
action can be instituted, as I have said 
above, without making the owner of the 
ultimate equity of redemption a party), the 
only relief which the senior mortgagee can 
have in default of redemption -is sale of 
the property free of all liens and payment 
of his mortgages in priority, then payment 
of the mortgage of the junior encumbrancer 
and the payment of the balance, if any, 
to himself as the owner of the eqnity of 
redemption. In no case can a prior ,simple 
mortgagee extinguish the right of the puisne 
mortgagee by foreclosure. Sufficient attention 
has not always been paid to this important 
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fact, when it is said that the junior 
mortgagee is bound to redeem, or his only 
right is to redeem or that the senior 


mortgagee can compel redemption. 


In the Full Bench case the actual -decision 
was that a senior simple mortgagee who 
had purchased in execution of a decree 
for sale against the mortgagor, bad no right 
to recover possession of the property from 
a puisne usufructuary mortgagee who was 
not a party to the previous suit, The senior 
mortgagee had the right to compel the 
junior mortgagee to redeem, but if he did 
not, his mortgage cannot be extinguished 
so as to enble the lst mortgagee purchaser 
to obtain possession as if the 2nd mort- 
gage had been satisfied: he might be entitled 
to sell the property, in which case both 
his and the 2nd mortgage will have to 
be paid out of the sale-proceeds. So also 
in the present case if the 2nd 
defendant had instituted a suit against the 
plaintiffs (and he would, I think, be entitled 
to do so though he had already sued the 
mortgagor) he could have obtained a decree 
for sale of the property free of all en- 
cumbrances and all the mortgages would be 
paid out of the sale-proceeds in the order 
of priority. He certainly cannot bave a 
larger right as a defendant. If he wants 
to keep the property as purchaser he can 
only do so by redeeming the plaintiffs. 


In Venkatagiri Atyar v. Sadagopachariar (1) 
the Ist mortgagee first sued without making 
the 2nd mortgagee a party,as he ought 
to have done, and obtained a decree for sale. 
The 2nd mortgagee next brought hisaction for 
sale and obtained a decree for sale subject 
to the Ist mortgage. The Ist mortgagee 
was a party to this suit, but he need not have 
been made a party. The mortgagor was a 
party to both the suits. Both the decrees 
were executed and the mortgaged properties 
were purchased by different persons. The 
question was, which purchaser was entitled 
to possession as owner. It is to be observed 
that at the time of the institution of the 


second suit the Ist mortgagee had not 
brought the properties to sale, and the 
mortgagor was still the owner. The 2nd 


mortgagee’s suit was, therefore, properly 
constituted to entitle him to seall the 
property subject to the lien of the Ist 
mortgagee. The lst mortgagee’s suit was 


a 
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improperly constituted and a purchaser 
in execution of that decree cannot, I think, 
have a better or larger right than if he 
was a private assignee of the equity of 
redemption from the mortgagor during the 
pendency of a suit for sale against his 
vendor. I should, therefore, hold that the 
purchaser at the sale in executionof the 
2nd mortgagee’s decree was entitled to 
the possession of the property as the owner 
of the ultimate equity of redemption. The 
purchaser under the Ist decree, who is 
practically in the position of an assignee 
of the rights of the Ist mortgagee, may be 
entitled to bring a suit for sale against 
the purchaser in the 2nd mortgagee’s sale, but 
the latter would be entitled to the balance 
of the sale-proceeds after satisfying the Ist 
mortgage, which shows that the purchaser 
at the Ist mortgagee’s sale does not really 
acquire the ultimate equity of redemption. 
This, 1 think, is perfectly right on principle. 
Take a case in which the Ist mortgagee 
obtains a decree for sale withont making 
the 2nd mortgagee a party and brings the 
property to sale, which is purchased either 
by himself or a stranger. If after this 
the 2nd mortgagee brings his suit for sale, 
he must make the previous purchaser party ; 
but.can obtain a decree for sale, and the 
purchaser at that sale would ba entitled 
to possession from the previous pur- 
chaser. If that would be the result if 
the purchase had been made before the second 
suit was instituted, the same result must 
follow if the purchase was made during 
the pendency of the second suit, The principle 
a . lis pendens would apply. No doubt the 
purchaser at the first sale, if he buys after 
the institution of the 2nd mortgagee’s suit, 
may be entitled to redeem standing in the 
shoes of the mortgagor, or he may join as 
a party in the 2nd suit and apply for a 
sale of the property free of encumbrances 
or if there be a sale subject to his own 
first mortgage may claim to be paid the 
balance of the sale-proceeds after satisfying 
the plaintiff’s2nd mortgage. His previous 
purchase by itself does not entitle him to 
have orto keep possession of the mortgage 
premises as against the purchaser in the 
second sale. If the second sale was subject 
to the Ist mortgage, he can no doubt bring 
a fresh action for sale against the 2nd 
purchaser, The doctrine of lis pendens cannot 
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of course affect titles or rights acquired prior 
to the institution of a suit, nor rights acquired 
from .or through persons not parties to a 
suit. The difficulty’ arises fromthe fact of 
the mortgagor,as the owner of the ultimate 
eqvity of redemption, being a party to two 
different suits for sale, instituted by the 1st 
and 2nd mortgagees respectively withont 
making the othera party. But a moment’s 
consideration will show that the right cf the 
lst mortgagee to sell the equity of redemption 
is a right to sell it as it stood at the date 
of his mortgage, which he can enforce only 
in a proceeding to which the 2nd mort- 
gagee is aparty ; otherwise the sale at the 
best can convey to the purchaser only the 
equity of redemption subject to the 2nd 
mortgage. The 2nd mortgagee is left free 
to enforce his security. As the first mort- 
gagee is not a party to the 2nd mortgagee’s 
suit, the right of the purchaser in his sale 
to sue as a first mortgagee may not be 
affected, but his right to hold asa pur- 
chaser of theequity of redemption would. 

In the case of Venkatagiri Atyur v. Kada- 
gopachariar (1) (and similar observations 
occur in several other cases) itis said that 
“as both of them (7. e., the Ist and 2nd mort- 
gagees) are entitled to bring to sale (the 
equity of redemption), the first sale puts an 
end to the mortgagor’s interest and conveys 
it to tbe purchaser. If, therefore, the lst 
mortgagee sells the property, before the 
puisne mortgagee, then there is nothing 
for the latter to sell”; but this ignores the 
fact that the first purchaser purchases it 
subject to the right of the 2nd mortgagee 
to sell. The judgment is also vitiated, if 
I may respectfully say so, by the erroneous 
assumption that the puisne mortgagee has 
only a right to redeem in the sense that 
unless he so redeems, his mortgage-interest 
becomes extinct. In other words, a simple 
mortgagee who does not conform to the 
provisions of the law, by not making a 
puisne mortgagee a party, becomes entitled 
to a right of strict foreclosure, a wholly 
unreasonable result. It is said that “each 
mortgagee might go on ad infinitum 
without making the .other a party.” If 
the view which I have set forth is correct, 
in the case where the Ist mortgagee had 
omitted to make the 2nd mortgagee a 
party and proceeded to sale, the purchaser, 
whether himself or another, can bring a 
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fresh suit for sale making the 2nd mort- 
gagee a party;or he can as a defendant, 
when the 2nd mortgagee instituted a suit 
for sale, insist on a sale of the property 
free of his mortgage, or if he had not 
proceeded to sale before the 2nd mortgagee’s 
sale, he can, though not made a party, 
get the necessary relief by applying for 
sale free of encumbrances in the mortgagee's 
suit. If finally a sale takes place in the <nd 
mortgagee’s suit the lst mortgagee can again 
sue or if he sells under his decree, the pur- 
chaser can. There cannot be more than three 
suits at the most and if the lst mortgagee’s 
action had been properly constituted there 
cannot be more than one suit. They 
cannot go on ad infinitum. The principle 
should be that the purchaser in the 
properly constituted suitis entitled to the 
ownership of the properties and if these 
two suits by the lst and 2nd mortgagees 
respectively are both properly constituted, 
the purchaser in the Ist mortgagee’s suit 
is so entitled. 


I shall now briefly refer to the cases cited 
in Venkatagiri Atyar v. Sadagopachartar (1), 


The first is Venkatanarasemmah v. 
Ramiah (8), which is similar to the 
principal case. One learned, Judge was 


of the opinion that the 2nd mortgagee’s 
right still subsisted and that the first 
purchaser took the property subject to the 
second mortgage which, it was said, can 
be enforced in a separate suit. The other 
learned Judge, tbough he did not express 
any final opinion, thought that the second 
mortgagee’s right was practically extinguish- 
ed. Nobody now contends that the latter 
view is correct. Taking the former, viz., 
that the 2nd mortgagee can assert his right 
ina separate suit, there is no indication 
in the judgment that such right is only 
a right to redeem, in default of exercise of 
which the mortgage becomes extinguished. 
Therefore it comes to this: though the 
2nd mortgagee is entitled to bring a 
fresh suit against the purchaser in the ist 
sale to sell the property for the satisfaction 
of the 2nd mortgage-debt subject to 
which the first purchaser took (that I 
think necessarily follows from the Full 
Bench decision), yet the whole of the 
proceedings taken by the 2nd mortgagee 
to realise his security, which proceedings 
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were regularly and properly constituted, 
in which he obtained the decree which he 
was entitled to get, viz., the sale of the pre- 
mises subject to the lst mortgage, becomes 
wholly infractuous not owing to any fault of 
his, but because a purchaser comes into exist- 
ence pendente lite, whose purchase is in exe- 
cution of a decree in a suit improperly consti- 
tuted. I say it with all humility, but I am not 
able to see either the logic or tha justice of it. 
It may be said that the 2nd mortgagee may 
apply to be made a party in the Ist mort- 
gagee’s suit, so also the Ist mortgagee 
can make himself a party in the 2nd 
mortgagee’s suit. Further, the 2nd mort- 
gagee may not know of the existence of a 
suit by the Ist mortgagee, as there is no 
system of registration of lis pendens here. So 
far as the lst mortgagee is concerned, there 
is generally no excuse for his not making 
a puisne mortgagee a party, for in a 
large majority of cases a search of the 
register of immoveable properties would 
show the existence of all incumbrances, 
and in the few cases in which mortgages 
for less than Rs. 100 may be made by 
delivery of possession, such possession 
would be sufficient to give notice to the 
lst mortgagee. Why then should the 
2nd mortgagee or the purchaser in his 
sale be driven to another suit, when the 
Ist mortgagee who had omitted to make 


the 2nd mortgagee a party can and 
ought to Sue again? I am, of course, 
dealing with the case of two simple 


. mortgages. If the Ist mortgage was an 
English mortgage and if without negligence 
the Ist mortgagee obtains a decree for 
sale without making the 2nd mortgagee 
a party and there is a sale, the purchaser 
may in some exceptional cases obtain an 
order for foreclosure against the 2nd 
mortgagee in default of redemption, though 
even in such cases the proper order 
ordinarily should be sale. [ Moulton v. Carnish 
(9).] Though this decision [Venkatanara- 
sammah v. Ramah (3)] had not been dis- 
sented from in the Full Bench case, it is 
really inconsistent with the principles laid 
down therein and ought not to be followed. 


The nest case is Krishan v. Chadayan 
Kuiti Haji (10), There the 2nd mortgagee 


(10) 17 M. 17. 
33 
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set up his rights in certain claim 
proceedings and there was an adverse 


order against him. He did not challenge 
it by a regular suit within the time 
limited and was, therefore, disentitled to 
claim his rights as 2nd mortgagee there- 
after. The case is also otherwise 
distinguishable. 

Rangayya Chettiar v. Parthasarathi Naicker 
(4) is; as I bave already said, on all fours 
with the present case. There, as in this, 
at the time when the suit of the 2nd 
mortgagee was instituted, had been 
a sale in execution of the lst mortgagee’s 
decree, and the purchaser who became 
the owner of the ultimate equity of 
redemption was made a party and a 
sale of the property subject to the Ist 
mortgage was directed. 

Muhammad Usan Rowthan v. Abdulla (11) 
seem3 to be adidem with the case in 
Rangayya Chetitar v. Parthasarathi Naicker 
(4) but a contrary conclusion was arrived at. 
One of the learned Judges who was a party 
to both the decisions was able to distinguish 


the previous case; I confess I do not 
understand the differences, though as 
suggested in the Full Bench case the 


decision in Rangayya Chettiar v. Parthasarathi 
Naicker (4) probably rested on the interpre- 
tation of the decree in the 2nd mortgagee’s 
suit. 

Akatti Moidin Kutty v. Chirayil Ambu 
(12) purports to follow the decision in 
Venkatanarasammah v. Ramiah (3) and does 
not require any detailed consideration; but 
the actual decision seems to be quite 
right as the purchaser in the 2nd mortgagee’s 
sale was held to be the owner, 

The decision in Kutti Chettiar v. Subrama- 
nia Chettiar (13) gives effect to the principle 
I have formulated, though the decision 
appears to have been based merely on the 
priority of sales. 


The decisions in this Court purport to 
follow the decisions in Nanack Chand v. 
Teluckdue Koer (14), and Dirgopal Tal v. 
Bolakee (15). At that time the practice in 


(11) 24 M. 171. 

(12) 26 M. 486. 

(18) 32 M. 485. 

14) 5 C. 265; 4 0. L. B. 358. 
(15) 5 0. 269. 
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mortgage suits was not settled, and decrees 
were executed as if they were mere decrees 
for money by attachment and sale. The 
statement in the judgments that the 
purchaser was holding as a trustee for 
the mortgagor subject to redemption shows 
that the previous decrees, in execution of 
which the sales took place, were mere 
money decrees, and not decrees for sale 
in suits by a mortgagee to enforce his 
right to realise the security. To a suit 
on the covenant to pay, none but the 
mortgagor need be made a party, and if 
a sale of the equity of redemption is 
permitted in execution of such a decree it 
is obvious that the lst purchaser would 
te entitled to possession. These devisions 
are not authorities for the position that 
in a mortgage sale the ist purchaser is 
always entitled to possession. 

Taking then two simple mortgagees, their 
rights and liabilities will be as follows: 

1. If the 2nd mortgagee sues first, 
he can, without making the lst mortgagee 
a party, sell the property subject to the 
Ist mortgage; the purchaser will become 
the owner of the equity of redemption 
instead of the mortgagor, but subject only 
to the Ist mortgage as the 2nd mortgage 
is extinguished, by the sale. The Ist 
mortgagee can sue to recover his mortgage- 
money by sale without making the 2nd 
mortgagee or the mortgagor a party but 
only the purchaser. If he wants a personal 
decree against the mortgagor, he can also 
be joined in the same suit. . 

2. If the 2nd mortgagee sues first, he 
can join the lst mortgagee and redeem him 
and sell the property and realise the 
amount due on both the mortgages. 


2. If the 2nd mortgagee sues first, 
he can join the lst mortgagee, and with 
his consent ask for a sale of the property 
free ofall encumbrances. The sale-proceeds 
will be distributed according to priority. 

4, If the 2nd mortgagee sues first 
without making the Ist mortgagee a party, 
the Ist mortgagee may in execution of 
the Ist decree require the property to be 
sold free of his mortgage and if the 
amount due to him is admitted, the Court 
ean order a sale free of all encumbrances. 

5. I£ the 2nd mortgagee sues first 
without making the lst mortgagee a party 
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the Ist mortgagee can, while the Ist suit. 
is pending, sue for sale making the 2nd 
mortgagee and the mortgagor a party, in 
which case there can be no sale in the 
first suit and if there had been a sale 
pending the lst mortgagee’s suit, the 
purchaser will be affected by lis pendens. 
He can redeem the lst mortgagee, in which 
case there will be no sale in the Ist 
mortgagee’s suit or if tbere is a sale, can 
claim the balance of the sale-proceeds after 
payment to the lst mortgagee, as both 
the 2nd mortgagee and the mortgagor 
must be presumed to have obtained the 
value of their interests in the property 
out of the sale-proceeds in the first sale. 
In this case, the purchaser under the 
second sale gets the property and is entitled 
to possession against the lst purchaser. 


6. If the lst mertgagee sues first, 
making the 2nd mortgagee a party as 
he ought, there cannot be a trial of a further 
action. ` 


7. Ifthe lst mortgagee sues first without 
making the 2nd mortgagee a party, the 
2nd mortgagee is not affected and can 
bring his own action for sale making the 
mortgagor a party, if there had been no 
sale in the lst motrgagee’s suit or if there 
had been a sale, making the purchaser a 
party in his capacity of the ultimate 
owner of the equity of redemption; and 
the purchaser in the 2nd mortgagee’s 
execution sale gets a good title to the 
property. He is not affected by any lis 
pendens, while any purchaser in the Ist 
mortgagee’s sale would be. 


I, therefore, think the appeal fails and 
must be dismissed with costs. 


Appeal dismissed, 
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ISMAIL ALLARAKHIA V. DATTATRAYA R, GANDHI. 


BOMBAY HIGH COURT. 
` ORIGINAL CIVIL JURISDICTION APPBAL No, 59 
or 1915, 

February 1, 1916. 
Presenit:—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Heaton. 

ISMAIL ALLARAKHIA—Pratntirr— 
APPELLANT 
Versus 


DATTATRAYA R. GANDHI— 


DEFENDANT—RESPONDENT. 

Contract Act (IX of 1872), ss. 20, 65—Contract— 
Parties under material mistake of fact—Mortgage . 
by person personating real owner—Transfer of mortgage 
rights by mortgagee—Covenant for good title — Recission 
of contract—Right of transferee to refund of considera- 
tion—-Caveat emptor, rule of, whether applies. 

C executed a mortgage-deed to D falsely per- 
sonating M, the real owner of the mortgaged pro- 
perty. D transferred his mortgage rightto Afor a 
consideration and in the deed of transfer both C 
and D covenanted good title. O forged APs signature 
in both the deed of mortgage and its transfer. A, 
having discovered the fraud, instituted the present 
suit against D,for refund of the consideration paid 
by him to D: 

Held, (1) that, as both plaintiff and defendant 
were under a mistake as toan essential fact, viz., 
that the real owner M made himself liable on the 
mortgage and confirmed the covenant as to title, 
the transfer-deed was void under section 20 of the 
Contract Act and the defendant was bound to repay 
the transfer money to plaintiff under section 65 of 
the Act; [p. 516, cols. 1 & 2.] 

Clare v, Lamb, (1875) 23 W. R. 389; 10 C. P. 334; 
á4 L. J. C. P. 177; 32 L. T, 186 and Bree v. Holbech, 
(1781) 2 Dougl. 654; 99 E. R. 415, explained. 

Johnson v. Johnson, (1802) 3 B. & P. 162; 127 B. R. 
89; 6 R. R. 736, referred to 7 

(2) that the maxim caveatemptor did not apply 
as the real owner of the property never, in fact, 
joined in the transfer. [p. 516, col. 1.] 


Appeal against the decree of Mr. Justice 
Macleod, sitting on the Original Side. 


Mr. Jinnah, for the Appellant. 
Mr. Kanga, for the Respondent. 


JUDGMENT, 


Scorr, ©, J.—Under the Will of Louis 
Mary Valladares two of his three sons, 
namely, Joseph Francis and Lonis Mary, 
became entitled as tenants-in-common to 
equal moieties of the testator’s house at 
Mazagaon. The third son Calisto was, 
by the Will, given a right of residence in 
the house so long as he lived in harmony 
with his brothers and sisters. 

On the 13th of Juue 1914, Calisto, 
fraudulently representing himself to be 
his brother Louis Mary and so entitled 
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to an equal moiety in the house, purported 
to mortgage such moiety in favour of 
Abdul Latif Sumar, 

Qn the lOth of September 1914, Calisto, 
again fraudulently representing himself to 
be his brother Lonis Mary, purported to 
create a second mortgage of the said 
moiety in favour of the defendant 
Dattatraya R. Gandhi. 


“ Both the first and second mortgages were 
registered, as Calisto frandulently represented 
himself to be Louis Mary before the 
Sub-Registrar, 


On the 19th of July 1915, Calisto again 
fraudulently representing himself to be the 
said Louis Mary purported, as Louis Mary, 
to join in a transfer executed on that date by 
the defendant to the plaintiff in consideration 
of thesum of Rs. 1,770. By the transfer Calisto 
personating Louis Mary purported to con- 
sent to the transfer for the sum of Rs. 1,770, 
agreed to be the amount owing to the de- 
fondant by the mortgagor under the second 
mortgage of the 10th September 1914, 
Under the transfer the transferee was 
expressed to get the full benefit of the 
covenants contained in the second mort- 
gage and to the transfer of the moiety and 
all the estate, right, title and interest of the 
mortgagee and the mortgagor therein. 
The mortgagee covenanted expressly that 
he had not incumbered. The covenants 
of which the transferee was expressed to get 
the benefit with the consent of the mortgagor 
included the mortgagor’s covenant for title 
that he had power to transfer. 


The intention of the transferee was clearly 
to have the settlement of the mortgage-debt 
and the mortgagor’s covenants for title in 
the second mortgage confirmed by the mort- 
gagor. For this purpose the mortgagor was 
a necessary party. The transfer was, how- 
ever, never executed by him but by a forger 
in his name. ` 


The result was that the transferee had no 
recourse against the mortgagor after discover- 
ing that the second mortgage was a mere 
fictitious security. 


He now sues the defendant ag transferor 
for return of the purchase-money as on a 
total failure of consideration. 

The learned Judge, being of opinion that 
the case could be disposed of on the authori. 
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ty of Clare v. Lamb (1) and Bree v. Holbech 
(2), applied the maxim “caveat emptor” and 
dismissed the suit. We are unable to agree 
in the conclusion arrived at by the lower 
Court. 

In Glare v. Lamb (1) the Court recognized 
the correctness of the following statement of 
the law in Sugden’s Vendors and Purchasers: 

Although the purchaser has paid the money, 
yet if he is evicted before the conveyance is 
executed by all the nesessary parties he may 
recover the purchase-money in an action for 
money had and received,” and in Dart on 
Vendors and Purchasers* that—‘Until the 
conveyance is executed by all necessary 
parties the vendor remains liable in respect 
to all defects in title. He must, for instance, 
refund the purchase-money, if the purchaser 
having paid it, even though he has taken 
possession, is evicted by an adverse 
claimant.” 

In Johnson va Johnson (8), where a con- 
veyance of property of a testator required 
execution by three trustees under the Will 
and was only executed by two, the purchaser 
on eviction under a superior title for one 
of the parcels conveyed was held entitled to 
recover the purchase-money in respect of 
that parcel. 

In the case before us the supposed Louis 
Mary was rightly deemed a necessary party 
to the transfer and the deed was prepared 
upon that footing, but the transfer was never 
executed by Louis Mary. The defendant 
cannot successfully rely upon the transfer 
till it has been executed as drawn. The 
purchaser cannot be made liable on the 
maxim of caveat emptor if the owner, from 
whom he believed he was to get a confirma- 
tion both of the covenant for title and of 
the transfer of the mortgagor’s estate in 
the premises, never in fact joined in the 
transfer. 

If the stage of complete execution by all 
necessary parties is not reached there is 
no reason for not applying the rule of the 
Indian Contract Act, section x0, “Where 
both the parties to an agreement are under a 
mistake as toa matter of fact essential to the 


-(1) (1875) 10 C. P. 334; 44 L. J. O. P. 177; 32 L. T. 
196; 23 W. R. 389. 
(2) AN 2 Doug! 654; 99 E. R. 415. 
(3) 1902 3 B. & P. 162; 127 E. R. 89; 6 R. R, 736. 
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agreement, the agreement is void.” Here 
both plaintiff and defendant believed that 
Louis Mary was agreeing to the amount 
due on the mortgage and confirming the 
covenants contained therein, and agreeing 
to the transfer of the mortgagor’s estate 
in the mortgaged premises, whereas in fact 
he was no party to the negotiations. The 
defendant is, therefore, under section 65, 
bound to repay the transfer money. 

It is unnecessary in the view we take to 
discuss the arguments addressed to us on 
the covenants for title implied under section 
55 (2) of the Transfer of Property Act. 

We set aside the decree dismissing the 
suit and passa decree for the plaintiff for 
the sum claimed with interest and the costs 
of suit throughout. 


Appeal allowed; Suit decreed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2803 
or 1913. 

April 4, 1916. 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

UMESH CHANDRA GHOSE AND ANOTHER 
Derenpants Nos. 3 AND 11— 
APPELLANTS 
versus 
KALA CHAND GUHA AND OTHERS— 
PLAINTIFES-——RESPONDENTS. 

Lease, covenant against transfer in—Proviso for re- 
entry after notice on breach of covenant ~ Transfer 
by lessee of major portion of property—Ejeciment, 
suit for, without notice to quit—Maintainability— 
Transfer of Property Act (IV of 1882), ss. 10, 12, 106, 
eat in a lease forbidding transfer by the 
lessee is valid and enforceable even when the lessee 
has not transferred the whole of the property leased 
but reserved a fraction for himself. But ifthe lessor 
has undertaken to determine the lease on breach of 
the covenant by the lessee only after giving him 
notice in accordance with law, the lease cannot be 
determined without a notice under section 106 of the 
Transfer of Property Act. [p. 518, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, First Court, Backergunge, 
dated the 19th of May 1913, affirming that of 
the Munsif, First Court, Perajpur, dated the 
17th of June i912. . 

FACTS material to the report will 
appear from the arguments and the judgment 
of the Court. 
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Babu Mohendra Nath Ray, (with him 
Babu Gunada Charan Sen), for the Appel- 
lants.-The lessee sold the land to defendant 
No. 8 retaining a small portion. The plaint- 
iffs are twelve-annas landlords, while defend- 
ant No. 8 represents the four annas. The 
lessee is not entitled to transfer, but if 
the lady should transfer, the landlord 
would get khas possession after service of 
notice. The plaintiff said that by this 
alienation by defendant No.1 to defendant 
No. 3, defendant: No. 1 has lost the 
right to notice and defendant No. 3 
is a ‘trespasser. In order to get khas 
possession, no notice was served on 
defendant No. 1 as provided in the 
lease. My contention is that the lease 
was intended to be a heritable one, though 
there is provision against alienation. The 
plaintiff says that the defendant No. 1 
having sold the said karsha and cut down 
trees, defendant No. 3 is a trespasser 
and the leasehold interest has ceased, so 
the plaintif is entitled to recover a twelve- 
annas portion on partition. Ordinarily 
under section 108 (j) of the Transfer of 
Property Act, all leasehold interest is 
transferable and section 10 reserves the right 
against alienation. Under section 110 (g) 
the lessor must do some act to show 
that he wants to determine the lease. 
Until notice is served, the transferee is 
entitled to hold. So the plaintiff has not 
acquired right to eject the defendant without 
service of notice upon the lessee, 


The covenant against alienation is not 
void being for the benefit of the lessor and 
the lessor can evict on service of notice, 
so section 110 (g) of the Transfer of Pro- 
perty Act will apply. Even if there bea 
covenant against alienation and if alienation 
is made, the Jease does not become deter- 
mined ipso facto, unless determined by 
some act of the lessor. 


Here the act agreed upon by the parties 
was the service of notice. Until notice 
is served, the transferee does not become 
Hi a vide Padmanabhaya v. Ranga 
1). 
Babu Joges Chandra Roy (with him Babu 
Prakash Uhandra Mazumdar), for the Re- 


(1) 6 Ind. Cas. 447; 34 M. 161; 8 M. L. T, 110; 20 
M. L. J, 930; (1910) M. W. N. 462, 
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spondents.— This is an appeal by transferees, 
the original tenant is not before your 
Lordships, mor haye his representatives 
appealed on the ground that they conld 
not be ejected without notice. Where 
the original lessee has died, the condition 
as .to notice is gone. The lessee is 
restrained from transferring to anybody, 
my client isnot bonnd to serve a notice 
on a stranger. The Transfer of Property 
Act does not say a notice has to be given 
toa transferee. Here the original lease is 
at an end by the lessee’s death. As 
regards the point of “doing some act,” 
intimation in this case was sent for khas 
possession. Where the original tenant 
does not appeal, the Court cannot entertain 
the plea of the trespasser, vide Satara Begum 
v. Syed Faiz Ali Khan (2). 

There is a condition against alienation, 
so the appellant is a trespasser. The suit 
itself shows that my client wants to deter- 
mine the lease. 

[D. Cratreries, J.—Itisa limited cove- 
nant. ] 

The transferee gets no title. 

[D. Cuatrerser, J.—Your right of eject- 
ment is a limited one? ] 

The question of notice is immaterial in 
the case of a trespasser. A trespasser 
cannot raise that point now. The heirs 
of the original tenant submitted to the decrees 
of the lower Courts. They have not appealed. 
The right to eject accrues as soon as 
there is an alienation. Under section 10 
too he is a trespasser as he takes in 
violation of the condition of the lease. 
Even if section 110 (g) applies, there was 
a demand for khas possession, so that what 
was necessary to be done has been done by 
the landlord. 


Babu Gunada Charan Sen, in reply.— 
Notice must be given “according to law.” 
This must be taken to bea yearly tenancy, 
so six months’ notice is necessary. If 
it is from month to month, 15 days’ notice 
is necessary. Incurring of forfeiture is 
not simultaneous with the determination 
of the lease, for which some overt act 


has to be done to signify the intention 
to determine a lease. Until and unless 
the lessor completes his right of 


(2) 9 Ind, Oas, 994; 13 0. L, J. 677. 
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re-entry, the lease is transferable. The 
transferee takes the property subject to 
defeasance by notice. The transferee is 
` in the position of a tenant-at-will. 
He has purchased the outstanding interest 
of the original lessee which can be defeated 


by notice. 

[Bracucrorr, J.—It is a non-transferable 
lease. | . 

All property is transferable except 


under certain special circumstances. Under 
section 110 some act must be done to 
determine the lease and the act here is 


provided in the kabuliyat, viz., service of notice A 


according to law. 
JUDGMENT.—One Kheroda 
took a lease of some ‘homestead land under 
a kabuliyat, by which she agreed that she 
would not transfer the property and if she 
did she would be liable to be ejected after 
giving her a notice in accordance with law, 
` if she did not go out herself. She did sell 
the major portion of the property leaving a 
slight fraction for herself. The landlord 
brought a suit for ejectment and died 
pending suit. His heirs have got a decree 
for ejectment in both the Courts below and 


this appeal is by the transferee defendant _ 


No. 8 and defendant No. 11. It appears 
that the original lessee Kheroda also died 
pending sulit, 


The covenant against transfer is no doubt 


valid, but the manner in which the resultant 


right of the landlord to evict was to be. 


worked out under the terms of the covenant 
has not been followed. It has been found 
that the landlord did not serve any written 
notice upon Kheroda, as he was bound to 
do by the terms of the lease read by the 
light of section 106 of the Transfer of 
Property Act. The lease, therefore, has 


not been determined in the only manner in . 


which it could be determined and the land- 
lord, who limited his right of re-entry toa 
particular mode, cannot be heard to com- 
plain if he is not allowed to enlarge the 


covenant. We think the appeal ought to 
be allowed and we do allow it with 
costs, i 


i Appeal allowed. 
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-MADRAS HIGH COURT, 

Appran Serr No. 201 or 1907. 
APPEALS AGAINST Orpers Nos. 115 anp 116 
or 1909. 

Civit MISCELLANEOUS PETITIONS 
Nos. 2921 anb 2922 op 1914. 
October 19, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

Is A. S. No. 201 or 1907 
ACHAMA NAIDU AND OTHERS—DEFENDANTS 
Nos. 3, 4 AND 6— APPELLANTS 
VETSUS 
KRISHNASWAMI NAIDU AND OTHERS— 
Derenpants Nos, 1, 2, 8 ro 10 AND 

Pratntirrs Nos. 1 to 3— RESPONDENTS, 
In A. A. O. No. 115 or 1909 
PRAKASA NAIDU AND orgers— 
Derenpants Nos. 9 To 11 -—ApPELLANTS 
versus 
ARUMUGA CHETTY AND anoTHER— 
PuaIntire AND Derenpant No, 1— 
RESPONDENTS. 
In A. A. O. No. 116 or 1909 ` 
SUBRAYULU NAIDU—Devenpant No. 8 
: ——APPELLANT 
versus 
ARUMUAT CHETTY AND ANOTHER— . 
Pramntirs AND Derenpant No, 1—~ 
RESPONDENTS, 
In ©. M. P. No. 2921 of 1914 © 
‘ SANJIVA NAIDU AND ANOTHER— 
APPELLANTS Nos. 2 AND 3—PETITIONERS 
In C, M. P. No. 2922 or 1914 
RAGHAVULU NAIDU, MINOR, sy HIS 
Guarpian A. RANGAPPA NAIDU 
— APPELLANT No, 3—PETITIONER 
VETSUS é 
KRISHNASWAMI NAIDU AND OTHERS— 
Responpents In O. M P, Nos, 2921 AND 
2922 or 1914. 


Compromise—Swit for partition of family properties 
—Parties coming to settlement on appeal—Com- 
promise not signed by one party to decree, whether 
binding on signatories. 


Where a suit for partition of family properties 
was, on appeal tothe High Court, compromised, but 
one of the parties to the decree of the lower Court, 
who was the son of the managing member, did not 
sign the razinama: 


Held, that as the compromise did not in terms 
modify the decree, but only altered the mode of 
payment of the decretal amount, it was binding on 
those who were parties to it. [p. 520, col, 1.] 


Laskshmana . Chetti v. eee Neat ghetti, 24 M, 
325, distinguished . 
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Appeal against the decree of the District 
Court of Chinglépnt, in Original Suit No. 
31 of 1908; appeals against the orders of 
the District Court of Chingleput in Civil 
Miscellaneous Petitions Nos. 435 and 434 
of 1908, in Execution Petition No. 46 of 1908, 
in Original Suit No. 45 of 1901, and 
petitions praying that in the circumstances 
stated in the affidavit therein a decree may 
be passed in Appeal No. 201 of 1907 in 
terms of the compromise arrived at.. 


Mr. Y. O. Seshachartar, for the Appellants 
in Appeal. Suit No. 201 of 1907 and Civil 
Miscellaneous Appeals Nos. 115 and 116 of 
1909 and, for the Petitioners in Civil Mis- 
Sellansous Petitions Nos; 2921 and 2922 of 
1914. 


Messrs. V. Purushothama Atyar, T., Y. 
. Muthukrishna Aiyar and A. Swaminatha Aan, 
for the Respondents ‘in Appeal Suit No. 
201 of 1907 and Mr. T. V. Muthukrishna 
Atyar, for the Respondents in Civil Miscel- 
laneous Appeals Nos. 115 and 116 of 1909. 

These appeals and the petitions coming 
on for hearing on the 30th Ostobar 1914, 
the Court (Sankaran Nair, J., and Spencer, 
J.,) delivered the following 


JUDGMENT.—The petitions and the 
affidavit will be forwarded to the District 
Judge. It is contended that the lst defend- 
ant is not bound by the compromise as 
his consent was conditional on the other 
member of his branch, the 2nd defendant, 
agreeing to it, and that the 2nd defendant 
is not bound because the lst defendant was 
not authorised. by him, and in no way 
represented him. It will be open to the 
District Judge to receive such evidence as 
the parties may adduce. 

He will submit findings on the following 
issues: — 

(1) Is the compromise 
Ist and 2nd defendants ? 

(2) If not, is 
defendant ? 


binding on the 


it binding on the Ist 


The findings should be submitted within, 


two months, and seven days will be allowed 
‘for filing objections.“ 


These appeals and the petitions coming 
on for final hearing, after the return of 
the finding of the lower Court on the 
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issues referred by this Court for trial, the 
Court delivered the following 


JUDGMENT.—In this case, the District 
Judge has found that the compromise effect- 
ed between the Ist defendant and defendants 
Nos. 4 and 6in the matter of the appeal 
pending here was not made conditional upon 
the 2nd defendant joining in the compromise. 
We have no hesitation in confirming this find- 
ing. Oar attention has been drawn to the 
evidence in the case, but we hold that the Dis- 
trict Judge was clearly right in his conclusion. 
I? as a matter of fact the compromise 
was conditional as contended, there would 
not have been any difficulty in the way of 
the’ Ist defendant’s insisting that this 
stipulation should be entered in the razinama 
itself, and no satisfactory explanation is 
given why it was not, 


Then it was argued by Mr. Muthukrishna 
Aiyar, who appeared for the lst defendant, 
that since the 2nd defendant who is his 
client’s son is not a party to the compromise, 
it must be treated as of no effect, the suit 


-being one for partitionof the family properties. 


For this contention he relies upon Lakshmana 
Chetti v. Chinnathambi Chetti (1). But that 
is a case which is quite distinguishable 
from the present case. In that case, there 
was a minor pariy to thə suit and no 
was given for reference to 
arbitration and it was held that the suit 
being one for partition, it was not possible 
in a case of that sort to give effect to a 
partial compromise. The case before us is 
very different. Here so far as the immove- 
able properties are concerned, namely, those 
which have been the subject of the decree 
of the lower Court, which again it may be 
mentioned was based on a compromise 
between the parties, it is not alleged before 
us that that desree is modified by the 
compromise effected in this appeal. The 
appeal was with respect to certain sums of 
money, which were alleged to have been paid 
by the 1s defendant on account of family 
debts. The lst defendant was the manager 
of the family properties and by the com. 
promise, it is arranged that the Ist defend. 


(1) 24 M, 326. 
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ant should pay a certain amount to the 
branch of defendants Nos. 4 and 6. No 
doubt our attention has been drawn to a 
statement by a witness of defendants Nos., 
4and 6 that the amount was to be paid 
out of the lst defendanit’s family fund, but 
that has not been embodied in the razinama. 
From what source the money is to come 
cannot be said to be of any importance. 
There’ are certain other terms in the 
razinama as regards certain properties which 
are left in common and which are not dealt 
with by the decree in the lower Court. No 
question was raised before the District Judge 
as regards these properties and all that wé are 
concerned with in this petition is, whether the 
compromise ought to be recorded so far 
as it relates to the appeal before us. The 
appeal relates to the question of money 
payable by the Ist defendant. The com- 
promise is evidently for the benefit of 
the minor 6th defendant. The 4th defend- 
ant who was originally a minor has now 
attained majority. There is a certificate 
of the learned Vakil who appeared for 
the guardian of the minor and we are 
satisfied that the compromise is for the 
benefit of the minor. There will be a 
decree in the-terms of the compromise so 
far as it relates to this appeal. The 2nd 
defendant appeared before us and he asked 
for costs. The compromise was not pressed 
against him either before the District 
Judge or before us, as he was not a 
party to it. He had to appear on this 
application to guard his interests and is, 
therefore, entitled to his costs. As he had 
to appear because of the existence of the 
razinama which is signed by defendants 
Nos. 4 to 6 on one side and the lst defend- 
ant on the other, they will bear his costs 
in equal shares, that is to say, the Ist 
defendant will bear one moiety of the costs 
and defendants Nos. 4 and 6 the other 
moiety. In.the appeal itself each party will 
bear his own costs. 

The Appeals against Orders Nos. 115 and 
116 of 1909 are dismissed. 

Appeals dismissed;Petitions allowed. 
VR P. 
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BOMBAY HIGH COURT. 
ORIGINAL Crvin JURISDICTION APPEAL No, 52 
or 1915. 

January 20, 1916. 

Present:—Sir Basil Scott, Kr, Chief Justice, 
and Mr, Justice Heaton. 

GANI LATIF AND OTHERS-— PLAINTIFFS—- 
APPELLANTS 
Versus 
MANILAL MULJI AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Contract, construction of—Sale of goods, contract for 
—Covenant to supply goods ordered—-Omission to fix 
the maximum limit of purchases — Indefiniteness— 
Discretion of vendor to withhold any article ordered— 
Failure to comply with order— Breach of contract— 
Damages, 

Plaintiffs, a firm carrying on business in Bombay 
and Ellichpur, contracted with defendants, merchants 
in Bombay, for the purchase of alizarine dyes, On 
April 26th 1914, the plaintiffs executed a document 
whereby they agreed to place all their orders with 
defendants for alizarine dyes at a specified rate. A 
varying scale of discount was allowed up to a pur- 
chase of 8300 drums. On the back of the document 
were noted the defendants’ conditions signed by their 
agent. One of them was that the defendants were 
responsible for the immediate despatch of goods 
ordered which were in their godown and as to the 
balance, intimation was to be given to plaintiffs of 
their probable arrival who should not refuse to 
purchase onthe ground of delay. The last con- 
dition was that the goods were to be credited 
according to the date of despatch mentioned in the 
railway receipt and the vendors were to have the 
discretion to send or not to send every .single article 
out of those comprised in the order. In pursuance of 
this agreement the plaintiffs ordered from the defend- 
ants on various dates 36 casks of alizarine paste 
which were all duly despatched. Subsequently, 
further orders were placed for large quantities of 
the same commodity. The defendants expressed their 
inability to comply with these orders owing to con- 
ditions created by the War. Plaintiffs thereupon 
instituted the present suit for Rs. 71,400 for damages, 
being the difference between the contract rate and 
the market price of the goods. The Trial Judge, 
Mr. Justice Macleod, held that the omission to fix in 
the contract the maximum limit of purchase ren- 
dered the contract indefinite and unenforceable and 
that the condition giving the vendors freedom to 
send or not to send any articles out of those ordered 
was fatal to the plaintiffs’ claim. On appeal: 

Held, (1) that, on a proper construction of the 
written document, as soon asthe plaintiffs placed an 
order with defendants, there was a binding contract 
for the supply of goods mentioned in the order, but, 
until such order was received, ib was open to the 
defendants to withdraw from the transaction by 
giving notice to the plaintiffs; [p. 521, col. 2.] 


Offord v Davies, (1862) 12 U. B. (N. s.) 748; 81 L 
J. ©. P. 319; 9 Jur. (xN. s.) 22: 6 L. T. 679; 19 W. R. 
758; 142 E. R. 1336; 188 R. R. 491; Great Northern 
Railway Company v. Witham, (1877) 9 C. P. 16: 
43 L. J, 0. P. 1; 29 L, T. 471; 22 W. R. 48 and Bengal 
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Coal Co. Lid, v, Homee Wadia §Co, 24 B. 97, re- 
ferred to. 

(2) that the contract was not indefinite by reason 
of the omission of the maximum limit of purchase and 
that it was open to Courts to reject dishonest claims 
for damages based on alleged failure to comply with 
large and unreasonable orders; [p. 522, col. i7 

In re Gloucester Municipal Election Petition, Ford 
v. Newth, (1901) 1 K.B.683; 70 L.J. K. B. 459; 65 
J. P. 391; 49 W. R. 845; 84 L. T. 354; 17 T. L. R. 
325; Reg. v. Demers, (19C0) A. C. 103; 81 L. T. 795; 
69 L. J. P. C. 5, referred to. 

(3 thatthe last condition of the contract was not 
applicable to the order for hermetically sealed 
drums of one uniform quality, and that it did not 
empower the defendants to refuso altogether to 
are an order which they had received. [p. 522, 
col, 2, 


Appeal against the judgment of Macleod, J., 


in the exercise of the Ordinary Original 
Jurisdiction of the High Court. 


Mr. Setalvad (with him Messrs. Jinnah and 
Kanga), for the Appellants. 


Mr. Desui (with him Mr. Inverarity), for 
the Respondents. 


JUDGMENT. 


Scorr, O, J—The claim made by the plaint- 
iffs is for damages for non-delivery of 254 
casks of alizarine dyes which the plaintiffs at 
Ellichpur had ordered from the defendants 
in Bombay. 

Exhibit A and Exhibit B are signed by the 
plaintiffs’ and the defendants’ agent respec- 
tively and sufficiently evidence the terms 
agreed to by the parties. The plaintiffs 
agreed to purchase goods on the conditions 
at the back of Exhibit A, and the 
defendants by their agent agreed to the tran- 
saction, or suuda as it is called in Exhibit B. 
The plaintiffs in Exhibit A agree not to 
purchase alizarine goods from any other 
person nor to sell toany other person, while 
the defendants agree not to send their sun 
brand goods of alizarine to any mer- 
chant at Ellichpur other than the plaintiffs. 
The conditions include a shifting scale 
of commission or discount to be allowed 
upon the agreed rate of 7 annas and 9 
pies per pound, net rate, Bombay godown 
delivery, the discount varying according to 
the amount which should be purchased up to 
300 drums in the course of a year. On the 
back of the dccument, which is a printed 
form filled in certain parts in manuscript, the 
conditions are stated upon which the defend- 
ants are prepared to supply the goods, The 
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first condition is that on an order reaching the 
office as to the goods out of the same which 
may be ready in the godown the same will 
be sent, and as to the remaining goods, intima- 
tion will be given of their arrival, On 
receiving the order, as to the goods which 
may not be ready, the merchant is to be 
responsible for taking the whole of such 
goods, notwithstanding the period which may 
have elapsed, provided he does not ark after 
twenty days that the goods should not be 
sent. The last condition provides that the 
goods will have to be credited according to 
the date of despatch mentioned in the 
railway receipt and the sellers shall have 
discretion or liberty to send or not to send 
every single article out of those comprised in 
the order. 


The document, Exhibit A, even when 
read with Exhibit B, does not impose any 
obligation upon the plaintiffs to take any 
specific quantity of goods and the quantity to 
be sent could only be ascertained as soon as 
the plaintiffs had sent an order for some of 
the goods. As soon as the order was receiv- 
ed by the defendants, there would be a 
binding contract for the supply of goods 
mentioned in the order, but until such an 
order was received, it would be open to the 
defendants to withdraw from the transaction 
by giving notice to the plaintiffs, That we 
take to be clear upon the authority of Offord 
v. Davies (1), Great-Northern Railway Co. v. 
Witham (2 and Bengal Coal Co. Led, 
v. Homee Wadia & Oo. (3). 

The learned Judge of the lower Court has, 
however, apparently taken a different view, 
for in his judgment he states: 

‘If the writingofthe 25th April had stated 
that the plaintiffs agreed during twelve 
months to purchase from the defendants up 
to 300 casks of this particular dye, it might 
be said that the defendants by accepting the 
document had created a continuing offer 
whereby they pledged themselves to accept 
any order from the plaintiffs up to 800 casks 
during the twelve months at the rate men- 
tioned, and it has been contended that that is 


(1) (1862) 12 C. B. (N. s.) 748; 31 L. J. C. P. 319 
9 Jur. N. 5.) 22; 6 L. T. 579: 10 W. R. 758; 142 E. R. 
1886; 133 R. R. 491. 
(2) (1877) 9 ©. 
L. T. 471; 22 W. R 
(3) 24 B. 97. 


P. 16; 43 L J, ©, P. 1; 29 
. 48. 
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the effect of the documents. As faras I can 
see, one important item which should have 
been mentioned in the document of the 25th 
of April, viz., the actual number of casks up to 
the limit of which the plaintiffs might send 
orders, has been omitted...It may be tbat the 
parties thought that they specified in the 
writing the limit up to which the plaintiffs 
might send orders, but the Court is not con- 
cerned with what the parties thought they 
were doing. It is only concerned with 
what the parties have actually done. So 
owing to these omissions the writing is so 
indefinite in its terms that no effect can be 
given to it.” 

Tt does not appear to us that the omis- 
sion of the maximum which might be order- 
ed is any reason for not giving effect to the 
terms of Exhibit A, provided any order has 
in fact been given. It might be that an 
order on a document not limited as to 
amount, as the learned Judge held this docu- 
ment to be, might be so largeas to be utterly 
unreasonable, and have been sent merely for 
the purpose of creating a dishonest claim for 
damages, butsuch a case could easily be dis- 
posed of by the Court if it arose and the fact 
of such a possibility would be no reason for 
not giving effect to any bona fide orders sent 
according tothe terms of the document. 

It may be observed that in the cases of 
tender, for instance, Great Northern Railway 
Co. v. Witham (2), In re Gleucester Municipal 
Election Petition, Ford y. Newth (4), and Reg. 
y. Demers (5), the tender which created a 
continuing offer was in no case limited in 
amount, but that was not held to be a reason 
for not giving effect to the terms of the docu- 
ment. 

The learned Judge, having come tothe 
conclusion that Exhibit A was so indefinite, 
for the reasons stated, that it could not be 
given effect to, dismissed the suit, and, if 
that reason is good, it was sufficient 
to justify the dismissal. Consequently, the 
proceeding upon which the trial had taken 
place came to an end. That proceeding was 
a summons for inspection in order that the 
plaintiffs might be able to ascertain from the 
documents in the possession of the defend- 
ants the amount of the different orders which 


(4) (1901) 1 K. B. 683; 70 L. J. K. B. 459; 65 J. P 
391; 49 W. E. 345; 84 L. T. 354; 17 T, L. R, 325. 
(5) (1900) A. O, 103; 81 L. T. 795; 69 L. J. P.O. 6 
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they had sent for execution to the defend- 
ants under the document of the 25th of April, 
subsequent to the first order of 36 drams 
which had been executed, and the extent to 
which the defendants were able to comply 
with such orders. 

The learned Judge also held thatthe plaint- 
iffs’ case must fail by reason of the terms of the 
fifth clause of the conditions on the back of 
Exhibit A. Heheld thatthat condition enabled 
the defendants to say on receipt of the order 
that they do not choose to send the goods, It 
appears to us that that is reading a condition 
inserted for the benefit of the defendants far 


© too strictly against their opponents. The condi- 


tions must, if possible, be read asa whole and 
reconciled, and such a reading of condition 5 
appears to us to be inconsistent with condi- 
tion 1, which is that on the order reaching the 
office the goods which are ready in the go- 
down are to be sent. 


Again, it would be difficult for us to adopt 
the sweeping interpretation of the lower Court 
with regard to condition 5, even if it stood 
alone, for the first line of the condition is that 
the goods will have to be credited according to 
the date of despatch in the railway receipt, so 
it assumes a performance of the order at all 
events to some extent. Then if procceds to 
mention the discretion or liberty which is 
retained by the defendants, and the words : 
indicating the discretion commence: “Order 
me se”? (* * * *), d e, “ontof the order” 
the defendants are to have a discretion to 
send or not to send “Hur ek chij? (* * *) 

“every single thing.” The condition appears 
to us to be more appropriate to an order for 


-alizarine dyes put up in tins and packed in 


boxes from which certain tins might be 
abstracted or certain ting of a particular 
colour might not be inserted and to be Jess 
appropriate to a contract for hermetically 


sealed drums of alizarine paste of 
one uniform colour, such as the goods 
the snbject of the document of the 


25th of April. But, however that may be 
and even conceding thatin a proper case the 
condition 5 might apply to an orderfor drums 
of alizarine paste, we do not think that it 
can be read as importing a power in the 
defendants to refuse altogether to perform an 
order which they have received. 

It is also to be observed that the defend- 
ants haye undertaken to perform the plaint- 
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iffs’ order .or orders of August as soon as 
the goods arrive. That appears from their 
letter of the 13th of August, and again from 
their letter of the 29th of August. With 
reference to the order of the 8th they say: 
“We shall send the goods when the steamer 
arrives.” Again-in their letter of the 29th 
of August, referring to a letter of which the 
date is not given, they say: “On arrival of 
the steamer we will send the casks to you.” 
They could hardly, after makingthat promise 
onthe receipt of the order, refuse execution on 
the ground that although they had the casks 


arrived freshly from Europe, they did not . 


care to perform the order. 


We are, therefore, of opinion that the 
grounds upon which the suit was dismissed 
cannot be supported, and the decree must be 
set aside as alsothe order discharging the 
summons. We remand the case for disposal 
to the lower Court. 


Defendants must bear their own costs `of 
the hearing before Mr. Justice Macleod and 
of this appeal. Plaintiffs’ costs costs in the 
cause. | 4 


| 
Decree set aside; Suit remanded. 


INDIAN GASES. 


523 


COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 
Revenve Revision Petition No, 11 
or 1915-16. 

February 21, 1916. 
Present:—Mr. Diack, F. C. 
LABHA—Derenpant —APPLICANT 
versus 
TULSI AND OTHERS——PLAINTIFFS— 

. RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 144 
—Suit by landlord to dispossess alienee of occupancy 
rights—Period of limitation. 

A suit by a Jandlord to dispossessa person to 
whom occupancy rights in the land in suit have been 
sold is governed by Article 120 and not Article 144 of 
the Limitation Act, and may be brought within 
six years from the date of the sale, [p. 524, col, 2.] 

Har Lal v. Musammat Gohvri, 6 Ind. Cas. 942; 3 P.R, 
1910 Revy., dissented from. 


Revision from the order of the Com- 


‘missioner, Jullundur, dated the 20th August 


1915. 
Mr. Umar Bakhsh, for the Petitioner. 
Mr. D. R. Sahni, for the Respondents. 
ORDER.—In this case the landlords (the 
proprietary body of the village) sued under 


. section 77 (3) (A), Punjab Tenancy Act, 


to dispossess a person to whom the occu. 
pancy rights in the land in suit had been 
sold. The Court of first instance and the 
first Court of Appeal held that in respect of 
limitation the case was governed by Article 
120 of the Second Schedule to Act XV 
of 1877, but the former admitted the case 
to a hearing on the ground that the right 
to sue accrued only from the date on which 
the mutaticn was sanctioned, which was 
less than six years before the institution 
of the suit, while the latter considered that 


- time ran from the date of the registered- 


deed of sale which was more than six years 
before institution, and accepting appeal dis- 
missed the claim. The second Court of 
Appeal, that of the Commissioner, following 
the ruling in Har Lal yv. Musammat Gohri 
(1), held that Article 144 of the Schedule 
applied to the case and limitation being 
12 years, the “case was within time and 
he referred the case back for disposal on 
the merits. .The Commissioner, Mr. Fagan, 
in bis judgment remarked as follows of the 
ruling quoted: “Whether the view of the 
Financial Commissioner taken in itis sound 
or notis not for meto say. If it is not, 
(1) 6 Ind. Cas, 942; 3 P, R. 1910 Rev, ` 
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it is open to the Financial Commissioner 
to revise his former ruling.” In admit- 
ting the case toa hearing on revision Sir 
Michael Fenton observed as follows:— 

“I am inclined to think that Sir James 
Donie’s decision in No. 3 Revenue of 1910 
[Har Lal v. Musammat Gohri (1)] is 
wrong and that Article 144 does not 
govern limitation in suits by landlords to 
set aside alienation by occupancy tenants. 
The time from which the period begins to 
run under Article 144 is ‘when the posses- 
sion of the defendant becomes adverse to 
the plaintiff Now the possession of the 
vendee of occupancy rights is possession as 
a tenant. It never can become proprietary 
possession so long as the tenant does not 
set up any claim to proprietorship. Aczord- 
ingly I am inclined to hold that Article 
144 is applicable only when proprietary 
possession is concerned.” 

I have now heard Counsel on the question 
but have heard nothing to lead me to 
doubt the correctness of the above view. 
It is urged that in certain contingencies 


the landlord may become entitled to posses- . 


sion, but that is certainly not the case 
here, as the decree of the Court of first in- 
stance shows, for it provides that defendants 
Nos. 2 and 3, the original occupancy tenants 
who sold their rights, will not be affected 
but will get possession of the land. The 
position is very similar to that dealt with 
in Asa Ram v. Paras Ram (2), where a temple 
worshipper sued for the dispossession of the 
assignee of the temple manager and in 
which the Chief Court held that Article 120 
and not Article 142 or Article 144 was 
applicable. It is also urged that paragraph IL 
of Standing Order No. 2 expressly lays down 
that in a suit like the present the plaintiff 
is entitled to a decree for possession, The 
object of the paragraph, however, is to 
make clear that the plaintiff is entitled to 
a decree against the alienee aloneand not 
against the alienating tenants; in other 
words, that he is not entitled to posses- 
sion at all; and the word “possession” 
appears to bave been used by inadvertence 
for “dispossession.” In Har Dal v. Musammat 
Gohri (1) Sir James Donie considered 
that the mere fact of the word “disposses- 


(2) 9 P. R. 1904, 
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sion” being used in section 77 (8) (+) of 
the Tenancy Act and the word “ posses- 
sion” in Article 144 of Schedule II of the 
Limitation Act made no manner of difference. 
There is, however, the important difference 
that dispossession of the alienee does not 
necessarily connote the possession of the 
landlord. It was pointed out in that judg- 
ment that the above sub section gives the’ 
landlord a choice between three kinds of 
suits, and it may be remarked that it would 
be anomalous if the period of limitation 
were not the same for each. If the suit 
takes the form of a claim to set aside 
the transfer ib has been repeatedly held, by 
the Chief Court in Ram Chand vy. .Muham- 
mad Khan (3) and by this Court in 
Jiwan Singh y. Maharaja Jagat Singh (4) and 
Kuria v. Nanak (5), that Article 120 applies. 
It is logical that the same Article should 
apply to the alternative claim for dis- 
possession of the alenee, and this supports 
the conclusion drawn from the argument 
that the dispossession of the alienee does 
not necessarily involve the possession ofthe 
Jandlord. 16 is true that in the judg- 
ment of this Court reported as Nihal 
v. Lakhna (6) a deéree for possession 
was passed insimilar circumstances, but that 
was a case in which the lower Court had 

decreed possession against both the occupancy ` 
tenants and the mortgagees and ihe whole 
intention of the Financial Commissioner’s 
judgment was to modify the decree so as 
to make it operative only against the mort- 
gagees. In other words, it was for dispos- 
session rather than possession. And the 
question of limitation of course did not 
arise. 

Differing, therefore, from tbe decision in 
Har Lal v. Musammeat Gohri (1) I hold that 
the present suit is governed by section 
120 and that the period of limitation is six 
years. And I agree with the first Court of 
Appeal that the right to sue accrued from 
the date of the sale and as that was more 
than six years before the institution of the . 
suit, the claim is barred by limitation. 

Accordingly I direct under section 84 


(3) 135 P. R. 1888, 

(4) 1 P. R. 1898 Rov. 

(5) 7 P. R, 1905-Rev. 68 P. L. R. 1906. 
(6) 6 P. R. 1893 Rey. 
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(5), Punjab Tenancy Act, that the suit be 
dismissed. Parties to bear their own costs 
througbont. 

Revision accepted. 





BOMBAY HIGH COURT. 
ORIGINAL Civiu Jurisoicrion Appuat No, 54 
or 1915. 

January 26, 1916. 

Present:-—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 

Tut BOMBAY & AFRICA STEAM . 
NAVIGATION Co., Lirp.—Derenpants— 
APPELLANTS 

a versus 
Haji AJUM GOOLAM HOOSEIN 


AND OTHERS —PLAINTIFFS—RES2ONDENTS, 

Contract—Carriage by sea— Charter party, terms 
of, conflicting with bill of lading—Dominant contract 
— Liability for shortage, stowage, dunnayeand sweepings 
—Nomination of stevedores by charterer, effect of —Duty 
of stevedores—Servants of shipowner—-Charterer sub- 
leasing cargo space—Relutions between shipowner and 
charterer’s lessees. 

Under the general law, and apart from special 
conditions in a charter party, the shipowner is 
liable to the charterer for the damage to cargo 
occasioned by bad stowage or improper and insufficient 
dunnage, and this prima facie liability is not modified 
by the nomination of the stevedores by the charterer 
or by a clause in the charter party that stevedores are 
to be employed at current matket rates not exceeding 
the owners’ contract rate. [p. 525, col. 2.] 

Where a charter party contains the above pro- 
vision, stevedores chosen by the charterers arc to be 
the agents and paid servants of the shipowner it 
loading the cargo. [p. 526, col. 1.] 

Harris v. Best-Ryley § Co., (1892); 68 L. T. 76;4 R. 
222; 7 Asp. M. O. 272, referred to. 

Where there is a difference or conflict between 
the terms of the charter party and the bill of lading, 
the former prevails. [p. 526, vol. 2.] 

Where the charter party provides that the 
charterer shall be entitled to all sweepings and 
shortage occasioned by escape from the bags atthe 
port of discharge, effect must be given to it, and 
the shipowner cannot seek protection in a condition 
in the bill of lading which renders the ship immune 
against loss or damage caused by insufficient packing 
and torn, weak or fragile bags and say in defence 
that the shortage was caused by the charterer’s 
negligence. [p. 526, col. 2.} 

Where, under the terms of a charter party, all 
the sweepings are to be delivered to the charterer, 
the shipowner cannot apportion them between the 
charterer and other shippers to whom the former 
had let out cargo space in proportion of the quantity 
owned by each of them. Their contract is with the 
charterer who is entitled toall the sweepings. [p. 
527, col. 1.) 


.charter party 


Appeal from a decree of Beaman, J., in the 
exercise of Ordinary Original-Civil Jurisdic- 
tion of the High Court. 

Messrs. Jinnah and Davar, for the Appel- 
lants: . 

Messrs. Kanga and Moos, for the Respond- 
ents. 

JUDGMENT. 

Scorr, C. J.—This is an appeal from the 
judgment of Mr. Justice Beaman in a snit 
in which the plaintiffs are the charterers 
and the defendants are the owners of the 
steamer Abydos, which was chartered to carry 
a cargo of rice from Burmato Bombay. In 
the main [there are two questions which 
have to be decided. The first is the ques- 
tion of dunnage and the alleged damage 
caused by insufficient or improper laying 
of dunnage, and the other is the question 
of shortage and sweepings. 


Dealing, first, with the question of 
dunnage, the charter party provides: 
“nothing herein contained shall exempt the 
shipowners from liability to pay for damage 
to cargo occasioned by bad stowage, by 


“improper cr insufficient dunnage or certain 


other specific causes,” and at the end of the 


_ charter party it is expressly, provided that 


the charterers’ steyedores at the loading 
port are to be employed at current market 


“yates but not exceeding the owners’ contract 


rate, and all mats and requisite dunnage to 
be provided by the steamer. 

The question is, in the first place, asa 
matter of law, whois to be responsible for 
improper or insufficient dunpage for the 
protection of the cargo upon the voyage. 
Apart from the concluding clauses of the 
charter party to which I have just referred, 
there can be little doubt that the shipowners 
would be liable to pay for the damage to cargo 
occasioned by bad stowage or improper or 
insufficient dunnage, and the question is 
whether their prima facie liability has been 
modified by the clause as to the charterers’ 
stevedores at the loading port who are to be 
employed at rates not exceeding the owners’ 
contract rate. 

The learned Judge upon the authority of 
Harris v. Best-Ryley & Oo. (1) has come to 
the conclusion that upon the terms of the 
stevedores chosen by the 


(1) (1892) 68 L. T. 76; 4 R. 222; 7 Asp. M. O. 272 
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charterers were to be the agents and paid 
servants of the shipowners for the purpose 
of discharging the duty of the shipowners 
in loading the cargo, and in this conclusion 
we agree. 


The question of fact remains whether the 
damage was or was not caused by improper 
laying of dunnage as found by the learned 
Judge. Now upon that question there is a 
conflicting evidence of two marine surveyors, 
and we also have the evidence of the Parsi 
purser of the ship who only speaks as to 
the cargo stowed under his personal supervi- 
sion. The learned Judge has come to the 
conclusion that damage to a certain specified 
extent was caused by the improper laying 
of the dunnage atthe port of loading, and 
after considering the evidence and the 
arguments of the learned Counsel for the 
appellants, we have come to the conclusion 
that the learned Judge is right. Therefore, 
with regard to the dunnage the appeal 
fails. 

The remaining question regarding shortage 
and sweepings isnot so simple. The facts 
are that rice was shipped at the port of load- 
ing not only by the ckarterers, but by other 
shippers to whom the  charterers in 


pursnance of the terms of the charter 
party to that .effect leased ont a 
portion of the cargo space. The rice 


shipped was mostly Nakranji rice shipped 
F, 0. B.at the rate of Rs. 7-15-6 per bag, 
while a certain portion of the rice shipped 
was Larool rice shipped F., O. B. at the rate 
of Rs. 6-15-0 per bag, The bags of rice 
shipped by the charterers, as the bills of 
lading state, were in apparently good order 
and condition and were to be delivered, 
subject to the exceptions and conditions 
specified, in the like good order and condi- 
tion from the ship’s tackles, showed upon 
discharge at the port of destination a 
shortage amounting to between 383 cwts. 
and 400 cwts. The sweepings of rice 
lying loose in the ship after discharge 
amounted to about 575 ewts., and it is, 
therefore, obvious that a certain porticn of the 
sweepings cannot have escaped from the 
bags shipped by the charterers and must be 
attributable to other bags shipped by persons 
to whom the charterers had let cargo space. 
The bills of lading contain two provisions 
which are material.- The first is the general 


exception which includes, among other con- 
ditions, insufficiency of wrappers and package 
and all injury to the same and all damage 
arising from other goods by stowage. 
There is alsoa special condition that the 
ship is not responsible for loss or damage 
caused by insnfficient packing, torn, mended, 
charfed, weak orfragile bags and bagging 
wrappers nor for usual and reasonable wear 
and tear of packages. 

Tf, therefore, the bills of lading were the 
only test of the liability of the shipowners, 
ib can hardly be doubted that on proved 
facts the shipowners would not be liable 
to any shippers in respect of shortage 
occasioned by an escape from the bags. But 
the prevailing contract, where there is a 
conflict of provisions as between the ship- 
owner and the charterer, is, it is conceded 
by Counsel for the appellants, the charter 
party. 

The charter party has two provisions 
which are relevant to the question. It pro- 
vides that the steamer is to be responsible 
for any proved shortage. We take the 
proved shortage to be 383 to 400 ewts., 
and apparently at the trial it was stated that 
it might be taken to be 400 ewts. The 
charter party also provides that all sweep- 
ings are to be delivered to the charterers 
at the portof discharge and, therefore, 
although the shipowners might, as against 
the shippers who could only rely on the 
bills of lading, appeal to exception 28 to 
absolye themselyes from liability for 
shortage, they could not successfully plead 
it as against the charterers in respect of the 
goods shipped by them, for by the charter 
party they are to be responsible for any 
proved shortage. 


Tt is contended that if both the provisions 
of the charter party are applied in favour 
of the charterers as was done in the lower 
Court, the result is that charterers in effect 
are paid twice over. First of all, they get 
the value of all the sweepings in the steamer, 
and, secondly, they get the value of the 
goods found short. The argument was that 
the shipowners ought to be allowed to collect 
the sweepings and when it is found that 
certain bags do not contain the quantity 
shipped, they should be allowed to allocate 
to the bags which contain a short quantity 
a proportionate part of the sweepings 
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collected and in this way justice would be 
done. Manifestly, however, such a pro- 
cedure would give vise to great difficulties 
in any case where sweepings were not of 
one quality of rice and where they were 
not, as in almost every case they could 
not be, uncontaminated or undeteriorated 
by lying onthe deck during the voyage. 
Therefore, a rough and ready arrangement 
appears to have been made in the charter 
party that all sweepings are to be delivered 
to the charterers atthe port of discharge. 
That is the agreement and if the argument 
on behalf of the appellants were correct, 
the shipowners would be allowed to say: 
“We will not deliver allthe sweepings as 
we have agreed to deliver them but we will 
only deliver a proportionate part of the 
sweepings, namely, 400 cwts., and the other 
sweepings we will appropriate for compensa- 
tion to the other shipowners, and we will 
not be responsible to you as we have agreed 
in the charter party for any proved shortage 
because we will have made up the shortage 
by sweepings.” The answer is that that is 
not the contract. 


It appears to us for that reason that the 


learned Judge is right and that the judgment 
of the Court below must be affirmed and the 
appeal dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rererunce No. 6 or 1916. 
May 8, 1916. 
Present:—Mr, Justice D. Chatterjee and 
Mr. Justice Newbould. 

Sheikh RATAN BIPARI—P tatntirr 
versus 
HIRA LAL SARAKAR AND OTHERS— 


DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. XLVI, 2.1, 
s. 115—Reference by District Judge on findings 
of Small Cause Court—Reference -on questions of 
fact—Provincial Small Cause Courts Act (IX of 
1887), s. 25. 

The Court of Small Causes is a Court subordinate 
to the District Judge, so the District Judge is com- 
petent to make reference of cases tried by the Small 
Cause Court to the High Court under Order XLVI, 
rule 7, Civil Procedure Code. [p. 528, col. 1.] 

Where the Court of Small Causes, upon evidence, 
came to the conclusion thatthe defendant was a 
servant remunerated by a part of the proceeds of 
the land and the District Judge, holding that the 
conclusion of the Small Cause Court as regards the 
nature of the suit was erroneous and that the defend- 
ant ought to have been held to be a tenant against 
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whom the plaintiff's suit in tho Small Cause Court 
could not have been entertained, made a reference 
under Order XLVI, rule 7, Civil Procedure Code, 
tothe High Court, the High Court refused to accept 
the reference on the ground that no case was made 
out for its interference on a question of facts, [p. 
529, col. 1.] 


Civil reference made from the Court of 
the District Judge of Dacca. 

FACTS material to the report will appear 
from the following extracts from the letter 
of reference of the District Judge, Mr. 
Smither, I. C. S.:— 

“# # # * The plaintiff alleges that the 
defendant’s father executed a ‘kabuliat’ for 
one year in 1307 Fasli and that since that 
year the defendant’s father and after his 
father the defendant himself have been culti- 
vating the land and delivering half the pro- 
duce to the plaintiff and keeping half as re- 
muneration for their labour. Then the plaint- 
iff alleges that the defendant is a mere servant 
of the plaintiff and not a tenant of the land. 

* * * * * And the defendant says 
(W. S., paragraph 9) that he has kept half the 
produce under his right as bargadar, not 
admitting that he was ever a mere servant 
of the plaintiff. 

* + * # # sk * #4 

The Small Cause, Court Judge has held 
that the defendant was a mere labourer on 
the land, to be remunerated with half the 
produce. The plaintiff did not supply seed 
or ploughs or plough cattle. The defendant 
supplied them. 

In my opinion the defendant was a tenant 
on the land and not a mere servant and the 
case was, ‘therefore, not triable by the Small 
Cause Court Judge. 

It was urged that the finding of fact of 
the Small Cause Court Judge must be 
accepted and that, therefore, there can be no 
reference. If this were so, then if the Small 
Cause Court has before it a suit which, on a 
right determination of facts, cannot be tried 
by it, it may yet, by wrongly deciding the 
facts, take jurisdiction. Ido not think this 
contention can stand. In cases dealt with in 
High Court rulings, I find this very question, 
as to whether a party isa mere servant or a 
tenant, gone into and decided by the High 
Court and the decision then given accordingly 
as to whether the Small Cause Court had 
jurisdiction.” 

The District Judge, then, after discussing 
the cases reported as Biro) Mahammad v 
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Mauhabut Mahammad (1), Kade Mandal v, 
Ahadali Molla (2), Shyama Ohurn Ghosh v. 
Mahomed Ali (3), concluded by recommend- 
ing that the decision of the Small Cause 
Court Judge ought to be set aside as made 
without jurisdiction. 


Babu Monmotha Nath Roy, in opposing the 
reference, contended that the reference did 
not lie as the Small Cause Court Judge had 
found as a fact that the defendant was a 
labourer and not a tenant. The District 
Judge could-not under the circumstances ask 
the High Court to interfere under Order 
XLVI, rule 7, Civil Procedure Code, which 
must be read ‘along with section 115, Civil 
Procedure Code, and section 25 of the 
Provincial Small Cause Courts Act. Rule 7 
of Order XLVI has not, in any way, en- 
hanced the High Court’s power of interference 
over and above that possessed by the High 
Court under section 115, Civil Procedure 
Code, ard section 25, Provincial Small Cause 
Courts Act, has only provided for a conveni- 
ent procedure for correcting errors of Small 
Cause Court Judges. Otherwise this would 
lead to an evident anomaly—the unsuccessful 
litigant in the Small Cause Court could ask 
the High Court to enter into questions of 
law alone whereas if he came through the 
District Judge, he could get the decision ona 
question of fact revised by the High 
Court. io 

He also contended that the District 
Judge had no power to make the reference, 
as tbe Small Cause Court was not sub- 
ordinate to the District Court. 


He also compared the language of section 
115, Civil Procedure Code, with that of Order 
XLVI, rule 7, Civil Procedure Code, and 
argued that the similarity in language 
shows that Order XLVI, rule 7, applied to- 
cases which could: be treated under section 
115, Civil Procedure Code. 

He also referred to the cases mentioned 
in the letter of reference and also to the cases 
reported as Laljt Panday v. Barhamdeo Panday 
(4) and Shoma Mehta v. Rajani Biswas (5). 

He then read the pleadings and the 


(1) 11 Ind. Cas, 32. : 

(2) 6 Ind. Cas, 594; 14 Cc. W.N. 629. 

(3) 8 Ind, Cas. 466; 13 0. W. N. 835; 10 C. L, J. 30. 
(4) 18 Ind. Cas. 29; 160. W. N. 89. 

(5) 10. W. N. 56. 
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judgment and submitted that the question 
that the defendant was a tenant, was neither 
specifically alleged in the written statement 
nor proved by evidence either oral or docu- 
mentary. p 

Lastly, he asked the High Court to deal 
with the case on the merits instead of 
sending it back for a trial in the Munsif’s 
Court, as that would put the parties {o 
additional expense and trouble: Ram Coomar 
Coondoo v. Chunder Cantoo Mookerjee (6). 


JUDGMENT.—This is a reference from 
tbe District Judge of Dacca under Order 
XLVI, rule 7. 

A suit was brought in the Small Cause 
Court for recovery of damages against the 
defendant, who is said to have held some land 
under a contract to take half the proceeds 
as remuneration for his labour and expense. 
That was the case of the plaintiff. The 
defendant said that the case conld not be 
tried by the Small Cause Court but he did not 
set up any special plea as to his being a 
tenant and, therefore, not amenable to the 
jurisdiction of the Small Cause Court. Upon 
the evidence, the learned Small Cause Court 
Judge found that the defendant was a 
servant who was remunerated by the receipt 
of half the produce. Upon that finding he 
gave-a decree to the plaintiff. 

There was an application to the District 
Judge for making“ a reference and he has 
made this reference. According to the 
learned Judge, the finding of the Trial Court 
as regards the nature of the suit is erroneous 
and the defendant ought to bave been held 
to be a tenant against whom the present 
snit could not be entertained. 

It has been contended by the learned Vakil 
who appears against the reference, first, that 
the reference is incompetent, and secondly, 
that the reference ought not to have been 
made under the circumstances of the case. 


As regards the first point, we do not think 
it can be maintained that the Court of Small 
Causes was not a Court Subordinate to the 
District Judge, and Order XLVI, rule 7, 
contemplates a reference, of cases tried, by 
the Small Cause Court, by the District 
Judge. . 

As regards the second point, we see that 


the Trial Court, upon evidence, came to the 
(6) 20. 233; 41. A, 28, 
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“conclusion that the defendant was a servant 
remunerated by a part of the proceeds of the 
land. That was a finding of fact upon 
evidence before him, and unless we deem it 
expedient and proper to set aside that finding, 
we do not see our way to accept the reference 
by the learned District Judge. In cases of 
revision under section 115, Civil Procedure 
Code, or under section 25 ofthe Small Cause 
Courts Act, we do not generally interfere 
with findings of fact arrived at by the first 
Court if those findings are supported by evi- 
dence before the Court, and in this particular 
case, we do not think that any case has been 
made out for our interference ona question 
of fact. 

In this view of the case, we discharge the 
reference with costs, one gold mohur. 

Reference discharged. 





BOMBAY HIGH COURT 
ORIGINAL CIWU JURISDICTION APPRAL No. 44 
or 1915. | 
January 18, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 

Tar MADHAVJI DHARAMSHY 
MANUFACTURING, Co., Ltp—Derenpants 
— APPELLANTS 
versus 
Toe CENTRAL INDIA SPINNING, 
WEAVING ano MANUFACTURING Oo. 


Lro.—PLAINTIFFS— RESPONDENTS. 

Trade-mark, infringement of— Trade-mark consist- 
ing of number and pictorial design—Dominant 
characteristic, test to determine—Copying of number on 
manufacturer's goods—Actual deception not necessary 
—Nature of relief—Injunction—Damages, 

A numeral ora number may be as much a trade- 
mark as any other design. [p. 530, col. 1.] 

A manufacturer can use one device or a com- 
bination of devices to denote any particular article 
manufactured by him. In the latter case, the 
question as to whatis the dominant trade-mark is 
a question of evidence, depending on which device 
has caught the attention of the buyers and has come 
to be associated with the goods of the manufacturer, 
[p. 538, cols. 1 & 2.] 

Itis an infringement of a trade-mark to copy 
the number assigned by a manufacturer to 
any article made in his factory, when the article 
has acquired a reputation in the market and orders 
have been placed for it by description of the said 
number. Itmakes no diference that the person 
infringing adopts a different drawing or picture 
along with the number. [p. 682, col. 2; p. 533, col. 2.] 

Where goods have acquired, bya particular fancy 
description, combination or device a reputation in 
the market, it is immaterial that the customers 
do not know who the maker is, [p. 532, col. 2.] 


34 


The questions for determination, therefore, in a 
case of an alleged infringement of a trade-mark aro 
(1) whether the defendant has pirated the dominant 
device of the plaintiff and (2) whether the defend- 
ant’s conduct is such as to deceive ultimate pur- 
chasers. Proof of actual deception is not necessary. 
[p. 533, cols. 1 & 2.3 

A Court may grantboth an injunction and damages 
to the plaintiff in a suit for infringement of a 
trade-mark. ‘The injunction should be wide enough 
to cover all possible channels of approach to ultimate 
buyers and damages should be awarded on the 
result of an enquiry as to profits made by the 
defendant by the unlawful use of plaintiff's number, 
[p. 583, col. 2.] 

Plaintiffs manufactured twill cloth in their mill 
at Nagpur which was put on the market marked as 
No. 2051 with the device of a serpent. This cloth 
was sold from 1904. The defendants, who owned a 
mill in Bombay, also manufactured twill of similar 
pattern in 1913 and affixed the same number on 
every piece of their cloth and a label representing 
the image of the sun. Plaintiffs sued to restrain 
defendants from affixing No, 2051 to their twill 
cloth and for damages: 

Held, (1) that No. 2051 was plaintiff’s trade- 
mark and that the defendants infringed it by copying 
the number; [p. 533, cols. 1 & 2.] 

(2) that an injunction restraining the defendants 
from using the said number on their cloth anywhere 
in India and award of damages to the plaintiffs on 
the amount of the profits made by defendants by 
sale of their twill cloth were appropriate reliefs, [p. 
533, col. 2.) 

Barlow v. Gobindram, 24 O. 364; 1 O. W. N. 281, 


distinguished. 
Singer Manufacturing Company v. Looy, (1880) 18 


Ch. D. 395 at p. 412 and Lever v. Goodwin, (1887) 36 
Ch. D.1 at pp. 3,7;57 L. T. 583; 36 W. R. 177, 


referred to. 

Appeal from the following judgment of 
Macleod, J., in the exercise of Original Civil 
Jurisdiction of the High Court: — 

“The plaintiffs are manufacturers of cloth 
which they manufacture in their Mill, in 
Nagpur, in the Central Provinces. In 1904 
they commenced to manufacture a certain 
quality of black twill and for the purposes 
of reference they distinguished it from other 
kinds of cloth manufactured in the Mill by 
assigning to this twill No. 2051. The shade 
colour of the twill was distinguished by a series 
of numbers commencing from 1. The black 
twill was distinguished by No. 10. The 
number 2051 wasin no way descriptive of 
the twill cloth. On each piece’ of cloth 
was also woven the device of a serpent sur- 
rounded by 2 scroll containing the name of 
the Empress Mill. This twill was put on 
the market in the North-West Frontier 
Provinces, Sindh and the Punjab where the 
plaintiffs have got their selling agents at 
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Amritsar, Peshawar and Karachi. The 
dealers in these towns and other smaller towns 
would apply to the selling agents for the 
plaintiffs’ cloth and the cloth would be dis- 
tributed by these dealers to smaller dealers 
in smaller towns and villages and so on 
until it ultimately found its way to the 
consumer. In or about July 1913, the de- 
fendants, who were a company carrying on 
the manufacture of cloth in Bombay, put 
on the market a black twill cloth which 
was also marked “2051” with the number 
10 below. In addition there was a printed 
ticket affixed to each piece, a sample of which 
Was affixed to the piece of cloth manufac- 
tured by the defendants, put in as an 
exhibit in this case, and there was also a 
white ticket bearing the defendants’ name and 
other particulars, 

“The plaintiffs allege that by 1913 their 
black twill had become known amongst 
purchasers in Sindh, the Punjab and the 
Frontier Provinces by its number alone, so 
that anybody who wanted to buy the 
plaintiffs’ black twill would not write 
an order ‘a bale of black twill from 
Nagpur Mill bearing the mark of the 
serpent and the number 2051’, but would 
simply order ‘a bale of black twill No. 2051, 

‘The plaintiffs contend that they have 
established this by their evidence and that 
they are, therefore, entitled solely to the 
use of that number on their black twill 
and that the use of that number by the 
defendants on a similar twill constitutes an 
infringement of their rights. 

“I think there ean be no doubt that a 
manufacturer can establish the right to the 
use of a particular number as a trade- 
mark, as well as a right to use a par- 
ticular device, or he may use the two in 
conjunction. Therefore, it does not matter 
much what the particular drawing or 
number on the manufactured goods consists 
of, provided that the goods become known 
in the market by that particular device or 
number. Then if there is a device as well 
as a number, it depends on the evidence 
in each ease as to what is the dominant 
part of the manufacturer’s mark, whether 
the device or the number or the two in 
conjunction, and if thè plaintiffs establish 
the fact on their evidence that goods have be- 
come known in the market and are sold by that 


particular number, then if is not necessary 
for them‘ to prove that the purchasers 
have actually been deceived by the defendants 
using this particular number. But it is for 
the plaintiffs to satisfy the Court that the 
similarity between the respective marks of 
the plaintiffs and the defendants is such 
as to be calculated to mislead purchasers, 
It is permissible for the. plaintiff to ask for 
an injunction against a rival trader, as 
soon as he knows that other goods bearing 
his mark and stamp are found placed on 
the market. When the plaintiffs’ black 
twill was placed on the market it was 
probably known either as Serpent Chap or 
Naug Chap, No. 2051 of the Empress Mills 
or perhaps by the description Empress Mill 
Naug Chap; but the evidence adduced now 
proves conclusively that, as time went on, 
purchasers, whether retail or wholésale, and 
wholesale dealers may be purchasers only 
of a single bale or a large number of 
bales, sent their orders for black twill 
No. 2051, without referring either to the 
plaintiffs’ name or the serpent device. And 
there can be no doubt that what they 
expeeted to get when they gave that order 
was plaintiffs’ black twill, because there was 
no other black twill on the market at 
that time bearing No. 2051, except the 
plaintiffs’. It has been suggested that 
purchasers must have associated the plaintiffs? 
name with the number. That in a sense is 
correct, but ib does not mean that a shop- 
keeper on the frontier village, when asking 
for a bale of black twill No. 2051, was 
bound to have in his mind the personality 
of the plaintiff Company. All he would 
require to: have in his mind was that he 
bought this particular kind of cloth before 
with the plaintiffs’ mark on it, and he 
wanted to have itagain. Ifthe purchaser 
has to be actually acquainted with the 
personality of the manufacturer, itis clear 
that manufacturers in the export trade would 
never have any chance of establishing their 
right to any particular trade-mark, It is 
obvious that the purchaser of a particular 
kind of cloth, bearing a particular device 
manufactured in Manchester, if he happens 
to be on the other side of the globe, will 
have no idea whatever of the manufacturer 
except as a person who has sent out the 
particular goods which he wants to buy. 
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“There is no necessity for me to go 
through the evidense taken on commission 
at length, because the general effect of 
it is clear, namely, that these various dealers 
have shown and have produced in each case 
particulars of orders from their constituents, 
for this particular black twill, by the No. 
2051. Nor is it necessary, as is usually 
argued in this class of cases, for the plaintiffs 
to prove that the purchaser has been 
deceived or will be.deceived if he had both 
kinds of cloth placed before him. This would 
not, in any event, be the case when the 
actual purchase is made. Itis sufficient if 
the Court is satisfied that a purchaser when 
wanting to buy the plaintiffs’ cloth may be 
misled into buying the defendants. Now 
the defendants say that they protect themselves 
by placing other marks totally different from 
the plaintiffs’ marks on their twill, That 
would only be effective if they had proved 
that the purchasers knew the plaintiffs’ 
goods by some other portion of the device 
than the number. That a practice exists 
amongst the Bombay Mills of copying numbers 
appertaining to goods of rival Mills which 
have attained a certain popularity in the 
market, is clear from the circular defendants 
have put in, which has been sent round 
-by the Mill Owners’ Association to its various 
members. In that they refer to the objec- 
tionable practice current among Mills of 
copying each other’s numbers. And, however 
much the defendants may protest that their 
multi-coloured ticket distinguishes their 
goods from the plaintiffs’ so that there can be 
no possibility of deception, the fact remains, 
as I pointed out in the argument, that the 
defendants without any reason whatever— 
for none has been called to show why this 
number was assigned to their black twill— 
cupied this number, which the plaintiffs 
bave been using since 1904. If there was 
no importance attached to the number, there 
was no possible reason why they should 
have fixed upon it rather than on any of the 
other hundreds and thousands of numbers, 
one of which they might have attached 
to this particular kind of twill. The only 
reason the Court can give for their having 
fixed upon this particular number, must be 
that the purchasers of this “kind of cloth 
attached considerable importance to the 
number and bought the plaintiffs’ cloth by 
that number, and the defendants thought, 


‘ 


if they used this particular number, they 
might induce the purchasers to buy their 
cloth instead of the plaintiffs’, Their cloth 
is somewhat heavier and somewhat cheaper 
than the plaintiffs’ cloth. Notcontent only 
with copying the No. 2051, they have also 
added the 10 which has nothing to do, in 
their sense, what colour. It has been sug- 
gested that it describes weight. That 
cannot be the case, bécause it has been 
proved that each piece of the defendants’ 
cloth weighs from 11? to 12 lbs. Therefore, 
it is quite clear that the defendants thought 
there was some magic in the 10 as well as 
in the 2051 which induced the purchasers 
to buy the plaintiffs’ cloth. Again it may 
be said that if no importance was attached 
to the number, the defendants, when the 
plaintiffs gave them notice, could easily have 
ebanged the number of this particular kind 
of twill rather than run the risk of litiga- 
tion, in order to defend their alleged right 
to use it.” 

Mr. Setalvad (with him Messys. Kanga and 
Vakil), for the Appellants. 

Mr. Desai (with him Messrs. Inverarity, 
Strangman and Jinnah), for the Respondents. 
JUDGMENT. 

Scorr, C. J.—As to the main facts there 
is no dispute. They are concisely stated 
in the first paragraph of the judgment of 
the lower Courtas follows :— 

“The plaintiffs are manufacturers of cloth 
which they manufacture in their Mill, in 
Nagpur, in the Central Provinces. In 1904 
they commenced to manufacture a certain 
quality of black twill and for the purposes 
of reference they distinguished it from other 
kinds of cloth manufactured in the Mill by 
assigning to this twill No. 2051. The shade 
colour of the twill wasdistinguished by a series 
of numbers commencing from 1. The black 
twill was distinguished by No. 10. The `’ 
number 2051 was in no way descriptive of 
the twill cloth. On each piece of cloth 
was also woven the device of a serpent sur- 
rounded by a scroll containing the name of 
the Empress Mill. This twill was put on 
the market in the North-West Frontier 
Provinces, Sindh and the Punjab where the 
plaintiffs have got their selling agents at 
Amritsar, Peshawar and Karachi. The 
dealers in these towns and other smaller towns 
would apply tothe selling agents for the 
plaintiffs’ cloth and the cloth would be digs 
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‘tributed by these dealers to smaller dealers 
‘in smaller towns and villages and so on 
until it ultimately found its way to the 
‘consumer. In or about July 1913, the. de- 
fendants, who were acompany carrying on 
‘the manufacture of cloth in Bombay, put 
on the market a black twill cloth which 
was also marked “2051” with the number 
10 below. In addition there was a printed 
ticket afBxed to each piece, a sample of which 
was affixed to the piece of cloth manufac- 
tured by the defendants, put in as an 
‘exhibit in this case, and there was also a 
: white ticket bearing the defendants’ name and 
other particulars. 

“The plaintiffs allege that by 1913 their 
‘black twill had become known amongst 
purchasers in Sindh, the Punjab and the 
Frontier Provinces by its number alone, so 
that anybody who wanted to buy the 


‘plaintiffs’ black twill would not write 
an order ‘a bale of black twill from 
Nagpur Mill bearing the mark of the 


serpent and the nuniber 2051’, but would 
simply order ‘a bale of black twill No. 
2051.’ 

“The plaintiffs contend that they have 
established -this by their evidence and that 
they are, therefore, entitled solely to the 
use of that number on their black twill 
and that the use of that number by the 
defendants on a similar twill constitutes an 
infringement of their rights.” 


The learned Judge held that the No. 
2051 was the dominant characteristic of 
the plaintiffs’ goods among purchasers in 
the Indian markets in which it had an 
extensive sale, and that it was under this 
designation that the constituents of up-coun- 
try middlemen were in the habit of ordering 
the plaintiffs’ twill of that description ; 
and, being of opinion that the defendants 
had copied the plaintiffs’ number in order 


to induce purchasers to buy the defendants’ ` 


cloth, which was rather heavier and cheaper 
than the plaintiffs,’ instead of the plaintiffs’ 
cloth, passed the decree for an injunction 
and damages which is now under appeal. 


Tke main contention of the appellants is 
that the learned Judge erred in assuming 
that purchasers ordering twill No. 2051 or 
2051/10 expected to get the plaintiffs’ 
particular manufacture bearing that mark 
and that on the evidence the plaintiffs 


had failed to prove that purchases of black 
twill No. 2051 or 2051/10 were made on 
account of special preference for the plaintiffs’ 
particular cloth and that the number or 
combination of figures was merely a manu- 
facturer’s number or quality number, to 
which the defendants had as much right as 
the plaintiffs. 

It will be convenient to deal with the 
question of quality numbers first. The 
argument that numbers on goodsare merely 
manufacturers’ quality numbers may be 
perfectly correct in a state of facts such as 
was proved to exist in Barlow v.’ Gobindarm 
(1), relied upon by the appellants’ Counsel, 
where the Court found that the same im- 
porters imported into India cloth of identically 
the same quality, kind and measurement, 
under different numbers as well as different 
object designs. But that contention is 
inappropriate where the cloth of a particular 
factory when ofa particular kind invariably 
bears not only a trade device but also a 
fancy combination of figures designed for 
that particular cloth. The number not only 
represents no other cloth but that particular 
cloth never bears any other number—so that 
as far as quality is concerned (i, e., the 
ultimate result of the material and processes 
employed in that factory for the production 
of that cloth) there is no standard of com- 
parison but another piece of the same cloth 
of the same manufacture, The simple ques- 
tion, then, in such circumstances is, whether 
the defendant in the passing-off case is 
doing something calculated to deceive pur- 
chasers into the belief that they are buying 
the particular article which they know as 
bearing the particular number. It is nota case 
of a known quality of one manufacturer 
indicated, for reasons of convenience, by 
various numbers, as in Barlow v. Gobindram 
(1) but of the particular mark in dispute being 
an invariable indication of the cloth of the 
plaintiffs’ manufacture. It is, however, 
contended that the plaintiffs cannot claim 
an exclusive right to the user of the parti- 
cular combination of figures, unless it is 
shown that the purchasers consciously 
associate the figures with the plaintiff com- 
pany. But where goods have acquired, by 
a particular fancy description, combination 
or device, a reputation in the market, it 


(1) 24 C. 364; 1 C. W. N. 281. 
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is immaterial that the customers do not 
know who the maker is. In Wotherspoon v. 
Ourrie (2) Lord Hatherley said: 

“The name of the article again, if it has 
acquired a name, should not, by any honest 
manufacturer, be put upon his goods if a 
previous manufacturer has, by applying it to 
his goods, acquired the sole use of the name. 
I mean the use in this sense, that his 
goods have acquired by that description a 
name in the market, so that whenever 
that designation is used he is understood to 
be the maker, where people know who the 
maker is at all—or if people have been pleased 
with an article, if should be recognized at 
once by the designation of the article, 
although the customers may not know the 
name of the manufacturer.” 

So also Lord Halsbury in Birmingham 
Vinegar Brewery Oompany v. Powell (8) 
said : 

“Tt may be true thatthe customer does 
not know ‘or care who the manufacturer is, 
but it is a particular manufacture that he 
desires. He wants Yorkshire Relish to which 
he has been accustomed, and which it is 
not denied has been made exclusively by 
the plaintiff for a great number of years. 
This thing which is put intothe hands of 
the intended customer is not Yorkshire Relish 
in that sense. It isnot the original manu- 
facture. It is not made by the person who 
invented if. Under these circumstances it 
is a fraud upon the person who purchases 
to give him the one thing in place of the 
other.” 

The evidence appears to us to be convincing 
that the plaintiffs’ twill cloth had by or 
before 1911 (the year in which the defendants 
claim to have introduced the marks com- 
plained of) acquired in the Northern India 
markets a reputation under the designation 
“of 2051 and, when black, ef 2051/10, and 
that purchasers desiring that cloth ordered 
it rather by those figures than by any other 
designation and that the figures had become 
by use the dominant designation. Tt is 
said that the witnesses for the plaintiffs wers 
middlemen or commission agents and not the 
ultimate buyers and that the witnesses would 
not be deceived. To this the answer is that 

(2) (1872) 5 H.L. 508 at p. 61442 L.J. Ch, 
130; 27 L. T. 398 


(8) (1897) A. O. 710 atp. 713; 66 L, J, Ch. 763; 76 
L. T. 792, 


their testimony as to the form in which order 
for the plaintiffs’ cloth is usually given is 
good proof of the association formed in the 
minds of ultimate buyers between the figures 
and the article produced by the plaintiffs. 

It is also contended that no case of actual 
deception has been proved, but this is not 
necessary. It is sufficient to justify relief if 
the Court is satisfied, as we are here, that 
the defendant is putting into the hands of 
middlemen a means whereby ultimate pur- 
chasers are likely to be defrauded: see Singer 
Manufacturing Company v. Loog (4) and Lever 
v. Goodwin (5). It has been contended that 
as the plaintiffs and defendants affix to their 
cloth distinctive trade marks no importance 
should be attached to the figures; but it is 
a matter of common experience that the 
attention of buyers is often not attracted by 
the most prominent design. Experience 
alone shows which device has caught the 
attention of buyers. Here there can be no 
doubt that far more importance is attached 
to the figures than to the pictorial repre- 
sentations and the conclusion is almost irre- 
sistible that the defendants, knowing the im- 
portance attached by buyers to the plaintiffs’ 
combination of figures, adopted that com- 
bination in the hope cf securing for their 
cloth some of the plaintiffs’ customers. 

In our opinion the judgment of the lower 
Court is right and should be affirmed. 

As regards the form of injunction objection 
has been raised as to its local extent, and as 
regards the form of the inquiry as to damages 
that it is sweeping. 

In our opinion the injunction must be wide 
enough to cover all possible Indian chan- 
nels of approach to the ultimate buyers 
and should not be limited as contended by 
appellants, and as regards the form of 
inquiry as to damages it appears to us that 
it would be neither reasonable nor practi- 
cable to restrict the inquiry as suggested. 
The wide form of inquiry was adopted 
after argument in Lever v. Goodwin (5) and 
has been rightly applied in the present case. 

The appeal must be dismissed with costs. 


Appeal dismissed. 


(4) (1880) 18 Ch. D. 395 at p. 412, 
(5) (1887) 36 Ch. D. 1 at pp. 3, 7; 57 L. T, 583; 36 
W. B. 177. 
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KANGALI MOLLA V, BENI MADHAB BISWAS. 


CALCUTTA HIGH COURT. 
APPEAL FROM- ÅPPELLATE Decrec No, 18 
or 1913. 
May 24, 1916, 
Present:--Mr, Justice D. Chatterjee and 
Mr. Justice Newbould. 
KANGALI MOLLA—PLAINTIFE— 
APPELLANT 
versus 
BENI MADHAB BISWAS AND OTHERS— 


; DEFENDANTS— RESPONDENTS. 

. Evidence Act (I of 1872), ss. 18, 32 (8)—Sale— 
Statement by vendor as to ownership of lands mentioned 
as boundaries — Adniissibility — Statement against 


interest—Evidence, failure to object to relevancy, 
effect of, in appeal. 
; Evidence admitted without any objection 


in the Trial Court cannot be objected to being on 
.the record in the Appellate Court; but an 
erroneous omission to object in the primary Court 
to the admissibility of a certain piece of irrele- 
yant evidence does not make it relevantin the 
‘Appellate Court. [p. 534, col. 2.] 

Shahzadi Begam v. Secretary of State, 34 ©. 1059 
(P. C.); 2M. L T. 489, 9 Bom. L. R. 1192; 6 0. L. J. 
678; 34 I. A. 194; Miller v. Babu Madho Das, 19 A. 
76 at p. 92; 23 I: A, 106; 7 Sar. P, O. J. 73; Qirindra 
Chandra Ganguli v. Rajendra Nath Chatterjee, 10. W. 
N. 530, referred to. 

The -statement of the vendor ina deed of sale 
as to the ownership of a land described as a boun- 
dary of the land sold is relevant under section 32, 
clause (8), of the Evidence Act as a statement against 
interest and is evidence against the vendee and 
strangers, But sucha statement cannot be proved 
against the vendee as an admission under section 
18 of the Evidence Act. [p. 535, col. 1.] 

Leelanund Singh v. Musammat Lukhputtee Thakoorain, 
22 W. R. 231; Abdullah v. Kunja Behari Lal, 12 Ind. 
Cas. 149; 14 ©. L. J. 467; 16 C. W. N. 252, referred to. 

Appeal against the decree of the District 
Judge, Faridpur, dated the 5th December 
‘1913, reversing that of the Additional 
Munsif, Faridpur, dated the 20th March 
1914. 

Babu Surendra Nath Guha, for the Appel- 
lant. 

Babu Gunada Charan Sen, for the Respond- 
ents, 

JUDGMENT,.—The plaintiff purchased a 
piece of land in 1898 by Exhibit L, and his 
vendor described the land sold as bounded 
on the west by the land of Jagat Biswas, 
the predecessor of the defendants. In 
1902 the plaintiff purchased the Jote of 
Ramdhupi in execution of a rent-decree. 
The plaintiff says the land appertains to 
Ramdhupi’s jote and is within his purchase, 
the defendant says it is his land in another 
jote. The Record of Rights being in favour 
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of the defendants, the plaintiff had to rebut 
the presumption in favour of the record. 
The Trial Court held that the plaintiff 
had succeeded in rebutting the presumption. 
But the lower Appellate Court says the 
plaintiff has failed to rebut the presump- 
This is obviously aquestion of fact 
and would ordinarily ‘be final. It is 
contended, however, that in arriving at this 
finding the lower Appellate Court has 
made use of evidence which is. not relevant 
and otherwise erred in applying the law 
of evidence, and we cannot say how 
far or how much the lower Court has 
been influenced by this piece of evidence 
in arriving at its finding. This piece of 
evidence is “Hxhibit L. That document 
contains a statement of the plaintiff’s 
vendor who is not a party. to this suit, a 
statement which was made before the 
plaintiff had any interest in the jole of 
Ramdhupi. Any statement made by his 
vendor as to the ownership of the land 
on the west of the land sold would be a 
matter of the utmost indifference to the 
plaintiff, It would not matter to him 
whether this land belonged to A or B 
or ©. The question is, whether this state- 
ment of his vendor is either admissible or 
relevant in this suit. As regards admissibili- 
ty. it has been said that it was admitted 
without any objection in the Trial Court 
and the plaintiff cannot now object to its 
being on the record. That is a correct 
view of the position as to admissibility: 
see Shahzadi Begam v. Secretary of Slate 
(1). But is it relevant? In the case of 
Miller v. Babu Madho Das, (2) their 
Lordships of the Privy Council say that 
the erroneous omission to object to the 
admission of a certain piece of evidence in 
the lower Court did not make it relevant. 
That was, however, in respect of a docu- 
ment which could not have been proved 
by the party who was allowed to prove 
it, the document was per se irrelevant 
under the Evidence Act. See Girindra 
Chandra Gangult v. Rajendra Nath Chatterjee 
(3). We have to see, therefore, whether 


(1) 84 0. 1039 (P. C.); 2 ML, D. T. 489; 9 Bom. L. 
R 1192; 6 0. L. J, 678; 34 I. A. 194. 

(2) 19 A. 16 at p. 92; 23 I. A. 1086; 7 Sar. P. C. J. 73, 

(3) 1 0. W. N. 530, 
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Exhibit L is per se irrelevant or could it 
have been proyed against the plaintiff if he 
-had objected to it. The TIearned Judge has 
-in one place referred to it as anadmission. 
Statements of a person from whom the parties 
‘to the suit have derived their interest in the 
subject-matter of the suit are admissions 
under section 18 of the Evidence Act. But 
the land conveyed by Exhibit L is not the 
subject-matter of this suit and, therefore, the 
-statement of the. plaintiff ’s vendor cannot 
go in as an admission. The statement 
though not relevant as an admission may, 
‘however, be relevant under section 32, clause 
.8,a8 a statement against interest which 
has been held to be evidence against 
strangers. It was so held in the case of 
Teelanund Singh v. Musammat  Lakh- 
puttee Thakoorain (4) and lately in the 
ease of Abdullah v. Kunja Behari Lal (5). 
-If it is relevant we have no concern in 


second appeal with the question of the’ 


$ 


weight to be attached to the document. It 
is true the learned Judge in one part of 
-his judgmert says of the document that it 

‘proves conclusively that this land was 
never Ramdhupi’s” ote., but later on he says 

“which goes a very long way in disposing 
of the plaintiff’s case.” The use of the words 
(13 . 

proves conclusively”, therefore, must be 
considered as a wrong use of a legal expres- 
sion which is defined in the Evidence Act. 

In this view of the matter, we would 

dismiss the appeal but without costs in this 
Court, as the misuse of the words “conclusive” 
and “admission” may have encouraged the 
appeal, e 


Appeal dismissed. 
(4) 22 W. R. 231. 


a 12 Ind, Cas. 149; 14 O. L. J. 467; 160. W. N.- 


BOMBAY HIGH COURT. 

First Civiu APPEAL No. 187 or 1913. 
January 24, 1916. 
Present.—Mr. Justice Batchelor and 
Mr. Justice Shah. 

Tun SECRETARY or STATE ror INDIA 
— DEFENDANT— APPELLANT 

VETSUS = ‘s 
-GULAM RUSUL GAYASUDIN KUWARI 
— PLAINTIEF— RESPONDENT. 
- Civil Procedure Code (Act F of 1908), s. 80, object of 
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—Suit against Secretary of State—Notice—Defendant’s 
agent threatening injury before expiry of notice—Insti- 
tution of suit during currency of notice period, 

The object of section 80 of the Civil Procedure 
Code is to enable the Secretary of State, who 
necessarily acts usually through agents, time and 


- opportunity to reconsider his legal position when 


that position is challenged by persons alleging that 
some official order has been illegally made to their 
prejudice. [p. 586, col. 2.] 

A plaintiff, however, will be justified in filing his suit 
before the expiry of the period of notice where the 
agents of the Secretary of State, during the 
currency of the notice, threaten to demolish the 
property which is the very subject-matter of the 
intended suit [p. 586, col. 2. ] 

The right of suit, which is expressly granted by 
the Legislature, cannot in reason be deferred until 
its exercise has become illusory. [p. 587, col. 1.] 

Secretary of State v. Gajanan Krishna Rao, 10 Ind. 
Cas. 639; 35 B. 362 ab p. 365; 13 Bom. L. R. 273, 
followed, 


First appeal from the decision of the 
District Judge of Thana, in Suit No, 2 of 
1912. 

Mr. 9. S. Patkar, 
for the Appellant. ` 

Mr. M. R. Bodas, for the Respondent. 


: JUDGMENT. 

BATCHELOR, J.—This is an appeal by the 
Secretary of State who was the defendant in 
the original suit. ‘That suit was brought by 
the plaintiff for a declaration that a piece 
of Jand forming an open space in front of 
his house belonged to him and for a per- 
petnal injanction restraining the defendant 
from interfering with his enjoyment of it. 

Of the three poinis urged in appeal by 
the learned Government Pleader, the first 
is the question of fact whether the plaintiff 
bad proved his title. Now the evidence in 
favour of the plaintiff upon this point is, 
it is not disputed, sufficient and convincing, 
unless the effect of it can be removed by 
the consideration which formed the basis 
of Sir Charles Sargent’s decision in Framji 
Cursetjt v. Goculdas Madhowji (1), where 
the learned Chief Justice pointed ont 
that in this country slight acts of user 
were insufficient to givea title to land by 
adverse possession. That, however, was a 
very different case fromthe one which we 
‘are now considering. For it was a case 
where a private plaintiff complained that his 
land had been encroached upon and the 
private defendant justified’ the encroachment 
by pleading that adverse possession had given 


Government Pleader, 


(1) 16 B. 338, 
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him title to the property. Here we are 
dealing with the claim to apiece of land 
situated in a village which has not been 
surveyed or measured. The only evidence 
open to the plaintiff to establish his title 
would be such evidence of user as he has 
given, and the acts of user are, in my opinion, 
of a far more significant and important 
character than those which were before Sir 
Charles Sargent. I agree with the learned 
District Judge in thinking that the evidence 
adduced by the plaintiff on the question 
of title proves the plaintiffs case on that 
point. 


That being so, the second objection raised 
by the appellant seems to me also to fail. 
The objection is based upon Article 14 of the 
Indian Limitation Act and section 202 of the 
Bombay Land Revenue Code. But admittedly 
the order made by the Assistant Collector under 
section 202 of the Bombay Land Revenue Code 
was made without jurisdiction and was in 
law and in fact a nullity, if the land was 
—as we now hold that it was—the private 
property of the plaintiff. Since, therefore, 
the Assistant Collector’s order was a nullity, 
it was not incumbent on the plaintiff, suing 
for this declaration, to pray also that that 
order should be set aside: see the case of 
Surannanna Devappa Hegde v. Secretary of 
State for India (2) and the observations of 
Mr. Justice Batty in the case of Balvant 
Ramchandra v. Secretary of State for India (3). 


There remains only the third point taken 
on behalf of the appellant by the learned 
Government Pleader, and that point turns 
upon section 80 of the Civil Procedure Code, 
which requires a plaintiff suing the Secretary 
of State to give two months” notice before 
the suit is instituted. The plaintiff gave 
the notice required on the 2nd May 1912, 
But, on the 19th June 1912, 7. e, before 
the expiry of the two months, he filed 
this present suit, At first sight, therefore, 
the suit would seem to be bad for want 
of due legal notice. But the plaintiff justi- 
fies his suit on the ground that during the 
currency of his notice he was compelled 
to precipitate the institution of his suit by 
reason of the fact that the defendant’s agent, 


(2) 24 B. 435; 2 Bom. L. R. 261. 
(3) 29 B, 480 at pp. 488, 489; 7 Bom, L. R. 497. 
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the mamlatdar, threatened to demolish the 
property which was the subject-matter of 
the suit. It is not denied in appeal that, 
as a matter of fact, the mamlatdar did 
threaten this action. In that state of the 
facts I think that the suit is not bad under 
section 80. Iagree with what was said in 
Secretary of State v. Kalekhan (4) to this 
extent that the words of section 80 countenance 
no distinction based only on the class or 
character of the suit filed, when it is filed, 
as here, against the Secretary of State. But, 
in my judgment, the section is inapplicable 
on the present facts not by reason of the 
particular character of the suit, but by reason 
of circumstances which would equally apply 
to any kind of suit. For, following Mr. 
Justice Cunningham’s exposition of section 424 
of the Code: of 1877 which corresponds 
with our present section 80, I am of opinion, 
as I said in Naginlal Chunilal v. Oficial 
Assignee, (5), that the object of sec- 
tion 80 is to enable the Secretary of State, 
who necessarily acts usually through agents, 
time and opportunity to reconsider his legal 
position when that position is challenged 
by persons alleging that some official order has 
been illegally made: to their prejudice. 

Tf, then, that is the object of the section 
which in terms allows a private litigant 
to sue the Secretary. of State for redress, 
it appears to me undesirable to extend the 


meaning and scope of the section so as 
to produce this result that althongh a 
private person is empowered to sue the 


Secretary of State after two months’ notice, 
yet the S@retary of States agent during 
the currency of the two months is to “be 
permitted to destroy the material object 
which is the very subject-matter of the 
suit. In my opinion to place this construction 
upon section 80 is to attribute to the Legisla- 
ture an inconsistency which ought to beavoided. 
In reading the section, as I now read it, 
it appears to me that full effect is given 
to its object and intent, while the opposite 
construction leads directly to inconsistency 
and injustice. It is small gain to a private 


-person to enact that he may have redress 


against a defendant after two months’ notice 


(4) 16 Ind. Cas. 947; 37 M. oe se) M. W. N. 
786; 23 M, L. J. 181 12 M. L, T 
(5) 17 Ind. Cas. 8°76; 37 B. os, ‘a Bom. L. R, 1146 
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if, during the currency of the two months, the 
defendant is allowed to make redress impos- 
sible. The right of suit, which is expressly 
granted by the Legislature, cannot in reason 
be deferred until its exercise has become illu- 
sory. This view has the support of the ob- 
servations recorded by Mr.\Justice Chandavar- 
kar and Mr. Justice Heaton in the case of 
Secretary of State v. Gajanan Krishna Rao (6). 

No other point has been taken in this appeal 
by the appellant, and I am, therefore, of 
opinion that the appeal fails and should be 
dismissed with costs. 

Suan, J.—I am of the same opinion. 

Appeal dismissed. ` 

(6) 10 Ind. Cas, 639; 85 B,362 at p. 365; 18 Bom. 

L. R. 273. 


CALCUTTA HIGH COURT. 
ÅPPEAL From APPELLATE DECREE No. 1621 
or 1914. 

April 18, 1916. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

KALI CHANDRA CHAKRAVARTY AND 
OTHERS— PLAINTIFFS—APPELLANTS 
VeETSUS 
KALI KUMAR MAJUMDAR AND orHERs— 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII B, C. of 1885), 8. 155— 
Landlord and tenant—Misuse of land by tenant— 
Breach of covenant—Notice demanding unconditional 
surrender—Hjectment, suit for. 

The object of a notice to quit given under section 
155 of the Bengal Tenancy Act isto give the tenant 
an opportunity of remedying the breach (if it is 
capable of being remedied); so that on rémedying the 
breach and on payment of a reasonable compensation 
he may avoid ejectment. [p. 538, col. 1.] 

A notice, therefore, requiring the tenant to remedy 
the breach, to pay compensation for misuse or breach 
of contract and to surrender the land is not legally 
valid to support an action for ejectment. [p. 538, col. 


Pennell v. City of London Brewery Co., (1900) 1 Ch. 
496; 69 L. J. Ch. 244; 28 W. R. 264; 82 L. T. 53; 16 T. 
L. R. 152; Lock v. Pearce, (1898) 2 Ch. 271; 62 L. J. 
Ch. 682; 2 R. 403; 68 L. T. 569; 41 W. B. 369; Pershad 
Singh v. Ram Pertab Roy, 22 O. 77, distinguished. 


Appeal against the decree of the District 


Judge, Noakhali, dated the 14th March 1914, . 


confirming that of the Munsif, Noakhali, 
dated the 26th January 1914. 

FACTS of the case appear from the 
judgment. 

Dr. Sarat Ohandra Basak (with him Babu 
Bepin Chandra Bose), for the Appellants,—The 


INDIAN CASES. 


537 


notice in the present case is a perfectly 
valid notice and the clause requiring the 
tenant to quit the land is merely a surplusage 
and does not vitiate the notice, Section 
155 ofthe Bengal Tenancy Act is taken 
from the Conveyancing Act of 1881, 
Reads section 14 of the Conveyancing Act. 
It is not necessary to demand compensation 
in the notice, cites Lock v, Pearce (1), 
Piggott v. Middlesea County Council (2), 
Fletcher v. Nokes(3), In re Serle, Gregory LA 
Serle (4), Pennell v. City of London Brewery 
Company (5) 

Babu Surendra Nath Das, for the Respond- 
ents.—The notice is bad and is not a yalid 
notice under section 155 of the Bengal 
Tenancy Act. The notice required the tenant 
to quit the land unconditionally and the 
demand for compensation was made 
only in the alternative. Such a notice ig 
quite inconsistent with the provisions of sec. 
tion 155, and the plaintiffs cannot eject the 
defendants unless and until they have 
strictly complied with the provisions of the 
law. 

JUDGMENT.—This appeal arises out of 
a suit for ejectment of a kaimi raiyat, on the 
ground that he had broken a condition of 
the contract on breach of which he was under 
the terms of a contract between him and the 
landlord liable to ejectment, after service of 
a notice purporting to have been given under 
section 155 of the Bengal Tenanoy Act. 

The Courts below concurred in dismissing 
the suit on the ground that the notice was 
not valid, and the plaintiff has appealed to 
this Court. 

Scetion 155 of the Bengal Tenancy Act 
lays down that a suit for ejectment of a 
tenant on the ground that he has broken a 
condition of the contract under which he 
is liable to be ejected, shall not be enter- 
tained, unless the landlord has served a 
notice on the tenant specifying the particular 
breach complained of, and where it is capable 
of remedy requiring the tenant to remedy the 

(1) (1893) 2 Ch. 271; 62 L. J. Ch. 582; 2 R. 403; 68 
L. T. 569; 41 W. R. 369." 

(2) (1909) 1 Ch. 134 at p. 147; 77 L. J. Oh. 813; 99 
L. T. 662; 72 J. P. 461; 6 L. Q. R. 1177. 

(3) (1897) 1 Ch. 271; 866 L. J. Ch. 1977; 76 L, T, 
107; 45 W. R. 471; 61 J. P. 282. 

(4) (1898) i Ch. 652; 67 L.J. Ch. 344; 78 L.T. 
384; 46 W. R. 440. 

(5) (1900) 1 Ch. 498; 69 L. J. Ch. 244; 48 W, R, 
264; 82 L. T. 53; 16 T. L. R. 152, 
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-same, and in any case to pay reasonable com- 
-pensation for the breach, and the tenant has 
failed to comply within a reasonable time 
with that request. 

The notice in the present case required 

the defendant to remove the houses, ete., within 
a month, to give up the land and to pay 
‘Rs. 100 as damages. It is contended that 
the requisition to quit the land is merely a 
surplusage and does not vitiate the notice. 
„But the notice to give up the land was not 
‘even conditional on the failure of the tenant 
to remove the houses, etc., and pay compensa- 
tion but unconditionally called upon the tenant 
to quit the land after removing the houses, etc., 
and pay Rs. 100 as damages. The object 
of a notice to quit given under section 155 is 
to give the tenant anopportunity of remedying 
the breach (if it is capable of being temedi- 
ed); so that on remedying the breach and on 
payment of a reasonable compensation he 
may avoid ejectment. Under the notice 
given in the present case, the tenant was 
required to quit the land even if he remedied 
the breach. Under the circumstances we are 
of opinion that.the Courts below are right in 
holding that it was not a proper notice under 
section 155 of the Bengal Tenancy Act. 

Our attention was called by the learned 
Pleader for the appellants to section 14 of the 
English Conveyancing Act, 1881, and to the 
cases of Pennell v. City of London Brewery 
Oompany (5) and Lock v. Pearce (1) decid- 
ed under it. The words of the first portion 
of section 155 of the Bengal Tenancy Act are 
practically the same as those of the first por- 
tion of section 14 of the English Statute, but 
the latter portion of section 14, aspointed out 
by Trevelyan, J., in Pershad Singh v. Ram 
Pertab Roy (6), is wholly different and is 
intended for an entirely different purpose 
from the latter portion of section 155, which 
provides for the nature of the decree. In 
the case of Lock v. Pearce (1) it was 
held under the-English Statute that the notice 
was not bad merely because it did not require 
payment of compensation in money, whereas 
in the caseof Pershad Singh v. Ram Pertab Roy 
(6) cited above,it was held by this Court that 
a notice under section 155 not containing a re- 
quisition to the tenant to pay compensation 
was insufficient to support a suitfor ejectment 
brought under the section. In the other case, 


6) 22.0, 77, 
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Pennell v. City of London Brewery Company 


(5), it was merely held that a notice under 


section 14 of the Conveyancing Act, 1881, re- 
ferring to several distinct alleged breaches of ' 
covenant, is not invalidated in toto because it 


‘turns out that although some of the alleged 


breaches have occurred the others have never 
taken place, or that the lessor is not entitled 
to rely on them. 

The cases cited do not support the con- 
tention that a notice which is virtually to 
quit the land after removal of the houses and 
to pay damages, is a valid notice under sec- - 


. tion 155 of the Bengal Tenancy Act. 


The result is that the appeal fails and is 
dismissed with costs. 
Appeal dismissed. 


nr, 


PUNJAB CHIEF COURT, , 
Seconp C1vIL APPEAL No. 1046 or 1913. 
December 11, 1915. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
ZIADA—PLAINTIFF—ÅPPELLANT 
versus < 
Musammat JOWAL AND OTHERS— DEFENDANTS 
— RESPONDENTS, 
` Restitution of conjugal rights—Discretion of Court 
—Plaintif’s neglect in asserting his marital rights, 
effect of. 

The grant of a decree for restitution of conjugal 
rights is s discretionary with the Court. [p. 539, col. 1.] 

“Dhani v. Narain Singh, 82 P. R. 1608; 147 P. 
W. R. 1908; Moonshee Buzloor Ruheem v, Shumsoon- 
nissa Begum, 11 M. I. A. 551; 5 W. R. 3 (P. C.); 2 
Suth. P. C. J. 59; 20 E. R, 208; 2 Sar. P. C. J. 259, 
followed, 

Where, therefore, the girl was a minor at the time 
of the marriage and consummation had not taken 
place and moreover the ‘plaintiff had neglected to 
assert his marital rights for a long time: 

Heid, that the plaintiff was not entitled to res- 
titution of conjugal rights. [p. 689, col. 1.) 

Kalawati v. Bukhan, 17 Ind. Cas. 254, 215 P. L. R. 
1912; 187 P. W. R, 1912, referred to. 


Secord appeal from the.decree of the 


Additional Divisional Judge, Shahpur 
Division at Lyallpur, dated the 17th of 
April 1913. 


Mehta Bahadur Chand, for the Appellant. 
Lala Tirath Ram, for the Respondents. 
JUDGMENT. 


SHADI Lat, J.—In this suit for the 
restitution’! of conjugal rights, the learned 
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Divisional Judge has concurred, with the 
Court of first instance in holding that the 
factum of the marriage between the 
appellant Ziada and the respondent Musam- 
mat Jowai has been established, but he has 
dismissed the suit on the ground that the 
girl was, at the time of the marriage, a 
minor, and consequently a decree for 
restitution should not, in view of Kalawati v. 
Bukhan (1), be passed. : 

` The plaintiff has preferred a second 
appeal to this Court and after hearing 
arguments on both sides, we do not consider 
that there are adequate grounds for setting 
aside the decree appealed against. 
learned Divisional Judge has not discussed 
the evidence as tothe factum of marriage, 
but, even accepting the correctness of his 
decision on that point, we find that the 
girl was undoubtedly a minor at the time 
of the marriage which, according to the 
plaintiff, took place at least twelve years 
‘before suit. It is further clear that the 
marriage has not been consummated and 
the girl has never been to the plaintiff's 


house. It appears that she attained 
puberty at least eight years ago, and 
there is no satisfactory explanation to 


account for her continual residence at 
ler father’s house. It may be, as asserted 
by her, that no marriage, as a matter of 
fact, took place, 
appeal precludes us from going behind the 
finding. of fact arrived at by the lower 
Appellate Court. 

The proposition of law is firmly established, 
and indeed it is not disputed by the 
learned Pleader for the appellant, that the 
grant of a decree for restitution of conjugal 
rights is discretionary with the Court [vide, 
inter alia, Dhani v. Narain Singh (2) and 
Moonshee Buzloor Ruheem v. Shumsoonntssa 
Begum (8)]. and considering Musammat 
Jowai’s minority at the time of the 
marriage, the fact of its non-consummation, 
and the plaintiffs neglect in asserting his 
marital rights we hold that the lower 
Appellate Court was right in declining, after 


this lapse of time, to exercise its discretionary . 


jurisdiction. 
_ (1) 17 Ind. Cas, 254; 215 P. L. R. 1912; 187 P, W. 
R. 1912, 

(2) 82 P. R. 1908; 147 P. W. R. 1908. 

(3) 11 M.I. A. 551; 5 W. R. 3 (P. C.); 2 Suth. P, C. 
J. 59; 20 E, R. 208; 2 Sar. P, O. J. 259, 
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For these reasons we affirm the decree 


and dismiss the appeal with costs, 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Crvin Appsat No. 468 or 1913. 
December 16, 1915. 
Present:—Mr, Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 


DEVARAJA NAICKEN-—Derenpant No. 3 


— APPELLANT 
versus 
AMMANI AMMAL—Prarntirr— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 107—~ 
Agricultwral lease—Lease for planting caswarina trees 
—Registration. 

A lease for planting casuarina trees is not one for 
an agricultural purpose and is consequently invalid 
if not in writing and registered. [p. 540, col. 2.] 

Second appeal against the decree of the 


District Court of Chingleput, in Appeal 
Suit No. 264 of 1912, preferred against 
that of the Additional District Munsif, 


Chingleput, in Original Suit No. 19 of 1912. 

FACTS.—The suit was for a declaration 
of plaintiff's title to the plaint properties 
and for a confirmation of his possession 
thereof, on the ground that he had 
purchased the same from defendants Nos. 
1 and 2 and had planted casuarina trees 
thereon, but thatthe 3rd defendant anlawfully 
trespassed upon the same and cut and 
carried away casuarina twigs therefrom, 
The plaintiff also prayed for an injunction 
to restrain the 3rd defendant from interfer- 
ing with plaintiff's possession. The 3rd 
defendant denying the trespass contended 
that a portion of the lands in suit was 
not comprised in the plaintiff’s sale but 
had been sold to him by defendants Nos, 
1 and 2 subsequent to plaintiffs sale, that 
the plaintiff was not entitled to the same 
nor was he in possession thereof, and that 
the suit for a bare declaration was not 
maintainable. 

The first Court dismissed the suit but the 
lower Appellate Court reversed that decree 
and gave the plaintiff a decree. The 3rd 
defendant appealed to the High Court, 
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This second appeal first came on for 
bearing on the l4th August 1914. 

Mr. T. R. Krishnaswami Iyer, for the Appel- 
lant. 

Mr. O0. P. Venkataraghavachariyar, for the 
Respondent: 

JUDGMENT.— We agree with the findings 
of the Courts below thatthe whole of plot 
A was sold to the plaintiff. The second 
appeal must fail with regard to that item. 
As regards plot B the District Judge has 
not come to any definite conclusion. If the 
8rd defendant was a lessee to plant 
casuarina trees under defendants Nos. 1 
and 2 before they sold the Jand to the 
plaintiff, his rights should be safeguarded. 
We must ask the District Judge to give a 
finding upon the following issues:— 

(1) Whether there was a valid and 
subsisting lease to the 3rd defendant when 
the property was sold to plaintiff ? 

(2) What are the rights which the 3rd 
defendant bas under the said lease ? 

The finding must be submitted on the 
evidence on record. 

The finding should be submitted within four 
weeks from this date and one week is 
allowed for filing objections. 


[In compliance with the order contained 
in the above judgment, the District Judge of 
Chinglepnt submitted a finding that there 
was an oral lease to defendent No. 3 sub- 
sisting at the time of sale to plaintiff, the 
terms of which were that the defendants 
Nos. Land 2 were to plant casuarina trees 
on the land in dispute, that they were to 
get half the produce and that the defend- 
ant No. 3 was to retain the other half, 
and that the same was invalid for wantof a 
registered instrument in writing as a lease 
of land for planting casuarina trees is not 
an agricultural lease to which section 107 
of the Transfer of Property Act does not 
apply. | 

The second appeal then came on for 
further hearing on the &th April 1915. 

Mr. T, R. Ramachandra Iyer, for the Ap- 
pellant, contended that the lease was for an 
agricultural purpose. 

(Mr. Yenkataraghavachariyar, for the 
Respondent, pointed ont that the matter was 
covered by Murugesa Chettt v. Chinnathambi 


Goundan (1).] 
(1) 24 M. 421 at p, 423, 
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The finding as to possession is unsatisfactory 
and ought not to be accepted. 

Mr. 0. P. Venkataraghavachariyar argued. 
thatthe finding was perfectly clear and 
ought not to be disturbed. 

JUDGMENT.—We accept the finding of 
the District Judge that there was a lease 
in favour of the 3rd defendant but that it 
was invalid for want of registration. Mr. 
Ramachandra Aiyar has rightly conceded 
that in the face of the ruling in Murugesa 
Ohetti v. Chinnathambi Goundan (1), he can- 
not successfully contend that the lease is one 
The lease is 
for planting casnarina trees and the 
observations of Mr. Justice Shepherd in 
Murugesa Ohetti v. Chinnathambi Goundan 
(1} exactly cover this case. We must, 
therefore, hold that there was no valid lease 
when defendants Nos. 1 and 2 sold the 
property to the plaintiff. 


A further question was raised that the 
suit for a bare declaration is not maintain- 
able. The District Munsif found that the 
3rd defendant was in possession at the date 
ofthe suit: and he referred to a certain 
admitted act of possession by the 3rd 
defendant in September 1910. The District 
Judge has not considered this evidence. 
Moreover, he speaks of exclusive’ possession 
in one portion of his judgment. ‘It is not 
clear whether the last sentence in paragraph 
6 refers to such exclusive possession. We 
think it desirable that a fresh finding should 
be called for on the question as to whether 
the plaintiff was in possession at the date of 
the suit on the evidence on record. 

The finding will be submitted in four 
weeks and seven days will be allowed for 
filing objections. 

[In compliance with the order contained 
in the above judgment, the District Judge 
of Chingleput submitted a finding that the 
plaintiff was not in possession. | 

This second appeal came on for final 
hearing on 16th December 1915. 


Mr. O. P. Venkataraghavachariyar, for the 
Respondent.—The order calling for the 
finding was ultra vires. Peria Krishnasamet 
Naik v. Atyappa Naik (2). It is quite com- 
petent to this Bench to go behind the order 


(2) 24 Ind. Cas, 924; 1 L. W. 376, 


Vol. XXXIV] 
MUKKOOSA NAIR VEETIL V, SECRETARY OF STATE. 


calling for finding. Durga Ohowdhrani v. 
Jewahir Singh (3); Lukhi Narain Jagadeb v. 
Jodu Nath Deo (4); Shivabasava v. 
Sangappa (5); Bhola Nath Nundi v. Midnapore 
Zemindary Oompany (6). In any event, this 
is a case in which the plaintiff oughtto be 
allowed toamend the plaint by inserting a 
prayer for possession. Nothing will be 
gained by driving the parties to a fresh suit, 
to which the appellant will have absolutely 
no defence as all the other points have 
been decided against him. 

JUDGMENT.—We accept the finding. 
The appeal must be allowed as regards plot 
B on the sole ground that plaintiff, having 
been out of possession at the date of the 
suit, was not entitled to sue for a bare 
declaration. The decree of the District 
Judge is reversed and that of the District 
Munsif is restored with costs in this and 
in the lower Appellate Court. 

Appeal allowed. 

Y. Re Pe 

(3) 180. 23; 17 I. A. 122. 

(4) 21 0. 504; 21 I. A. 39. | 

(5) 29 B. 1 at p. 12; 8 O, W. N. 863; 1 A. L. J. 687; 
6 Bom. L. R. 770. 


(6) 31 C. 503 at p. 509; 811. A. 75; 8 C. W. N. 425; 
14 M. L. J. 152. 


MADRAS HIGH COURT. 
LETTERS PATENT APPRAL No. 58 or 1914, 
August 25, 1915, 
Present:—Sir John Wallis, Kr., Chief 
Justice, Mr. Justice Ayling and 
Mr. Justice Kumaraswami Sastri. 
MUKKOOSA NAIR VEETIL AND ANOTHER 
— PLAINTIFFS—A PPELLANTS 
versus 
Tar SECRETARY or STATE ror INDIA 
in COUNCIL—Dzrexpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI, r. 17 
- Plaint, amendment of—Declaration of easement to 
take water by erection of dam across river, suit for—~ 
Proof of permissive user—-Conversion of suit into one 
for title to river-bed, whether can be allowed. 

Plaintiff sued for a declaration that he had acquired 
prescriptive right to take water by building a dam 
across a river. Ib was proved that the dam was erected 
by permission of the defendant. Plaintiff then prayed 
for permission to amend the plaint and convert the 
suit into one fora declaration of his title to the 
river-bed: : 

Held, that the amendment prayed for was incovsis- 
tent with the plaint and should not be allowed, 





Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
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Mr. Justice Sadasiva Aiyar, in Appeal Suit 
No. 39 of 1911, dated the 3rd February 1914, 
reported in 24 Ind. Cas. 547, preferred 
against the decree of the District Court 
of South Malabar, in Revised Appeal No. 
537 of 1906 (after reversal and remand 
by the High Court in Second Appeal No, 
606 of 1907) preferred against that of 


the Court of the District Munsif of 
Mangiri, in Original Suit No. 472 of 
1905. 


Mr. &. P. M. Menon, for the Appellants. 

The Government Pleader, for the Respond- 
ent. 

JUDGMENT.—The plaint seeks for a 
declaration of the plaintiff’s right of easement 
and damages for interference therewith. The 
first issue raised the question whether the 
plaintiff had acquired a prescriptive right 
to take water by building a dam across 
the river. The order of remand of Sankaran 
Nair and Sadasiva Aiyar, JJ., only directed 
the Judge to return findings on the issues 
and on any other issues he might frame 
and did not alter the nature of the suit, 
and no other issues were framed nor was 
the plaint amended. The District Judge 
found that no easement had been acquired 
by the plaintiff as the dam was erected 
by permission of the defendant and there 
is evidence to support the finding. He only 
discussed the question of title to the bed 
of the river with reference to the period 
in which a prescriptive right could be 
acquired. On the finding that the dam 
was erected by permission there was no 
question of easement and the suit must 
fail, unless we are prepared to treat it as 
a suit for declaration of title to the river- 
bed and conseqnential relief. This is quite 
inconsistent with the plaint, and moreover 
the Jenmi, who is the party most interested 
in the question, is not a party to the suit 
and our decision would not be binding on 
him. Lastly, although the question is 
admittedly one of great importance, there 
is very little evidence about it on record. 
In these circumstances we are not prepared 
to allow the plaint to be amended and 
framed as a suit on title. We accept the 
finding that no easement was proved, as 
the enjoyment was permissive, and dismiss 
the appeal with costs. 

Appeal dismissed, 

VRP, 
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PUNJAB CHIEF COURT. 

CIL Appear No, 1270 ov 1913. 
December 13, 1915. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
©. BEVAN PETMAN—PL.arintirr— 
ÅPPELLANT 
Versus 
GANESH DAS AND anoTHER— DEFENDANTS— 


RESPONDENTS. 

Registration Act (XVI of 1908), s. 17—Unregistered 
lease of coal mine reciting conveyance of moveable 
property also for Rs. 12,500—Admissibility in evidence 
with regard to moveable property—Document admissible 
for collateral purpose, whether can be used to establish 
title. 

Defendant No. 2 obtained from Government a 
leaso of a -coal mine for 15 years and then in lieu 
of an advance of Rs. 12,500 from tho plaintiff 
assigned to hima half share in the lease and also 
conveyed to him the moveable property including 
plant, etc., for the same consideration. It was agreed 
that if the representation of defendant No, 2 con- 
cerning the quality of coal, etc., proved incorrect, the 
assignee could terminate the arrangement and would 
be entitled to recover his money with interest and 
that in case of non-payment, he could both sell the 
moveable property and continue as joint lessee until 
the advance was recovered and even dispose of his 
share in the lease of the minein order to recoup 
himself, This lease was not registered. Subsequently 
defendant No. 1,in execution of a decree against 
defendant No. 2, attached part of the moveable pro- 
perty conveyed to plaintiff, who thereupon sued for 
a declaration that the property was not Hable to 
attachment or sale: < 

Held, (1) that the whole document was one and in- 
divisible, there being no separate or distinct trans-. 
action concerning the moveable property and being: 
unregistered it was not admissible in evidence even 
in regard to the moveable property; [p. 543, col. 1.] 

Martha Pool v. Secretary of State for India, 68 P. 
R. 1886; Thandavan v. Valliamma, 15 M. 336 at yp. 
841; 2 M. L. J. 180, followed, 

(2) that even though an unregistered document 
may be admissible for a collateral purpose it cannot 
be used to establish directly title in a part of the 
property conveyed. [p. 643, col. 2.] 

Bachoo Hurkissondas v. Khushaldas, 4 Bom. L. R, 
883; Bai Gulabbai v. Shri Datgarji Mohangarji, 9 Bom. 
L. R. 398, distinguished. 


Second appeal from the decree of the Divi- 
sional Judge, Attock Division, dated the 
Llth April 1913. 


Mr. B. Bevan Petman, for the Appel- 
lant. 
Mr. Labhu Ram, for the Respondents, 


JUDGMENT, 


Lisne Jones, J—Defendant No. 2 obtain- 
ed from Government a lease of the Mela 
Khel coal mine fora period of 15 years. 
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Finding himself in financial difficulties he 
made certain representations to the plaintiff 
concerning the quality of the coal, facilities 
for working the mine, and the value of 
certain moveable property, including plant, 


.otc., etc., to the plaintiff. The latter, while 


reserving to himself the right to repudiate 
the bargain in the event of the representations 
proving incorrect, ‘agreed to become joint 
lessee with the defendant No. 2. They then 
executed a lease by which defendant No. 2 
assigned to the plaintiffa half share in the 
lease obtained from Government in lieu 
of an advance of Rs. 12,500 which the 
plaintiff advanced and also conveyed to him 
the moveable property, including plant, ete., 
for the same consideration. It was further 
agreed that if the representations of the 
defendant No. 2 proved incorrect, the assignee 
could terminate the arrangement and would 
be entitled to recover the sum of Rs. 12,500 
with interest, and that if repayment was not 
made, he could both sell the moveable 
property and continue as joint lessee until 
the advance was recovered, and even dispose 
of his share in the lease of the mine in order 
to recoup himself. 


This lease was not registered. Sub- 
sequently, in execution of a decree against 
defendant No. 2, defendant No.1 attached 
what must be assumed to bea part of the 
moveable property conveyed to the plaintiff, 
who has instituted the present suit for a 
declaration that the property in question is 
not liable to attachment or sale. He obtained 
a decree in the Court of the District Judge, 
but on appeal the Divisional Judge dis- 
missed the suit on the ground that as the 
lease was not registered, it was inadmissible 
in proof of the plaintiff's title to the property 
in dispute. 


_ The plaintiff has now preferred a second 
appeal to this Court. The only question 
before us is whether the lease is admissible 
for the purpose for which the appellant - 
seeks to employ it. It is no longer urged 
that the lease as a whole did not require 
registration, but it is contended that the terms 
of the agreement as regards the lease of the 
mine and the conveyance of the moveable 
property are readily separable and that 
accordingly the case does not come within 
the purview of Martha Pool v. Secretary of 
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State for India (1), the ruling on which 
the Divisional Judge relied. 

There are, of course, numerous rulings in 
which it has been held that where a docu- 
ment, which as a whole requires registration, 
contains separable parts which do not require 
registration, those parts may be admitted in 
evidence to prove transactions which ex 
hypothesi do not affect immoveable property 
of the value of Rs. 100 or upwards. But 
the question whether any particular docu- 
ment isso separableis one which depends 
-on the terms of the document, and if in 
dealing with the question of divisibility we 
apply the test expounded in Thandavan v. 
Vallaamma (2), one of the principal rulings 
on which Counsel for the appellant relies, 
we think that the plea of divisibility must 
fail. It is true that at various places in 
the body of the document the references to 
the conveyance of the moveable property and 
the ensuing rights of the plaintiff are put 
in separate paragraphs, a point on which 
Counsel for the appellant lays great stress, 
but such separation of paragraphs is, in our 
opinion, immaterial. We must look to the 
essenze of the agreement, and when that 
-is done, we find ourselves unable to hold 
that there was any separate or distinct 
transaction concerning the moveable pro- 
perty. If indeed the plaintiff had acquired 
. the moveable property absolutely and for 
separate consideration that would be a 
different matter, but here not only is the 
consideration the same, but also the future 
of the moveable property is made dependent 
onthe future of the lease of the mine. It 
is sufficiently obvious that the plaintiff 
would never have taken, or contemplated 
taking, the plant unless at the same time 
he obtained the lease of the mine, and we 
have no doubt that the parties themselves 
regarded the whole transacticn as one and 
indivisible. Atall events, that is how we 


regard the transaction, and we sre accord-. 


ingly unable to distinguish Martha Pool v. 
Secretary of State for India (1). 


Counsel for the appellant has a further 
argument that, even if there is but one 
inseparable transaction, the deed is still 
admissible for any purpose other -than that 


(2) 6 P. R. 1886. 
(2) 15 M. 336 at p. 841; 2 M. L. J. 180. 
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of creating or extinguishing rights in 
immoveable property. Most of the rulings 
which he cited before us related to cases in 
which the transaction was held to be 
divisible, and the only two which can be said 
to be at all relevant to this argument are 
Bachoo Harkissondas v. Khushaldas (3) and 
Bat Gulabbat v. Shri Datgarj¢ Mohangarjt (4). 
But both of these were cases in which an 
unregistered document was allowed to be 
used for a collateral purpose only, and 
even if we were prepared to dissent from 
Martha Pool v. Secretary of State for India 
(1), and we are not, there is a clear differ- 
ence between the use of a document for a 
collateral purpose, and its use to establish 
directly title ina part of the property con- 
veyed, 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 
(3) 4 Bom. L. B. 883. 
(4) 9 Bom, Lr. R. 393. 


MADRAS HIGH COURT. 
Appears Nos. 197, 198, 245 anp 289 
. oF 1914. 
April 14, 1916. 
Present:—Mr, Justice Oldfield and 
Mr. Justice Srinivasa Aiyangar. 
In A. S. No. 197 or 1914 
T. Kr. Cr. CHIDAMBARAM CHETTY 
AND OTHERS—Derenpants Nos. 8 to 10—. 
APPELLANTS 
Versus 
V. R. Ke. KARUTHAN CHETTY 
AND OTHERS—PLAINTIFES AND DEFENDANTS 
Nos. 1 to 7—Rusponpents. 
In A. S. No. 198 or 1914 
T. Ke. Cr. CHIDAMBARAM CHETTY— 
Derenpant No, 8—APPELLANT 
In A. S. No, 245 or 1914 
V. R. Or. RAMAN CHETTY— 
Desenpant No. 10—APPELLANT 
Ix A. S. No. 289 or 1914 
K. A. Or. CHIDAMBARAM CHETTY— 
DEFENDANT No, 9—APPELLANT 
versus 
VY. R. Kre. KARUTHAN CHETTY 
AND OTHERS—PLAINTIFFS—RESPONDENTS 


IN A. S. Nos. 198, 245 anp 289 or 1914, 
pParinership—Sub- partner: s, rights of —Dissolution of 
partnership, suit for—Sub-pariners, whether necessary 
parties—Civil Procedure Code (Act V of 1908), O.I, 
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r, 83—QOontract Act (IX of 1872)—Partnership Act 
(1890) (53 §: 54 Vic. c. 39), s. 31. 

There is nothing in the Indian Contract Act re- 
garding the relations between sub-partners and 
partners but the provisions of section 31 of the 
English Partnership Act may be taken as the law 
in India. [p. 645, col. 1.] 

The assignee of a share in a partnership is only 
entitled to receive the share of the profits to which 

- the assigning partner would otherwise be entitled 
and the assignee must accept the account of profits 
agreed to by the partners. In case of a dissolution, 
the assignee is entitled to receive the share of the 
partnership assets to which the assigning partner is 
entitled as between himself and the other partners, 
and, for the purpose of ascertaining that share, to 
an account as from the date of the dissolution. [p. 
545, col. 1.) 

Ex parte Barrow,2 Rose 252; Brown v. De Testet, 
(1821) Jac. 284; 37 E.R. 858; 23 R. R.59; Bray v. 
Fromont, 6 Madd, b; 22 R. R. 224; 56 E. R. 990; 1 
GI. & Jam. 74; Williams v. Poole, 21 W. R. 252; 28 
L. T. 292, followed, 

Watts v. Driscoll, (1901) 1 Ch. 294; 70 L.J. Ch. 
187; 84 L. T. 97; 49 W. R. 146; 17 T. L. R. 101; 
Whetham v. Davey, (1885) 80 Ch. D. 574; 58 L. T. 
501; 383 W.R. 925 Harrison v. Delhi and London 
Bank, 4 A. 487; A. W. N. (1882) 87, distinguished. 

Where in a suit for dissolution of partnership, 
sub-partners also were made parties and the pre- 
liminary decree made them also liable for the losses 
of the firm: 

Held, that neither under Common Law nor under 
the provisions of Order I, rule 3, of the Code of Civil 
Procedure, nor on the ground of avoidance of 
multiplicity of proceedings, were they necessary 
parties toa suit for dissolution of partnership .as 
between the partners, and the provision in the 
preliminary decree making them liable for the losses 
of the firm must be expunged. [p. 644, col. 2.] 

Appeal against the preliminary decree of 
the Court of the Subordinate Judge, Ramnad 
at Madura, in Original Suit No. 293 of 1912, 
Appeal Suits Nos. 198, 245 and 289 of 914 
against the final decree of the Court of the 
Subordinate Judge, Ramnad at Madura, in 
Original Suit No, 293 of 1912. 

Messrs. T. Rangachariar and T. Narasimha 


Iyengar, for the Appellants. < 
Messrs. T. R. Ramachandrier, O. 5, 
Venkatacharatr and V. K. Srinivasa Iyengar, 
for the Respondents. 
JUDGMENT. 

OLDFIELD, J.—These appeals all raise 
the sarne question. Original Suit No. 293 
of 1912 for dissolution of partnership and 
an account was brought against the lst 
to 7th defendants as partners and against 
the 8th to 10th defendants on the allegation 
that they were either partners or sub- partners 
and that in the latter event “after dissolving 
suit partnership firm accounts should be 
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taken in the manner binding them also”. 
The preliminary decree passed decided that 
they were sub-partners and so far no objection 
has been taken to it. It went on, however, 
to direct [vide paragraphs (c)and(d)] that (1) 
plaintiffs, a fatherand his minor sons, and 
lst to 7th defendants, the partners, should 
file aecounts,and apply for the appointment 
of a Commissioner and an account of the 
assets and liabilities of the firm should be 
taken and (2) an account should be taken 
as between Ist plaintiff and &th to 10th 
defendants for ascertaining the amount due 
from the latter to the former. In Appeal 
No. 197 of 1914 against this preliminary 
decree the 8th to 10th defendants contend 
that the accounts of the sub-partnership 
should not have been dealt with in a suit 
relating to dissolution of the partnership. 
The same point ts again raised with others in 
the remaining appeals by these defendants several- 
ly against the final decree afterwards passed, 
by which they were called on to contribute 
towards the firm’s losses. The argument for 
the Sth to 10th defendants: is shortly that, 
having no rights or liabilities in connection 
with the frm or any of its members except 
the Ist plaintiff, they have no concern with 
the taking of the account between its members 
and cannot be bound by it: and they should, 
therefore, have been dismissed from the suit 
as soon as the decision against their position 
as partners was reached. 

Treating the question first as one only of 
procedure, plaintiffs have contended that the 
frame of the suit is justified by Order I, rule 
3, of the Code of Civil Procedure, since if 
separate suits were brought by the lst plaint- 
iff against his partners and 8th to lOth 
defendants, the common portion of the 
amount of his share in the partnership would 
arise. But even so, the earlier portion of the 
rule must receive effect and it has not been 
shown how the right to relief alleged is in 
respect of or arises from the same act or 
transaction. What is the act or tranasaction ? 
It is not the formation and dissolution of 
the sub-partnership, since they afforded no 
right of relief against the lst defendant to 
7th defendants; nor is it the dissolution of the 
partnership, since though it would entail the 
dissolution of the sub-partnership and confer 
on the plaintiffs right to relief against the 
Sth to 10th defendants, it had not taken place 
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at the date of, and was in fact the object of 
the institution of, the suit. 

It is urged next that the 8th to 10th de- 
fendants were either necessary or proper parties 
because multiplication of proceedings would 
be avoided, if the Ist plaintiff's rights or 
liabilities in the partnership were determined 
once for all ina manner which would be bind- 
ing on the 8th to 10th defendants as well as 
on the Ist to 7th defendants, since whether 
or no the 8th to 10th defendants were directly 
liable for any proportion of the partnership 
liabilities, such determination would be 
necessary in the adjustment between them 
and Ist plaintiff. This is not, in my opinion, 
sustainable. There is nothing regarding 
the relations between the sub-partners and 
partners in the Indian Contract Act. Section 
31, however, of the English Partnership Act 
provides that the assignee of a share in a 
partnership is entitled “only to receive the 
share of profits to which the assigning partner 
would otherwise be entitled, andthe assignee 
must accept the acccunt of profits agreed to 
by the partners.” The assignee is “in case 
of adissolution of the partnership.....entitled 
to receive the share of the partnership assets 
to which the assigning partner is entitled as 
between himself and the other partners and 
for the purpose of ascertaining that share to 
an account as from the date of the dissolution.” 
And this may be taken as the law in India, 
since it is well supported by authority. 
the language of the civilians, “soci? met socius 
meus socius non est” (Pothier, Partnership 391); 
and in Hx parte Barrow(\1), it was held that an 
assignee ofa share of the profits of a partner 

was no partner inthat partnership; had no 
demand against it; had no account in it; and 
must be satisfied with a share of the profits 
given to” hisassignor. See also Brown v. De 
Testet (2) and Bray v. Fromont (3). 

The result is that sub-partners must 
ordinarily accept the account taken between 
the partners, but have not the right and are 
not subject to any duty to take part in the 
proceedings in which itis taken. The cases 
relied on by the plaintiffs do not affect this 
conclusion, but showonly that the sub-partners 
are entitled in the subsequent suit for dissolu-° 


(1) 2 Rose 252, 
(2) (1821) Jac. 284; 87 E. R. 858; 23 R. R. 89. : 
; 05 Madd. 6; 22 R. R. 224; 66 E.R, 990; 1 GL 4 
am. 
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tion of their sub-partnership to prove that the 
account was taken wrongly or mala fide. 
Thus in Williams v. Poole (4) it was no doubt, 
said that in any future suit relating to the 
assignee’s rights, the account taken in the 
suit for dissolution of the partnership might 
be treated as prima facie correct, But the 
Court, in what was merely an obiter dictum, 
did not say that the previous account would 
be treated as absolutely correct; it referred 
‘explicitly to the assignee’s right to surcharge 
and falsify it: and itrefused to make the 
assignee a party to the partnership suit in 
which it was taken. In Watts v. Driscoll (5) 
the account between the partners was repre- 
sented by a private agreement and there was 
no question of the taking of an account for 
the partnership in Court or of enabling the 
sub-partner to take part in any proceedings. 
The case assists the plaintiffs only because it 
recognises that the account agreed on or taken 
between the partners will ordinarily bind the 
sub-partner. It isagainst them inasmuch as 
it authorises the sub-partner to dispute such 
an account on the ground of mala fides. In 
Whetham v. Davey (6) the parthership had 
been dissolved out of Court and it was said 
that, if the account was to be taken as 
claimed from the date of the assignment, it 
must inconsistency go back even further. But 
the Court in fact declined to go back further 
than the dissolution and there was nothing to 
support the assignee’s right or duty to take 
part in any accounting for the period prior 
to it. Lastly in the only Indian case cited, 
Harrison v. Delhi and London Bank (7), 
the Bank claiming as assignee was no 
doubt impleaded in proceedings for a disso- 
lution and account. But so far as thedecision 
was based on the Bank’s obligation to ascount, 
and not on its denial of the partnership’s right 
to the property in its possession or its al- 
legation that its assignor, a co-defendant, could 
convey it on behalf of the partnership, that 
appears to have been on the ground that it 
stood in itsassignor’s shoes and was not merely 
a sub-partner cr assignee from a partner. 
The cases, therefore, relied on by the plaint- 


4) 21 W. R. 262; 28 L. T, 292. 
a (1901) 1 Ch. 294; 70 L. J. Ch, 157; 84 D. 1E, 
97; 49 W. R. 146; 17 T. L. R. 101. 
(6) (1885) 30 Ch. 674; 53 L. T. 501; 38 W. R. 925, 
(7) 4 A. 487; A. W. N. (1882) 87, 
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iffs in no way enable or require sub-partners 
to concern themselves with the account to 
be taken at the dissolution of the partnersbip. 

When the law is clear itis unnecessary to 
consider the extent to which the lower Court’s 
departure from it has prejudiced the 8th 
to 10th defendants. It may, however, be 
observed that the form in which its decree 
was framed, though appropriate as between 
the plaintiffs and the lst to 7th defendants, 
did notrecognisethatthe Sth to 10th defendants 
had separate interests to be safeguarded. 
For it did not provide for their being heard 
when the Commissioner, who was to take the 
account between the plaintiffs and the Ist to 
7th defendants and the Ist plaintiff and them- 
selves, was nominated or enable them to 
apply for his nomination in case the plaint- 
iffs and the lst to 7th defendants did not do 
so, or give them the right to take objec- 
tions to the accounts which the plaintiffs and 
the Ist to 7th defendants might put forward. 
The preliminary decree would in any case 
require amendment in these respects. 

In the result, the appeals are allowed, the 
suit against the 8th to 10th defendants being 
dismissed with costs in both Courts and 
clause (d) being expunged from the prelimi- 
nary decree, the subject of Appeal No. 197 of 
1914. 

Srinivasa A1IYANGAR, J.—I agree and have 
nothing to add. 

Appeals allowed; 


Suit dismissed as against 8th to 10th defendants. 


PUNJAB CHIEF COURT. 
Seconp CIvIL Appeat No, 1171 or 1913. 
December 11, 1915. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 

KALU KHAN AND OTHERS— DEFEN pANTS— 
APPELLANTS 
VETSUSE 
UMDA. AND OTRERS—-PLAINTIFFS— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 14, 120— 
Application for partition of shamilat rejected—fubse- 
quent suit for declaration of title to proportionate 
share in shamilat—Limitation. 

The ancestors of the defendants sold a part of 
their estate to the plaintiffs’ ancestors in 1863 and 
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put them in possession. Having sold the remaining 
estate to other persons in 1884-85 they left the 
village, bet 

In 1908 the plaintiffs appliod for partition of the 
shamilat but the Revenue Officer rejected the appli- 


„cation in 1909. Thereupon they brought the present 


action in 1912 for a declaration of their title to a 
proportionate share of the shamilat area: , i 

Held, that the suit was governed by Article 120 
and not Article 14 of the Limitation Act [p. 540, 
eal. 2.] 

Ahmad v. Karamdad, 11 P. W. R. 1908; Anup Pande 
v. Sadho Pande, A. W. N. (1588) 119; Shyama Sundari 
Dasya v. Mahomed Zarip, 3 Ind. Cas. 693; 9 O. L. J. 91, 
followed. 

Second appeal from the decree of tke 
Divisional Judge, Hissar Division, dated the 
25th February 1913. 


Mr. Raghu Nath Rat, for the Appellants. 
Mr, Kishen Chand, for the Respondents. 


JUDGMENT, 


Samanı Lat, J.—The facts relevant to the 
points in controversy in this second appeal 


are simple and may be stated in a few 
words. The ancestors of the defendants 
sold a part of their estate by a sale- 


deed, dated the 29th August 1863, to the 
plaintiffs’ ancestors, and put the latter 
into possession of the property alienated. 
They sold the remaining estate to other 
persons in 1884-85 and left the village. 
In 1908 the plaintiffs applied for partition 
of the shamilat and the Revenue Officer 
rejected their application in 1909. Thereupon 
they brought the present action in 1912 
for a declaration of their title to a 
proportionate share of the shamilat area, 
and the Courts below have concurred in 
decreeing this suit. 


The defendants have preferred a second 
appeal to this Court and the first question 
for determination is whether the suit, not 
having been instituted within one year 


from the date of the order refusing 
partition, is barred under Article 14 of 
the Limitation Act. Now it is quite 


clear that the Revenue Officer had mo 
jurisdiction, and did not profess, to decide 
the question of title which arises in this 
case and it is futile to urge that the 
present suit is one for setting aside his 
order, The learned Counsel for the appel- 
lants is unable to cite a single authority 
in support of his contention, and it is 
abundantly clear that a suit of this kind 
is governed by Article 120, vide, inter alta, 
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Ahmad v. Karamdad (1) Anup Pande-v. Sadho 
“Pande (2) and Shyama Sundari Dasya v. 
Mahomed Zarip (8)., 


On the merits we have no hesitation 


in confirming the decision of the lower 
Courts. The sale took place nearly fifty 
years ago, and all the circumstances 


point to the 
parties intended that the khewat land with 
the proportionate share of the shamilat 
‘should pass to the alienees. The expression 
used in the deed, jumla haquq-o-murafig 
dakhit wa kharjt, appears to be sufficiently 
wide ; and it is manifest that the vendees 
have all along been reeeiving a pro rata 
share of the shamilat income and that the 
vendors ceased to have any share therein. 
As observed above, the latter sold the 
residue of their estate more than twenty-five 
years ago and left the village altogether. 
During this long period they have not 
asserted their title, and in fact their claim 
against the second set of vendees was rejected 
by the lower Court in 1910, and the finding 
then arrived at has not been challenged by 
them. 

In view of the terms of the-deed, the 
subsequent conduct of the parties _ and other 
circumstances of the case, we think that the 
Courts below have rightly decreed the suit; 
“We accordingly uphold the decree of the 
Divisional Judge and dismiss the appeal 
with costs. 

Appeul dipa; i 

(1) 11 P. W. R. 1908. 


(2) A. W. N. (1888) 119. 
(3) 3 Ind. Cas, 693; 9 C. L. J. 91. 


MADRAS HIGH COURT. 
Second CIvIL Apresar No. 627 or 1915. 
February 2, 1916. 
‘Present:— Mr. Justice Coutts Trotter and - 
Mr. Justice Seshagiri Aiyar. 
MURUGA PILLAY AND ANOTHER— 
Derenpants— APPELLANTS i 
VETEUS 
i _ KRISHNAMOORTHY CHETTY— 


-PLAINTIFE— RESPONDENT, 
Civil Procedure Code (Act V of 1908), s` 100— 
Practice—Taking wp big, original suits after 5-30 p.m. 
~—Prejudice—Appeal, second. , 


a 


INDIAN OASES, 


conclusion that both the. 


547 


A District Munsif. called a big original -suit 
pending on his file after 5-30 P.M. one day, and 
as the defendants were absent he examined one 
witness for the plaintiff and gave him a decree. 
This decree was upheld on appeal. In, second 
appeal it was contended by the defendants, on the 


: strength of an affidavit filed by them, that they 


were ready to go on with the case that day and 


-waited in Court till 5-80 P. mu, that they were 


then told’ by their Vakil that there was no 
likelihood of their case being taken up that day 
and that they might go home, that on the 
strength of that assurance they went home, that 
in their absence the case was called, that their 
Vakil then represented the above facts to the 
Court as also his inability to cross-examine the 
plaintif’s witness, and an adjournment was prayed 
for but it was refused and that in consequence 
they were prejudiced in the conduct of the case. 
The plaintiff filed a counter-affidavit by his Vakil 
in the Court of first instance that it was usual 


~for the District Munsif to take up big original 


suits only after 5-30 Pm, that the defend- 
ants had no witnesses ready that day and 
had told him at an earlier hour of the 
day that they were going to apply for an 
adjournment, but that he was not aware of the 
circumstances under which the defendants left the 
Court-house that day: 

Held, that, though it was very irregular on the 
part of a Court to take up for trial and dispose 
of heavy original suits at that late hour and 
though such a practice was neither fair to the 
parties nor to the witnesses mor to the Cours 
itself or anybody else and a Court in doing so 
would not be acting in the best interests of 
justice, in the present case, having regard to the 
fact that the defendants were not ready to go 
on with the case and had not instructed their 
Vakil to cross-examine the plaintiff’s witnesses 
and having further regard to the circumstance 
that they had not filed any affidavit before the 
lower Appellate Court explaining the facts and 
showing how they were prejudiced, this was not 
a matter in which the High Court would interfere 
in second appeal. [p. 548, col. 1.] 


Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 218 of 1918, dated 2nd December 1914, 
preferred against that of the District 
Munsif, Dindigul, in Original Suit No. 396 of 
1911. 

Mr. 8. Varadachartar for Mr. T. M. 
Krishnaswamy Iyer, for the Appellants. 

Mr. V. 2. Seshachariar, for the Respond- 
ent. . 

JUDGMENT. 


Courts TROTTER, J.—We cannot interfere in 
this case. It is quite clear that the appellants 
were not ready with their case. They 
had not instructed their Vakil about it 
and he ‘was not in a position to cross- 
examine and counted upon . getting an 
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“adjournment, The District Munsif was 
not, in my opinion, acting in the best 
interests of the administration of justice 
when he took up substantial original suits 
at that late hour, which was fair neither 
to the parties nor to the witnesses nor to 
himself nor to anybody else. But after 
all, nearly two years elapsed before the 
hearing of the appeal and yet no affidavit 
was put in before the Judge explaining 
the circumstances, and no opportunity was 
sought to putin this affidavit before him 
and to explain why and in what manner 
the appellants were prejudiced. In these 
circumstances we cannot interfere and the 
appeal must be dismissed with costs. 

SESHAGIRI Aryan, J.—I agree. I am 
impressed by the circumstance that there 
is nothing to show that the appellants 
were ready to go onwith the case. The 
affidavit of the Vakil on the other side 
shows thatthe appellants were not ready 
and wanted to apply for an adjournment. 
Therefore, they canhave no grievance if 
the case was taken up at a very late hour 
though I agree with my learned colleague 
that it was altogether irregular on the part 
of the Munsifto take up a” big new case 
at that hour. I agree to the order proposed 
by my learned colleague. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Drorse No. 1037 
or 1914. 

April 18, 1916. 

Present;—-Mr, Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
DINABANDHU NANDI—Ptarntirr— 
APPELLANT 
Versus 
CHAMIRADDI MIJI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Shebait, power of, to maintain suit in respect of 
dedicated property without making idol a party. 

The right to bring whatever suits are necessary 
for the protection of property dedicated to an idol 
is vested in the shebait and not inthe idol. Hence, 
the shebait is entitled to sue forthe rent of the 
dedicated property without adding the idolas a party. 
[p. 549, col. 1.] 
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Jagadindra Nath Roy v. Hemanta Kumari Debi, 32 
C. 129; 7 Bom. L, R. 765; 8 O. W. N. 809; 1 A. L. J. 
585; 811. A. 203, followed. 

Appeal against the decree of the Sub- 
ordinate Judge, Tipperah, dated the 8rd 
February 1914, reversing that of the 
Additional Munsif, Chandpore, dated the 
l4th December 1912, 


FACTS material to the report will appear 
from the arguments and the judgment given 
below. 

Dr. Sarat Chandra Basak (with him Babu 
Bepin Chandra Basu),, for the Appellant, 
contended that the suit as framed was not 
bad.- The shebact had every right to 
bring the suit; he is the person to protect 
the dedicated property. Even though the 
deity had not been established, the shebait 
as plaintiff could maintain the suit. It 
could not be said that the property would 
remain without any one to protect it before 
the establishment of the deity. Referred to 
Jagadindra Nath Roy v. Hemanta Kumart Debi 
(1). A testator could create a trust for the 
establishment of a deity and the management 
of the property dedicated to such deity vests 
in the .shebait. Referred to Bhupati Nath 
Smrititirtho yv. Ram Lal Mitra (2). 


Omission to describe the plaintiff in the 
cause-title as a person suing in a represen- 
tative capacity does not vitiate the plaint, 
although thatis a convenient place to state 
it. If the plaint contains statements 
showing the character in which the plaintiff 
is suing, that is sufficient. See Kuarmani 
Singha Mandhata v. Wastf:Ali Murza (3). 

Babu Jatindra Mohan Ghose, for the 
Respondent.—The plaintiff by merely taking 
Probate of the Will, without taking any steps 
to establish the deity in accordance with 
the directions in the Will or using the 
property for any pious or religious pur- 
poses, cannot maintain this suit as a 
shebait. There is no knowing whether the 
idol will be established or not. Before the 
establishment of the idol, one may very 
well say that the dedicated property is being 


(1) 82 0. 129 (P. O ); 7 Bom. L. R. 765; 8 0. W. N. 
809; 1 A. L. J. 585; 811. A. 203. 

(2) 3 Ind. Cas. 642; 37 ©. 128 (F.B.); 100. L.J. 
355; 14 0. W. N. 18. 

(8) 28 Ind. Cas. 818; 19 0, W. N. 1193. 
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nged for secular purposes. Cases show that 
where the Court finds that the shebatt is 
using debuéter property for secular pur- 
poses, the Court would not help the shebavt. 
The cause-title is not correct and according 
to prescribed form. ‘ 

Besides I am not the tenant inducted on 
the land by the plaintiff, so that I can very 
well deny his title. Here the plaintiff 
claims by a testamentary bequest for chari- 
table purposes. The land bequeathed is a 
ratyat-holding, and one of my defences is 
that the land being non-transferable, the 
plaintiff or the deity has not acquired any title 
to the land. 

[N. R. Caarrersea, J.—How can a tenant 
raise such a question ? | 

' All -this will be decided when the case 
will be tried on the merits. It has not 
as yeb been tried on” all the points 
involved in it. But I submit your Lordships 
can decide this question now before directing 
a remand. 

JUDGMENT.—This appeal arises out of 
a suit for rent. Various defences were 
raised, and the Court of first instance 
dismissed the suit. Onappeal, that decree 
was confirmed, but on the ground that 
the suit was brought by the plaintiff, who 
was a shebait of an idol to whom the pro- 
perty had been dedicated by a Will by the 
plaintiff's mother, without adding the idol 
as a party. But the plaintiff as shebazt 
was entitled to maintain the suit. As 
pointed out by the Judicial Committee in 
the case of Jagadindra Nath Roy v. Hemanta 


Kumari Debi (1), “the possession and manage- - 


ment of the dedicated property belong to 
the shebatt, And this carries with it the 
. right to bring whatever suits are necessary 
` for the protection of the property. Every 
such right of suit is vested in the shebatt, 
not in the idol.” : 


The plaintiff in the present case expressly 


stated in the first paragraph of his plaint ' 


that under a Will executed by his mother 
the property together with arrears of rent 
are owned by Ishwar Radha Madhab Deb 
Thakar as malik and held by the plaintiff as 
shebazt, although it was not so described in 
the cause-title. 

We think, therefore, that the decree of the 
jower Appellate Court must be set aside 
and the case sent back to that Court in 
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order that the appeal may be desided by that 
Court according to law. 
Costs of this appeal will abide the . 
result, 
' Appeal allowed; Case remanded. 


PUNJAB CHIEF COURT. 
First Crvin APPEAL No. 2262 or 1915. 
December 14, 1915. 
Present:—Mr. Justice Rattigan. 
LADHA SINGH—Inso_vent— 
APPELLANT’ 
versus 4 
BHAG SINGH AND OTHERS -—CUREDITORS— 


RESPONDENTS. 

Provincial Insolvency Act (IIT of 1907), s. 47— 
Petition of insolvency—Court, whether can refer pro- 
ceed ings to arbitrators—Civil Procedure Code (Act V 
of 1908), Sch. If—Arbitration. 

The provisions of Schedule II of the Civil Pro- 
cedure Code do not apply to proceedings under the 
Insolvency Act, and a Court has no power to refer the 
whole proceedings to arbitrators to decide whether 
the petitioner for insolvency or (in the cage of a 
petition by a creditor) the debtor should or should 
not be declared an insolvent. [p. 550, col. 2.] 

Simla Bank v. Narput Rai, 88 P. R. 1887, referrad 
to. 
First appeal from the order of the District 
Judge, Jhelum, dated the 23rd of December 


1912. 


Mr. Roshan Lal, for the Appellant. 
Mr. Daulal Ram, for the Respondents. 


JUDGMENT.—One Ladha Singh applied 
to the District Judge, Jhelum, under the 
provisions of the Provincial Insolvency Act, 
1907, to be declared an insolvent and the 
proceedings took the ordinary course until 
the 28th June 1912, when the petitioner 
and his creditors presented a written petition 
to the Court which runs as follows:— 

“We the parties. have nominated the 
following arbitrators for disposal of the 
case:—On behalf of Ladha Singh, petitioner, 
Babu Bheri Ram, Pleader of Jhelum, and 
on behalf of the respondents, Rai Sahib Babu 
Bishen Das, certificated Mukhtar. We shall 
abide- by the award of the said arbitrators 
unanimously In case of difference 9 
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opinion between the arbitrators, the Court 
itself shall appoint an umpire. In that case, 
too, we the parties shall'abide by the award 
delivered by the umpire.” 

Upon this the Court passed the following 
order:— 

“The parties are present. According to the 
application filed bythe parties this case 
should be made over to the arbitrators 
specified in the petition for disposal. In 
ease of difference of opinion between the 
arbitrators the Court itself will appoint an 
umpire. Award to be filed in Court by the 
24th July 1912. The parties should deposit 
Rs. 32 as arbitrators’ fees and As. 8 as 
process fee in equal half shares.” 


The time for filing of award was sub- 
sequently enlarged and on the 4th November 
1912 the arbitrators filed the following 
award :— We the arbitrators made enquiry 
on the spot. We took down all the evidence 
produced by the parties. After taking into 
‘consideration all the facts, we are of opinion 
that Ladha Singh has not proved that he 
filed this application. bona fide or that he has 
separated off his sons in good faith. He has 
‘alienated his house in favour of his sons 
‘simply witha view to cause loss to his 
creditors. As a matter of fact, he has 
‘alienated all the immoveable property 
belonging to him in favour of his sons, 
simply with a view to avoid payment of 
his debts. In our opinion he can pay the 
debts and does not deserve to be declared 
an insolvent and our award isto the effect 
that his petition should be rejected.” 

(The application, order of the Court, and 
award are in vernacular and the above are 
` ‘translations thereof), 

The District Judge on receipt of this 
award, passed an order (in English) on 
the 9th December 1912, to the effect that 
-the arbitrators had found that Ladha Singh 
was in a position to pay his debts and that 
any objections tothe award which Ladha 
Singh might have should be preferred within 
‘10 days. 

Ladha Singh filed an objection in writing 
taking exception to the conduct of the 
arbitrators, but his objection was over- 
. ruled as having “no sense,” and his petition 


-to be declared an insolvent was rejected hy | 


tthe District Judge by order dated the 23rd 
December 1912, . i 
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An appeal was preferred from this order 
by Ladha Singh to thə then Divisional 
Judge, but remained pending until the 
2nd August 1915 when it was rejected on 
the ground that the Court had since the 
institution of the ‘appeal been converted 
into that of a District Judge and as such 
had no jurisdiction to entertain and deter- 
mine it. The memorandum of appeal was 
accordingly presented to this Court on the 
9th August 1915 and the hearing of the 
appeal took place before me on the 13th 
instant. 


The sole ground urged before me by Mr. 
Roshan Lal on behalf of the petitioner 
Ladha Singh is that the District Judge 
acted with material irregularity in practically 
delegating all his functions under the Act to 
the arbitrators, and, in my opinion, this 
contention is well founded. Section 47 of 
the Provincial Insolvency Act, 1907, no 
doubt provides that “subject to the 
provisions of this Act, the Court, in regard 
to proceedings under this Act, shall have the 
same powers and shall follow the same 
procedure as it has and follows in the 
exercise of its original civil] jurisdiction,” 
but I cannot read these provisions as 
enabling the Court when dealing with 
petitions under the Act, to refer the whole 
proceedings to arbitrators who are to decide 
whether the petitioner for insolvency or (in 
the case ofa petition bya creditor) the 
debtor should or should not be declared an 
insolvent. 

Proceedings under the Act are of a peculiar 
character and itis only District Courts and 
Courts specially empowered by the Local 
Government, with the previous sanction of the 
Governor-General in Council, that are given 
„jurisdiction to deal with cases under the Act 
(section 3), and it would be anomalous if 
a Court, to which a petition is presented, 
could delegate the whole of its functions 
under the Act to a person or persons possess- 
ing no special qualifications for dealing 
with those questions of an intricate and 
peculiar nature that usually arise in such 
proceedings and ought in the ordinary course 
of things to be decided by a judicial officer 
of experience. An officer who occupies the 
‘position of a District Judge is to be assumed 
„to have this experience, but itis significant 
‘that no Court other than a District Court 
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- it-has been specially invested with powers | 


under the Act by the Local Government and 
that even in these cases the previous sanction 
of the Governor-General in Council is a con- 
dition precedent. In Simla Bank v. Nargat 
Rat (1) (@ case which was decided under 
the Punjab Laws Act, 1872), Sir Meredyth 
Plowden expressed the opinion that the 
provisions of Chapter XXXVII of the Civil 
Procedure Code, which dealt with references 
to arbitration, are not applicable from the 
very nature of the proceedings “to a pro- 
ceeding in insolvency as between the 
creditors on the one side and the insolvent 
on the other,” and I have no hesitation in 
adding that the provisions of Schedule II 
of the Civil Procedure Code now in force 
are equally inapplicable to proceedings under 
Act IIT of 1907. These proceedings require 
the exercise of judicial discretion and it 
would, I consider, be acting contrary to the 
whole spirit of the Act for a Court, which. 
has special jurisdiction thereunder, to delegate 
its powers and duties to an arbitrator. In 
the present instance the District Judge 
practically left the whole case in the hands 
of the arbitrators and without attempting 
to adjudicate himself upon the evidence 
given before them, has accepted their award 
as sufficient justification for rejecting Ladha 
Singh’s petition. In so doing he has acted 
with material irregularity and has failed 
to exercise the jurisdiction vested in him by 
the Act. I aceordingly accept this appeal 
and setting aside all proceedings in the 
District Court subsequent to those which 
took place on the 3lst May 1912, I direct the 
District Judge to proceed with the case from 
that stage according to law. Respondents 
must pay petitioner’s costs in this Court, 


Appeal accepted; Case remanded. 


` (1) 88 P. R. 1887. 
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MADRAS HIGH COURT. 
Civin Arrar No. 56 or 1914. 
February 29, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice 
and Mr. Justice Phillips. 

R. M. P. S. MUTHIAH CHETTI axpb 
OTHERS — DEFENDANTS Nos 1, 21, 31 anp 33— 
APPELLANTS 

; z versus 
M. A. R. M. PERIANNAN CHETTI AND 
OTHERS—PLAINTIFES Nos. 2 to 5, 7 AND 9— 


. RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92—Scheme 
for settlement of charitable trust-—Temple, evi- 
dence to prove public character of—Temple used for 
caste meetings, whether private property—Past user, how 
far material in framing  scheme—Schenie, whether 
necessary when trustees not guilty of misconduct. 

The facts that a temple is open for public wor- 
ship, that the rites and ceremonies are such as are 
observed in public temples and that numerous inam 
lands have been granted to the temple, constitute 
strong evidence of its public character. [p. 552, col. 2.] 

Muhammad Jafar v. Muhammad Ibrahim, 24 M.. 
248; Peesapati Sitaramanujachari v. Kanduri Vellamma, 
80 Ind. Cas. 822; 18 M. L. T, 543; 2 L. W. 858, followed. 

A caste or a section of a caste can owna temple, 
but a temple which is managed by a certain caste is 
the subject of a public charitable trust and a scheme 
can be framed for it under section 92 of the Civil 
Procedure Codo. [p. 558, col. 1.] 

Pragji Kalan v. Govind Gopal, 11 B. 584; Thacker- 
sey Dewraj v. Hurbhum Nursey, 8 B.482; Puramathan 
Somayujipad v. Sankara Menon, 23 M. 82; Ramanathan 
Chetty v. Murugappa Chetty, 27 M. 192; 183M L.J. 
341, followed. ` 

The fact that a temple is used for caste meetings 
and that moneys belonging tothe temple have been 
spent not on the temple itself, but on various objects 
tending to promote the benefit of the caste, does not of 
itself prove that the temple isthe private property 
of the caste. [p. 358, col. 2.3 


Tn the absence of evidence of the intention of the 
founders, institutions like temples should be governed 
by user and though the past user of an institution is 
not binding on the Court in framing a scheme under 
section 92 of the Civil Procedure Code, yet it may 
well be taken into account and departed from only 
so faras may be necessary. [p. 554, col. 1.] 

Even where no actual misconduct or mismanage- 
ment is proved against the trustees, a scheme may be 
properly framed, if necessary in order to set at rest 
questions which might give rise to difficulties in the 
future and to remove any uncertainty as to the right 
of management in the temple. [p. 554, col. 1.] 

Chapsey Cooverji v. Jethabhai Nursey, 9 Bom. L, R. 
514, followed. 

In framing a scheme  Courb need not remove 
trustees already holding office when no misconduct 
is proved against them. [p. 556, col. 1.) 


“Appeal against the decree of the Court of 


the Subordinate Judge of Ramnad at Madura, 
in Original Sait No. 34 of 1912. 
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Messrs. T. Rangachariar, M. Patanjali 
Sastri and A. Krishnaswami Aiyar, for the 
Appellants. 

The Hon'ble Mr. S. Srinivasa Aiyangar, 
Advccate-General, and Mr. G. 8. Rama- 
chandra Aiyar, for the Respondents. 


This appeal and the memorandum of 
cross-objections filed by the respondents 
Nos. 1, 5, and 6 coming on for hearing on 
the 10th, llth, 12th, 17th, 19th and 20th 
January 1906, and having stood over for 
consideration till this day, the Court deli- 
vered the following 


JUDGMENT. 


Watts, ©. J.—The plaintiffs in this case 
sued under section 539 of the ald Code of 
Civil Procedure for the settlement of a 
scheme for the management of the suit 
temple, alleging that itis a public Hindu 
temple and that the management thereof is 
vested in the Ilayathakudi Kovil Nagara- 
thars, as certain families of Nattukotai 
Chetties residing near the suit temple are 
styled, and that management by so large 
a body has become impracticable. They 
also allege that if, as is contended by the 
defendants, the management is already 
_ vested in some of the defendants as trus- 
tees, the necessity for a scheme is equally 
made out, 

The Subordinate Judge has found that the 
temple is a public Hindu temple and that 
the suit accordingly lies under the section. 
This is the first point contested by the appel- 
lants, who contend that it is a private 
temple owned by the Nattnkottai Chetties 
or Nagarathars of the locality, whereas the 
case for the respondents is that the temple 
is an ancient one founded by the local rulers 
before the advent of the Nattukottai Chetties 
to Ilayathakudi. The tradition among the 
Nattukotai Chetties, who are now so well- 
known in connection with the money-lending 
and banking business carried on by them 
in India and further Hast, is that they ori- 
ginally came from Tanjore, and the fact that 
they all style themselves Ilayathakudi Naga- 
ratbars suggests, as the Subordinate Judge 
points out, that their first settlement in the 
Madura District was at Ilayathakudi. Some 
of them afterwards removed to other places in 
the neighbourhood and became connected with 
other temples so that, while they are all 
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known as Ilayathakudi Nagarathars, the 
families whose principal place of worship 
is the suit temple at Ilayathakudi are known 
as Ilayathakudi Kovil Nagarathars. The 
same inference is supported by the fact that 
each of the several branches, although 
known by the name ofthe temple to which 
it is attached, still maintains some connection 
with the suit temple. 

In these circumstances there does not seem 
to be any foundation for the suggestion that 
the temple was founded by the families who 
are now known as Ilayathakudi Kovil 
Nagarathars or for their claims that the 
temple isa private institution belonging to 
them. It is impossible to say at this distance 
of time who was the founder of the temple. 
The plaintiffs rely on the fact that, as 
mentioned in the Inam Register, the Hindivi 
accounts of 1801 showed that the 
temple was in possession of certain inam 
villages before the establishment of British 
rule, and the fact that there are certain 
statues of Ruling Chiefs asitis said in the 
temple to show that it was founded by 
former rulers for the use of the public, and 
that the local Nattukottai Chetties afterwards 
acquired the management of itas they did 
of the numerous other institutions in the 
district which are referred to in Exhibit A 
by reason of their wealth and henefactions. 
The plaintiffs also rely on the fact that the 
temple is open for public worship and that 
the rites and ceremonies are such as are 
observed in public temples. The grant of 
numerous tnam lands to the temple is strong 
evidence of its public character, Muhammad 
Jafar v. Muhammad Ibrahim (1), as is also 
the character of the worship, Peesapati Sita- 
ramanujachartv. Kanduri Vellamma2), and in 
the plaintthe Kiranipatty Amman temple which 
is admittedly a public institution, is alleged 
to be a temple subsidiary to the suit temple, 
and this contention is not traversed in the 
written statement, and it is proved tbat the 
funds of the two institutions are mixed up 
and not kept separate. On the evidence, 
therefore, we agree with the Subordinate 
Judge that the temple has been open to the 
Hindu public, and that the action of the 
managers in endeavouring to exclude or 


(1) 24 M. 243. 
(2) 30 Ind. Cas. 822; 18 M, L. T, 142; 2 L. W, 858, 
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excluding two local zemindars who 
had had quarrels about property with 
the temple is no sufficient proof that 


it was a private temple. It may be that 
a caste ora section of a caste can owna 
temple, as it has been held in Pragji Kalan 
v. Govind Gopal (3) that they van own vessels 
for cooking and dining, but in Thackersey 
Dewraj v. Hurbhum Nursey (4), the case 
which most nearly resembles this, it was 
held that a temple which was managed by 
a certain caste was the subject of a public 
charitable trust and that a scheme could be 
framed for it under section 539 of the old 
Civil Procedure Code and though on 
appeal the Court was of opinion that no 
scheme was necessary, it is not suggested 
that they held that the section did not 
apply. Malabar cases in which temples 
were held to be the property of a tarwad, that 
is, of the descendants of one woman, and 
Puramathan Somayajipady. Sankara Menon(5), 
where the temple was said to belong to the 
three sabhayogams or companies of Brahmin 
ascetics, appear to be less applicable. On 
the whole it cannot be said to be proved in 
this case that the temple was founded by 
the Nagarathars, and even if it was, it must 
have been founded by the whole. community 
who settled at Ilayathakudi and not by the 
particular families which have continued to 
be attached to it. There is, therefore, in our 
opinion, no case for holding that the - temple 
is the private property of the Ilayathakudi 
Kovil Nagarathars. Even if it bad been 
shown that the temple was founded for the 
use of this particular section of the caste, 
which consists of several families not shown 
to be otherwise than very distantly related 
to one another, we should, as at present 
advised, be inclined to hold that they area 
section of the public and that section 92 is 
applicable. Serious inconveniences would 
arise from holding that a temple of this kind 
was the private property of such a large body 
of persons as the Ilayathakndi Kovil 
Nagarathars, and we think that such private 
ownership should be strictly proved. In 
this connection, we may mention that a 
scheme has already been settled for one of 


E 2 11 B. 534, 
& (4) 8 B. 432, 
wan) 23 M, 82, 
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the temples in this district included in 
Exhibit A as under the management of the 
Nagarathars, Ramanathan Chetty v. Muru- 
gappa Chetty (6), and in a very recent 
case, we have held that a mutt, which was 
also mentioned in Exhibit A as under the 
management of the Nagarathars, was in fact 
the property of the head of the mutt, and 
that owing to their benefaction the Chetties 
had been allowed to manage on his behalf. 
In the present case, the income of the 
temple was mainly derived from imams or 
State grants until the Chetties in 1877 
levied money among themselves by a poll-tax 
and embarked it in a money-lending business 
in which large profits were realised, but 
this does not at all show that the temple 


‘was their private property. Nor does the 


fact that the temple was used for caste 
meetings and that recently ont of the 
moneys which they had earned for the 
temple they erected buildings for caste 
meetings and incurred other expenditure 
for the benefit of the caste rather than 
of the temple, afford sufficient evidence of 
private ownership. The fact that the 
temple money has been spent not on the 
temple, but on various objects tending to 
promote the benefit of the caste alone 
merely shows that the caste has practically 
usurped control of the temple, but is not 
sufficient to prove that the temple is the 
property of the caste. 

The next question is as to whether a 
scheme is necessary. There can be no doubt, 
we think, that on the whole the temple 
has been well managed, and that its 
resources have been greatly increased, and 
we should have beeu very glad if things 
bad been allowed to go on without 
recourse to a Court of Law. At the same 


time, the impression left on our minds 
by the evidence and the exhaustive 
arguments to which we have listened is 
that it is very difficult to say exactly 


what the present scheme of management 
is, and we think that the questions which 
have now been raised are sure to give rise 
to difficulties in future, unless they are 
set at rest by the settlement of a scheme. 
In Ohapsey Cooverji v. Jethabhai Nursey (7) 


(6) 27 M. 192; 18 M. L. J. 341, 
(T) 9 Bom. L. R. 514. 
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Chandavarkar, J., saw reason to express 
regret that the scheme settled by Scott, J., 
in Thackersey Dewraj v. Hurbhum Nursey (4), 
which as we have already said was a case 
similar to this, had been set aside on appeal 
as subsequent events had demonstrated the 
necessity of the scheme. The Subordinate 
Judge in paragraph 145 of his judgment 
has forcibly pointed out the evils and 
dangers resulting from the uncertainty which 
at present existsas to the right of management 
in this temple, and we agree with his 
conclusion that it is desirable thata scheme 
should be settled. 


It has been repeatedly laid down that 
in the absence of evidence of the intentions 
of the founders, institutions of this kind 
should be governed by user, and though 
the past user of the institution is not 
binding on us in framing a scheme under 
the section, yet it may well be taken into 
account and departed from only as far 
as may be necessary. The case for the 
‘plaintiffs is that the management of the 
“temple is at present vested in the whole 


body of Jlayathakudi Kovil Nagarathars, 
The case for the defendants is that, 
assuming the temple not to be a 


private temple, the trusteeship is vested 
in four particular families and was discharged 
from time to time by one. member of 
each family, generally the eldest. It is 
undoubted that four Kariakars, one for 
each family, have acted ever since 1864, 
the date of the Inam Settlement, and that 
at that time they were recognized by 
the Inam Commissioner as trustees; and 
‘Exhibit GI, the Inam Register of one 
village, says the temple had been under 
the management of the trustees for a long 
time while Exhibit XXXI, a similar document 
of the same date, says that the temple 
chad been under the management of the 
-trustees for at least a century. We cannot 
agree with the Subordinate Judge that 
Exhibit G and the connected Exhibits 
show that this state of things arose 
subsequently to 1832, the date of those 
documents. What these documents show 
is that in 1832 when the Sivaganga 
zamindart was under attachment the 
Revenne Officials, as agents of the Board 
of Revenue and in the exercise of the 
powers conferred upon it by Regulation 
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of 1817, began to investigate the 
accounts of the temples in the zamindari; 
and the Chetties protested that the temples 
and mutts therein mentioned had always 
management and asked 
that they should not be interfered with. 
There was no occasion to set out in detail 
the method in which each of the institutions 
was managed; and even ifthe suit temple was 
then managed by four trustees taken from 
four particular Chetti families, we . think 
it might still be described as “under the 
management of the Nagarathars alone ever 
since the time of our ancestors,” having 
regard to the greater or less control exercised 
over the trustees by the koottam or annual 
meeting of the Nagarathars at the temple. 
The Subordinate Judge in paragraph 99 
of his judgment rajects the case for the plaint- 
iffs that the Kariakars were annually appoint- 
ed trustees by the koottam, and also rejects 


‘the defendants’ case that they were the 


hereditary trustees of the temple. He finds 
in paragraph 99 that the management is 
vested in the whole body of Nagarathars; 
that at some time or other they allowed 
members of each of four leading families to 
attend to theinternal affairs of the institution; 
that after the death of these four persons 
one person from each of these families was 
tacitly allowed to look after the affairs of the 
institution; that even after these four persons 
were appointed the Nagarathars exercised 
control over the affairs of the temple in all 
important matters; and that until 1904 the 
four Kariakars considered themselves to 
have been appointed by and subject to the 
general body of Ilayathakudi Kovil Nagara- 
thars, and only then took it into their heads 
to assert an hereditary right to the trusteeship 
and to claim absolute powers over the temple 
and its endowments. He finds accordingly 
(paragraph 100) that they are not trustees 
under the right claimed by them but have been 
tacitly allowed to act as trustees, being the 
representatives’of the families to which the 
trustees first appointed by the Nagarathars 
to manage the affairs of the temple belonged. 


As we have already said, we think the 
Kariakars go back further than the Subordinate 
Judge supposed, and we are not satisfied 
that-he is right in holding that the small sums 
mentioned in Exhibits EE series were expend- 
ed by the authority of the whole body of 
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Nagarathars assembled at their annual meet- 


ing. It seems to us quite possible, as suggest- 


ed for the defendants, that the Nagarathars 
mentioned in this series may have been the 
Kariakars themselves describing themselves 
as Nagarathars. There are numerous deeds 
in which the Kariakars describe themselyes as 
appointed by the Nagarathars, though, as the 
Subordinate Jndgebas rightly pointed out, 
there is no satisfactory evidence that they used 


to be actually appointed, and it is also possible ` 


that this appointment mentioned in Exhibits J 
series or XXXII series refers to appoint- 
ment in the remote past and it seems to us 
that in Exhibits HE series they may have 
sometimes described themselves as Nagara- 
thars because they regarded themselves as 
representing the whole body of Nagarathars; 
but if this be so, it only makes the 
case stronger for holding that the Nagara- 
thars were the controlling authority. Fur- 
ther, as pointed out by the Subordinate Judge, 
one of the defendants, himself a Kariakar, 
has filed an affidavit YY in this suit in which 
he states that the trustees for the time being 
were consulting with the leading members of 
the community in important matters and 
were acting in accordance with the wishes 

‘of the community expressed at the general 
“ meeting of the caste during the Keeranipatty 
festival or on other occasions. The fact that 
the Kariakars in many instances also describ- 
ed themselves as hakdars or temple trustees is 
not, in our opinion, sufficient having regard 
„to the rest of the evidence to establish their 
right to that character independently of the 
“general body of Nagarathars. 


On the whole, although as we have said, 
the evidence is not altogether consistent, we 
see no reason for differing from the conclu- 
sions of the Subordinate Judge in paragraph 
‘59 of his judgment that the Dayathakudi 
Kovil Nagarathars as a body had the control 
of the temple affairs, though they left most 
of the management to the four Kariakars, 
and there was also occasional interference in 
circumstances, which are not fully proved, by 
‘individual Nagarathars other than the four 
‘Kariakars, who not only acted, but also in 
somé instances styled themselves as Kariakars 
‘and hakdars. In some instances, as pointed 
out by the Subordinate Judge, these indivi- 
duals were not even members of the four 
gahats or families from whom the Kariakarg 
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are taken, and the fact of their interference 
shows how little system there was in the way 
in which the affairs of the temple were manag- 
ed, and makes it more than ever necessary to 
frame a scheme. We do not think it is 
desirable that at this stage we should indicate 
in detail the lines on which the scheme 
should be framed, and would leave it to the 
parties in the first instance to frame a scheme 
for the consideration of the Court. We may, 
however, say that the position of the four 
Kariakars from the four vahazs or families as 
hereditary Kariakars or agents is entitled to 
consideration, for it is clear that for the last 
100 years or so four families, to which defend- 
ants Nos. 1, 21, 31 and 33 belong, have held 
a vight superior to the rights of the other 
members of the community, although that 
right may not be the right of absolute 
trusteeship. We are also disposed to think 
that it is desirable that, subject to such con- 
trol on the part of the general body of 
Uayathakudi Kovil Nagarathars as may 
be considered necessary, it is desirable that 
there should be a body of trustees who oan be 
held responsible for the due administration of 
the trust. Assuming the right of manage- 
ment to be now lawfully vested in the general 
body in accordance with user, it must be very 
difficult for them to perform efficiently the 
duties of trustees, and still more difficult to 
enforce against them individually the obliga- 
tions of trustees. 


In the view we have taken it is unnecessary 
to deal with the alleged breaches of trust 
which are the snbject of the 6th issue, for 
these breaches are more or less technical. 
If we look upon the institution merely as one 
for the benefit of the general public, undoubted- 
ly the funds of the institution have been 
used irregularly, but when it is considered 
that the greater part of the present income of 
the temple is the result of the offerings and 
contributions made by the Chetti community, 
and that the expenditure of this income on 
caste purposes has not caused any real injury 
to the temple, we do not think that the 
trustees can be held guilty of any moral 
obliquity. 

Apart from this, we think the necessity for 
a scheme has been sufficiently demonstrated. 
On the whole the management of the 
Kariakars has been honest and beneficial to 
the estate, though marked by some irregulari- 
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ties. This has scarcely been contested, and 
if they were trustees wedo not think that 
they should be removed on the ground of 
misconduct in their office. Further, as the 
suit was filed under section 539 of the old 
Civil Procedure Code which, as construed by 
this Court, did not admit of the removal of 
trustees in a suit framed under it, ib is open 
to question whether the Kariakars could be 
removed for misconduct in the present suit 
even ifthey are regarded as trustees. For 
the reasons already given, we find some 
difficulty in regarding them as_ trustees, 
though we think there are strong grounds 
for holding them entitled to an hereditary 
office of Kariakars or agents. In any view, 
we do not consider it necessary that they 
should be expressly removed by the decree 
from the office of trustees and would modify 
the decree by omitting that provision. For 
the future their duties will be provided for 
inthe scheme. Subject to this modification 
the appeal is dismissed except as to costs. 
In view of the peculiarity in circumstances 
of the estate, we think the costs of both sides 
here and below should come ont of the estate. 

The memorandum of cross-objections is 
dismissed. There will be no order as to costs. 

Appeal and cross-objections dismissed; 
Decree modified. 


Y.R P. 


CALCUTTA HIGH COURT. 
APPLICATION For Review in Civit RULE 
No. 636 or 1915. 

May 29, 1916. 

Present:—- Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
SATIKANTHA BANHERJEE—P.arntirr— 
APPELLANT—— PETITIONER 
versus 
RAM CHANDRA CHATTERJEE anp 
OTHERS— DEFENDANTS—RESPONDENTS— 
Opposite PARTIES. 

Appeal-——Limitation—Amendment of decree, whether 
eatends time for appealing—Limitation Act (IX of 
1908), s. 5. 

A party who prefers an appeal from a decree 
after its amendment beyond the period of limitation 
from the date of the decree but within it from the 
date of the amendment,is to be limited to his 
grounds of appeal which refer to the amendment, 
unless he is entitled to an extension of time under 
section 5 of the Limitation Act. [p. 557, col. 1.] 


The rule laid down in Brojo Lal Rai Chowdhury 
v. Tara Prasanna Bhattacharji, 3 0. L. J. 188, for er- 
tending the time for appeal from a decree on itg 
amendment approved. |p. 557, col. 1.] 


Application for a review of the judg- 
ment of the Calcutta High Court, dated 
the 10th January 1915, passed in Civil 
Rule No. 636 of 1915, isaned by the Court 
in Appeal from Original Decree File No. 132 
of 1915. 


Babus Jadu Nath Kanjilal and Taradas 
Chatterjee, for the Petitioner. 

Babus Dwarka Nath Ohakrabutty and 
Karunamor Bose, for the Opposite Parties. 


JUDGMENT. 


SANDERSON, C. J.—I am of opinion that this 
Rule should be made absolute, and that 
the case should go to the Bench which 
would in the ordinary course have juris- 
diction over the matter, so that that Bench 
may consider all the facts which are set 
out in the various affidavits. We have 
only had the opportunity of reading the 
facts set out in the affidavit of the 14th of 
April 1915, filed on behalf of the plaintiff. 
We now understand that there are other 
affidavits filed on behalf of the defendants, 
and the facts inthe affidavit of the 14th 
of April are not accepted but are denied 
in material respects. Therefore, we think 
that this matter should go tothe Bench 
as I have already intimated, so that that 
Court may consider all the facts which are 
material to the question, whether the time 
for entering the appeal should be extended. 
Supposing that that Court comes to the 
conclusion on the merits that the time for 
appealing should be extended, then no 
further question will arise. But supposing 
that that Court comes to the conclusion on 
the merits that the time should not be 
extended, then arises the question of law 
we have discussed this morning, as to 
whether the plaintiff is entitled as a 
matter of right to have his appeal filed, 
The plaintif alleges that inasmuch as the 
decree was amended on the 27th of January 
1915, the time for entering the appeal 
would not begin to run until that date, 
and that, therefore, inasmuch as the appeal 
was filed or attempted to be filed on the 
21st of April it was within time. I think 
the proper rule to apply to such a con- 
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dition of affairs is that laid down in 
the case of Brojo Lal Rat Chowdhury v. Tara 
Prasanna Bhattacharji (1). The head-note 
expresses that part of the judgment to 
which I wish to refer, and itis as follows : 
“Every amendment made in a decree under 
Section 206, Civil Procedure Code, does not 
necessarily entitle a party, who prefers an 
appeal against the decree, to claim an exten- 
sion of time under the second paragraph of 
section 5 of the Limitation Act; whether 
there is sufficient cause for such extension 
must depend upon the circumstances of 
each individual case. If the amendment 
has no relation tothe grounds upon which 
the validity of the decree is sought to. be 
challenged in appeal, such appeal should 
not be admitted out of time. 
other hand, if the grounds on which the 
appeal-is based are intimately connected 
with the amendment of the decree, or if 
the grounds are directed against the decree 
only in sofaras it has been amended, the 
Court should exercise in his favour the dis- 
cretion vested in it by paragraph 2 of section 
5 of the Limitation Act.” Applying this 
principle, what I mean to say is that if the 
‘Bench which is to hear this case does 
come to the conclusion on the merits of 
the case, as set out in the various affidavits 
‘to which I have referred, that there is no 
ground for extending the time for appeal- 
ing, then the plaintiff ought to be limited to 
his grounds of appeal which refer to the 
amendments which were inserted in the 
decree on the 27th of January 1915, and 
to those amendments only. 

This Rule is, therefore, made absolute 
with costs hearing fee, one gold mohur. 

The Bench to which this is sent after 
hearing the material facts will either allow 
the whole appeal to be admitted or part of the 
appeal only as above mentioned. 

Mooxenrser, J.—I agree. 


Rule made absolute. 
(1) 80. L. J. 188. f ` 
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MADRAS HIGH COURT. 
Seconn OUiviL Appear No. 431 or 1914. 

_ January 25, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Jastice Napier. 
KATTALAI MICHAEL PILLAI axp 
oturrs—Praintizrs Nos. l to 3 AND 5— 
APPELLANTS 
versus 
Ricat Reverenp J. M. BARTHE, S. J. 
BisHor or TRICHINOPOLY, AND 
OTHEäS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908}, s. 9— Suit tor 
prohibit certain members of Roman Catholic per- 
suasion from mixing with other members in the church, 
whether lies in Civil Court—Canon Law—Authority 
of Bishop, extent of—Caste distinction, if exists 
among Roman Catholics—Customary right, when valid 
—Suit by member of congregation against Bishop 
to continue a favour or indulgence, if lies—Interfer- 
ence of Civil Courts, when can be obtained. 

Where certain Roman Catholic Christians, forming 
a portion of the congregation attached to the 
Vadakkankulam Church in the Trichinopoly District 
and composed of Pillai and Maudaliar converts to 
Christianity, acting ou behalf of themselves and 
other members of their community, based 
their suit upon agreement and caste custom, and 
sued the Roman Catholic Bishop of Trichinopoly, 
the parish priest of the place and certain Nadar 
conyerts, as representing their community, for 
mandatory injunction to erect certain walls for 
separating the northern and southern wings of 
that Church, for a declaration of the exclusive 
right of the plaintiffs’ community to the ownership | 
of and entrance into the southern wing of the 
church to the exclusion of tho Nadar convert com- 
munity and to perform service at the altar and 
join in the service of the congregation except on 
certain days, and also for an injunction to restrain 
the Nadar section of the congregation from entering 
the chancel and other peetams and the Bishop and 
the parish priest from allowing them to do so, 
and for a declaration of their sole right to conduct 
certain processions and have custody of the sacred 
images and the keys of the church and to ring the 
church bells: 


Held, (1) that according to the tenets of the 
Christian faith and the Canon Law such a suit did 
not lie, as the basis of the suit, viz., the theory of 
pollution and defilement by touch could not be 
recognised in the case of Christians; ip, 562, col. 2.] 

(2) that the so-called agreement was only an 
order by the Bishop to the congregation and was 
in the nature of a license and was not binding 
upon the successors of the Bishop, as it was not 
competent to the Bishop, however, unfettered and 
absolute his right of control over his flock might 
be, to contract himself ont of his rights perpetually 
so as to prevent kis successors from exercising the 
same-authority ; [p. 661, cols. 1 &2; p. 565, col. 2; p. 


` 566, col. 1.] 


(3) that the suit as framed was not maintain. 
able. [p. 564, col. 2: p. 565, col. 2. J 
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Per Napier, J.—Quere.—Whether the Courts have 
power to give declarations as between different 
classes of His Majesty’s subjects on matters such 
as” the existence of caste distinctions among Roman 
Catholic converts and whether any action can be 
founded on a disregard of such rights save as they 
arise out of trusts? [p. 559, col. 2.] 

According to English Law, customary rights 
have one feature in common, namely, that how- 
ever large the community enjoying them and 
however frequent the exercise of the right, they 
never amount to a continuous and complete 
deprivation of the owner of the soil of his natural 
exclusive right of user. Further, whether the 
customary right be a profit a prendre or a right 
of unprofitable user such as to hold a fair or play 
games ina particular close, the custom has always 
arisen in the close and has no other ‘origin. [p. 559, 
col 2; p. 560, col. 1.] 

Where there is a recognised religions associa- 
tion such as the Roman Catholic Church under the 
supreme authority of the Pope of Rome, persons 
who become members of that body aba particular 
place cannot in respect of their local church 
derogate from the authority of the rulers of their 
community by any agreement made among 
themselves, or adopt rules for the conduct of 
ceremonial observances at variance with the 
canons of the church so long as they profess 
allegiance to the same. If they wish to do so, 
they must secede from that church and form a 
now religious association for themselves. A con- 
gregation has no power to select what canons it 
will follow and what disregard. The rules and 
jurisdiction of officers in the church are to be 
sought inthe canons of the church and must be 
given ade to by the Courts. [p. 561, col. 2; p. 562, 
col, 1. 


Long v. Bishop of Cape Town, (1868) 1 Moo, 
P. C. (N. s.) 411; 2 N. R. 465; 15 E. R. 756; 9 Jur. 
(x. s.) 805; 8 L. T. 738; 11 W. R. 900; 138 R. R. 553 
and Merriman v. Wiliams, (1882) 7 App. Cas. 484; 
5l L. J. P. C. 95; 47 L. T. 51, explained. 

A member of a church need not sue by virtuo of 
an ofice [p. 562 col. 2.] 

Brown v. Cure et Marguilliers de Norte Dame de 
Montreal, (1874) 6 P. C. 157; 44 L. J. P. C. 1; 31 L. T. 
555; 23 W. R. 184, followed. 

Per Sadasiva Atyar, J—The recognition by Courts 
of Hindu castes as distinct corporations with 
exclusive legal rights for certain purposes ought 
not to be extended to Christian communities, as 
it would lead to complications and anomalies of a 
far-reaching character. [p. 567, col. 1.] 

Though the Courts have power, in any matter 
of a mixed spiritual and temporal character, to 
enquire into the laws or rules of the tribunal 
or authority which has inflicted the alleged injury, 
the sentiment of pollution ina Christian Church, 
indulged in by the so-called caste Christians, is 
not such spiritual or temporal injury as can be 
recognised as a legal injury giving rise to.a civil 
cause of action, [p. 568, col. 1.] 

A bad usage, not accepted as lawful or in- 
variable bya party, cannot be recognised as a 
reasonable custom haying the force of law. [p, 568, 
col. 1.) 

Favours and indulgences granted by an eccle- 
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siastical authority can only be interfered with by 
the authority granting the same, or by an appel- 
late ecclesiastical authority. Though a Civil Court 
must recognise the favour or indulgence granted 
by the proper ecclesiastical authority when temporal 
or mixed spiritual and temporal rights flowing 
from the favour or indulgence are interfered with 
by wrongdoers, it cannot intorfere with the jurisdic- 
tion of the ecclesiastical authorities in the grant or 
Dope of such favours and indulgences. [p. 568 
col. 2. 

A grantee ofa favour or indulgence can make 
no claim against his grantor that the favour or 
indulgence should bo treated as irrevocable unless 
he can invoke the doctrine of estoppel in his favour. 
[p. 568 col. 2.} 


Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 89 of 1918, preferred against that 
of the Court of the Subordinate Judge of 
Tinnevelly, in Original Suit No. 62 of 1910. 

Messrs. T. Rangachariar, V. S. Govinda- 
chariar and V. S. Kallabairam Atyangar, 
for the Appellants. 

Mr. W. Barton, for the Respondents. 

JUDGMENT. 

Napier, J.—This is an appeal from an 
appellate decree of the District Court of 
Tinnevelly dismissing a suit brought by the 
five Roman Catholic Vellalas, as representa- 
tives of the Pillais and Mudalis of Vadak- 
kankulam, against the Roman Catholic Bishop 
of Trichinopoly, the parish priest of Vadak- 
kankulam and certain Shanan Roman Catho- 
lics, the last being sued as representatives of 
the Nadars, asking for certain reliefs in con- 
nection with the Holy Family Church situate 
in the above village. The reliefs may be 
grouped as follows:— 

1. A mandatory injunction to re-erect 
walls between what are called the two 
churches in the above church, the cause of 
action being the obstructing of the plaintiffs’ 
right, the obtaining an order under section 
144 of the Code of Criminal Procedure, 
and the demolition of the walls, all in Novem- 
ber 1910. 

2. A declaration that the ownership of the 
alleged southern church is vested only in 
the so-called high caste Christians of the 
plaintiffs’ vagaira: 

3. A declaration of the right of the 
plaintiffs’ vagaira alone to enter it and an 
order restraining other so-called low caste 
Christians of the vagatra of the defendants 
Ncs. 3 to 14 from entering it. 

4, An order restraining the latter from 
entering the altar and other peetams and 
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restraining the Bishop and the parish priest 
from allowing them to do so. (The phrase 
entering: the altar’ is meaningless. Altaris 
probably used for chancel), 

5. A declaration .of the sole right of the 
Pillais, Mudalis and so-called high caste 
Christians to perforni services at the altar and 
join in the service of the congregation except 
on certain days. 

6. A declaration of their sole right to 
conduct certain processions, have custody of 
the sacred images, and keys of the charch, 
and ring the bell, etc. , 


7. A declaration that the vagaira of de- 
fendants Nos. 3 to 14 have no right to goin 
procession in palanquins in marriages 
through the streets inhabited by the plaint- 
iffs. and asking for appropriate injunctions 
in respect of the above declarations. 

The last claim was not argued before us; 
but the others were-pressed by Mr. Ranga- 
chariar on the grounds of agreement and 
custom. It has been a little difficult to ascer- 
tain the extent of the claims, as the learned 
Vakil was naturally not familiar with the 
meaning of the words ‘altar’ and ‘pulpit’ and 
with the nature of the ceremonial and obser- 
vances of the Catholic Church. He has, 
however, pressed those parts of the claim as 
have reference to the ritual as strongly as 
those connected with the exclusive rights in 


the so-called southern church, and the 
custody of the whole fabric. The 
Bishop in his written statement has 


claimed that the church fabric and site is 
vested in himself in trust for sacred uses and 
has asserted the sole right of himself and the 
Vicar to regulate the accommodation inside, 
to prescribe the part to be taken by the con- 
gregation in the services and the ceremonies, 
has denied that any exclusive right or privi- 
lege can be claimed by members of any com- 
munity, and has alleged that the so-called 
agreements-have only been concessions which 
he has thought fit to withdraw. The Subordi- 
nate Judge who tried the case has, in a 
judgment composed chiefly of long extracts 
from exhibits, sometimes inaccurately quoted, 
given certain reliefs which as already stated 
have been set aside on appeal. In arguing 
his case Mr. Rangachariar has relied on a 
Bull issued by Pope Gregory XV in 
1623 recognising caste distinctions and 
has, invited an expression from the 


INDIAN CASES. 


559 


Court as to the existence of these rights, 
Speaking for myself, I do not propose to 
express any opinion on so broad a subject 
which has not been thoroughly argued 
before us and, in my opinion, does not arise. 
Whether the Courts have power to give dec- 
larations as between different classes of His 
Majesty’s subjects on such matters and 
whether any action can be founded on a disre- 
gard of such rights save as they arise out 
of trusts are questions on which I have 
serious doubts, but these doubts need not 
be resolved here. What we have to decide is 
a narrower question, namely, whether by 


agreement or caste custom a Roman 
Catholic can claim exclusive privileges 
for Lis caste inside a church 


against the directions of the Bishop having 
authority over that church. I have had some 
difficulty in ascertaining from Mr. .Ranga- 
chariar the legal nature of the rights claim- 
ed. He did not press his claim to ownership 
of any part of the site of the church, but he 
put his claim as a customary right to deal 
with immoveable property— ‘dealing with” 
covering the exercise of any exclusive privi- 
lege within the church premises. Unfortu- 
nately he did not assist us by referring 
to any authorities on the subject of cus- 
tomary rights i alieno solo, and indeed 
English Law furnishes no prece- 
dent for a claim so wide as this, Such cus- 
tomary rights as are recognised, of which 
there are many examples in the text books, 
have one feature in common, namely, that 
however large the community enjoying them 
and however frequent the exercise of the 
right, they never amount to a continuous and 
complete deprivation of the owner of the soil 
of hisnatural exclusive right of user. Here the 
plaintiffs claim an exclusive right of use of a 
portion of the church on all occasions when 
the church is used, not, it istrue, tothe exclu- 
sion of the owner but to the completeexclusion 
of the owner’s licensees. Again, the custom 
on which the claim is based is not one arising 
out of, and confined to, the exercise in the 
particular land or tenement. On the contrary 
itis a so-called caste right in personam, of 
application at all times and everywhere 
which the plaintiffs claim to enforce, when in 
occupation of the tenement. I can find no 
precedent forany such claim. Whether the 
customary right be a profit a prendre or a 
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right of unprofitable user, such as to hold 
a fair or play gamesin a particular close, 
the custom has arisen in the close and has 
no other origin. Lastly, the alleged custom- 
ary right can only have been associated with 
this particular tenement since the construc- 
tion of the church between 1858 and 1872, a 
period quite insufficient to establish a right 
of customary user. Reference was made in 
the course of argument to the law of ‘pew?’ 
in the established church: but these are 
easements vested in an individual by virtue 
of a dominant tenement or are presumed to 
have had such an origin and have no relation 
to customary rights claimed bya class. For 
these reasons I have no doubt that the claim 
cannot be supported on the basison which it 
was placed by the learned Vakil for the ap- 
pellants and that no customary right of this 
character is known to law. It is, however, 
: abundantly clear on the record that the case 
has not been founded on any customary right 
in alieno sole, but on a claim of aright offree- 
dom from contact which can have butone ori- 
gin, strongly insisted on by all Hindu members 
of the caste, and evidently equally strongly 
adhered to by these so-called Christiuns— 
namely, that of pollution. In the eyes of 
these plaintiffs the Shanars are non-touch- 
ables—persons whose contact defiles and 
entails ceremonial ablution. Stated thus, 
they can certainly claim a far longer period 
of customary observance than the foundation 
of this church or the introduction of 
Ohristianity; and indeed their case on 
the alleged agreements means nothing more 
than the supposed recognition of this 
claim as one of right. The Vellalas are 
a high sub-caste of what are conveniently 
termed Sudras—though of course the term 
is not historically applicable to South 
Indian Dravidians, the whole caste of Sudras 
being, however, considerably below the three 
higher castes in the latter’s estimation, 
The Shanars spring from a humble origin 
outside caste, but having raised their social 
position by their industry naturally seek 
the recognition due to their changed con- 
dition. It has been the effort of the 
Vellalas to keep them in their lowly status 
that has led to this trouble in the last 40 
years. Conversion to Christianity has, it 
seems, in no way modified the pretensions 
of the former or taught them that sense 
of equality before God which is a cardinal 
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feature of the Christian religion as well as 
of other religions. Turning now to the 
history it appears that the case, so far as 
it is based on agreements, is stated as 
follows in the plaint. Paragraph 10 al- 
leges a stamped agreement in 1855, signed 
by the plaintiffs’ caste and the caste of the 
defendants Nos. 3 to 14 in the presence 
of the parish priest to the name of the 
Bishop, in pursuance of which two churches 
were to be built side by side with acom- 
mon chancel so that worship should be 
seen from both churches. The said agree- 
ment further provided that all other rights 
of control should remain vested in the 
plaintiffs’ caste. It is alleged that accord- 
ingly each caste built its church with its 
own labour and by its own contributions, 
the edifice being completed and consecrated 
in 1872. Paragraph 13 alleges that as the 
Nadars subsequently set up claims’ in- 
consistent with the agreement a compromise 
was made by the parish priest in 1877, 
agreed to by both parties, amending that 
agreement, which the Bishop bound him- 
self to adopt and in consequence issued an 
Epistle in 1877 setting out the amended 
terms. This arrangement constitutes the 
alleged second agreement and on these two 
the suit is based. The appellants’ Vakil 
argues that the lower Appellate Court 
has found the first agreement to-be true 
and should accordingly have given effect 
to it. There is no foundation for this argu- 
ment. The District Judge finds in paragraph 
2 that no stamped agreement is forthcom- 
ing, though he does find that some arrange- 
ment was come to as to separation of 
castes. He states also in two paragraphs 
of his judgment that the case as presented 
before him was based on what is now treated 
as the second agreement evidenced by Ex- 
hibit F, and I have no donbt that this is 
so. On the failure to prove the written 
agreement relied on in the plaint, the Vakil 
in the lower Court probably abandoned 
that part of the case and it has now been 
raised here for the first time since the 
trial. On the evidence I have serious doubts 
whether the two castes ever did arrive at 
a clear arrangement. The fact that the 
written agreement was never signed seems 
to me fatal to the suggestion—and that 
the priest never contemplated binding him- 
self is olear from the fact that the draft 
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agreement is only drawn as between the 
two castes, he not being a party. Even 
if he had beena party I should hold, for 
reasons that will appear later, that no such 
agreement could bind his successor or higher 
ecclesiastical authority. In this view, I 
have not thonght it necessary to refer to 
Exhibit XVI, the diary of Father Gregory, 
covering the period of the dispute, which 
demonstrates his zeal as the parish priest 
in endeavouring to make peace between 
the warring élements in his flock, some- 
what to the detriment of his authority and 
undoubtedly also at some sacrifice of the 
tenets of his faith. With regard to the 
alleged agreement founded on the language 
of Exhibit F, the District Judge has held 
in paragraph 9 that the document is both 
in terms and effect an episcopal decree “to 
speak of which as a contract is an obvious 
misdescription.” We are invited to hold 
that the District Judge has misconstrued 
the document and that whatever be its 
form, its operation is that of a contract 
binding on the Bishop’s successor. Mr. 
Barton has called our attention to an 
earlier document, Exhibit VI (a), a decree 
of the same Bishop issued soon after the 
consecration of the church in 1872, as show- 
ing the point of view of the ecclesiastical 
superior. It refers to an arrangement made 
between the two parties at the time when 
the construction of the church was eom- 
menced, but proceeds by way of ‘allotment,’ 
assignment’ and ‘direction’ as to the share to 
be taken by the disputants in the cere- 
monies and concludes with the words “all 
that I have said in this nirovpam are my 
orders.” It appears, however, that the 
Nadars did not submit to this decree and 
livil and Criminal Court proceedings be- 
tween the parties continued up to 1877 
(vide Exhibits I, II and III) when the 
Nadars put in a petition to the Bishop, 
Exhibit VI, the effect of which is that they 
have refused to sign an agreement but are 
willing to abide by his orders. 16 is in re- 
sponse to that petition that the Bishop 
issued his decree, Exhibit F, It is, there- 
fore, a matter free from doubt that the 
decree is not the result of an agreement 
come to between the Bishop and the con- 
testing parties, but is an order passed on 
a petition by one of the parties, It 
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certainly reproduces the paragraph that 
appeared in Exhibit VI (a) as to the 


arrangement made at the time of the con- 
struction of the church allotting separate 
naves in the church to the disputants, 
while it gives certain concessions to the 
Nadar petitioners, but the District Judge 
is correct in holding that it is both in 
form and substance an episcopal decree. 
That it was intended to be such is clear 
from the endorsement on it by its author to 
the parish priest, in which he uses the Tamil 
word kattalaz, t.e., order, exhorts the Father 
to get this “reglement” faithfully observed and 
concludes “Toute reserve faite de notre autorite.” 
The case on the second agreement, therefore, 
fails, but even if there had been an 
agreement come to by which the 
Bishop bound himself to allow certain 
concessions to the weakness of his flock, 
I am clear that it was not in the power 
of the Bishop to use his unfettered right 
of control to prevent his successors 
exercising the same authority. That it is 
unfettered, save by higher authority, seems 
to me clear on the canons of the church, 
just as it is equally clear on the law 
applicable that a congregation has no 
power to select what canons it will follow 
and what disregard, and that the rules 
and jurisdiction of officers in the church 
are to be sought in the canons cf the church 
and must be given effect to by the Court. 
Much reliance has been placed by the 
appellants’ Vakil on the decisions of the 
Privy Council in Long v. Bishcp of 
Cape Town (1) and Merriman v. Williams (2), 
as laying down that the congregation of a 
particular church can vary the canous of 
their religion from time to time. This con- 
tention is based ona misunderstanding of the 
use of the term “church” in those judgments. 
The question in dispute in the first case was 
as to the authority of a certain synod in 
South Africa and when their Lordships say 
[vide Long v. Bishop of Cape Town (1)] that 
“the members of the Church of England 
where there is no Church established by law 
may adopt, as the members of any other 


communion may adopt, rules for enforcing 
(1) (1863) 1 Moo. P. O. (N. s.) 411; 2 N. R. 465; 15 
E. R. 756; 9 Jur. (x. s.) 805; 8 L. T. 738; 11 W. R 
900; 138 R. R. 553. 
(2) (1882) 7 App. Cas. 484; 51 L. J. P, 0.95; 47 L. 
T, 61, 
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discipline within their body which will be 
binding on those who expressly or by 
implication have’ assented to them,” the 
Board was explaining that in such cases 
a church, in the broad sense of the 
word, can be constituted by persons who 
agree to form a new religions association. 
This is made abundantly clear in the 
later case in 1882, where their Lordships 
repeat the same language with reference to 
the articles of the constitution of the 
Church of South Africa framed in 1870, 
which in the opinion of the Board 
substantially excluded portions cf the faith 
and doctrines of the Church of England 
(vide page 509). Nothing could be farther 
from the intentions of their Lordships 
than the suggestion that where there is 
a recognised religions association such as 
the Roman Catholic Church under the 
supreme authority of the Pope of Rome, 
persons who become members of that body 
at a particular place can, in respect of 
their local church, derogate from the 
authority of the rulers of their community 
by any agreement made among themselves 
or adopt rules for the conduct of ceremonial 
observances at variance with the canons 
of the Church. To do this they must 
secede from the Roman Catholic Church 
and form a new religious association for 
themselves, as was done by the Church 
of South Africa and by the great voluntary 
churches in England; but having so formed 
a new Christian church, they would be 
as much bound by its articles of constitution 
and be as powerless to vary its rules 
so as to accord with local wishes, as are 
the congregation of the Church of England 
as by law established in England. These 
rules are, in the language of the Board 
quoted above, “binding on those who 
expressly or by implication have assented 
to them”, and no stronger implication of 
assent can arise than the admission into 
the fold of the church by baptism and 
the submission to its tenets by acceptance 
of its sacraments. Mr. KRangachariar has 
argued that. it is open to the Courts to 
decide questions in dispute between the 
laity and the clergy, and that the District 
Judge was in error in holding that the 
claims in this suit being ~unconnected 
with an office could not be adjudicated 
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on, and he relied on the decision of the 


Board reported as Brown v. Cure et 
Marguilliers de Notre Dame de Montreal 
(3). I entirely accept the proposi- 
tion that a member of a church 


need not sue by virbue of an office, but 
the difficulty still remains as to what 
alleged injuries are cognisable by a Court 
of Law. Whatever they be, however, the 
authority relied on is fatal to the appel- 
lants’ case on the question of the material 
to be examined. Their Lordships say on 
page 207, that when a complaint is made by 
a member “that he has been injured as 
to his rights, in any matter of a mixed 
spiritual and temporal character, the Courts 
have power to inquire into the laws 
or rules of the tribunalor authority which 
has inflicted the alleged injury.” Assuming 
for the present that there is any allegation 
in the plaint of action by defendants 
Nos. 1 and 2inflicting on the plaintiffs 
such injury as a Court will take sogni- 
zance of—-a matter on which I have the 
gravest possible doubts--there can be no 
question, on the authority of the three 
cases in the Privy Council, that we 
cannot go outside the Canon Law to 
ascertain what are the rules which are 
binding on the plaintiffs as members of 
the Church. The claims are to introduce 
into a Christian Edifice their practice as 
to pollution and thus insist on a right to 
be kept from contact with a lower caste, 
to dictate to their clergy who shall and 
who shall not assist the priest in the 
ceremonial, and to control the arrangements 
for festivals, processions and custody. With 
regard to the first, it is hardly necessary 
to say more than it contradicts the funda- 
mental doctrine of Christianity and is at 
variance with the universal’ practice in 
Catholic Churches where daily persons of 
every degree mingle in their worship. The 
plaintiffs rely on the practice of a great 
Roman Catholic Missionary, Father De 
Nobili, in the early part of the 17th 
century [vide a life of him, Exhibit H (4)] 
in adopting Brahmin dress and manners 
and in sanctioning them among his con- 
verta, but it is to be remembered that 
De Nobili’s mission was to Brahmins alone 


(3) (1874) 6 P. 0.157; 44 L, J, P. 0. 1; 31 L. T; 655; 
23 W. R. 184. 
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and that he failed in his efforts, just as his 
successor 150 years later, Abbe Dubois, has 
confessed failure. It is true that Pope- Gre- 
gory XV supported De Nobili by “according 
to caste converts the cord, kudumi, sandal 
paste and purification of the body” [vide 
Exhibit H (4), page 27]; but itis not sug- 
gested that the Pope, in thus permitting the 
recognition of caste, has ever sanctioned such 
claims as are made in this suit. Certain di- 
rections are stated to have been given by the 
Holy See at a later date on this point [vide 
extract in Exhibit H, page 529, a work which 
apart from such extracts has no authority |, but 
they say nothing more than that the people 
are not to be persuaded to renounce their 
usages, customs and manners ‘provided that 
they be not most evidently contrary to Religion,” 
an exception which clearly covers a claim to 
assert caste pollution ina Christian church 
against the orders of the Bishop. In Exhibit 
K, a life of Bishop Canoz, the writer of Ex- 
hibits VI and F, written bya member of the 
Society of Jesus, the author, speaking of the 
construction of the Church, says on page 293, 
the Vellalas desired that the plan “should 
assign to each caste a separate part and Mon- 
seigneur Canoz ‘ad duritiam cordis et pro bono 
paci? sanctioned it” and the diary of the 
parish priest bears testimony to the grief of 
the Bishop at having to make this concession. 
This concession has now developed into a 
claim that there are two churches belonging 
to each caste separately—a claim which has 
, never received the sanction of the Bishop at 
any time. There can be no doubt that in his 
desire to see the new church: built, the Bishop 
shut his eyes to the real foundation of a claim 
so inconsistent with his faith, in the delusion 
that time would remove the discord—a hope 
that has been falsified by the quarrels of the 
parties from that day to this, It was, how- 
ever, within his powers to allot the sittings in 
the church as appears from a collection of the 
decrees on the Congregationis Sacrae Rituum, 
made in 1856 and published in Rome, which 
has been filed as Exhibit X. Hach paragraph 
contains the question propounded from a dio- 
cese and the ruling by the Council on it. 
Nos. 256 and 1418 on pages 58 and 246, res- 
pectively, contain decreeslaying down thatthe 
Bishop has the right to arrange the seating in 
a church at his absolute discretion, and there 
can be no doubt that in sanctioning the plan 
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in 1854 and in permitting the separation of 
the castes in 1872 and 1877, the Bishop pur- 
ported to exercise a power vested in him at 
his absolute discretion. The like power has 
now been exercised by the lst defendant in 
forbidding that separation. It is contended 
for the appellants that sanction having once 
been given could not be revoked, that is to 
say, that the Bishop in issuing directions 
within his power binds the successors in the 
diocese for all time. This proposition is in 
direct conflict with the view expressed in a 
treatise on Canon Law, a work of high au- 
thority by Cardinal Zeteli, revised and en- 
larged by Doctor Solieri, Professor of Canon 
Law in the Pontifical Institute of the Propa- 
ganda of the Faith, published inRome in 1907. 
It opens by dividing the members of the 
church into clergy and laity and lays down 
the broad proposition that it is the province 
of the former to exercise the government in 
the church and of the latter to submit to the 
power of the former. At page 191, para- 
graph 251, dealing with the episcopal power 
of legislation, there is a passage so pertinent 
to the question in issue in this case that I 
think it necessary to extract it in full:—-“ Be- 
ing the Pastor and Prince of his diocese, the 
Bishop has within the sphere of his jurisdic- 
tion everything that pertains to the legisla- 
tive power. He can enact for his diocese 
laws pertaining to his office, which is to pre- 
serve and promote divine worship and to feed 


-the sheep entrusted to his care, soas to 


direct them to the ecclesiastical end. The 
Episcopal laws, however, should not have a 
sanction too heavy and passing the bounds of 
moderation. From this, his legislative power, 
results for him the right to change, to abro- 
gate, to relax by dispensations both his own 
Jaws and the laws of his predecessors, pro- 
vided they have not been confirmed by an 
authority superior to his, e.g., the Roman 
Pontiff or by his own oath. An oath taken 
by his predecessors would not bind him. 
From the same power results also the right 
to abrogate the particular customs of his 


` diocese if they be obnoxious to the good of 


the church.” 

Mr. Rangachariar has sought to find limit- 
ation to this extremely definite pronounce- 
ment in the words that immediately follow 
the above quotation. They have been trans- 
lated and filed as Exhibit Ny, and are as 
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follows :—“In which matter, however, he 
should act prudently especially if there be any 
right of a third party which may suffer pre- 
judice.” This obviously is no limitation (1) as 
it is only a warning to the Bishop and (2) be- 
cause as between the Bishop and his flock, 
the latter are not “a third party.’ The 
next passage is also relied on: “He cannot 
abrogate universal customs” (I think “‘prac- 
tices” would be a better and more accurate 
translation) “because they are such as pertain 
to a common right”. The suggestion put for- 
ward is that the rights claimed in this 
suit are universales consuetudines and come 
under the phrase ad jus commune perit- 
nent. The argument ignores the meaning 
of the whole passage. A clear distinction is 
made between particularis consuetudines suae 
diocesis and universales consuetudines and 
the meaning is obvious. If a certain prac- 
tice ig a universal practice of the chursh, 
obviously it could not be in the power of 
the Bishop to abrogate it within the limits 
of his jurisdiction. But where any particular 
pratice hay been authorised either by him- 
self or by his predecessor for his 
diocese, it is clear beyond doubt, on the 
above language, that he has power to modify 
or abrogate it. Reliance is placed on another 
passage at page 91 which is also extracted 
in Exhibit N. “As all practices are not in 
the knowledge of the chief in such cases 
his consent, presumed but ‘of legal efficacy, 
is sufficient, because in Canon Law as well 
as in other law, all rational practices sanc- 
tioned by sufficient length of time are 
naturally approved of by the chief.” 
(Thisis not the translation filed as Exhibit 
N, but is, I think, more accurately expressed 
in English). Here again there can be no 
real doubt as to the meaning of the passage 
and it does not support the argument 
of the appellants. It follows’ a passage 
in which the assent of the chief is 
stated to be required for all practices and 
provides for presumption of consent. It has 


of course no application where the Bishop , 


has, with full knowledge, abrogated the 
particular practice. Several other passages 
have been extracted from this book on 
behalf of the appellants and are quoted in 
Exhibit N. They have not, however, been 
relied on and an examination of them shows 
that they deal with customary right in Civil 


Law and wherever necessary a distinction 
is drawn between Civil Law and Ecclesiastical 
Law. There are others which are directions 
and advice to Missionary Bishops prescribing 
the powers of Vicar Apostolic. None of them 
are of any assistance to us in determining this 
question. On this point as to the power of 
Bishops, I do not think it necessary to examine 
the evidence any further; the passage at 
page 191 of the treatise being so clear and 
definite that it is fatal to the whole of the 
plaintiffs’ claims. It is almost inconceivable 
that the congregation of the Church should 
think that they have the power to forbid 
their Bishops employing a member of a 
particular caste to assist him in the con- 
duct of the service and the ceremony of 
the Mass. My learned brother in the course 
of the argument pointed out the absurdity 
of this contentious. As to the claims of 
keeping the Church door and ringing the 
bells and other like matters, it appears on the 
evidence that there is an official called a 
sacristan who has charge of these matters 
and even if there were not, they obviously 
are matters in which the priest, subject to 
the Bishop’s control, must have full discre- 
tion, I am, therefore, of opinion that the 
whole claim, whether founded on agreement 
or custom, fails both on the facts and 
on law. We are told by Mr. Rangacha- 
riar that the decision against the claims 
of the plaintiffs may have serious conse- 
quences, viz., these people will leave the fold 
of the Roman Catholic Church. That is a 
matter which we cannot take into our con- 
sideration. We have only; according to the 
law laid down by the Privy Council, to 


- ascertain who are the persons having authority 


over such matters and by what rules they 
are bound. Applying this test, it is clear 
to me that the plaintiffs’ suit must fail 
and this appeal must, therefore, be dismissed 
with cost. ` 

SADASIVA ÅIYAR, J.—As my learned brother 
has fully set out the pleadings and dealt 
with the facts in the judgment just now 
pronounced by him, it is unnecessary for me 
to set them out in detail, The plaint in 
the suit in spite of (or because of) its 
length is rather vague as to the foundation of 
the plaintiffs’ case. After careful considera~ 
tion, I think if must be taken as based on the 
Bishop’s Epistle of May 1877, referred to 
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in paragraph 13 of the plaint. The first 
sentence in paragraph 14 is:. “From that 
time, the high caste people of the plaintiffs’ 
vagaira and thelow caste people of the 
vagaira’ of defendants from No. 3 have been 
acting in accordance with the agreement term- 
ed as Epistle above.” 


a The next paragraph 15 is as follows:— 

The rights which have accrued as men- 
tioned above to the Pillais and Mudalis of 
the vagaira of the plaintiffs in respect of 
the suit church have become established to 
the high caste people of the plaintiffs’ 
vagara not only on the ground of title but 
also by prescription and enjoyment,” 


(That is, I take it, prescriptive enjoyment 
from the date of the alleged agreement of 
1877). : 

This Epistle, which is said in the above 
paragraph 14 to be an agreement binding 
on all the three parties, namely, (1) the 
plaintiffs’ faction, (2) the faction of the 
defendants from the third defendant down- 
wards and (3) the ecclesiastical authorities 
represented in this suit by defendants Nos. 1 
and 2, is Exhibit F in the case. The third 
paragraph of Exhibit F is as follows :— 
“Tn accordance with the agreement made 
by the Pillaimars, Mudaliars and Nadars 
with the Vicar of the parish when the con- 
struction of the church was about to be 
begun, all the Pillaimars and Mndaliars and 
such other castes as sat with them in the 
old church must be along with themin the 
southern half of the church, and all the 
Nadars together with such castes as sat 
with them in the old church, must be 
with them in the northern half of the church. 
Of whatever castes they may be, they must 
approach the communion table at the respec- 
tive railings before the altar. Similarly 
also for the solemnisation of marriages and 
the performance of other requirements.” 
(The beginning of the construction of the 
church was in 1854). The note to Exhibit 
F is as follows: “To prevent as far as pos- 
sible the recurring of the deplorable disputes 
that desolated the Christian congregation of 
Vadakkankulam, I exhort our fathers to 
get this regulation faithfully observed and 
not to favour in anything the'pretensions of 
rival castes. All our Christians should be 
well persuaded that henceforth things will 
goas we order it by the present order. 
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This will be the wayof preventing the endless 
claims which would not fail to be raised on 
all sides on the day on which they would 
again discuss the conditions of this peace 
which has cost so much. ‘Toute reserve faite 
de notre autorite” 


The Epistle with the note was entered in 
the register of the church, Exhibit XVI. 

Ido not think that Exhibit F can be treated 
as an agreement at all between the three sets 
of parties. It is only anorder of the then 
Bishop to the worshippers at the church, to 
conduct themselves as directed by him in 
his Epistle and one of the motives for issuing 
that order was because the Bishop thought 
that the two sets of worshippers had entered 
into an agreement or arrangement in 1854, 
As the suit is based upon an alleged agree- 
ment of May 1877 (miscalled, according to 
the plaint, an Epistle) and as the Epistle F 
is an episcopal decree and not an agree- 
ment, the suit fails on the short ground 
that the foundation for the suit has not been 
established, 


I shall assume, however, that the plaintiffs 
can fall back on the alleged agreement of 
1854, referred to in paragraph 3 of the 
Epistle, Exhibit F. It is rather doubtful 
whether the statement about the alleged agree- 
ment is relevant evidence, as it cannot come 
under clause 4 of section 32 of the Indian 
Evidence Act, it having been made long after 
the controversies had arisen between the two 
factions. It does not also come under clause 
2, as it cannot be said fo have been made in 
the ordinary course of “business” by the 
Bishop. Clearly, clauses 1, 3,5, 6 and 8 of 
section 32 do not apply. It may perhaps be 
relevant under clause 7, which referg to state- 
ments relating to a transaction mentioned 
in section 13 (a). Taking it then to be relevant 
evidence under clause 7 of section 32, it is 
evidence of a very weak character. Bishop 
Canoz was then being worried with the 
“deplorable”? and “recurring” disputes 
between the two sets of worshippers, He 
refers to a previous episcopal decree of 
July 1872 and he says that “the devil which 


is an enemy to all good things, in order to 
ruin the souls of worshippers, 


eternally 
played his fraud and made them not to abide 
by” his decree of 1872. Exhibit D, the 
draft of an agreement prepared in 1854, was 
not signed by any Pillaimar Mudaliar or 
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Nadar and it is clearly erroneous to call it a 
concluded agreement and Father Canoz’s 
‘reference to a concluded agreement of 1854 
_seems to have been intended more to justify 
-his decision to his doubting mind than as 
an accurate and reliable statement of fact. 
That the terms of this draft prepared in 
1854 were not accepted in their ontirety 
by the Bishop when he issued his decree of 
1872 is admitted. That many Nadars 
‘yefused to be parties to any agreement 
recognising the claims of the Vellala and 
` Mudali faction is clear from Exhibit VII. 
That Father Canoz’s decree, Exhibit F, of 
1877, was not treated by his successor (the 
Ist defendant) as binding on the Episcopate 
is shown by Exhibit XX, where the Ist 
defendant modified some of his - predecessor’s 
` directions as contained in Exhibit F, 


Again let us assume that there was a con- 
_eluded agreement in 1854 between the two 
sets of worshippers as to the right to occupy 
seats in the church to be thereafter built. 
How can such an agreement be binding on 
the ecclesiastical authorities P? They are the 
‘legal owners of the church premises. Even 
‘the incomplete document, Exhibit D, refers 
to the “order” of the parish priest and -does 
not say that the parish priest was a party 
bound by the contemplated agreement. 
Again, the parish priest has no right to make 
any such agreement with the worshippers so 
as to bind the Bishop of Trichinopoly, or 
His Holiness the Pope, in whom the church 
“buildings became vested as soon as they were 
consecrated to the worship of God according 
to the tenets of the Roman Catholic Church. 
Assuming (without deciding) that the Bishop 
can bind himself personally during the 
‘tenure of his office to allow the Vellala 
faction the exclusive use of the southern wing, 
I have not been shown any authority for the 
proposition that he can perpetually bind the 
Roman Catholic Church or his successors by 
any such agreement relating to the church 
property. I am clear that it would-be a breach 
of trust on his part to grant any such 
perpetual license to a particular set of wor- 
shippers. In fact in 1896, the Ist defendant 
by using the following expressions. in 
Exhibit XX, namely, “We hereby by our 
own authority’ (or during the period of his 
own bishopric) “put it in force and we order 
that no one should make any alteration with- 
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out our permission”, clearly asserted that 
Exhibit F was not binding on him or upon 
the worshippers except to the extent that he 
himself affirmed, ratified and re-issued the 
game, : 


Then there is the larger question whether 
certain Roman Catholic Christians, styling 
themselves as belonging to particular castes, 
can, by anagreement, bind the succeeding 
generations of Christians alleged to belong to 
the same castes. 


Almost all the members of the communi- 
ties professing to follow the Hindu religion 
belong to definite castes. The children of such 
caste people (unless they become apostates 
or are excommunicated) are, by their very 
birth, members of their parents’ respective 
castes. Many of the Hindu caste communi- 
ties living in defined localities recognise 
certain persons as the spiritual heads of the 
respective castes. Some few castes recognize 
also the authority of local headmen or of 
local caste panchayats to enforce caste 
discipline and to administer caste properties 
and the caste charities. In Suppan Acharry 
v. Vannia Konar (4), Sankaran Nair and 
Ayling, JJ., state that a caste can be recog- 
nised for the purpose of acquiring rights to 
property and easements by prescription as if 
the members of the caste formed a corpora- 
tion owning civil rights. Then the learned 
Judges say:— The cases show that 
properties are purchased for the caste and 
by the caste. Their right to hold and 
manage property has been recognised. Courts 
have often given effect to the resolution of 
the caste as a body as to the management 
of property. Suits have been brought on 
behalf of caste and against caste.” 


Now the identity of a Hindu caste as a 
unit is preserved (a) by the almost total 
exclusion of any accession from outside, that 
is, by confining accessions to its members to 
increases by births (legitimate births, except 
in very few cases like the children of dancing 
girls) and (b) by confining valid marriages 
to persons belonging to the same caste. 
Now it is almost impossible to impose such 
restrictions on the so-called caste Christians, 
because restrictions as to intermarriage 
(other than restrictions as to incestuous 


(4) 24 Ind. Cas. 467; 27 M. L. J. 110, 
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connections and bigamous connections) 
cannot be -legally recognized among Chris- 
tians. Suppose that some Brahmin Hindus 
become Roman Catholic converts and settle 
in thé plaint village, can the Pillaimars 
and Mudaliars prevent them from using the 
southern wing and can the Nadars and 
the other converts who sit with them (like 
Pariah Christians) prevent the new converts 
from occupying the northern wing ? 
Supposing the Bishop or the parish priest 
appointed to the church was a Nadar or 
Panchama convert, can he be prevented 
from going into the southern wing or getting 
up the chancel for fear of polluting that 
wing or part of the church by his presence ? 
Can excommunication of a Pillai Christian 
from caste by the vote of the community, 
‘because he dined in a Shanar’s house, be 
recognized by Courts and can Courts prevent 
such a Christian from using the southern 
wing because those who excommunicated him 
were afraid of pollution by his contact ? 
Supposing a Nadar Christian male marries a 
Vellala female and children are born and 
baptised into the Roman Catholic faith, or 
supposean excommunicated Brahmin female 
gives birth to illegitimate children by 
unknown fathers and they become Roman 
Catholic conyerts and settle in this parish, 
to what caste are they to belong and in what 
wing of the church are they to be made to 
sit? To recognize caste among Christian 
communities as distinct corporations with 
exclusive legal rights as caste corporations 
would lead to complications and anomalies of 
such a far-reaching character that 1 am not 
prepared to extend the recognition by Courts 
of Hindn castes as distinct corporations for 
certain purposes to so-called caste Christians. 
It follows, therefore, that the alleged agree- 
ment of 1854, even if it is established, 
cannot bind any other persons except the 
particular individuals who entered into that 
agreement, assuming that it would bind 
even them as individuals. 
agreement being more than GO years old, 
very few, if any, of the parties to the 
agreement, can now be living. (Of the 
parties named in the plaint, I find only five 
eould have been born then and as all of them 
must have been boys or children at that 
time, they could not have been parties to the 
alleged agreement.) 
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In the Kamudi temple case, Sankaralinga 
Nadan v. Rajeswara Dorai (5), the learned 
Subordinate Judge excluded Hindu Nadars 
from access to a particular temple on the 
ground that the temple itself would be 
polluted according to the Hindu Kicclesiasti- 
cal Law by the admission of Shanars into 
it. The Madras High Court also referred 
to the entry of Shanars, Pallars, Pariahs 
and Chucklers into the temple as causing 
pollution and to the Shastras prohibiting 
the Shanars from so entering the temple. 
Their Lordships of the Privy Council 
(through Lord Robertson) make the follow- 
ing observations in their judgment— 16 is 
alleged by the respondents that the presence 
of persons belonging to the appellants’ 
caste is repugnant to the religious principles 
of the Hindu worship of Shiva and to the 
sentiments of the caste Hindus who worship 
in this temple, and that it is contrary to 
custom in this temple. # # 7 
The controversy touches, but does not 


‘involve, delicate and abstruse questions of 
+% 


Hindu religious doctrine. = 

The argument addressed to their Lordships 
was directed rather against the soundness 
of the doctrine asserted by the respondents 
as involving the exclusion of Nadars, and it 
was endeavoured to show thatthere were 
inconsistencies in the respondents’ treatment 
of the appellants in other respects. All 
this, however, as matter of theological 
argument, is too rationalistic, while, on the 
other hand, it wanders from the region of 
fact and custom. What the respondents 
have succeeded in proving is that by custom 
the appellants are not among the people for 
whose worship this particular temple exists.” 


Thus their Lordships have clearly 
indicated that what the Cozrts have to see 
is whether a particular place of worship was 
not intended for the benefit of any 
particular people and if (by the 
evidence of usage) it is so established, 
Courts should negative the claims of such 
people to worship therein. In the present 
case, it cannot be allowed for a moment 
that the defendants from the third defendant 
downwards are not persons for whose use 


(5) 81 M. 236; 18 M. L. J. 387; 8 C. L. J. 230; 12 
W. N. 946; 351, A. WA 4 M. L.T. 101; 10 Bom, 
R, 
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the plaint church was built. The Bishop 
and the parish priest acting under the 
Bishop’s directions have uncontrolled 


authority in regulating the seatings in the 
church and in the conduct of ceremonies 
and festivals within the church enclosure. 
That authority was never given up and 
could not be legally given up according 
to the Canon Law, which is „Pinding on 
the parties to this suit. In “any matter 
of a mixed spiritual and temporal character, 
the Courts have power to enquire into 
the laws or rules of the tribunal or authority 
which has inflicted the alleged injury.” 
Now injury by pollution to lawful worshippers 
in a Hindu temple or to the image in 
the temple through the presence of people 
belonging to castes below the fourth caste 
(known as polluting eastes) is a matter 
of “mixed spiritual and temporal character.” 
But the sentiment of pollution in a Christian 
church indulged in by so-called caste 
Christians is neither spiritual nor temporal 
injury and it seems to me rather brazen 
to ask a Civil Court to recognize it as a 
legal injury giving rise to a civil cause 
of action. The bad usage, never accepted 
as lawful or invariable by the Shanars, 
by which in this church, finished about 
40 years ago, they have been usually 
confined to the northern wing, cannot be 
recognised as a reasonable custom having 
the force of law. 


“Justice and Truth with Customs hydra 
brood 
Wage silent war” 


and custom, though not reasonable, sometimes 
wins in Courts of Justice, when buttressed 
(as in the case of many Hindu customs) 
by theological writings, whether genuine 
ov spurious. The usage relied on by the 
appellants in this case cannot make a 
shadow ofaclaim to even such theological 
buttressing up and Mr. Rangachariar’s 
attempts to quote one or two ancient Roman 
Catholic ecclesiastics in favour of his clients 
failed utterly. 


Mr. Rangachariar in the course of his 
arguments referred (without dealing 
elaborately with the matter) to the 
prescriptive right to occupy pews and seats 
in the churches consecrated for divine 


worship by the Church of England, as 


furnishing an analogy in Support of the 
right claimed by the plaintiffs. In the 
first place, I am instructed by my learned 
brother that the system of enclosed seatings 
called pews does not obtain in Roman 
Catholic Churches and I think that this 
one fact makes the analogy sought to be 
relied on by Mr. Rangachariar largely 
inapplicable to this case. A right to a 
pew can only be acquired by faculty or 
prescription, the long user necessary to 
establish prescription being held to be 
evidence of a lost faculty. Now, a faculty 
is “a privilege or special dispensation granted 
to a person by favour and indulgence to do 
that which by the law he cannot do.” It 
seems to me that favours and indulgences 
granted by one ecclesiastical authority (say, 
a Consistory Court representing the Bishop’s 
ancient ecclesiastical jurisdiction) can only 
be interfered with by himself or by the 
appellate ecclesiastical authorities (the final 
Appellate Court being the Privy Council). 
A Civil Court must, of course, recognise 
the favour or indulgence granted by the 
proper ecclesiastical authority when temporal 
or mixed spiritual and temporal rights 
flowing from the favour or indulgence are 
interfered with by wrongdoers. But it 
seems to me that Civil Courts cannot 
interfere with the jurisdiction of the 
ecclesiastical authorities in the grant or 
revocation of such favours aud indulgences. 
A grantee of a favour or indulgence can 
make no claim against his grantor that 
the favour or indulgence should be treated 
as irrevocable unless the grantee can invoke 
the doctrine of estoppel in his favour. 

“In the English Church before the 
Reformation, no seats were allowed for the 
use of parishioners in achurch” except in 
private chapels. “After the Reformation, 
any question as to seats in the body of 
a church was to be decided by the 
Ordinary,’ because the place is common 
to all the inhabitants and it belongs to the 
Bishop to order it so that the service of 
God may be best celebrated and that there 
be no contention.” The duty of church 
wardens. under the Bishop’s control is “to 
provide to the best advantage for the 
accommodation of all parishioners so that 
as far as practicable every one may havea seat 
and they are bound not to accommodate richer 
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classes beyond their real wants to the exclusion 
of their poorer neighbours” (Halsbury’s Laws 
of England, Vol. 11, page 740). I have no 
reason to believe that the Canon Law govern- 
ing Roman Catholics is based on different 
principles so far as the right of the 
parishioners to seating accommodation in 
the church is concerned. “By the common 
law, there is no property in nor any right 
to sell or let a seat in -the body of a 
parochial church or chapel.” Such rights 
in English churches seem to have been 
introduced mostly by private. Acts of 
Parliament in derogation of the wholesome 
common law rule. In 
v. Olaverley Parishioners 
Nicholl’s remarks in an old case are 
referred to. Those remarks are to the effect 
that in former times faculties for pews had 
been granted with too great facility and “they 
ought to be granted thereafter with the 
greatest prudence and circumspection.” In the 
Roman Catholic Church now in dispute, 
there are no enclosed seats or pews. The 
body of the church consists of two wide 
expanses of sitting accommodation, It has 
been’ held so long ago as in 1612 [in 
Corven’s case (7)] that church wardens and 
Bishops “cannot make an irrevocable assign- 
ment of seats or divest themselves or their 
successors of the power of making fresh 
arrangement, whenever circumstances render 
it desirable.” Further, “the parishioners to 
whom seats are assigned have no right to 
exclude others if they and their family do not 
occupy the whole.” (Page 471 of Hals- 
bury’s Laws of England, Vol. 11.) It seems 
to me therefore that the analogies derivable 
from the English Ecclesiastical Law relating 
to seats in churches are rather against Mr. 
Rangachariar’s contentions than in their 
favour. 


The plaintiffs in this case do not allege 
that they were refused necessary sitting 
accommodation in the church cr that they 
were made to give up their seats for others 
after they had lawfully seated themselves. 
Their bold claim is to compel the ecclesiastical 
authorities to refrain from giving available 
seats in the southern wing to Christians whom 


(6) Sir John 


16) (1909) P. 195. 
CT) (1612) 12 Co. Rep. 105; 77 E, R. 1360, 


Claverley Vicar. 


the plaintiffs consider to belong to polluting 
castes and also to restrain the Nadras, etc., 
from occupying such available seats. The 
plaintiffs have, of course, given up the Hindu 
orthodox notion that the touch of a European 
is polluting (as they receive with unction 
holy water and sacramental bread, ete., from 
the European priests and Bishops) but have 
retained thatsentimentas regards their fellow- 
Christians of Indian nationality. 

It is natural that I should feela greater 
sense of freedom in dealing with modern 
undesirable innovations in support of alleged 
rights to exclude certain classes of worship- 
pers from a Hindu temple and in respect of 
squabbles over honorary precedence in Hindu 
temples than when dealing with similar 
disputes in a Christian church. [See Athan 
Sadagopa Ohariar Swamigal v. Eliavalld Sri. 
nivasa Uhariar (8) and Gopala Mooppanar v. 
Subramania Iyer (9).] I have, therefore, 
not yielded to the temptation I have 
felt to express my views on thesystem of 
pewsin English churches. Nor shall I say 
anything on the policy of some ofthe Roman 
Catholic ecclesiastics of a bygone generation 
in partially recognising caste sentiments and 
scruples among their convertsas a matter of 
expediency rather than of principle. 16 is very 
difficult to describe the plaintiffs’ faction as a 
class recognizable with reasonable definiteness, 
as they are the descendants of Hindu converts 
who blonged to at least two Hindu sub-castes, 
namely, Vellalas and Mudaliars. I find also 
that there are references iri the documents to 
other castes who have been sitting in the 
southern and northern wings, respectively, as 
they’ belonged respectively to the touchable 
castes like the plaintiffs or the non-touchable 
castes like the Shanars. The plaintiffs 
cannot invoke (like the Hindus) the sanc- 
tion of accepted sacredotal texts (whether 
genuine or spurious) for perpetuating the 
distinction (and that in God’s House) 
between human beings as tonchables and 
untouchables during a particular life period 
by reason solely of birth. While even 
among Hindus the strength of tbis dis- 
tinction and of the alleged religions sanc- 


(8) 19 Ind, Cas, 267; (1918) M. W. N. 289; 18 M, L. 
T, 340. 

(9) 26 Ind. Cas. 7; (1914) M. W. N. 822; 27 M, L 
J, 253; 1 L. W. 675. 
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tion therefor is, according to competent 
authorities, being weakened in these days 
through the effects of several unifying causes, 
it is difficult for one to sympathise with 
the efforts of so-called caste Christians to 
obtain legal sancton for alleged customs 
among them tending in the opposite direc- 
tion. i 

- In the result I agree with my learned bro- 
ther that the appeal should be dismissed with 
tosts. 

Appeal dismissed. 
V.R.P. 


MADRAS HIGH COURT. 
Civiu Revision Petitions Nos. 35 to 42 
or 1915. 

February 25, 1916. 
Present:—Mr. Justice Srinivasa Aiyangar. 
I. BALU MUDALI AND OTHERS— 
DEFENDANTS— PETITIONERS 
VETSUS 
V. DURVASALU PILLAI— Prawtirr— 
RESPONDENT. 

Muhammadan Law—Wakf—Mutwalli—Lease for 
over three years, whether void or voidable—Sub-lease— 
Sub-tenants, whether can question their lessor’s title— 
Estoppel, 

Tho mutwalli of a wakf has, ordinarily and in the 
absence of & prohibition in the deed of endowment, 
the right to lease the wakf property for three years 
and, with the consent of the kazi, for a longer 
period. [p. 570, col. 2.] 

Where, however, the lease is granted for *more 
than three years without the kazi’s consent and is 
not to the advantage of the wakf, it is not absolutely 
void but voidable and even the mutwalli can sue to 
setit aside. [p. 671, col. 1.] 

Sub-tenants under a lessee of a wakf property 
cannot, in a claim for rent, question their lessor’s 
title on the ground that hecame into possession 
under an invalid lease. [p. 571, col. 1.] 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the Court of the District Munsif 
of Tiruvalur, in Small Cause Suits Nos. 
$82 to 884, 886, 887, 894, 895 and 942 
of 1914. 

Mr. L. A. Govindaraghava Aiyar (with 
him Mr. L. 9. Veeraraghava Aiyar), for the 
Appellants. 5 

Mr. A. Sundaram, for the Respondent, 


INDIAN OASES, 


[1916 


JUDGMENT.—Mr. Govindaraghava Aiyar 
wanted to raise a contention that ordinary 
Civil Courts have no jurisdiction, as the 
suit village was an “ Estate” as defined 
by the Hstates Land Act. I declined to 
hear him on the point, as it was not taken 
in the lower Court. The village is an 
inam village settled by the Inam Commis- 
sioner, If this point had been raised in the 
lower Court, evidence may have been forth- 
coming to prove the nature of the grant and 
to prove that the grantee was the owner of 
the kudivaram at the time of the grant. Mr. 
Govindaraghava Aiyar contends that the 
documents filed in the case establish that 
the inam was only of the land revenue and 
that the grantee was not the owner of the 
kudivaram, but seeing that the plaintiff in 


- any event will have to be given an opportu- 


nity of adducing evidence on these points, 
I did not think it right to allow the petitioner 
to raise it here in revision. After all it 
cannot affecé the liability of the defendants 
if they are liable. 


The substantial question argued was 
whether the plaintiff has any title to sue the 
defendants for rent. This depends on whether 
the inam was a personal inam, or masjid 
inam and, therefore, wakf property, and if it 
was the latter, whether the plaintiff’s lease 
which was for over three years was absolute- 
ly void. On the former question the lower 
Court came to the conclusion that it was a 
personal inam. I am unable to agree in 
this conclusion. The Inam Register, Exhibit 
D, shows that the inam was a masjid inam 
and was confirmed as such. Though there 
have been sub-divisions of the inam that 
cannot convert if to a personal inam if it 
was originally deradayam. It is unnecessary 
to pursue this matter further, as the learned 
Counsel for the respondent did not support 
the finding of the Judge on this point. I 
might, however, point out that the Settle- 
ment Register is not of much value in 
determining the particular class to which 
an inam belongs. Under the Muhammadan 
Law, in the absence of any rules or conditions 
regulating the power, the mutwall: has the 
power cf leasing agricultural land for three 
years and with the sanction of the kazi for 
a longer term. Of course he can only lease 
it for the best rent. But if the lease is 
granted for a longer term without such 
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sanction, is if absolutely void? In Mr. 
Ameer Ali’s book in thé section headed ‘The 
Lease of Wakf Property’, the author set, out 
views of various jurists, some of them 
holding thal the mutwalli, in the absence of a 
prohibition in the deed of endowment, can, 
if it is to the advantage of the wakf, grant a 
longer term. Looking to the reason of the 
thing, I am imelined to think thatif the 
lease is granted in the usual course -of 
management and in the customary manner, 
a longer term than the prescribed period may 
be allowed. Ameer Ali, page 4:77, et seg. I am 
unable to hold that a lease for over three 
years is absolutely void; but it may be set 
aside even at the instance of the trustee. 
This is the view taken by a learned writer, Mr, 
Tyabji, in his Muhammadan Law, page 421. 
He cites Bailee, 2nd edition, page 606. 


Though the passages:in Bailee are not quite ` 


clear, I think the reasonable inference to 
be drawn is that,in the author’s view, such 
leases were not void but only voidable. The 
learned . Pleader for the petitioner relied on 
certain cases of sale. Buta sale stands on a 
different footing froma lease. A lease may 
be merely an act of management, but a sale 
is not. | 

The tenants who recognized the plaintiff 
as their landlord do not contend that they 
did so owing to any misapprehension or 
mistake ; the lessors of the plaintiff have 
not repudiated the lease, nor have the 
tenants paid the rent to anybody. 


In these circumstances I confirm the decrees ` 


of the lower Court though not for the same 


reasons. The petitions, must be dismissed 
with costs, , 
Petitions dismissed, 
VRP, 
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Mookerjee, Kr. 
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offer of, of a claim to be filed in Court—Negotiations 
between Pleader of one party and his adversary—State- 


_ ment by party, admissibility of—Admission of defend. 


ant, whether receivable against co-defendants, 


Plaintiff sued the defendants for rent. Defendants 
pleaded discharge. At the trial, the plaintiff’s 
Pleader deposed that, a month prior to the institution 
of the suit, the 2nd defendant had approached 
him for a compromise and requested him to persuade 
the plaintiff to make a reduction of claim. The 
Pleader also stated that on the day the suit wag 
filed, the defendant No, 2 went to him with a re- 
lation and asked him not to file the deficit 
Court-fee, but to make a compromise. This 
evidence was admitted and the claim was decreed. 
The decree was affirmed on appeal. In second 
appeal to the High Court, Mr. Justice Chapman 
held that the Pleader’s evidence was inadmissible 
under section 28 of the Evidenco Act and remand- 
ed the suit. On further appeal under section 15 
of the Letters Patent: 


Held, (1) that the 2nd deferdant’s statement to the 
plaintiff's Pleader was admissible in evidence, in the 
absence of an express or implied understanding 
between the parties that evidence of the same was 
not to be tendered; [p. 574, col. 1; p, 576, col, 2.] 


Wallace v. Small, M. & M. 446; Afahabeer Singh v 
Dhujjoo Singh, 20° W. R. 372; Watts v. Lawson, 
M.& M. 447n; Nicholson v. Smith, 3 Stark. 128; 
Harding v. Jones, 1 Tyr. & Gr. 126; Jorden v. Money, 
(1854) 6 H. L. C. 185 at p. 245; 23 L. J, Ch. 865; 10 
E. R. 868; 101 R. R. 116, referred to, 


(2) that the statement was admissible against the 
other defendants, [p, 576, col. 2; p, 577, col, 2.] 


Kali Kishore Chowdhury v. Gopi Mohan Roy 
Chowdhury, 2 ©. W, N. 166, not approved. 


Kowsulliah Sundari Dasi v. Mukta Sundari Dasi, 
110. 588; Chalho Singh v. Jharo Singh, 18 Ind, Cas, 
61; 39 ©. 995, referred to, 


_ Per Sanderson, C. J—The mere fact that it was 
contemplated between the parties thata suit wag 
about to be instituted will not make a conversa- 
tion as regards settlement of the claim a privileged 
conversation ora conversation without prejudice or 
a it from being given in evidence. [p. 574, 
col, 1. 


The second conversation is a natural consequence 
of the first conversation which took place a month 
before, and as the first conversation is not privileged, 
no difference can be drawn between the first and 
second conversation as to their being admissible in 
evidence. [p, 675, col. 1,7 


The defendants can be looked upon as co- 


contractors as they were joint tenants of the- . 


plaintiffs. When one of those contractors or partners 
came to the plaintiffs Pleader for the purpose of 
seeing whether he could not settle the action which 
was brought by the plaintiff against all the defend. 
ants, he must be implied to have anthority to act on 
behalf of all the defendants. [p. 575, col. 2.] 


Per Mookerjee, J.—When several persons are 
jointly interested in the subject-matter of a suit, 
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an admission of any“one of these persons is receivable 
not only against himself, but also against the other 
defendants, whether they be all jointly suing or 
sued, provided that the admission relates to the 
subject-matter in dispute and be made by the 
declarant in his character of a person jointly 
interested with the party against whom the evidence 
is tendered. [p. 577, col. 2.] 


An offer of compromise, the essence whereof is 
that the party making itis willing to submit to a 
sacrifice or to make a concession, is rejected, 
though nothing was expressly said at the time 
respecting its confidential character, only if it 
clearly appears to have been made on the faith of 
a pending treaty into which the party was led by 
the confidence of an arrangement being effected. 
In the absence, however, of any express or strongly 
implied restriction as to confidence, an offer of a 
compromise is clearly admissible and may be material 
ag some evidence of liability, although it may not 
be proper to enquire into the exact terms offered, 
as such offer might have been made forthe sake 
of purchasing peace, and without any intention 


to admit liability to the extent of the claim. [p. 576, ` 


col. 2; p. 577 col. 1.] 


Appeal, under section 15 of the Letters 
Patent, against the decree of Mr. Justice 
Chapman, dated the llth March 1913, in 
Appeal from Appellate Decree No. 357 of 
1911. 

FACTS material to the report were as 
follows:— 

The plaintiff brought a suit for rent. The 
defendants pleaded payment and in support 
of their plea produced two receipts. The 
Registrar Munsif of Munshigunge (Dacca) 
found the receipts to be fabricated and dec- 
reed the suit. The defendants appealed 
and the Additional District Judge of Dacca; 
dismissed the appeal. He agreed with 
the Munsif in his findings and greatly 
relied upon the evidence of the plaint- 
if?s Pleader, who proved that defend- 
ant No. 2 came to him on two occasions, once 
before the suit and on another day when the 
suit had been filed, and asked him to make a 
settlement by diminishing the amount of the 
interest claimed by the landlord. A second 
appeal preferred by the defendants was dis- 
missed by Chapman, J., by the following 
judgment: 

“The question in this case was whether the 
rent sued for had been paid or not. The 
learned District Judge says the determining 
factor in the case is the evidence of .the 
plaintiff's Pleader and that evidence was to 
the effect that one of the defendants had 
approached him at the time when the suit 
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was filed and subsequently for the purpose of 
compromise. Now the Courts below have 
not considered the application cf section 23 
of the Evidence Act. It seems to me quite 
clear, having regard to the time when this 
offer of compromise was made, that it was 
made on the understanding that evidence of 
it would not be given in the case; the evi- 
dence was inadmissible. Moreover the evi- 
dence referred to only proved an admission 
by defendant No. 2 and his admissiun is no 
evidence against the other defendants in the 
case. 

The judgment and decree of the learned 
District Judge is set aside and the case is 
remanded for decision upon the evidence after 
Jeaving out of consideration the evidence 
given by the plaintifi’s Pleader.” 

The costs will abide the result. 

Babu Jogesh Chandra Roy (with him Babu 
Prokash Chandra Mozamdar), for the Appel- 
lant, urged that the evidence of the talk about 
the compromise was wrongly excluded by 
the Hon’ble Judge of the High Court. 
There was no circumstance from which it 
could be reasonably inferred that there was an 
implied understanding that the conversation 
took place without prejudice. He referred to 
Mahabeer Singh v. Dhujioo Singh (1), Taylor 
on Evidence, section 795 and sections 774, 
796,797, Powell on Evidence, page 2938; and 
Phillip’s Evidence, page 110. 


As regards the admissibility of that evi- 
dence against the defendants other than the 
one who made the proposal for compromise, 
his argument was that all the defendants had 
a common interest in the matter, so that it 
could not be reasonably held that one of them 
would make the proposal without consulting 
the others. He referred to Kowsulliah Sundari 
Dasi v. Mukta Sundari Dasi (2) and Challho 
Singh v. Jharo Singh (3). Moreover, the evi- 
dence while given in the first Court was not 
objected to, so it ought not to be excluded 
afterwards. If it were objected to, some other 
evidence relating to the same point might bave 
been given or the plaintiff might have proved 
his case in some other way. At any rate, the 
omission on the part of the defendants to 
object to the admissibility of the evidence 


£ 
Tnd. Cas. 61; 39 C. 995, 
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goes to show that they themselves did not 
think that the talk of compromise took place 
on the understanding that no evidence of it 
would be given. 

Babu Rajendra Chandra Guha, for the Re- 
spondents.—Section 23 of the Evidence Act 
makes evidence of the compromise talk 
irrelevant. Therefore there cannot be any 
waiver by reason of the omission to object. 
The section is based on principles of public 
policy and cannot be evaded by the doctrine 
of waiver. An offer of a compromise is made 
for the sake of purchasing peace, such an 
offer does not amount to any admission of 
liability, The defendant might have thought 
it prudent to make an amicable settle- 
ment with the landlord instead of fighting 
with him, though he knew the landlord’s 
claim was false. As regards the question of 
objection, as a matter of fact objection was 
taken in the Court of first instance. But 
even if no such objection was taken, the 
omission could not make the admission re- 
levant, if it was really irrelevant under the 
law. See Miller v. Babu Madho Das (4). 

Again, if it is held that there was ad- 
mission of liability on the part of the de- 
fendant who - approached the landlord's 
Pleader for a compromise, such admission 
cannot affect the other defendants. There 
is no evidence, no circumstance in the case 
showing that this defendant had the authority 
of the other defendants to make the ad- 
mission. It has been held that an admis- 
sion of a co-tenant is not admissible against 
the other co-tenants. Vide Kali Kishore Chow- 
dhury v. Gopi Mohan Roy Chowdhury (5). 


In any case there ought to be a remand, as 
part of the evidence concerning the admis- 
sion was misapprehended by the first Appel- 
late Court. 

JUDGMENT. 


Sanperson, O, J.—This is an appeal from 
the judgment of Mr. Justice Chapman, by 
which he set aside the judgment of the 
Officiating Additional District Judge of Dacca 
whereby he affirmed the judgment of the 
learned Munsif, 


The action was brought for rent by the 
plaintiff, and the defence was that the 


(4) 281. A. 106; 19 A 76; 7 Sar. P. O. J. 73. 
(5) 2 0. W. N, 166. 
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rent had in fact been paid. The learned 
Munsif found that it had not been paid. 

The learned Officiating District Judge 
investigated the facts and came to the 
conclusion, as the learned Munsif did, that 
the rent had not in fact been paid, ard he 
said inhis judgment: “The learned Munsif 
has disbelieved the witnesses to payment 
for cogent reasons and they have not been 
met.” Then after making a few other 
observations he goes on to say:—‘The 
determining factor in the case is the evidence 
of the plaintiff’s Pleader. He deposes that 
defendant No. 2came to him before the 
suitand asked him to make a settlement,” 
and onreference to the evidence it appears 
that the interview to which the learned 
District Judge was referring was about a 
month before the suit was instituted. The 
form of settlement was suggested, viz., diminu- 
tion cf interest. On the day the suit was 
filed defendant No. 2 again came with a 
relation and asked the Pleader not to file 
the deficit Court-fee stamps but to make 
a compromise.” Now the learned Judge who 
has allowed the appeal from the District 
Judge came to the conclusion that this 
evidence of the plaintiff's Pleader ought 
not to have been admitted; and the learned 
Vakil for the defendants has supported his 
judgment upon this ground. He says that 
reference must be made, to section 28 of 
the Indian Evidence Act, -which runs in 
this way: “In civil cases .no admission is 
relevant, if it is made either upon an express 
condition that evidence of it is not to be 
given, or under circumstances from which 
the Court can infer thatthe parties agreed 
together that evidence of it should not be 
given.” Now, itis admitted by the learned 
Vakil forthe defendants that this case does 
not come within the first branch of that 
section, or, in other words, he agrees that 
there was no express condition that the 
evidence of this conversation or interview 
should not be given. But he says that it 
does come within the second branch of it, 
because he argues that there were circum- 
stances from which the Court could infer 
that the parties agreed together that the 
evidence of it should not be given. The 
learned Judge, Mr. Justice Chapman, has 
taken that view, and he says “that evidence 
was to the effect that one of the defendants 


574 
MEAJAN MATBOR 9, ALIMUDDIN MEA. 


had approached him at the time when 
the suit was filed and subsequently for the 
purpose of compromise.’ It is to be 
pointed out, first of all, that the learned 
Judge has somewhat misunderstood the 
evidence in the case, because the first 
interview between the defendant No. 2 and 
the plaintiff’s Pleader was at least a month 
before the suit was instituted, and was not 
at the time when the suit was filed as the 
learned Judge says it was. We have to 
seek whether there are any circumstances 
in this case from which we can infer that 
there was an understanding between the 
plaintiff’s Pleader and the defendant No. 2 
that the conversation which they had about 
the settlement of this suit should not be 
given in evidence against the defendants. 
I did not see those circumstances, and I 
asked the learned Vakil yesterday what 
‘they were and so far as I can make 
out from his argument, they were that 
inasmuch as there was a snit about to 
be instituted, and inasmuch as this conver- 
sation was abouta compromise of the claim, 
“it must be inferred that it was intended 
by the parties that that conversation should 
be a privileged conversation or should be 
a conversation without prejudice. I do not 
think that the mere fact that it was contem- 
plated between the „parties that the suit 
was about to be instituted prevents the 
conversation as regards a settlement of the 
. claim from being given in evidence. 


My opinion is supported by the case to 
which my attention was drawn by my 
learned brother Mr, Justice Mookerjee and 
which was decided so long ago as 1830 
by Chief Justice Lord Tenterden, in Wallace 
v, Small (6). There the action was upon 
an assumpstt ona charter party. There was 
some difficulty in fixing the defendants with 
the contract. It appeared, however, that 
after the action was brought—I draw atten- 
tion to that because the conversation in the 
present case was atleast a month before 
the action was brought, while in that 
case [ Wallace v. Small (6)] it was after the 
` action had been brought—an offer of a 
specific sum .had been made and evidence 
was given on the part of the plaintiffs 
that a friend of theirs in consequence 


(6) M. & M. 446. 
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went to the defendants and advised them to 
increase their offer, and that the defendants 
refused to do so saying “we shall lose enongh 
by the charter party as itis”, The witness 
stated that nothing was said about this 
communication being without prejudice: 
The Attorney-General for the defendants 
argued that the evidence was inadmissible 
and he said that “from the very nature of 
the transaction it appears to have been a 
negotiation for a compromise”, the very 
argument. which the learned Vakil put 
forward in this case “and if so, it must be- 
understood to be without prejudice, although 
nothing is said on that subject at the time, 
nor does it, even if admitted, amount to any 
proof of liability.” There the learned Chief 
Justice said that the evidence ought to 
be admitted; and he also said he thought 
it good prima facie evidence of, liability. He 
said “it is not said to be without pre~ 


. judice, and an offer to compromise may 


be very well made, without any restriction as 
to confidence.” That is entirely in accordance 
with my judgment, and not only that, but 
within my experience. 

The mere fact of the conversation taking 
place when the parties were coùtemplating 
that a suit might be instituted, is not in 
itself sufficient to prevent the conversation 
from being put in evidence. That’ really 
disposes of the first conversation. I ought tó 
mention in connection with that, that when 
the case was being tried in the Court of first 
instance, no objection was: taken by those 
who were appearing on behalf of the defend- 
ants to the conversation which took place 
a month before the institution of the snit 
being given in evidence. That, of course, is 
not conclusive, but ib is some evidence at 
least that the parties themselves did not 
regard that conversation as being a privileged 
conversation. 


Then, it is said that the second conversa- 
tion which took place abont the time 
of the filing of the suit is privileged. It ig 
quite true that objection was taken to that 
being given in evidence in the first Court. 
But it seems to me that the second conversa- 
tion was a natural consequence of the first 
conversation which took place a month before. 
As I understand, it only amounted to this, 
that the defendant must have obtained 
information that the suit was filed and that 
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the deficit Court-fee had not yet been paid, 
and he and a relation went to the plaintiff's 
Pleader, and in fact asked for time in order 
to see whether the suit might not be com- 
promised, Having formed the opinion, as 
I have said before, that the second conversa- 
tion followed asa natural consequence of the 
first and that the first conversation was not 
_ privileged, Ido not think that any differ- 
ence can be drawn between the first and the 
second conversation as to their being admis- 
sible in evidence. 

A subsidiary point was taken by the 
learned Vakil on behalf of the defendants 
that the learned District Judge had mis- 
understood the effect of the evidence as to 
the second conversation, namely that the 
learned District Judge said that if was 
the defendant No. 2 who took part in the 
conversation on the second occasion, where- 
as, as a matter of fact, it was the relationiwho 
went with him who made the offer of com- 
promise. I really think that it is too small a 
point to require any serious consideration, 
because that was a conversation which took 
place in the presence of defendant No, 2 and 
it must be taken to have been made with 
his authority. i 

The other point upon which the learned 
Vakil relied was that even if the conver- 
sation was rightly admitted, it ought to have 
been admitted only against the defend- 
ant No. 2, who is supposed to have made 
the admission. I think that the learned Judge 
did take it as being an admission against all 
the defendants, and, therefore, it is necessary: 
to consider whether the admission made by 
the defendant No. 2 can be taken in evidence 
against all the defendants. In my judgment, 
it can. The question depends upon section 
18 of the Indian Evidence Act which runs in 
these terms, “statements made bya party tothe 
proceeding, or by an agent to any such party, 
whom the Court regards, under the circum- 
stances of the case,as expressly or impliedly 
authorized by him to make them, are admis: 
sions.” Here again there is no express 
authorization of the defendant No, 2 to make 
these admissions. If these admissions are to 
be taken against all the defendants they 
` must come within the implied authority by 
the other defendants to him, Now it was 
pointed out by Sir Richard Garth, when he 
was the Chief Justice of this Court, in the 


INDIAN OASES. 


575 


case of Kowsulliah Sundari Dasi v. Mukta 
Sundari Dasi (2), that this section which 
I bave just read is a concise statement of 
the law which was, 1 think, correctly laid 
down in Mr. Taylor’s book on Evidence 
because the learned Chief Justice says at 
page 590, “Where there are several co- 
contractors, or persons engaged in one common 
business or dealing, a statement made by one 
of them with reference to any transaction 
which forms part of their joint business, has 
always been held admissible as evidence as 
against the others”. Then he refers to the 
passage in Taylor on Evidence, Volume I, 
Ist edition, page 489, section 525 (which ig 
now section 543);— When several persons 
are jointly interested in the subject-matter 
of the suit, tbe general rule is that the admis- 
sions of any one of those persons are receiy- 
able against himself and fellows, whether 
they be all jointly “suing or sued, provided 
the admission relates to the subject-matter in 
dispute and be made by the declarant in his 
character of a person jointly interested with 
the party against whom the evidence is 
tendered”. Then he further says, “The 
principle of this rule is, that for the purpose 
of making these statements with reference 
to the joint concern or common subject of 
interest, one partner or co-contractor is con- 
sidered to be the agent of the others; and this 
rule, as I take it, is “enacted, though in a 
somewhat concise form, in section 18 of the 
Indian Evidence Act.” In my judgment the 
defendants in this case can be looked upon as 
co-contractors as they were joint tenants 
of the plaintiffs. In one sense they may be 
looked upon as partners. When one of those 
contractors or partners comes to the plainte 
iff's Pleader for the purpose of seeing whe. 
ther he cannot settle the action which was 
brought by the plaintiff against all the defend- 
ants, it seems to me that he must be implied 
to have authority to act on behalf of all the 
defendants. For these reasons I think the 
evidence was rightly admitted, not only as 
against the defendant No. 2 but as against 
all the defendants: and consequently, that 

evidence having been rightly admitted, I 
think the learned Judge Mr, Justice Chapman 
was wrong and that this appeal ought to be 
allowed. The result of that is that the 
judgment of the District Judge is restored, 
The defendants will have costs both in this 
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appeal and the appeal before Mr. Justice 
_ Chapman, 

Mookersez, J.—I am of opinion that upon 
each of the two questions of law involved in 
this appeal, the rule has been too broadly 
formulated .by Mr. Justice Chapman and that 
if the principles applicable are duly quali- 
fied, his judgment cannot possibly be sus- 
tained. 

The plaintiff brought this suit against the 
defendants for recovery of arrears of rent 
due under a lease executed in favour of 
their father on the 3rd February 1897. The 
substantial defence was a plea of payment. 
This plea was overruled concurrently by 
both the Courts below. Upon appeal to this 
Court Mr. Justice Chapman has reversed the 
decision of the District Judge and has 
remanded the case for reconsideration, on the 
ground that the decision of the District Judge 
was based on evidence inadmissible in law. 

The evidence to which exception is taken 
is that of the Pleader for plaintiff, who 
deposed that the second defendant had 
“ come to him before the institution of the 
suit and had asked himto arrange for a 
settlement by- way of remission of interest. 
The District Judge held that this request 
for remission of interest was an indirect 
admission that the whole of the amount 
claimed was due; in other words, that tke 
plea of payment was untrue. On behalf of 
the defendants, it was argued before Mr. 
Justice Chapman, first, that that evidence was 
not admissible to prove that the defendant had 
proposed a settlement and had thereby 
indirectly admitted the claim; and secondly, 
that even if the admission was held admis- 
sible as against the second defendant, it could 
not be used as against the other defendants, 
Mr. Justice Chapman has given effect to both 
these contentions. 

As regards the first objection, Mr. Justice 
Chapman observed that the Courts below 
did not consider the application of section 
23 of the Indian Evidence Act and that it 
was quite clear that having regard to the 
time when the offer of compromise was 
made, it was made on the understanding 
that evidence of it would not be given in 
the case. Now, section 23 provides that “in 
civil cases no admission is relevant, if it 
is made either uponan express condition 
that evidence of it is not to be given or 
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under circumstances from which the Court can 
infer that the parties agreed together that 
evidence of it should not be given.” It is 
not disputed that in the case before us, 
there was no such express condition; con- 
sequently, the defendants can rely only 
on that portion of section 23 which provides 
for the exclusion of an admission made 
under circumstances from which the Court 
can infer that the parties agreed together 
that evidence of it should not be given. 
The judgment of Mr. Justice Chapman does 
not specify the circumstances from which, in 
the present case, this inference could be 
drawn. Apparently he assumed that because 
an offer of compromise was made, there 
was necessarily an implied understanding 
that evidence of it would not be given in 
the case. This view is supported, to some 
extent, by the observation of Mr, Justice 
Phear in the case of Mahabeer Singh v. 
Dhujjoo Singh (1), where the following 
statement will be found: “It is a rule 
which all Courts of Justice find it right 
to observe that nothing which passes 
between the parties to a suit in any 
attempt at arbitration or compromise, 
should be allowed to effect the slightest 
prejudice to the merits of their case as it 
eventually comes to be tried before the 
Court. Unless this were so, the only thing 
which could be prudently recommended to 
suitors would be, never to listen for one 
moment to any proposal to settle the 
matter, or to compromise it, after it had 
come into the Civil Court.” This proposi- 
tion was enunciated in respect of a case not 
governed by the provisions of the Indian 
Evidence Act, 1872. It is consequently not 
necessary for me to consider whether the 
statement was a correct expositionof the 
law as it stood before 1872. But, in my 
opinion, the rule enunciated in the 
judgment mentioned is expressed too broadly, 
In view of the provisions of section 23 of 
the Indian Evidence Act, an offer of com- 
promise, the essence whereof is that the 
party making it is willing to submit toa 
sacrifice or to make a concession, is reject- 
ed, though nothing was expressly said at 
the time respecting its confidential character, 
only if it clearly appears to have been 
made on the faith of a pending treaty to 
which the party was led by the confidence 
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of an arrangement being effected. Inthe 
absence, however, of any express or strongly 
implied restriction as to confidence, an offer 
of compromise is clearly admissible and 
may be material as some evidence of 
liability, although, as has been said, it 
may not be proper to enquire into 
the exact terms offered, as such an offer 
might have been made for the sake of 
purchasing peace and without any intention 
to admit liability to the extent of the 
claim. That this is the true rule is obvious 
from the decisions in Wallace v. Small (6), 
Watts v. Lawson (7) and Nicholson v. Smith 
(&). The rule is also well illustrated by 
the decision in Harding v. Jones (9), where 
` the fact that the drawer ofa bill, whose 
signature was in issue, had proposed a 
settlement was used against him as his admis- 
sion. Reference may in this connection 
be also made to the observations of Lord 
St. Leonards in Jorden v. Money (10), with 
reference to negotiations between an attorney 
on the one side and the opposite party: “When 
an attorney goes to an adverse party with 
a view to a compromise, or to an action, 
you must always look with very great care 
at his evidenee of what then occurred. 
There must be such a disposition in an 
attorney, who has brought an action, to 
maintain it, that it is always very desirable 
that the attorney should abstain as much 
as possible from talking toa person, when 
he means afterwards to swear to the 
conversation, and upon that conversation 
to found a right which otherwise might 
not be found to exist.” 
would have been obviously superfluous, if, 
as has been contended by the respondent 
in this case, all negotiations for settlement 
between the attorney on one side and the 
opposite party’ had been, by reason of a 
rigidand inflexible rule, always inadmissible 
in evidence. I hold accordingly that the 
evidence of the Pleader for the plaintiff 
as to what had passed between him and 
the second defendant for the settlement of 
the case was admissible in evidence. This 
view is strengthened by the circumstance 


(D M. & M, 4474. 

(8) 3 Stark. 128, 

(9) 1 Tyr. & Gr. 135. 

(10) (1854) 6 H. L. 0. 185 at p. 245; 23 L. J. Oiu 
865 10 E. R. 868; J01 R, R. 116. 
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that no objection was taken in the Trial 
Court to the reception of a portion at any 
rate of the statement made by the Pleader. 
As regards the second objection, Mr. 
Justice Chapman has held that the evidence 
of the Pleader only. proved an admission 
by the second defendant and that such 
admission is no evidence against the other 
defendants. In support of this view, 
reference has been made on behalf of the 
respondents to the decision in Kali Kishore 
Chowdhury v. Gopi Mohan Roy Chowdhury 
(5). In my opinion, the contention that 
an admission by one defendant is not receiv- 
able in evidence as against another defend- 
ant is too broadly formulated. The cases 
to which reference has been made on behalf 
of the appellant, viz., Kowsulliah Sundari 
Dasi v. Mukta Sundari Dasi (2) and Ohalho 
Singh v. Jharo Singh (3), show that under 
section 18 of the Indian Evidence Act, an 
admission by one defendant may, in certain 
circumstances, be admissible in evidence as 
against another defendant. The principle is 
that when several persons are jointly 
interested in the subject-matter of the suit 
an admission of any one of these persons is 
receivable not only against himself but also 
against the other defendants, whether they 
be all jointly suing or sued, provided that 
the admission relates to the subject-matter 
in dispute and be made by the declarant 
in his character of a person jointly interest- 
ed with the party against whom the evi- 
dence is tendered. Now in the case before 
us the defendants have been jointly sued 
as the representatives-in-interest of the 
original tenant. As was explained in Ahinsa 
Bibi v. Abdul Kader Saheb (11), in cases of 
contract where one of the contracting 
parties dies, the right or obligation under 
the contract passes to his representatives as 
one entire juristis person. In the case 
before us, the defendants are jointly liable 
to the plaintiffs as the representatives-in- 
interest of their father, who was the original 
tenant and obtained the lease. We cannot 
consequently hold that the evidence is 
admissible as against the second defendant 
and not admissible as againsi the others. 
The. result of the acceptance of the contrary 
view would be that as against the second 


(11) 25 M. 26. 
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defendant the Court would have to hold 
that the plea of payment was untrue and 
that the plaintiff was entitled to a decree 
for the entire sum, while, as against the 
other defendants, the Court would be driven 
to the conclusion tbat the plea of payment 
was established, and that, so faras they 
were concerned, the plaintiff was not 
entitled to a decree for the whole sum. 
But it is perfectly clear that the only 
possible decree which can be made in the 
suit is a joint decree for the entire sum 
found payable by all the defendants jointly 
as representatives of the original tenant. 
In my opinion, it is plain, upon principle 
as also upon the authorities, that the 
admission was rightly used by the’ District 
Judge not merely against the second 
defendant but also against the other defend- 
ants. On these grounds, I agree that the 
decree made by Mr. Justice Chapman must 
be reversed and that of the District Judge 
restored with costs. 
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Appeal allowed. 


MADRAS HIGH COURT. 
' Sgconp Crvin Appean No. 1357 or 1914. 
March 24, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
CHIKKAM AMMIRAJU AND OTHERS— 
Deirenpants—APPELLANTS 
, versus 
CHIKKAM SHESHAMMA AND ANOTHER— 
PrLantivrs— RESPONDENTS. 
` Contract Act (TX of 1872), ss. 15, 16 (2) (b)— 
‘Coercion’, from whom jt must proceed—Release-deed, 
ewecution of, by threat of suicide—Contract voidable—‘To 
the prejudice of any other person’, meaning of. 

The ‘coercion’ that will invalidate a contract under 
section 15 of the Contract Act need not proceed 
from a party to the contract, or be immediately 
directed against the party whom it is intended to 
coerce to enter into the contract, or affect his pro- 
perty or be specifically to his prejudice. [p. 679, 
col. 1; p. 580, cols, 1 & 2.] 

Plaintiffs Nos. 1 and 2, mother and son, executed 
a deed of release of their properties to defendant 
under pressure from S, husband of Ist plaintiff and 
father of the 2nd, as S threatened’to commit suicide 
if the plaintiffs did not effect the release. In the 
present action to set aside the deed: 

Heid, per Sadasiva diyar, J—That Ss threat to 
eommit suicide mounted to ‘coercion’ and ‘undue 
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influence’ invalidating the release under sections 15 
and i of the Contract Act. [p. 579; col, 2; p. 580, 
col. 1. 

Per Moore, J—That the prejudice to Ss own life 
was not sufficient to bring the threat to commit 
suicide within the definition of coercion, and that, 
though S was in a position to dominate the' will 
of the plaintiffs, the document was not voidable for 
undue influence as § was not a party to the contract 
ee 16 (2) (b) of the Contract Act. [p. 580; 
col, 2. 

Askari Mirza v. Jai Kishori, 16 Ind. Cas. 344; 15 O. 
C. 92, Ranzanayakammay. Alwar Setti, 13 M. 214, 
referred to. 

In dealing with a case of coercion, the Court should. 
decide whether the alleged act of coercion amounts 
to an aa under the Indian Penal Code. [p. 580, 
col. 2. 


Second appeal against the decree of. the 
District Court of Gudavari at Rajahmundry, 
in Appeal Suit No. 6 of 1913, preferred 
against that of the Conrt of the Tem- 
porary Subordinate Judge, Rajahmundry, in 
Original Suit No. 4 of 1912. _ 

Mr. M. Patanjali Sastri for Mr, P. Nara- 
yana Moorthy, for the Appellants. 

Mr. G. Venkataramiah, for the Respond- 
ents, ` 

JUDGMENT. 


Sapasiva A1yar, J.—The defendants are the 
appellants. The only question in this case 
is whether the release-deed, Exhibit A, was 
executed by the plaintifis with their free. 
consent, or whether it was obtained from 
the two plaintiffs (mother and son) through 
the exercise of coercion or undue influence 
or both brought to bear upon them by the 
defendants (the younger brothers of the lst 
plaintiff's husband) and their father Do- 
ralyya through the Ist plaintiff's husband 
Swami, who threatened to commit suicide 
unless the plaintiffs executed the release- 
deed (Exhibit A) in respect of their rever- 
sionary rights in certain lands, which the 
1st plaintifi’s mother had sold without neces- 
sity to the defendants’ father’s vendor. 

The lower Courts found (a) that the Ist 
plaintiff's husband (the 2nd plaintiff’s father) 
did threaten to commit suicide if the plaintiff 
would not execute the release-deed and that 
it was on account of that threat working 
on their minds that the plaintiffs executed 
the deed; (b) that such a threat was “coer- 
cion” and a deed brought about by such a 
threat is not a deed executed with free con- 
sent, and. (c) that though the threat was not 
made by the defendants (the parties: to 
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the deed) but by their brother, the document 
was voidable, as “coercion” used by a 
person who is nota party to the deed also 
negatived free consent. On these findings, 
the plaintiffs suit for cancellation of the deed 
was decreed. 

The material contentions in second appeal 
are found in the grounds 3 and 4of the 
memorandum as follows:— 

3. The facts relied upon by the Courts 
below do not in law constitute coercion or 
undue influence.” 

4. The Courts below ought to have held 
that any persuasion on the part of the Ist 
plaintiff's husband, who is no party to Exhi- 
bit A, even if proved, cannot invalidate the 
document.” Coercion is defined (Contract 
Act, section 15) as “committing, or threaten- 
ing to commit, any act forbidden by the 
Indian Penal Code, or the unlawful detaining, 
or threatening to detain, any property, to 
the prejudice of any person whatever, with the 
intention of causing any person to enter into 
an agreement.” I think the words “any 
person whatever” have been advisedly used 
by the Legislature to indicate that the act 
need not be to the prejudice of the person 
entering into the contract. I think also 
that the words “to the prejudice of any 
person whatever,” which are separated by a 
comma from the previous word “property,” 
relate both to the committing or threatening to 
commit an act forbidden by the Penal Code 
and to the unlawful detaining or threaten- 
ing to detain property. It means the same 
thing whether, when a man kills himself, it 
is called an act of suicide or a successfully 
accomplished attempt to commit suicide; and 
an attempt to commit suicide is -punishable 
under the Penal Code. Hence suicide and an 
attempt to commit-snicide aré acts forbidden 
by the Penal Code, though the former cannot 
be punished under the Code as a dead 


man cannot be punished. Provided the threat. 


of the forbidden act does have the intended 
effect of bringing about the consent to the 
agreement, it does not matter who made the 
threat or to whose prejudice it was made. 
Mr. Patanjali Sastriar for the appellants 
argued that the “prejudice” to the feelings 
or to the supposed spiritual welfare of the 
wife and son of Swami by the carrying out 
of Swami’s threat was not the sort of pre- 
judice contemplated by section 15 and that 
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the “prejudice” to Swami’s own life by the 
threatened act was immaterial as he was not 
a party to the deed. It is unnecessary to 
go into the question whether prejudice or 
injury to sentiments, feelings or supposed 
spiritual welfare is also contemplated in the 
definition of coercion in the Contract Act. 
(See, however, sections 298, 499, 508, eta, 
of the Indian Penal Code showing that the 
Criminal Law does recognize also acts 
causing some of such sentimental injuries 
ag punishable.) I agree with the lower 
Courts that the prejudice to Swami’s own 
life is sufficient to bring his threat within 
the definition of “coercion,” provided it was 
intended by the person using the threat to 
bring about the agreement thereby. Mr. 
Sastriar put the following question in sup- 
port of hiscontention: “Suppose A threatens 
to blow up the Taj Mahal unless B gives 
O a pro-note for Rs. 10,000 and suppose B 
is a man of such fine artistic feelings that 
to save the noble structure, he gives the 
pro-note, is the note voidable for coercion?” 
I see no difficulty in answering the question 
in the affirmative, provided the Court is able 
to arrive at the conclusion that the threat 
(which was to do an actof mischief or 
vandalism prohibited by the Penal Code to 
the prejudice of Government) was intended 
to bring about the execution of the pro- 
note and did have that effect. (I need not say 
that the mere use of the threat will not render 
the agreement voidable unless the agreement 
was not only intended to be but was actually 
“caused” by it. See section 19 of the Con- 
tract Act and the explanation thereto.) That 
the threat need not proceed from the party 
to the agreement has been held in Askari 
Mirza v. Jai Kishori (1), relying on the well- 
known books of Shephard and Pollock on the 
Contract Act. It id unnecessary to consider in 
detail the question whether the release-deed 
wascaused by undue influence. The line 
between coercion (section 15 of the Contract 
Act) and undue influence (section 16 of the 
Act) is sometimes thin and it is possible to 
conceive of cases where the act might fall 
under both heads. In Ranganayakamma v. 
Alwar Setti (2) a widow executed a deed of 


(1) 16 Ind. Cas. 344; 15 O. O. 92, 
(2) 13 M. 214. 
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adoption, as her relations (not the adopted 
boy) obstructed the removal of her husband’s 
corpse by her or her guardian to the crema- 
tion ground unless she executed the deed. 
Collins, ©. J., and Muthusawmi Aiyar, J., held 
that the act of the defendants was an unlaw- 
ful act covered by section 15 or section 16 
of the Contract Act (see at page 224). I 
think that when a man uses a threat of 
suicide to his wife and his son and they, owing 
to the distress of mind caused by the strength 
of that threat, execute a document, they are 
persons “whose mental capacity” (which, 
I take it, includes volitional freedom and 
strength) “is temporarily affected by reason 
of mental distress” within the meaning of 
that expression in clause (2) (b) of section 16 
of the Contract Act. 

I would, therefore, 
appeal with costs. 

Moors, J.—I regret that I have the mis- 
fortune to differ from my learned brother. 


The findings of the lower Courts which 
we must accept are that, under athreat of 
suicide by Swami, his wife, the Ist plaintiff, 
and his son, the 2nd plaintiff, executed the 
release-deed. There is evidence that the Ist 
plaintiff was greatly distressed owing to her 
son having run away from home in order 
to avoid baving to execute the document, and 
that owing to the pressure brought to bear 
upon her by her husband, coupled with his 
threat to commit suicide, she was induced to 
join in the execution of a document. I have 
found considerable difficulty in deciding the 
question whether the husband’s threat to 
commit suicide amounts to coercion as defined 
in section 15 of the Contract Act. The 
difficulty lies in the words “to the prejudice 
of any person”? which occur in the section 
and which must, I think, be read with both 
branches of the section. The lower Courts 
have not dealt with the question in a satis- 
factory manner. The Subordinate Judge 
says: “The degrading position to which a res- 
pectable Hindu wife would be reduced in 
case Swami had given effect to his threat 
should have considerably contributed in 
(sic) inducing the plaintiff to sign Exhibit 
A.” The District Judge observes that 
“there is no doubt -that a threat to commit 
suicide constitutes coercion within the mean- 
ing of section 15 of the Contract Act.” The 
words`of the section are very wide, and the 
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coercion invalidating the contract need not 
proceed from a party to that contract, or be 
immediately directed against the party whom 
it is intended to coerce to enter into the 
contract, or affect his property or be speci- 
fically to his prejudice. ' 

The words “act forbidden by the Penal 
Code” make it clear that the Court must 
decide whether the alleged act of coercion is 
such as to amount to an offence. 


Suicide is, I take it, an act forbidden by 
the Penal Code, as the abetment of suicide is 
punishable (section 306, Indian Penal Code). 


I am unable- to accept as correct the 
view taken by the lower Court that the 
prejudice to Swami’s own life 
was sufficient to bring the threat within 
the definition of “coercion” (assuming 
that Swami intended by the threat to 
induce his wife and son to execute the 
release-deed). In  Ranganayakamma v. 
Alwar Setti (2) it was held that an 
adoption by a Hindu widow 13 years of age 
was not binding on her, it having been 
found that the relations of the adopted boy 
obstructed the removal of the corpse of 
her husband from her house until she 
consented to the adoption.: The decision 
proceeded on the ground that the widow’s 
consent to the- adoption was not free. The 
Court seems to have thought that the ob- 
struction tothe removal of the corpse by 
the deceased’s widow was within section 15 of 
the Contract Act as being forbidden by 
the Penal Code, the section applicable 
being presumably section 297, Indian Penal 
Code. 


In Ranganayakamma v. Alwar Setti (2), 
however, there would have been no difficulty 
in finding that the widow’s consent was ob- 
tained by “undue influence” within the mean- 
ing of section 16 of the Contract Act. As 
regards the question whether the release-deed 
was brought about by “undue influence,” it 
may be that Swami was in a position to 
dominate his wife’s will but he was nota 
party to the contract; and section 16 (2) 
(b) of the Contract Act ecnsequently dces 
not, I think, apply. 

The Subordinate Judge’s finding (para- 
graph 12 of the judgment) is that 
Exhibit A was executed under coercion, 
though net under undue influence in the 
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strict legal sense (whatever that may 
mean). The conclusionI have arrived at, 
though with considerable hesitation, is that 
the facts relied on by the lower Courts 
do not in law constitute “coercion” or 
“undue influence” soas to invalidate the 
release-deed executed by the plaintiffs. I 
would, therefore, allow the appeal. 

By tae Court.—OUnder section 98 of the 
Code of Civil Procedure, the decree of 
the lower Appellate Court is confirmed 
with costs. 

Appeal dismissed. 

v. 


R, P. 


CALCUTTA HIGH COURT. 

ÅPPEAL FROM Orpers Nos. 285 AND 334 
or 1915. 
May 26, 1916. 
Present:—Mr. Justice Teunon and 
Mr. Justice Sheepshanks. 
ASHUTOSH MOOKHERJEE AND OTHERS— 
JUDGMENT-DEBTORS—-APPELLANTS 
versus 

AKHOY KUMARI DEBI AND oraers— 


DECcREE-HOLDERS—— RESPONDENTS, 

Hindu Law—Rent-decree against widow—Hxecution 
after widow's death—Tenure in hands of reversioners, 
liability of, for sale-—Bengal Tenancy Act (B. O. VII 
of 1885), s. 65. 

A tenure orholding in the hands of the reversionary 
heirs after the death of a Hindu widow remains 
liable in respect of decrees for its arrears of rent 
obtained against the widow when she held it as 
heiress to her husband. 

Kristo Gobind v. Hem Chunder 16 ©. 511; Bireshwar 
Das Dey v. Kamal Kumar Dutt, 16 Ind. Cas. 437; 17 
CO, W. N. 337, distinguished. 

Jiban Krishna Roy v. Brojo Lal Sen, 30 C. 550; 
5 Bom. L. R. 428; 30 I. A. 81; 7 C.W. N.425, followed. 


Appeals against the orders of the District 
Judge, Bankura, dated the 23rd March 1915, 
affirming that of the Munsif, Bishenpur, 
dated the 16th September 1914. 

Babu Jadu Nath Kanjilal and Jogendra 
Kumar Dey, for the Appellants. 

Babu Mohini Mohan Chatterjee, for the Re- 
spondents. 

JUDGMENT.—These two appeals arise 
out of proceedings in execution of two decrees 
for rent. These decrees were obtained 
against a Hindu widow and on her death the 
reversionary heirs of the husband were 
brought on the record as her [representatives 
for tbe purposes of the execution. The only 
questions in these appeals are, whether the 
holding in respect of which decrees for rent 
were obtained, being now in the hands of thẹ 
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reversionary heirs, can be sold in execution of 
decrees obtained, against the widow. In 
support of his contention that the defaulting 
holding cannot be sold, the appellant has 
invited our attention to the cases of Kristo 
Gobind v. Hem Chunder (1) and Bireswar 
Das Dey v. Kamal Kumar Dutt (2). But 
in these two cases the question for decision 
was whether the estate of the husband (other 
than the defaulting tenure) could be sold in 
execution of such decrees. They, therefore, 
throw no light upon the present question. 
On the other hand the case of Jiban Krishna 
Roy v. Brojo Lal Sen (8) decided by their 
Lordships of the Privy Council appears to us 
to be good authority for the proposition that 
the tenure in ths hands of the reversionary 
heirs does remain liable in respect of decrees 
for rent obtained in the time of the widow; 
and this also is in accordance with the pro- 
visions of section 65 of the Bengal Tenancy 
Act. For these reasons we dismiss the appeals 
with costs. We assess the hearing-fee at one 
gold mohur in each case. 


Appeals dismissed. 
a 16 ©. 511. 
(2) 16 Ind. Cas. 437; 17 C. W. N. 337. i 
(3) 30 C. 550; 5 Bom, L. R. 426; 30 I, A. 8l 
(P. C^; 7 C. W, N. 435. 


PUNJAB CHIEF COURT. 

First Civit Appgau No, 1212 or 1910. 
December 18, 1915. 
Present:—Mr. Justice Chevis and 
Mr. Justice LeRossignol. 

DALIPA AND OTHERS-- DEFENDANTS — 

APPELLANTS ` 
versus 
Rant SURAJ KAUR—PiaintizrF— 
RESPONDENT. 

Custom—Adequate proof, what is—Claim based 
on custom—Custom not proved—Right of plaintif to 
rely on Hindu Law—Alienation—Dhillon Jats of 
Ambala District- Status of married daughter to con- 
test alienations by mother or step-mother—Civil Pro- 
cedwie Code (Act V of 1908), s. 11—‘Court,’ meaning 
of—‘Former’ suit, meaning of—Several suits decided 
by one judgment—Appeals—Appeals cognizable by 
different Courts—Pecuniary jurisdiciion—Decision of 
Divisional Judge in appeal from decree in one suit— 
Whether res judicata in appeal to Chief Court from 
the simultaneous decision in another suit where parties 
identical—Provision’in bar of suit—Interpretation. 

Where a claim is based on custom, the plaintiff 
must adduce clear evidence of instances in which the 
custom has been followed. Opinions, however, 
numerous that the custom ought to have been fol- 
jowed are not sufficient to justify a Court in holdin 
that the custom had been established. [p. 582, col, 2. 
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Among the Dhillon Jats of the Amballa District 
a married daughter succeeding to her father’s estate 
has the right to contest alienations effected by her 
mother or step-mother. [p. 582, col. 2.] 

Where a custom on which a claim is based is not 
proved, the plaintiff cannot fall back on any provision 
of Hindu Law in support of his case which he did not 
press at the first hearing. [p. 583, col. 1.] 

Obiter:—The right of a Hindu female to challenge 
the alienations of an earlier female life incumbent 
must be decided on the evidence adduced in each 
particular case and no general proposition can be 
laid down to cover all cases. [p. 583, col. 1.] 

The Court referred to in section 11 of the Civil 
Procedure Code of 1908 is the original Court, sub- 
ject to the proviso that that Court’s judgment 
cannot be held to be final until the time of appeal 
has lapsed or till the appeal has been finally decided. 
[p. 584, cols. 1 & 2.] 

Midnapore Zemindary Company Limited. v.. Nitya 
Kali Dasi, 24 Ind. Cas, 248, dissented from, 


Legal provisions in bar of any suit must be 
ee | interpreted in favour of the suit, [p. 584, 
col, 2. f 

Plaintiff, a married daughter, on succeeding to her 
father’s estate brought one consolidated suit in the 
District Court contesting a number of alienations 
effected by her mother or step-mother. By order of 
Court, however, the suit was split up into three 
separate suits, some of the alienations being re- 
tained in the original suit and the rest forming the 
subject-matter of the other two suits. All the three 
suits were decided by one judgment, and the decree 
in one of the suits of the jurisdictional value of Rs. 295 
was taken in appeal tothe Divisional Court, Ambala, 
which confirmed the decree of the lower Court, 
There was no second appeal preferred against that 
decision. This present.appeal to the Chief Court 
was preferred against the decree in another connect- 
ed suit. It was urged forthe respondent that the 
decision of the Divisional Court of Ambala as bet. 
ween the same parties operated as res judicata to this 
appeal: 


Hela, that the decision of the Ambala Divisional 
Judge, though a decision ina ‘former’ suit, was not 
a decision by a Court which could have dealt with 
this appeal and did not, therefore, operate as res 
judicata, [p. 584, col. 1.] 3 

Rampal Singh v. Ram Prasad Singh, 27 A.387 (P. 
C.);1 0. L. J. 46; 2 A. L. J. 237; 32 I. A. 17, Gurura- 
jammah v. Venkatakrishnama Chetti, 24 M. 360; 
Mariamnissa Bibi v. Joynab Bibi, 88 C. 1101; 10 0, 
W. N. 984; 4 ©. L. J. 149, Zaharia v. Debi, 7 Ind. Cas. 
156; 33 A. 51 (F. B.); 7 A.L. J. 861, Dakhni Din v. 
Syed Ali Asghar, 7 Ind Cas. 909; 33 A. 151; 7 A. L. 
J. 995; Beni Madho v. Indar Sahai, 3 Ind. Cas. 707; 
32 A. 67; 6 A. L. J. 991, distinguished. 


First appeal from the 
District Judge, Ambala, 
August 1910. 

The Hon’ble Mr. Muhammad Shafi, K B., 


Messrs. Nanak Chand and Gokal Chand 
Narang, for the Appellants, 


decree of the 
dated the 15th 
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Mr. Beechey and Lalas Dharm Das 

and Bent Pershad, for the Respondent. 
JUDGMENT. 

Le ROSSIGNOL, J.—By this Court’s order of 
4th April 1914 the issue “whether among, 
Dhillon Jats of the Ambala District a 
married daughter, on succeeding to her 
father’s estate, has a right to contest 
alienations effected by her mother or step- 
mother,” was sent down to the Court” 
below, for further inquiry and finding. 

The return to the remand is that no 
such right has been established. 


On behalf of the respondents Mr. 
Beechey contended that the custom had been 
established. He admitted that only one in- 
stance, that of Musammat Suraj Kaur 
printed at paper-book E, pages 10—11, had 


Kuri 


been discovered, in which a female had 
successfully challenged the alienation of 
another female, but he pointed to the 


array of 101 witnesses produced by his 
clients, and urged that though their testi- 
their opinion, the 
cumulative effect of their opinion and senti- 
ment on the point was sufficient to justify 
us in holding that the custom had been 
established. 

As to this argument it is sufficient for 
us to say that the only adequate proof of 
a- custom is clear evidence that such and 
such a custom is followed and not merely 
opinions, however numerous, that such and 
such a custom ought to be followed. 

A grievance also was made of the fact 
that the inquiry on remand had been con- 
fined to the Ambala District and it was 
urged that the boundaries of districts are 
dictated by other than ethnological consider- 
ations. | 


This argument, of course, has no novelty 
and we do not imagine that a district 
boundary is necessarily the line of demarca- 
tion between the followers of one custom - 
and the followers of another, but experience 
bas taught the lesson that customs do vary 
among members of the same tribe dwelling 
in different lozalities, and the district was 
taken as the limit for the inquiry be- 
cause there is no general tribal custom 
universally prevalent throughout this Pro- 
vince, and some limit had necessarily to ` 
be fixed, 
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In any case, this was a point which 
should have been agitated before the Bench 
which ordered the remand, and not at this 
late stage before this Bench. 

We agree with- the: Court below that 
the plaintiff-respondent has failed to prove 
that by custom she is competent to chal- 
lenge alienations by her female predecessors- 
in-title. 


Failing to prove a specific custom, Mr. 
Beechey then argued that he was entitled 
to fall back upon Hmdu Law, that on 
general principles also, e.g., on the maxim 
ubi jus, ibi remedium, t.e., ‘there is no wrong 
without a remedy,’ a female heir is of 
necessity competent to protect her right 
against the depredations of an earlier in- 
cumbent, who had merely a life-interest, 
and who was bound at her death or re- 
marriage to pass on that estate unimpaired 
to the next heir. A final plea was that 
as regards one of the appellants, Gobind 
Ram, the matter was resjudicata, inasmuch 
as in another case between plaintiff and 
Gobind Ram, the competency of the suit 
had been decided between plaintiff and 
Gobind Ram, prior to the decision of this 
appeal, by the Divisional Court of Ambala, 
and that Court’s judgment was final. 


With regard to both these points, we 
hold. that respondent is not entitled tobe 
heard; they are pleas which could and 
should have been pressed at the first hear- 
ing of this case; the order of remand as 
also the notes of my learned brother who 
was on the remanding: Bench reveal that 
they were never mentioned, nor indeed does 
Counsel for respondent assert that they 
were mentioned. We find that the position 
accepted by the respondents was that they 
were to fail or succeed according as they 
did not prove or did prove the alleged 
custom in the inquiry to be made by the 
original Court, after ‘remand. Had a right 
under Hindu Law been specifically pleaded, 
the result might have been other than it 
is, but on this we are not called upon to de- 
cide; we would note, however, that in Civil 
Appeals 1013, 1014 of 1909 of this Court, 
a Full Bench, though pressingly invited to 
do so, refused to lay down any general 
proposition regarding a female’s right to 
shallenge the alienations of an earlier female 
life incumbent and decided that the rights 
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and privileges of a female heir had to be 
decided on the evidence of each particular 
ease. 

This decision of the Full Bench would 
preclude us from giving effect to respond- 
ent’s contention that a right of inheritance 
must of necessity comprise a right to pro. 
tect the estate, even if we thought it 
right to go behind the remand crder, a 
course which as above stated we cannot 
adopt. 

The point of res judicata is of interest 
and for that reason we devote some re- 
marks to if. 

The plaintiff originally brought one con- 
solidated suit to contest a large number of 
alienation3, bat on the order of the Sub. 
ordinate Jndge, this original suit became 
three; some of the alienations were retain- 
ed in the original suit, whilst others were 
excluded from if and formed the subject- 


matter of two separate suits. All three 
suits nevertheless were decided by one 
judgment, dated 15th August 1910, and 


one of them of the jurisdictional value of 
Rs. 295-5-0 was taken in appeal to the 
Divisional Court, Ambala, which maintain- 
ed the District Court’s decree on the 
ground inter a'ra that Magsud-ul-Nissa v. 
Kaniz Zohra (1) was authority for hold- 
ing that the plaintiff did enjoy a right of 
challenge. The existence of this right 
does not appear’ to have been seriously 
questioned in that Court, where the con- 
test was waged chiefly on the points of 
necessity, estoppel and limitation. The 
Divisional Court’s confirmation of the first 
Court’s finding is dated l4th July 1913, 
and was not challenged in second appeal, 
so that it is final. 

Thus, argued respondent, before this 
Court was called upon to proceed to judg- 
ment in this appeal, there wasa final de- 
cision of a competent Court as between 
plaintiff and Gobind Ram, regarding the 
competency of the suit. 


Rampal Singh v. Ram Prasad Singh (2) 
was cited as authority that a status de- 
termined in an earlier suit between parties 
to a subsequent suit was res julicata in 
the subsequent suit, but the question in 


(1) 185 P. R. 1908; 194 P. W. R. 1908. 
~ (2) 27 A. 37; 1 C. L. J. 46; 2 A. L. J. 237 (P. 0); 
32 I. A. 17. 
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this case is whether the competency of the 
suit had been finally decided ina former 
suit. 

Gururajammah v. Venkatakrishnama Chetti 
(3) has been cited as authority for the view 
that the date of institution of the two 
suits is not the criterion for determining 
whether one suit is to be described as 
the former suit with regard to another 
suit in which the plea of ves judicata is 
raised. 

Mariamnissa Bibi v, Joynab Bibi (4) also 
was cited; in that case the Judges differed, 
but the facts of that case are not at all 
parallel with those of this case. 

In Zaharia v. Debi (5) there were two 
cross-deerees in -nly one of which an 
appeal was preferred. The appeal was 
held to be barred because the decree not 
challenged had become final. 

The decision at page 151 [Dakhnt Din v. 
Syed Ali Asghar (6)] of the same volume is to 
the same effect. 


In Bent Madho v. Indar Sahai (7) it was 
held that it is the competency of the original 
Court to entertain the two suits which 
regulates ,the application of the rule of 
res judicata, whilst in Midnapore Zemindary 
Company, Limited v. Nitya Kali Dasi (8) it 
was laid down that the doctrine of res 
judicata does not apply to Courts of first 
instance only. 

None of these judgments is precisely in 
point here. 

In this case the ‘former’ suit cannot refer 
to the District Judge’s decision, for the 
District Judge’s decision was given in all 
three suits on one day atone time. If the 
decision which operates as a bar is the 
Divisional Courts decision, then that 
decision is a decision ina ‘former’ suit, but 
it is not a decision by a Court which could 
have dealt with this suit in appeal. 

With all deference to the views expressed 
in Midnapore Zemindary Oompany, Iamated 
v. Nitya Kuli Dasi (8) we would hold that 
the Court referred to in -section 11 of the 


4 


(3) 24 M. 350. 


(4) 33 C. 1101; 10 C. W. N. 984; 4 C. L. J. 149. 
(5) 7 Ind. Cas. 166; 33 A. 51 (F. Bi) 7 A. L. J. 861 
(6) 7 Ind. Cas. 909; 33 A. 151; hen u. J. 995. 

(7) 3 Ind. Cas. 707; 32 A. 67; 6 A. L. J. 991. 


(8) 24 Ind. Cas. 243, 
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Code of 1908 is the original Court, subject 
to the proviso that that Courts judgment 
cannst be held to be final until the time of 
appeal has lapsed or tillthe appeal has been 
finally decided. -This view is confirmed 
by the language of explanation IT to the 
section. 

In this case we hold that there was no 
‘former’ decision of the original Court and 
the fact that a simultaneous decision was 
made final by the decision of the Divi- 
sional Court, a Court which was not com- 
petent to decide this appeal, before this 
appeal reached the stage of judgment, 
does not convert the simultaneous decision 
into a decision in a former suit between 
plaintiff and Gobind Ram. 

Legal provisions in bar of any suit 
must be strictly interpreted in favour of 
the suit. 

As we find that plaintiff has failed to 
prove the custom-upon which she relied, we 
accept the appeal and dismiss the suit with 
costs throughout. , 

Appeal accepted. 





CALCUTTA HIGH COURT.. 
Orper No, 1834 or 1916, 
May 3rd 1916. 
Present:—Sir Lancelot Sanderson, Kr., 
Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
ADWAITYA CHARAN CHOWDHURI— 
RESPONDENT— PETITIONER 
versus 
SORAJRANJAN CHOWDHU RY— 
APPELLANT— Opposite Parry. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 30, 
31—Judgment writen and signed by retired Judge, if 
good judgment—Apreal under Letters Patent, extension 
of time for. 

The judgment of one of the two Judges constituting 
a Division Bench of the High Court which heard an 
appeal writien and signed by him after retirement, is 
a good judgment if itis read out and delivered on 
his behalf by the other Judge. [p. 565, col. z.] 

In the special circumstances of the case the High 
Court extended the time by more than five years 
for preferring an appeal under section 15 of the 
Letters Patent. [p. 585, col. 2.] 

Appeal from Original Decree No. 84 of 
1908, being an appeal preferred against the 
decree of the Sub-Judge, 3rd Court, Midna- 
pore, passed in Sait No. 529 of 1907 and 
dated the 17th Fetru. ry 1908, 


Chief 
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FACTS material to the report will appear 
from the petition tothe High Court printed 
below :— 


“The humble petition of the abovenamed i 


petitioner most respectfully sheweth:— 

1. That your petitioner brought a suit 
for mesne profits against the opposite party 
in 1907 in the Subordinate Judge’s Court 
of Midnapore and gota decree in 1908. 

2. That said opposite party preferred 
the above mentioned appeal to this Hon’ble 
Court against that decree. 

3. That the said appeal was heard bya 
Bench consisting of Mr. Justice Richardson 
and. Mr. Lal Mohan Doss, the then Judge of 
this Hon’ble Court. i 

4. That their Lordships differed on the 
point of law and passed an order that the 
appeal might be referred tọ a third Judge 
on the 13th of January 1910. 

5. But since then the matter was never 
put before any of the Judges of this 
Hon’ble Court. 

6. That inthe meantime the Vakil for 
the appellant as well as the Vakil forthe 
petilioner-respondent died and your petitioner 


executed a second vakalatnama in favour of | 


Babu Satcouri Pati Roy, a Vakil of this 


Court who accepted it and appeared on 
his behalf. 
7. That your petitioner's said Vakil 


enquired in the office and was told that the 
judgement of Mr. Doss was signed by him 
after the date on which he retired from 
the Bench and, therefore, his judgment could 
not be regarded as a proper judgment. 


8. That if your Lordships think that the 
judgment of Mr. Doss is all right and not 
defective, the matter may be referred to a 
third Judge for hearing on the question of 
law. 

9. But that if your Lordships think that 
the judgment of Mr. Doss is no judgment 
in the eye of law, your Lordships may order 
the appeal to be heard by another Bench, 
t. e., the regular Bench taking up the appeals 
of the District of Midnapore. 

10. That the matter is pending before 
this Court for such along time and your 
petitioner has been put to such inconvenience 
that heis bound to approach your Lord- 
ships for an order for early disposal of this 
appeal. j 
- Therefore your petitioner humbly prays 
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that your Lordships will be pleased to pass 
an order for hearing of the said appeal 
either by a third Judge or by the regular 
Bench or pass any other order that would 
seem fit in this case. 

And your petitioner as 
shall ever pray.” 


in duty bound 


Babu Satcourt Roy, for the Petitioner. 
Babu Mohini Mohan Chatterjee, for the 
Opposite Party. 


ORDER. 

Sanperspn, C. J.— We think in this case 
that the matter is of some hardship to the 
parties. Speaking for myself, I think that 
the judgment which was delivered by Mr. 
Justice Richardson on behalf of Mr, Justice 
Doss, when he read out the written and 


. signed judgment of Mr. Justice Doss, was a 


good judgment: Consequently the only course 
open to the defendant is to prefer an appeal 
under section 15 of the Letters Patent. 
Of course, he will be now entirely out 
oftime, ‘but having regard to the unusual 
circumstances of this case, he ought to have 
the time extended; and we give him such 
time as is reasonable for preferring the 
appeal, and that will be one month from 
this date. ` 

The notice of the Letters Patent appeal 
may be served on the Vakil for the respond- 
ents as prayed. 


PUNJAB CHIEF COURT. 
SECOND CiviL APPEAL No. 1598 or 1913. 
December 14, 1915. 
Present:—Mr. Justice Rattigan. 
Musammat BIBI SODHAN AND ANOTHER—- 
PLAINTIFFS —APPELLANTS 
versus 
HARSA SINGH—Derenpant— 


RESPONDENT. 
Hindu Law—Mitakshara—Inheritance—Daughter of 
uncle of last male owner, whether entitled to succeed, 
According to the Mitakshara system of Hindu Law, 
a daughter of the uncle of the last male owner is not 
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entitled to inherit the property, even though there are 
no other heirs. [p. 586, col. 2.] 

Jagan Nath v. Champa, 18 A. 807; A. W. N. (1908) 
13; 3 A. L. J. 87; Jogdamba Koer v. Secretary of State, 
16 0. 367; 13 Ind. Jur. 385; Mangat Ram v. Devi Chand, 
20 P. R. 1906; 69 P, L. R. 1906, referred to. 

Second appeal from the decree of the 
Divisional Judge, Ferozepore Division, dated 
the 28th Jane 1913. 

Messrs. Nand Lal and Ralli, for the- Appel- 
lants. 

Mr. Nanak Chand, for the Respondent. 


JUDGMENT .—Plaintiff, Musammat Jowala 
Devi, belongs to an A1ora family of Ferozepore, 
admittedly governed by Hindu Law, and 
the pedigree table of her family, so far 
as ismaterial for the purposes of this case, 
is as subjoined. 





DULA MAL. 
— 
Giddar Mal Gulzari Chanan 
(alias Bulaki Mal, Mal, 
Mal), died 

withont issue. Wasan Mal, Musammat 
(widow Musammat Jowala Devi 
Sowan). (plaintiff). 


The property in suit originally belonged to 
Wasan Mal and was mortgaged after his 
death by his widow, Musammat Sewan, to the 
defendant. Plaintiff, alleging herself to be 
the legal heir of Wasan Mal (Musammat 
Sewan having died before suit), claims to 
recover possession of the said property from 
the defendant. In her plaint she stated 
that the alleged mortgage in defendant’s 
favour was fictitions and that even if 
proved to be genuine, was effected for no 
consideration and without necessity. 

Her claim was decreed by the first 
Court but was dismissed on defendant’s 
appeal, by the Divisional Judge who held 
that plaintiff was not entitled, under the 
Hindu Law prevailing in this Province, 
to inherit from Wasan Mal, her father’s 
cousin, and had, therefore, no locus standi 
to sue for possession of the property. The 
Divisional Judge further found that even 
if plaintiff could maintain the suit, the 
mortgage was valid and binding upon 
her. 

From this decree plaintiff has appealed to 
this Court, and the sole question argued be- 
fore me is as to her right to maintain the 
guit as an heir to Wasan Mal’s property. It 
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is admitted that there are no other heirs and 
that if plaintiffs claim fails, defendant’s 
possession of the property must continue 
unless Government prefers a claim thereto 
on the ground of escheat. ; 


The question then is whether under the 
Hindu Law of the Mitakshara, the daughter 
of the uncle of the last male owner is 
entitled, in the absence of all other heirs, to 
inherit the property. 


In my opinion, this question must be an- 
swered, upon the authorities, in the negative, 
as it would now appear to be settled Jaw that, 
according tothe Benares School, females do 
not succeed to males unless their right of 
inheritance is expressly recognised by some 
text in their favour. Females whose right 
of inheritance is so recognised are (1) the 
widow; (2) the daughter; (3) the mother; 
(4) the father’s mother; and (5) the father’s 
father's mother. The daughter of a consin 
is nowhere recognised as an heir and what- 
ever may be the law prevailing in the 
Bombay and Madras Presidencies (where 
female heirs to males are more favoured than 
in Bengal and by the Benares School), there 
can be no doubt thata woman in the position 
of the present plaintiff has no possible claim 
to succeed to her father’s mule cousin ac- 
cording to the Mitakshara system, {zee 
Mayne’s Hindu Law, 8th edition, page 748; 
Trevelyan’s Hindu Law, 1912, page 350; 
Mulla’s Hindu Law, page 182; Jagan Nath v. 
Champa (1), Jogdamba Koer v. Secretary of 
State (2) and Mangat Ram _v. Devt Chand 
(3). In the case last cited a reference was 
made (at page 78) to a decision of the High 
Court of Allahabad which was apparently 
not in accord with earlier decisions of that 
Court, inasmuch as it recognised the right of 
a daughters daughter to succeed in the 
absence of preferential heirs. This case 
[Bansidhar v. Ganeshi (4)] has been expressly 
dissented from in Jagan Nath v. Ohampa (1) 
and is, asthe learned Judges who decided 
the later case point out, opposed to a series 
of Full Bench and other rulings of the same 


Court. It cannot, therefore, be regarded as 
(1) 28 A. 307; A. W. N. (1906) 13; 3 A. L. J. 87. 
(2) 1 367; 18 Ind. Jur, 385. 


60. 
(3) 20 P. R. 1906; 69 P. D. R. 1906. 
(4) 22 A. 888; A. W. N. (1900) 107, 
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an authority, and in any case it would not 
support the present claim. 

I must accordingly hold that plaintiff has 
no locus standi to maintain the present suit as 
she is not entitled to succeed as an heir to 
the property of Wasan Mal, and asa result 
her appeal fails and is dismissed with costs. 
Ly Pw ay 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
First Crviz Arrear No. 207 or 1914, 
March 22, 1916, 

Present:—Sir Donald Joknstone, Kr., Chief 
Judge, and Mr. Justice Scott-Smith, 
FATTEH CHAND — DEFENDANT— 

APPELLANT 
versus 
BILAS RAI—Puatytirr AND Musammat 
KAURI AND otsers—DEFENDANTS— 


RESPONDENTS. f 

Partition Act (IV of 1893), s 2~-Partition—Order 
for sale—Court Fees Act (VII of 1870), Sch. II, Art. 
17 (vi)—Suit for possession by partition —Decree 
specifying mode of partition—Appeal—Proper fee. 

Plaintiff sued for possession by partition of cer- 
tain joint land and houses and obtained a preliminary 
decree settling the respective shares of the parties. 
The Court, having fixed the prico of the joint land, 
appointed a Commissioner and directed him to 
auction the separate pieces of immoveable property, 
the share-holders only being allowed to bid. The 
Court further ordered that the sum so realised should 
be divided among the parties according to their 
respective shares. The auction was held a few days 
afterwards. The defendant appealed objecting to 
this mode of partition: 


Held, (1) that the method of partition suggested by 
the lower Court was open to objection, as it could quite 
conveniently be made in the ordinary way by allotting 
to each sharer houses approximately of the value of 
his or her share, at the same time respecting actual 
possession so far as possible, any small excess or 
deficiency being made good by money payments; [p. 
588, col. 1.] : 
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(2) that the fact that the defendant had bid at 
the auction did not estop him from filing an appeal). 
[p. 588, col. 1.] 

(3) that as it was impossible to assign a value 
to the appellant’s claim, section 7 (iv) (b) of the 
Court Fees Act had no application to the case and 
a Court-fee of Rs. 10 was sufficient and correct under 
Article 17 (vi) of the Second Schedule of the Act. 
[p. 588, col. 1.] 


First appeal from the decree of the Dis- 
trict Judge, Ambala, dated the 22rd October 
1913, decreeing the claim. 


Mr. Gullu Ram, for the Appellant. 


Mr. Lakishmi Narain, for Musammat Kauri, 
Defendant-Respondent. 


, JUDGMENT .—In this case the first point 
for decision is a preliminary objection raised 
by Mr. Lakhshmi Narain that the Rs. 10 
Court-fee on this appeal is insufficient and 
should be made up to what the law requires. 
The suit was by oneco-sharer against four 
co-sharers for possession by partition of 
certain joint land, the jama of whole 
being Rs. 345-7-2. In the prayer it was 
said that the family house property had 
been already divided tip, but if defendants 
contested this, plaintiff should be allowed 
a separate suit for its partition. On 4th 
July 1912, the District Judge ruled that 
the suit must be for the whole of the 
joint property, whereupon an amended plaint 
was put in, which included the houses. 
Questions as to the valuation of the houses 
and of a garden had been raised, and it 
had been summarily decided that the 
garden was worth Rs. 5,000, the houses 
apparently remained standing at the value 
assigned by plaintiff—see pages 4 and 5, 
paper-book—, z. e,, some Rs. 41,760. On 
23rd October 1913, the District Judge 
passed a preliminary decree settling shares, 
giving plaintiff 1/6th and present appellant 


‘Fatteh Chand jrd. The Conrt then 
appointed a Commissioner and directed 
that the separate pieces of immoveable 


property shall be auctioned by the Commis- 
sioner among the parties, the share-holders 
only being allowed to bid. The total sum thus 
paid in will be divided among the parties in 
the proportionate shares given above. 


On 6th January 1914 the Commissioner 
held auction, and on 19th January, defendant 
Fatteh Chand filed this appeal objecting to 
the mode of partition, 


eS 


988 


INDIAN OASES. 


(i916 


OTTAPURAKKAL THAZATH SUPPI V. ALABI MASHUR KOYANNA KOYA KUNHI KOYA. 


In these circumstances we think a Court- 
fee of Rs. 10, under Artizle 17 (v7), Sche- 
dule II, Court Fees Act, is sufficient and 
correct. In our opinion section 7 (dv) (b) 
has no application to the case, as itis im- 
possible to assign a value to Fatteh Chand's 
claim. Hart Chand v. Jiwan Mal (1), relied 
on by the defence, is not in point, for there the 
plaintiff was out of possession. Here appel- 


lant does not want to be put in possession‘of _ 


any property he has not got. 

This being so, we proceed to deal with the 
case on the merits, first noticing that Mr. 
Lakhshmi Narain’s contention that Fatteh 
Chand is estopped by having bid at the 
auction cannot be accepted. Fatteh Chand 
must have made up his mind to appeal be- 
fore the auction, but like a prudent man he 
was obliged, in view of possible defeat on 
appeal, to take part in the auction and safe- 
guard his interests. 

The auction has taken place and we 
have perused its results. 
quite clear that there was no occasion for 
resort to the method of auction. The 
five sharers are in possession of various 
parcels of the house property, some having 
more and some less than their share, but 
the houses are numerous, and partition 
could quite conveniently be made in the 
ordinary way by allotting to each sharer 
houses approximately of the value of his 
or her share, at the same time respecting 
so far as possible previous actual posses- 
sion, any small excess or deficiency being 
made good by money payments. This 
involves appointment of a Commissioner to 
value the property, the fees being paid 
by the parties in proportion to their shares. 
Each party should be called upon to pay 
in his share. If any party objects, the 
plaintiff should pay subject to subsequent 
recovery. Not only is auction unnecessary, 
but it is obvious that in a case like this 
it opens a door to trickery, each sharer 
being subjected to the temptation of 
running up the prices of houses held by 
the other sharers so as to. enhance his 
own ultimate cash receipts. 


We accept the 
order of the 


set aside the 
and his 


appeal, 
Commissioner 


*(1) 28 P. R. 1908; 65 P. L. R. 1903, 


It seems to us’ 


proceedings, and direct the lower Court. 
to proceed to carry ont the partition on 
the lines indicated above, Fatteh Chand’s 
sosts here (Pleader’s fee.Rs. 50) to be 
paid by Mr. Lakhshmi Narain’s client. 
Stamp on appeal refunded. 

We may note that a razinama, signed by 
Bilas Rai, Shadi Ram and Fatteh Chand, 
was presented to us yesterday, but we 
are unable to give effect to it as Atma 
Ram and Musammat Kauri, defendants, 
gave no assent to it and Shadi Ram has 
backed out. 

Appeal accepted. 


MADRAS HIGH COURT. 
Lerrers Patent APPRAL No. 345 or 1914, 
March 15, 1916. 
Present:—Sir John Wallis, Kr., Chief 
Justice, Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
OTTAPURAKKAL THAZATH SUPPI 
AND OTHERS—-APPELLANTS < 
: versus 


Sayid ALABI MASHUR KOYANNA 


KOYA KUNHI KOYA— RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 104, 
(1) (Aa) (2, 107 (2) O. XXXIX, r. 2 (2), 
(8), XLIII, r. 1 (r)—Refusal io take action 
ander O. XXXIX, r. 2 (8)—Appeal—Change in 
language, effect of—Orders of attachment and imprison- 
ment, how to be passed—~Injunction dissolved after 
disobedience—Effect of dissolution—Object of order of 
attachment or imprisonment explained. 


An order refusing to take action under rule 2 (3) 
of Order XXXIX for an alleged disobedience or 
breach of a temporary injunction granted under 
rule 2 (2) ofthe Order is appealable and in spite of the 
change “the Court granting an injunction may 
order” made in the wording of Order XXXIX, rule 
2 (3), the Appellate Court is competent to pass the 
order which might have been passed by the Court 
of first instance. [p. 589, col. 2; p. 590, col, 2] 

Under Order XXXIX, rule 2 (8), a Court can, in 
its discretion, order either arrest or attachment of 
property and is not bound in the first instance 
to attach property and then only order imprison- 
ment, [p. 590, col. 1; p. 591,201. 2.] 


` tion. 
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Jf a disobedience or breach of an injunction, 
granted under Order XXXIX, rule 2 (2), has occurred 
and an application for action being taken under 
Order XXXIX, rule 2 (3), is made while the suit 
is pending and the injunction has not been 
dissolved owing to the dismissal of the suit, a 
subsequent dissolution of the injunction by the dis- 
missal of the suit can in no way excuse the party 
who has already disobeyed it. [p. 590, col. 1; p. 691, 
col, 2.) 

Per Srinivasa Aiyangar, J.—An order for attach- 
ment of the property or imprisonment of the person 
of a party guilty of disobedience of an injunction 
ts not, strictly speaking, enforcing the order of injunc- 
It is really a punishment for past disobedience. 
[p. 590, col. 2.) - 


Appeal, under clause 15 of the Letters 
Patent, against the judgment and order of the 
Hon’ble Mr. Justice Oldfield, reported in 
27 Ind. Cas. 181, in Letters Patent Appeal 
No. 100 of 1913, preferred against those 
of the Hon’ble Mr. Justice Miller, reported 
in 22 Ind. Cas. 404, in Civil Revision Peti- 
tion No. 772 of 1912, on the file of the 
High Court, preferred against the order of 
the District Court of North Malabar, in Civil 
Miscellaneous Appeal No, 10 of 1912 (Mis- 
cellaneous Petition No. 821 of 1911, in 
Original Suit No. 952 of 1909, on the file of 
the Court of the District Munsif, Badagara). 


FACTS of the case appear 
22 Ind. Cas. 404 and 27 Ind. 
131.. ' 

Mr, J. L. Rozarıo, for the Appellants. 


Mr, 4. Sundaram, for the Respondent. 


from 


JUDGMENT. 


Warris, C. J.—The main question in this 
appeal is whether under Order XLIII, rule 
(1) (r), an appeal lay to the District Court 
from the refusal of the District Munsif to 
take action under Order XX XIX, rule 2 (3), 
for an alleged breach of a temporary injunc- 
tion granted under Order XXXIX, rule 2 
(2). Itis quite clearthat an appeal lay in 
a similar case under section 94 of Act VIIL 
of 1859, and also under section 588 (24) of 
the Code of 1882, which corresponds to Order 
XLII, rule (1) (r); and that such appeals 
lay not only from orders in exercise of the 
powers conferred by the section but also 
from orders refusing to exercise such powers. 
It is also clear that refusal by the Court 
to take action on the breach of an injunction 
might seriously prejudice the party in whose 
favour the injunction had beeu granted, and 


Cas. | 


itis said to be likely that the Legislature 
intended to affect such right of appeal when 
it re-cast the language of section 493 of the 
old Code when enacting it in the present 
Code. The alteration is that, whereas in 
section 493, it was provided generally that in 
case of disobedience the injunction might be 
enforced by imprisonment or attachment, it 
is provided in Order XX XIX, rule 2 (8), that 
“the Court granting the injunction” may 
order the attachment or imprisonment; and 
it is said that those words constitute a 
prescribed limitation under section 107 of 
the power which the Appellate Court would 
otherwise have under that section to pass 
the order which might have been passed by 
the Court of first instance. In support of 
this contention attention was called to 
section 104 (A), which provides for an 
appeal from an order under any of the 
provisions of the Code imposing fine, or 
detention, otherwise than in the execution of 
a decree and tothe provision in section 104 
(2) that no appeal shall lie from any order 
passed in appeal under this section, which by 
virtue of sub-section (1) (A) includes orders 
made on appeal under Order XLIII (1) (r), 
and it was suggested that the alteration in 
Order XXXIX, rule 2 (3), was introduced 
to prevent an order of imprisonment being 
made by the Appellate Court, from which 
there is no further appeal-under the section. 
If, however, this was the object of the 
alteration, it goes further than was necessary, 
as the rule could equally prohibit appeals 
from a refusal to orderattachment. Farther, 
if it had been desired to restrict the right of 
appeal from orders under Order XX XIX, rule 
2, in this way, nothing would have been easier , 
than to say so expressly in Order XLIIT (1) 
(r), which is the provision dealing with 
appeals from orders under the rule in 
question, instead of in Order XXXIX, rule 2, 
which deals with original orders. It is not, in 
my opinion, permissive to read the words “the 
Court granting the injunction” as restrict- 
ing the right of appeal, unless they would 
otherwise have no effect, whereas they may 
have the effect of preventing original appli- 
cations in respect of breaches of the injunc- 
tion being made to any other Court than 
that which granted the injunction, as for 
instance in the case of the injunction having 
been granted by the original Court and the 
breach having occurred after an appeal bad 
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been preferred, or possibly after the case 
had been transferred. 

As regards the other points taken, where 
as here the injunction was disobeyed and 
the application to commit was put in while 
the suit was pending, but the order was 
made after the suit was dismissed, that does 
not, in my opinion, affect the powers of the 
Court to take action for the breach. Lastly 
there is, in my opinion, no foundation for the 
contention that the Court can only make an 
order of imprisonment after an order of 
attachment. 

I am, therefore, of opinion that the appeal 
lay to the District Judge and that he had 
jurisdiction to pass the order. Mr. Justice 
Miller has refused to revise that order and 
I am not prepared in this case to interfere 
in appeal with the exercise of his discretion. 
In the result the appeal is dismissed with 
costs. 

ABDUR RAHIM, J.—I agree. 

SRINIVASA Alyanaar, J.—Three points are 
raised by Mr. Rozario in this appeal. 
(1) That no appeal lies from the order 
of the District Munsif declining to order. 
arrest or attachment of property for dis- 
obedience ofan interlocutory injunction. (2) 
That when the Appellate Court interfered, 
the injunction had ceased to exist by reason 
of the dismissal of the sult in the first Court. 
(3) That the Court had no right to order 
arrest and imprisonment without firstordering 
attachment of property. 

General jurisdiction to make interlocutory 
orders pending suits is conferred by section 
94 of the Code. Detailed provision for the 
exercise of such jurisdiction is to be found in 
Orders XXXVIII, XXXIX and XL. Order 
XXXIX relates to interlocutory injunctions. 
General jurisdiction to entertain appeals 
from orders is conferred by section 104 of 
the Code. Order XLIII, rule J, makes 
provision for appeals from orders made 
under rules as provided for in clause (2) of 
section 104. Under clause (7) of rule 1 of 
Order XLII, an appeal is allowed from 
an order under rule 2, The injunction in the 
present case was granted under Order XX XIX, 
rule 2, by the District Munsif. The applica- 
tion for arrest and attachment was also 
made under clause (3) of rule 2 to the Court 
which granted the injunction Ge, the 
Munsif), The ‘order in question passed by 


the Munsif declining to order arrest or 
attachment under clause (3) of rule 2 is 
obviously an order under rule 2 and would, 
therefore, be appealable. But it was argued 
that the introduction of the words “ the 
Court which granted the injunction ” in 
clause (3) of rule 2 showed that an order 
under that clause can only be passed by the 
Court which granted the injunction and no 
other Court even in appeal can do so. This 
construction ignores the fundamental rule 
that an Appellate Court only passes the 
order which the first Court should have 
passed. In many cases applications are 
made and in all cases suits filed in Trial 
Courts, whose duty it is to pass orders or 
decrees and in appeals, where the Appellate 
Courts interfere, they only pass such orders 
as the first Court should have passed. (Section 
107, Civil Procedure Code.) The introduction 
of the words “the Court which granted the 
injunction” in the new Code, words which are 
not to be found inthe corresponding section 
493 of the old Code, is merely due to the 
change in the method of drafting. It is to 
be observed that the words “may be 
enforced” found in section 493 have been 
omitted in the corresponding rule and the 
omission has necessitated the re-drafting of 
the rule in the form in which it stands, An 
order for attachment of the property, or 
imprisonment of the person, of a party 
guilty of disobedience of an injunction is not, 
strictly speaking, “enforcing the order of 
anjunction.” It is really a punishment for 
past disobedience. That was probably the 


reason for the omission of the words. Fall 
scope can be given to the words “ Court 
granting the injunction” by construing 


them as applicable to the original petition. 
For example, if an injunction is granted by 
an Appellate Court, pending an appeal from 
a decree, the application to enforce that 
injunction in the case of breach could be 
made only to the Appellate Court, for in that 
case the Trial Court, before whom no action 
is pending, would not be ina position to 
entertain anapplication. That must be the 
result even under the old Code, It is clear that 
disobedience of an order of injunction passed 
in appeal could not be punished by the 
Court which tried the suit, as section 36 or 
37 corresponding to section 649 of the old 
Code does not apply. Where the business of 
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one Court is transferred to another, the Court 
to which the business is so transferred may, 
1 think, under section 150, entertain an 
original application for attachment or arrest 
under clause (3) of rule 2 of Order XX XIX. 
Attention was drawn to section 104 which 
provides an appeal in cases of fine and 
imprisonment. That provision was made in 
the body of the Code in analogy to the 
Judicature Act of 1894 which allows an 
appeal without leave in all cases, where the 
liberty of the subject is concerned, to prevent 
the right being taken away by rules passed 
by superior Courts by virtue of their rule 
making power. In the absence of sucha 
provision in the body of the Code it would be 
possible for the High Courts, after consulting 
the Rule Committees, to abolish the right of 
appeal in the cases provided for by Order 
XLIII, rule 1, including orders under Order 
XXXVIII, rule 4, and Order XXXIX, rule 2, 
clause (3). The argument of Mr. Rozario, 
if correct, leads to this result, that an order 
passed by the first Court for attachment of 
the property and its sale is not appeal- 
able as also orders declining to commit 
or to attach property. In England ‘it is 
now settled that an appeal lies in cases 
where the first Court declines to order 
committal: or sequestration of property [see 
Jarmain v. Chatterton (1)], though of course 
the Appellate Court would not ordinarily 
interfere with the discretion exercised by 
the first Court. 


The view which I have set forth 
is fully supported by a passage in High 
on Injunctions, section 1431, where the 
learned author says: “An appeal from a final 
injunction does not suspend its operation 
aud the doing of the act enjoined may 
be punished asa contempt, notwithstand- 
ing such appeal. And an appeal from an 
injunctional order does not deprive the 
Court granting the writ of the right to 
punish for contempt for its violation, and 
the lower Court and not the reviewing 
Court is the proper tribunal to entertain 
such proceeding. . . . . . Where 
the Court of Appeal of the State has 
jurisdiction to grant a supersedeas to an 
order of an inferior Court dissolving an 
injunction, and defendants, after the grant- 


(1) 20 Ch, D, 403; 51 L, J. Ch, 471; 80 W. R. 461. 


aboye’ 


ing of such supersedeas, proceed to the 
commission of the act forbidden by the 
injunction, such action is a contempt of 
the Court of Appeals and may be punished 
upon proceedings in that Court,” 

As regards the second question, the 
breach of the injunction occurred when 
the injunction was in force, and also when 
the application was made. The dissolution 
of the injunction owing to the dismissal 
of the action which happened long after 
the application, could inno way excuse the 
party who had already disobeyed it. [See 
Eastern Trust Company v. Mackenzie Mann 
and Company Limited (2).] 


As to the third point I think in spite 
of the difference in the language the mean- 
ing is the same. The Court can, in its dis- 
cretion, order either arrest or attachment 
of property and is not bound in the first 
instance to attach and then only order im. 
prisonment. Mr. Rosario’s contention leads 
tothis result: that the Court has power to 
order attachment alone or attachment and 
imprisonment, but not imprisonment alone. 
It is to be observed that the contention is 
not, that it is only if the attachment proves 
infructuous in compelling future obedience, 
that the writ of committal is to be issued. 
In England the usual order in cases of dis- 
obedience of an injunction by natural persons 
is attachment of the person - or committal; 
while sequestration is the usual order passed 
in cases of disobedience by corporations, 
(See Oswald on Contempt, page 223.) The 
former practice seems to have been that 
unless there was a previous issue of a writ of 
attachment sequestration will not issue, but 
now attachment and sequestration may issue 
concurrently. I, therefore, agree in the order 
proposed. 

Appeal dismissed, 


V.R.E. a 
(2) (1915) A. C. 750; 84 L. J. P. O, 152, 
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CALCUTTA HIGH COURT. 
Rue Nii No. 273 or 1916. 
Í May 3, 1916. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice; and Justice Sir Asutosh 
Mookerjee, Kr. 

GOUR SUNDAR BHOUMIK AND OTHERS — 
APPELLANTS — PETITIONERS 
versus 
RAKHAL RAJ BHOU MIK—Puaintirr, 
AND OTHERS—Pro forma DEFENDANTS — 


RESPONDENTS——OPPOSITE PARTIES, 

Civil Procedure Code (Act V of 1903), 0O. XLVI, 
x, 8, scope of— Review; whether whole case re-opened in. 

After the retirement of one of the two Judges of 2 
Division Bench of the High Court which heard an 
appeal, an application for review of judgment made 
tothe other Judge was granted and the judgment 
and decree were amended, but subsequently the 
Judge on being moved to re-hear the case, heard it 
again and made an order which was the same as 
that made on the review application. On appeal 
this order was set aside on the ground that the 
Judge, sitting by himself had no jurisdiction to 
ye-hear the case ashe was not a Division Bench 
and the appeal was directed to be re-heard by a 
Division Bench. The Division Bench when hearing 
the appeal did not allow the whole case to be 
re-opened, but confining itself to the point involved 
in the review proceeding made an order which had 
already been made in that proceeding. An appli- 
cation for review of this order was made on the 
ground that the Division Bench ought to have 
heard the whole case: 

Held, per Sanderson, CeJ.—That after the amend- 
mnent of the decree in the review application, every 
other proceeding that took place was superfluous. [p. 
594, col. 1.] 

Per Mookerjee, J.—That the appeal was concluded 
by the final decree made by the order in the review 
application and the judgment of the Division Bench 
need not be interfered with, as it merely repeated 
the decision of the Judge who granted the review. 
[p. 596, col. 1.] 

That it was not incumbent upon the Division 
Bench to re-hear the entire appeal. [p. 595, col. 1.) 

A review may be granted either as to the entirety 
of the order assailed or as to a portion only thereot. 
[p. 595, col. 1.] 

Rule 8 of Order XLVII, Civil Procedure Code, 
clearly leaves it optional with the Court to determine 
whether, when a review is granted, the case should 
be re-opened in part or its entirety, so when a review 
of a decision has been admitted the whole case is 
not necessarily re-opened thereby. [p. 595, col. 2.] 

Bhugwandeen Doobey v. Myna Baee, 11 M. I. A 487 
at p. 499;9 W.R. 23 (P.O); 2 Suth. P. C. J. 124; 2 Sar, 
P. C. J. 327; 20 E. R. 184; Huroo Chunder Chuckerbutty 
v. Ramkissore Chackerbutty, W. R. (1864) 14!; Byj- 
nath Sahoy v. WuzeerN arain, 24W. R. 427; Dhuroni- 
dhur v, Agra Bank, 50.86; 40. L. R 434 Thacoor 
Prosad v. Baluck Ram, 12 ©. L. R. 64; Hurbans Sahye 
v. Thacoor Pursad, 9 C. 209; 7 Ind. Jur. 806; 6 Shome 
L. R. 22; Bhubaneshwari v. Ajodhya Singh, 11 Ind. 
Cas. 102; 15 C, L. J. 339, referred to, 


Sainal Runchod v. Dullabh Dvarka, 10 B. H. C, 
R. 360; and Emperor v. Narayan, 32 B. 111 at p. 120; 
9 Bom. L. R. 789; 6 Cr. L. J. 164; 2 M.L. T. 414, 
not approved, 

Sudar-ud-din v Ekram-ud-din, 20 Ind. Cas. 670; 18 
CO, W. N. 22; 19 O. L. J. 225; Janaki Nath v. Prabha- 
sini Dassi, 30 Ind. Cas, 898; 19 C. W. N. 1077; 22 C. 
L. J. 99; 43 C. 178; Vadilal v. Fulchand, 30 B. 56; 7 
Bom, L. R. 664; Gopala Aiyar v. Ramasami, 31 M. 49; 
2 M. L.T, 519; 17 M. L. J. 603, distinguished. 


Rule issued by High Court in an applica» 


-tion for a review of the judgment of the High 


Court, dated the 24th November 1915, 
passed in appeal from Appellate Decree No. 
145 of 1909, being an appeal preferred 
against the decree of the Sub-Judge of 
Nadia, passed in Title Appeal No. 23 of 
1908 and dated the 23rd September 1908, 
modifying that of the Additional Munsif 
of Kushtea, passed in Title Suit No. 
881 of 1906 and dated the 4th January 
1908. 


Babu Asitu Ranjan Ghose, for the Peti- 
tioners, 
Babus Mohendra Nath Roy and Manmotha 
Nath Roy, for the Opposite Parties, 
JUDGMENT. 


Sanperson, C. J..—The learned Vakil at 
the opening of his remarks for the purpose 
of showing cause stated that this was rather 
a peculiar matter. I entirely agree with 
him and I most sincerely hope that it is 
not only a peculiar matter, but also an 
exceptional matter, because the facts relating 
to the proceeding in this case are truly 
amazing—there is no other word for them. 
The action was brought in November 1956, 
very nearly ten years ago by the plaintiff 
for the recovery of certain land. The 
Court of first instance gave the plaintiff 
a judgment. Then there was an appeal 
to the first Appellate Court. That Court 
varied the judgment of the first Court by 
declaring that the plaintiffand the defend- 
ants were joint owners of the land. Then 
there was an appeal to the High Court, 
and the’ High Court, consisting of Mr. 
Justice Brett and Mr. Justice Richardson, 
allowed the appeal and restored the judg- 
ment of the Court of first instance, and 
thereby declared that the plaintiff was 
entitled to the possession of the land in 
question. 

Unfortunately by mistake, it has not been 
made plain to me how the mistake arose— 
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the decree gave the plaintiff something 
more than he asked for, inasmuch as it 
not only declared that the plaintiff was 
entitled to the possession of the land but 
it also declared that he was entitled to the 
possession of a building which was upon 
the land. That was a matter which was 
obviously an error—and which, in my opinion, 
ought to have been set right as soon asthe 
parties saw the decree. If that had been 
bronght to the attention of the learned 
Judges before the decree was signed, it 
could have been set right in five minutes. 
Instead of that, in consequence of that 
mistake which was made in December 1912, 
proceedings have been going on in this 
Court from December 1912 down to May 
1916. Ithink Iam justified in saying that 
the proceedings in this case are nothing 
short of amazing. What happened then 
is this; An application was madeto Mr. 
Justice Richardson, the other learned Judge, 
Mr. Justice Brett, having by this time 
‘left the Court. That was made in April 
1918, and Mr. Justice Richardson granted 
a Rule limiting it to this particular 
point, and calling upon the opposite party 
to show cause why the judgment and decree 
of this Court, dated the Ith December 
1912, should not be set aside or amended 
or why such other order should not be 
made as to this Court might seem fit, on 
the ground that in giving the plaintiff a 
decree for the structures on the land 
this Court went beyond the reliefs claimed 
in the plaint. So that the rule was 
granted on that one point only. In June 
1918, this Rule was argued before Mr. 
Justice Richardson; and after argument he 
made the Rule absolute. I agree with 
what fell from my learned brother Mr. 
Justice Mookerjee, during the course of 
the argument in the case,that there was 
an end of the matter as soon as the 
Rule was made absolute, and in accordance 
with that Rule the decree would, as 
a matter of fact, have been amended 
in respect of the point which was 
mentioned in the Rule that was granted. 
For some reason or other Mr. Justice 
Richardson was persuaded to re-hear the 
case under Order XLVII, rule 8, of the 
Code of Civil Procedure and after hearing 
the case he made the order which has 


38 


been referred to and which is to this effect : 
“The judgment will, therefore, be altered 
in this way, that for the words, ‘with such 
structures as may be standing on the land’, 
the following will be substituted, ‘that the 
defendants do remove the structures from 
the land within two months from the date 
of this order. In the event of their failing 
to do so the plaintiff will be at liberty 
to remove them at the costs of the 
defendants to be realised in execution of 
the decree’. A corresponding alteration will 
be made in the decree.” Then he went 
on to say: “I make no order as to 
costs. The mistake should have been 
brought to notice before the decree was 
signed.” Well, some ingenious person then 
thought of the point that Mr. Justice 
Richardson had no jurisdiction to re-hear 
the case sitting by himself, and although he 
had jurisdiction to grant the Rule and to 
make the Rule absolute and thereby to 
make an order by which the judgment 
would be amended, still he had no 
jurisdiction to re-hear the case in the 
proper sense of the word, as he by himself | 
could not constitute a Division Bench. 
Therefore, this point was taken and an 
appeal from his decision was instituted 
and it was heard in this Court by the 
late Chief Justicee and Mr. Justice Nalini 
Ranjan Chatterjea, and they decided that 
he had no jurisdiction to re-hear the case, 
because he was not a Division Bench, and 
they directed that the appeal should 
be re-heard. As a result of that, two 
other learned Judges were called upon to 
hear this appeal, and Mr. Justice Holmwood 
and Mr. Justice Mullick heard it on the 
24th of November 1915, some two years 
after the order which was made by Mr. 
Justice Richardson, and having heard it 
they made an order identical in terms 
with the one that was made by Mr. 
Justice Richardson in the month of June 
1913. The parties were not satisfied even 
then, but some of the defendants came 
here and obtained a Rule upon the ground 
that Mr. Justice Holmwood and Mr. Justice 
Mullick had not re-heard the case. If I 
may say so with every respect to the 
learned Judges, I think they took a reason- 
able view of the matter. What they did 
was, they said that the whole of this 
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matter arose from an obvious error, upon 
which the Rule was granted for review 
by Mr. Justice Richardson, and they 
confined themselves to that error and 
declined to go any furtber and said they 
had discretion in the matter. Itis argued 
by the learned Vakil that they were wrong 
in so doing and he wishes us to make 
the Rule absolute, so that this case may 
be re-heard by two other learned Judges of 
this Court. 7 

All I can say, speaking for myself, is 
this; as far as I can understand the 
proceedings, when Mr, Justice Richard- 
son made that Rule absolute in - June 
1918, by reason of which the judgment 
and the decree would, as a matter of 
course, be amended in the way he intended 
them to be amended and in the way he 
intended them to be drawn up, from that 
moment every other proceeding was 
superfluous If we were to make this 
Rule absolute it would be a travesty 
of justice to which’ I will not be a 
party. 


Therefore, in my opinion, this Rule ought 
to be discharged with costs—hearing-fee two 
gold mohurs. 


Mooxersey, J.—I agree that the order 
we are invited to review is substantially 
correct, notwithstanding the extraordinary 
errors which have characterised the proceed- 
ing in its later stages. 


The suit was instituted so far back 
as the 12th November 1906 for declara- 
tion of title to land and for recovery of 
possession thereof. It was decreed in the 
Court of first instance onthe 4th January 
1908. On appeal by the defendants, the 
Subordinate Judge modified this decree. 
The result was that the preset appeal 
was lodged in this Court on the 5th February 
1909 by some of the defendants. The 
plaintiff thereupon presented a petition of 
eross-objection. The appeal was heard in 
the first instance by Mr. Justice Brett 
and Mr. Justice Richardson on the 12th 
December 1912; they dismissed the appeal 
and allowed the cross-objection, so that 
the decree of the primary Court was 
restored. The decree of this Court, how- 
ever, contained a provision for possession of 


the structures on the land in a manner not 
contemplated by the plaint. The defend- 
ants took advantage of this error, and 
presented an application for review of judg- 
ment to Mr. Justice Richardson, on the 
28th April 1913, after Mr. Justice Brett 
had ceased to bea member of the Court. 
Thereupon, Mr. Justice Richardson issued a 
Rule calling upon the opposite party to 
show cause why the judgment and decree, 
dated the 12th December 1912, should not 
be set aside, or amended ov why such other 


‘order should not be made as might seem 


fit, on the ground that, in giving the 
plaintiff a decree for the structures on the 
land, the Court had gone beyond the reliefs 
claimed in the plaint. This Rule was heard 
by Mr. Justice Richardson on the 5th June 
1913, as he was obviously competent to do, 
and was made absolute, with the consequence 
that the judgment and decree stood 
amended in the manner stated in the order 
for issue of the Rule. Mr. Justice Richardson, 
however, not only made the Rule absolute, 
but proceeded to act under rule 8, Order 
XLVII, of the Civil Procedure Code. That 
Rule provides that “when an application 
for review is granted, a note thereof shall 
be made inthe register and the Court may 
at once re-hear the case or make such order 
in regard to the re-hearing as it thinks fit.” 
Mr. Justice Richardson apparently thought 
that it was incumbent upon him to re-hear 
the case under rule 8 of Order XLVII. 
The result of the re-hearing was that the 
alteration already mentioned was made 
in the judgment and decree. The sub- 
stance of the matter was that the order 
made on the re-hearing of the case was 
identical with the order whereby the Rule 
was made absolute. An appeal was then 
preferred onder clause 15 of the Letters 
Patent against the judgment of Mr. Justice 
Richardson, and was heard by Sir Lawrence 


Jenkins, ©. J., and Mr. Justice N. R. 
Chatterjea. They allowed the appeal 
on the ground that Mr. Justice 


Richardson had no jurisdiction to re-hear 
the case under rule 8 of Order XLVII; but 
they not only cancelled that portion of his 
order, but proceeded to direct that the 
appeal should be re-heard. At the re-hear- 
ing which took place before Mr. Justice 
Holmwood and Mr, Justice Mullick the 


Vol, XXXİVİ 


INDIAN GASES. 


595 


GOCR SUNDAR BHOUMIK V. RAKHAL RAJ BHOUMIK. 


question was raised, whether the appeal 
was to be re-heard in its entirety or whether 
the ground urged before Mr. Justice Richard- 
son in supportof the application for review 
was the only ground open for consideration. 
The Court came to the conclusion that the 
latter course should be pursued. The result 
was that Mr. Justice Holmwood and Mr. 
Justice Mullick proceeded to make a decree 
identical with what had been made by 
Mr. Justice Richardson when he made the 
Rule for review absolute. We are now 
invited to set aside on review the decree 
made by Mr. Justice Holmwood and Mr. 
Justice Mullick on the ground that it was 
incumbent upon them to re-hear the entire 
appeal. In my opinion there is no founda- 
tion for this contention. 


In the first place, it is indisputable 
that a revision may be granted either as to 
the entirety of the order assailed or as 
to a portion only thereof. This was laid 
down by the Judicial Committee so far back 
as 1867 in the case of Bhugwandeen Doobey 
v. Myna Baee (1), where Sir James Colvile 
observed that “the Judges who might have 
made a final order, granting or rejecting the 
application in toto or in part, were not 
incompetent to make the qualified order 
which they did make, leaving in the 
Court, which was to review the decision, a 
discretion as to the extent to which the 
review should be carried.” This view has 
been adopted by this Court in 1864 in the 
case of Hurro Chunder Chuckerbutty v. 
Ramkissore Chuckerbutty (2) and has been 
consistently followed in a long series of 
decisions [Byjnath Sahoy v. Wuzeer Narain 
(3), Dhuronidhur v. Agra Bank (4), Thacoor 
Prosad v. Baluck Ram (5), Hurban Sahye 
v. Thakoor Purshad (6) and Bhubaneshwart 
Keor v. Ajodhya Singh (7)). Reliance 
has been placed on behalf of the petitioner on 
the observation in the case of Saznal 
Ranchod v. Dullabh Dvarka (8), that when a 


. A, 487 at p. 409; 9 W. R. ap 0.); 2 
J. 124; 2 Sar. P. 0. J. 327; 20 E. R. 184, 
tees) 141, 


L. R. 6 
09; Tad. Jur. 806; 5 Shome L, R. 22. 
as. 102; 15 C, L. J, 339. 

LCR. 360. 


review of a decision has been admitted, 
the whole case is thereby .re-opened—an 
observation quoted with approval in 
the case of Emperor v. Narayan (9). IE 
am not prepared to accept this comprehensive 
statement as an accurate exposition of the 
law. Rule 8 of Order XUVII, which 
reproduces section 630 of the Code of 1882, 
clearly leaves it optional with the Court to 
determine whether when a review is granted, 
the case should be re-opened in part or in 
its entiraty. It is obvious that any other 
view might lead to grave inconvenience, 
if not injustice. It is conceivable that the 
different points ina case may be so inse- 
parably connected with each other, that 
if the decision on one point is set aside it 
becomes essential in the interests of justice 
that the whole case should be re-opened. 
On the other hand, cases are equally con- 
ceivable in which the different points may 
be so distinct, that re-cousideration of one 
of those points may not necessitate the 
re-examination of the other points. Con- 
sequently, the view cannot be supported on 
principle that whenever an application for 
review is granted, the entire case must of 
necessity be re-opened and re-considered. This 
view is supported by the decisions in Sadar 
ud-din v. Ekram-ud-din (10), Janaki Nath 
v. Prabhasin’ Dasi (11), Vadilal v. Fulchand 
(12) and Gopala Atyar v. Ramasami (18). 
These cases show that the Court may, in its 
discretion, direct that the whole case be re- 
opened, if it is necessary, in the interests of 
justice, that such a course should be adopted, 
butthey are not authorities for the proposition 
that whenever a review is granted on a 
particular point, the whole case must be 
re-opened. The facts of the case before 
us afford a good illustration, why the con- 
tention of the petitioner should not be 
accepted. The point whereon the review 
was sought and granted, was absolutely 
distinct from the other points in the case. 
The question was, whether the plaintiff 
should be allowed a decree for possession of 


(9) 32 B. 111 at p. 120; 9 Bom. L. R, 789 (F. B.); 
6 Cr. L. J. 164; 2M. L. T. 414, 

(10) 20 Ind. Cas. 670; 18 Œ, W. N, 22; 19 O. L. J. 225, 

(11) 30 Ind. Cas, 898; 19 C. W. N. 1077; 220, L, 
J. 99; 43 O. 178. 

a 30 B. 56; 7 Bom. L. R. 664. 

13) 31 M. 49; 2M, L. T. 519; 17 M. L. J. 603, 
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the structures on the land or whether the 
defendants should be reserved liberty to 
remove -them. The determination of this 
question did not, in any way, affect the 
other points in the case; it was also 
conceded that the erroneous order in the 
decree in this behalf had been made by 
an oversight. Clearly, it was not necessary 
in the interests of justice that if the 
decree were modified in this respect, the 
whole case should be re-opened. But I am 
also of opinion that the case was concluded 
when Mr. Justice Richardson made the 
‘Rule absolute, and that there was nothing 
further to re-consider or re-hear. Although, 
therefore, in this view, the judgment now 
under review was passed. by Mr. Justice 
Holmwood and Mr. Justice Mullick in an 
appeal which had been concluded by a 
final decree made by Mr. Justice Richardson, 
still it is not necessary for us to interfere, 
as it merely repeats the decision of Mr. 
Justice Richardson. This Rule must accord- 
ingly be discharged with costs. 


Rule discharged, 


MADRAS HIGH COURT. 
Suconp Crvin Appear No. 2442 om 1914, 
March 10, 1916. 
Present: —Mr, Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
VEBRAKKAL—Praintiry —APPELLANT 
versus 
THIRUMAKKAL AND orHers—Devrenpants 


— RESPONDENTS. 

Hindu Law—Alienation—Gift by widow ~ Transfer 
of life-interest—Doneeallowed to alienate property, effect 
of —Burden of proof —Document, construction of. 

A gift by a Hindu widow of property ia which she 
has only a life-interest passes nothing to the donce 
beyond her limited interest, and a provision in the 
document empowering the donee to alienate the 
property by gift or sale exhausts its force on the 
widow’s death. [p. 597, cols. 1 & 2; p. 598, col. 1.] 

The onus of proving that an absolute estate passed 
by the gift of a Hindu widow lies on those assert- 
ing it. [p. 697, col. 1.] 

Ramadhan v. Mathura Singh, 10 A, 407; A. W. N. 
(1888) 79; 13 Ind. Jur, 282, distinguished, 

Per Coutts Trotter, J.—A Judge should uot bo 
guided in construing a document by evidence as to 
what the parties meant, though, he can look at the 
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surrounding circumstances to find out the [matters 
with reference to which they were contracting. [p. 
597, col. 2.] 

Per Seshagiri Aiyar, J.—The absence of words in a 
deod of gift by a widow thatthe estate was to be 
enjoyed from ‘son to grandson’, isan indication that 
the donor parted only with a limited interest. [p. 598, 
col. 1.) 

Quzre.—Whether the principle of Hindu Law that 
an alienation by a widow can be validated by the con- 
sent of the reversioners can be applied to gifts. by 
life-estate owners ? [p. 598, col. 1.} 

Second appeal against the decree of the 
Court of the Subordinate Judge, Coimbatore, 
in Appeal Suit No. 136 of 1913, preferred 
against that of the Additional District 
Munsif, Tirupur, in Original Suit No. 547 
of 1911. 


Mr. O. V. Ananthakrishna Aiyar, for the 
Appellant. 


Mr. V. Ramadoss, for the Respondents. 
JUDGMENT. 


Courts Trorrern, J.—By a document 
described as a deed of settlement and 
dated Sth of March 1904, one Mathakkal, 
who was a Hindu widow in possession of 
her husband’s property and entitled to a 
life-estate in it, purported to hand over 
certain properties in two shares, one share 
to her daughter Attakkal and her son, 
and the second share to her younger daughter 
Veerakkal and her children. And_ the 
document goes on in these words: —“You 
shall, therefore, enjoy in future the respective 
properties got by you by various rights” 
relating to the lands “separately and with 
power to alienate the same by gift, sale, 
etc. . . . . I shall relinquish the patta 
in my name and have thesame transferred 
to your names. Till my death individuals 
Nos. l and 2 (that is, the daughters) shall 
pay”—certain provisions for her maintenance 
are specified. lt is contended for the re- 
spondents—and that construction has found 
favour with the lower Court—that this 
document was, and must be taken to be, 
an out and out gift of the whole interest 
in the property to the donees, and that, 
whether or no it was a valid gift which 
could bind the reversioners—a question 
which does not arise here—at any rate it 
was a valid gift binding on Veerakkal as 
a consenting party, she being the person 
who now seeks to say that this doeument 
has exhausted its force, because since its 
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execution both Mathakkal and Attakkal, the 
other daughter, have died. In support 
of that proposition reliance is placed upon 
the case of Ramadhin v. Mathura Singh (1), 
where a widow executed a deed of gift 
in favour of her grandson with the express 
consent of her daughter. The fact of that 
consent was recited in the deed. The 
Court there held that the consent of the 
daughter validated the gift, at any rate, 
during the life not merely of the donor 
but of the consenting daughter. The 
authority of that case has more 
than once been questioned but we do not 
think it necessary to decide in this case 
as to whether that decision is good law or 
not; because we are content to rest our 
decision on the construction of this docu- 
ment as being a gift not purporting to extend 
to the whole interest in the property but 
confined to what Mathakkal could properly 
dispose of, namely, her own life-interest. 
Tt is said that there are words in the deed 
which are quite inconsistent with such a 
construction and particnlar reliance was 
placed on the wordg “with power to alienate 
by gift, sale, etc.” It seems to me to be a 
sufficient answer to that to say that as 
Mathakkal was able to give or sell her 
own life-interest, she has only conferred 
upon her donees the same power that 
she had herself. And it seems to me 
that those words are not in the least 
inconsistent with the construction of this 
gift asa gift only of her life-interest. I 
entertain no doubt that the onus is upon 
those who seek to prove that the widow 
was purporting to convey more than she 
legally could convey. That seems to me 
to be in accordance with settled principles 
of legal construction and nothing further 
need be inyoked than the maxim nemo 
plus juris in alium transferre potest, quam 
ipse habet. We are asked to leave that 
aside and say that, whatever may be the 
construction of the document on the face 
of it, when the facts are looked at on 
the finding of the learned Judge, the 
conclusion must be that all these three, 
the mother and the two danghters, met 
together and agreed to enter into this 
deed on the footing that it was to bean 


(1) 10 A. 407; A, W. N. (1888) 79; 18 Ind. Jur, 232, 
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absolute disposition of the whole interest 
in the property. AllIcan say is that, if 
the learned Judge guided himself in the 
construction of the document by listening 
to what the parties said they meant, he 
misdirected himself and his’ finding is bad 
in law. Itis perfectly true that you are 
entitled to look at the surrounding 
circumstances to see how the parties were 
placed and to find out the matters with 
reference to which they were contracting 
or writing deeds or making Wills, as the 
case may be: you are entitled to look at 
the circumstances to see what they must 
have meant, but you are not entitled to 
listen to their words or the negotiatory letters 
or similar matters to see what they said they 
meant. You may just as well look at the 
first draft of an Act to construe the Statute. 
In my opinion the learned Judge ought 
not to have allowed the evidence of what 
the parties subsequently did to influence 
his construction of the document any more 
than their evidence as to what they 
intended to do. Onthis short ground I 
think the appeal must succeed, as the docu- 
ment of the 8th Marck 1904 exhausted its 
effect by the death of the donor Mathakkal, 
The appeal will be allowed and the judg- 
ment of the Judge set aside and the Munsif’s 
decree restored. Subject to this the appeal 
will be dismissed as regards item No, 7 and 
the mesne profits. Parties to pay and 
receive proportionate costs here and below. 
SESHAGIRI Aryar, J.—I agree. After 
listening to the full arguments o£ Mr, 
Ramadoss I am not able tochange my view 
that Exhibit II conveys only the life-interest 
of Mathakkal: There are a number of 
circumstances which have guided me in 
coming to this conclusion. In the first place 
the document, Exhibit II, says that Mathakkal 
was old and unable to manage the properties 
and consequently she surrendered the estate 
to her two daughters. It is well settled 
that under the Hindu Law it is competent 
for a life-estate owner to surrender posses- 
sion of the estate to the immediate rever- 
sioner. Then there is a provision for 
maintenance in this dceument, which makes it 
clear that the estate is to enure only during 
the life-time of the grantor. There ig 
another circumstance which has been 
pointed out by Mr. Ananthakrishna Aiyar, 
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and that is, there are no words in this 
document to the effect that the estate is 
to be enjoyed from son to grandson. That 
again is an indication that what Mathakkal 
was parting with was only her interest in 
the property. Moreover, ordinarily a 
grantor must be presumed fo have given only 
what he or she is competent to dispose of, 
although there may be circumstances which 
may show that the grantor parted with 
not only what he or she was possessed of, 
but also of an estate which heor she was 
capable of transferring under certain con- 
ditions or for certain purposes. Much stress 
was laid by Mr. Ramadoss upon the fact 
that there is a provision in the document 
that the donees are competent to alienate 
by sale, gift, etc. It is now settled law that 
a life-estate owner is competent to dispose 
of her interest by sale, gift, or otherwise. 
Consequently when she inserted this 
provision in the document she was only 
granting to thedonees the power which she 
herself was capable of exercising. For all 
these reasons Iam clear that Exhibit IL 
is only a conveyance of the life-interest which 
Mathakkal possessed in the property and is 
not an alienation of the whole property with 
the consent of the nearest reversioner. If I 
had accepted Mr. Ramadoss’ contention, I 
should have required further argument to 
convince me that the. decision in Ramadhin 
v. Mathura Singh(1) is sound law, especially 
having regard to the observations of the 
learned Judges in Pilu v. Babaji (2). I should 
have liked to have heard fuller arguments 
on the question as to whether the principle 
of Hindu, Law that an alienation by a 
widow can be validated by the consent of 
the reversioners, can be applied to gifts by 
life-estate owners. As Ihave come to the 
conclusion that Exhibit II only conveys a 
life-estate, this other question does not arise. 
I agree in the order proposed by my learned 
colleague, 
Appeal allowed. 

VRP. 

(2) 4 Ind, Cas, 584; 34 B. 165; 11 Bom. L, R. 1291. 
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CALCUTTA HIGH COURT. 
Appual FROM APPELLATE Decree No. 1468 
oF 1913. 

July 13, 1915. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Roe. 

SHER JAN KHAN AND ANOTHER— 
DEFENDANTS— APPELLANTS 
versus 
ALIMUDDI AND anoTHER—PLAINTIFFS— 
RESPONDENTS. 

Principal and agent—Principal, lability of, for 
fraud of agent—Attachment, illegal—Damages. 

A principal is liable for the fraud of his agent 
acting within the scope of his authority, whether 
the fraud is committed for the benefit of the 
principal or for the benefit of the agent. [p. 599, 
col. 1; p. 601, col. 2.] 

Lloyd v. Grace, Smith & Co., (1912) A.C. 716; 81 
L. J. K. B. 1140; 107 L. T. 681; 56 S. J. 723; 28 T. L. 
R. 547, followed. 

British Mutual Bank Company v. Charnwood 
Forest Railway Company, (1887) 18 Q. B. D. 714; 56 
L. J. Q. B. 449; 57 L/T. 833; 85 W. R. 590; 52 J. P. 
150, referred to. 

Acts of fraud by the agent, committed in the course 
and scope of his employment, form no exception to 
the rule whereby the principal is held liable for the 
torts of his agent, even though he did not in fact 


authorise the commission of the fraudulent act. [p. 
601, col. 2.] 
Where the agent of a decree-holder, on account 


of the ill-feeling which he bore towards the judgment- 
debtors, got illegally attached and sold their moveable 
property and the judgment-debtors claimed damages 
from the decree-holder for the illegal attachment 
and sale: - 

Held, that the decree-holder was liable for the 
fraudulent conduct of the agent and bound to pay the 
damages, [p. 599, col. 1; p. 602, col. 1.] 

Per Roe, J.—The sole test in such cases is the scope 
of the agent’s authority, [p. 601, col. 2.] 

Appeal against the decree of the Officiating 
Subordinate Judge, Backerganj, dated the 
8lst January 1913, affirming that of the 
Munsif, Barisal, dated the 26th June 1912, 

Babu Abinash Chandra Guha, for the 
Appellants. 

Babu Astta Ranjan Chatterjee, 
Respondents. 


for the 


JUDGMENT. 


Mooxerser, J.—This is an appeal by 
the defendants in an action for recovery 
of damages for illegal attachment and sale 
of moveable property in execution of a 
decree’ for money. The facts found by 
the Courts below lie in a narrow compass. 
Two persons who may be called X and Y, 
obtained a decree for money against four 
brothers A, B, O and D. The decree- 
holders applied for execution against D alone 
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by attachment and sale of his moveables. 
The warrant of attachment was issued in due 
course, but the peon, on the identification of 
P, the agent of the decree-holders, attached 
three heads of cattle which belonged to B. 
B protested and tendered the decretal 
amount, but the peon, who was in collusion 
with P, had the cattle sold for an insignificant 
sum. It has been established that P acted 
in this manner on account of ill-feeling which 
he bore towards the judgment-debtors. The 
judgment-debtors claimed damages from the 
decree-holders on account of illegal attach- 
ment and sale. The Courts below have 
concurrently decreed the suit. It cannot be 
disputed that the attachment was illegal ; 
when execution had been taken ont against D 
alone, the property of B could not be attach- 
ed; besides, when the judgment-debtors 
offered to satisfy the*decretal debt, their 
property could not be lawfully sold. It 
is obvious, consequently, that there was 
illegal attachment and sale of the moveable 
property of the plaintiffs. The sole question 
in controversy is, whether the defendants 
are liable for the fraudulent conduct of their 
agent, who, in collusion with the peon, has 
fraudulently brought about this result. The 
Courts below have answered this question 
in the affirmative. 

There can be no doubt that on both principle 
and authority this view should be sustained. 


It has not been disputed that under the 
law of England, a principal is liable for the 
fraud of his agent acting within the scope of 
his authority, whether the fraud is committed 
for the benefit of the principal or for the 
benefit of the agent. This is definitely laid 
down by the House of Lords in Lloyd v. Grace, 
Smith & Co. (1), which overrules the dicta 
to the contrary by Lord Bowen in British 
Mutual Banking Company v. Charnwood 
Forest Railway Company (2) and by Lord 
Davey in Ruben v.` Great Fingall Oon- 
solidated Lid. (3). But it has been argued - 
on behalf of the appellants that a con- 
trary rule was enunciated in Barwick v. 
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(1) (1912) A.C. 716; 8L L. J. K. B. 1140; 107 L. T. 
581; 56; S. J. 723; 28 T. L, R. 547. 

(2) (1887) 18 Q. B.D. 714; 56 L. J. Q. B. 449; 57 
L. T. 833; 35 W. R. 590; 52 J. P. 150. 

(8) (1906) A. C. 439 at p. 465; 75 L. J. K, B. 
843; 95 L. T, 214; 22 T. L. R. 712; 18 Manson 248. 
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English Joint Stock Bank (4) and was adopted 
by the Judicial Committee in Bombay. 
Burma Trading Corporation Limited v. Mirza ` 
Mahomed Ally (5). There is no foundation, 
however, for this contention. In the first 
place, as explained by the House of Lords in 
Lloyd v. Grace, Smith & Co. (1), the decision in 
Barwick v. English Joint Stock Bank (4) is not 
an authority for the proposition that a prin- 
cipal is not liable for the fraud of his agent 
unless committed for the benefit of the 
principal, In the second place, it is ex- 
tremely unlikely that Sir Montague Smith, 
who was a party to the decision in Barwick 
v. English Joint Stock Bank (4), should have 
misunderstood its effect and misapplied ib in 
Bombay-Burma Trading Corporation Limited v. 
Mirza Mahomed Ally(5), the judgment wherein 
was pronounced with his concurrence by Sir 
Robert Collier. In the third place, the 
decision of the Judicial Committee was 
based on the ground that the acts of the 
alleged agent could not be treated as 


‘wrongful acts of a servant or agent commit- 


ted in the course of his service, for the plain 
reason that at that time it was not shown that 
he was a servant or an agent for the purpose 
of working in the forest on behalf of the 
company or of doing -any class of acts 
analogous to those complained of. Consequently 
no question could arise whether the liability 
of the principal depended on the cireumstance 
whether the wrong had been committed by 
the servant for the benefit of the master. 
On the other hand, Sir Robert Collier quotes 
with approval the observation of Willes, J.: 
“Tn all these cases.it may be said...that the 
master had not authorised the act. It is 
true he has not authorised the particular 
act, but he has put the agent in his place 
to do that class of acts, and he must be 
answerable for the manner in which that 
agenthas condueted himself in doing the 
business which it was the act of his master 
to place him in.” The true meaning and 
effect of the ruling of Willes, J., in Barwick 
v. English Joint Stock Bank (4), which 
was approved by. the Judicial Com- 
mittee in Bombay-Burma Trading Corpor- 
ation Limited v. Mirza Mahomei Ally (5), 


may also be ascertained from the opinion of 
(4) (1867) 2 Exch. 259; 36 L, J. Ex. 147; 16 L. T. 
461; 15 W. R. 877. 
(5) 5 I. A. 130; 4 C. 116; 3 Suth, P. O. J, 525; 3 Sar. 
P, C. J. 828; 2 {nd, Jur. 501. 
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the Judicial Committee in two other cases, 
Mackay v. Commercial Bank of New Brunswick 
(6) and Swire v. Francis (7), the judgments 
wherein were delivered by Sir Montague Smith 
and Sir Roberti Cellier respectively. Reference 
may further be made to the decision of the 
House of Lords in Houldsworth v. City of Glas- 
gow Bank (8), where Barwick v. English Joint 
Stock Bank (4), Mackay v. Commercial Bank 
(6) and Swire v. Francis (7) axe examined 
and explained. Lord Selborne observes that 
the principle on which those cases were decid- 
ed was a principle, not of the law of torts or 
of fraud or deceit, but of the law of agency, 
and adds:— The decisions in all these cases 
proceeded, not on the ground of any imputa- 
tion of vicarious fraud to the principal, but 
because, as it was well put by Mr. 
Justice Willes in Barwick v. English Joint 
Stock Bank (4), with respect to the ques- 
tion whether a principal is answerable for 
the act of his agent in the course of his 
master’s business, no sensible distinction can be 
drawn between the case of fraud and the case 
of any other wrong.” Lord Blackburn is equal- 
ly explicit: “The substantial point decided was 
that an innocent principal was civilly respon- 
sible for the fraud of his authorised agent, 
acting within his authority, to the same extent 
as if it was his own fraud.” To the same 
effect is the exposition by Story in his clas- 
sical work on Agency (sections 452, 456), 
where that distinguished lawyer states: “the 
principal is liable to third persons in a civil 
suit for the frauds, deceits, concealments, 
misrepresentations, torts, negligences, and 
other malfeasances or misfeasances and 
omissions of duty of his agent in the course 
of his employment, although the principal 
did not authorise or justify or participate in, 
or, indeed, know of such misconduct or even if 
he forbade the acts or disapproved of them.” 
. The learned author adds: “The principal 
is not liable for the torts or negligences of 
his agent in any matters beyond the scope 
of the agency, unless he has expressly autho- 


(6) (1874) 5 P. C. 394; 43 L. J. P. ©. 31; 30 L. T. 
180; 2 W. R. 478. 

C) (877) 3 A. C. 106; 47 L.J. P.C. 18; 37 L. 
T. 554 


. OOF, 
an (1880) 5 A. 0.317; 42 L, T, 194; 28 W, R, 
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rised them to be done or he has subsequently 
adopted them for his own use and benefit.” 
This statement of the law was accepted by 
Blackburn, J., in MeGowan v. Dyer 
(9) and had been foreshadowed nearly 
two centuries earlier when Holt, ©. J., 
held in Hern v. Nichols (10) that a 
merchant was accountable for the deceit 
of his factors, though not eriminaliter 
yet civiliter, “for seeing somebody must be 
a loser by this deceit, it is more reason that 
he that employs and puts trust and con- 
fidence in the deceiver should be a loser than 
astranger.” This position is well illustrated 
by the decisions in Natonal Hachange Oom- 
pany of Glasgow v. Drew (11), Brocklesby v. 
Temperance Permanent Building Society (12), 
Pearson v. Dublin Corporation (13), Citizens 
Life Assurance Company Lid. v. Brown (14), 
Glasgow Corporation v. Lorimer (15), Bowles v. 
Stewart (16) and Fitzsimons v. Duncan 
(17). It may be observed that the rule as 
formulated by Story is in accord with a long 
line of authorities iri the Courts of the United 
States, where an instructive attempt has been 
repeatedly made to justify the doctrine on 
principle. Thus, in Higgins v. Watervliet (18), 
Mr. Justice Andrews observed:—‘Every 
person is bound to use due care in the conduct 
of his business. Ifthe business is committed 
to an agent or servant, the obligation is not 
changed. The omission of such care by the 
latter is the omission of the principal, and 
for injury resulting therefrom to others, the 


principal is justly held liable. If he 
employs incompetent or untrustworthy 
agents, it is his fault; and whether the 


injury to third persons is caused by the 
negligence or positive misfeasance of the- 
agent, the maxim respondeat superior applies, 
provided, only, that the agent was acting at 


(9) (1873) 8 Q. B. 141 at p. 145; 21 W. R. 560. 

(10) (1708) 1 Salkeld 289; 91 E. R. 256. 

(11) (1855) 2 Macqueen H, L. 103. 

(12) (1895) A. C. 173; 64 L. J. Ch. 433; 1L R. 
159; 72 L. T. 477; 43 W. R. 606; 59 J. P. 676. 

(13) (1907) A. 0. 851; 77 L. J. P. C. 1. 

(14) (1904) A. C. 423; 73 L. J. P. C. 102; 90 L. T.. 
739; 20 T. L. R. 497; 53 W. R. 178. 

(15) (1911) A.C. 209; 80 L. J. P. ©. 175; 104 L. T. 
354. 

(16) (1803) 1 Bch. & Lef, 209. 

(17) (1908) 21. R. 483; 10 Irish Law Reports 506, 

(18) (1871) 46 N. Y. 23; 7 Am, Rep. 293, 


Vol. XXXIV] 
SHERJAN KHAN v. ALIMUDDI. 


the time for the principal, and within the 
scope of the business.” Again, in Jackson v. 
American Teleplone Company (19), Mr. Justice 
Walker observed: “Whcever commits a 
wrong is liable for it, and itis immaterial 
whether it be done by him in person or by 
another acting by his authority, express or 
implied. Qui facit per ‘alium, facit per 
se. Upon this maxim of the law is founded 
the doctrine that the principal is liable for 
the tort of his agent, and the master for the 
tort of his servant. Ifthe wrongful act is 
done by express command of the master, or 
even if he has afterwards made it his own by 
adoption, there is no difficulty in applying the 
rile; but it isotherwise when the liability 
must proceed only from an implied author- 
ity. Where the servant does a wrong to a 
third person, the rule of respondeat superior 
applies, and the master must answer for the 
tort, if it was committed in the course and 
scope of the servant’s employment and in fur- 
therance of the master’s business.” In Alger 
v. Anderson (20) the Court observed that the 
doctrine broadly stated is rested upon the 
ground “that the principal having held the 
agent out as having authority and having 
clothed him with power to act in a 
particular matter, as between two innocent 
persons, should suffer as having given occa- 
sion for the Joss.” The truth is that this 
rule of liability is based upon grounds of 
public policy; it seems more reasonable 
that, where one of two innocent persons 
must suffer from the wrongful act of a 
third person, the principal who has em- 
ployed and retained a dishonest agent and 
has placed him ina position of trust and 
confidence should suffer for his misdeeds 
rather than a stranger: Philadelphia and 
Reading Railroad Oompany v. Derby (21), 
Washington Gaslight Company v. Lansden 
(22), Mc Intire v. Pryor (23), Foster v. Essex 


(19) (1905) 139 N. C. 347; 51 S. E. 1017; 70 L,-R. 
À. 788. 


(20) (1897) 78 Fed. 709. 

(21) (1852) 14 Howard 468; 14 Law. Ed. 602, 
(22) (1898) 172 U. S. 534; 43 Law. Ed, 548, 
(£3) (1898) 173 Ọ. 8. 88; 43 Law, Ed, 606 
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Bank (24), Reynolds v. Witte (25), Andrews 
v. Soloman (26) and Milburn v. Wilson (27). 

Reference may also be made to the deci- 
sions in Subjan v. Sariatulla (28), Morrison 
v. Verschoyle (29), Iswar Chunder Santra v. 
Satish Chunder Giri (30), Gopal Chandra Bhat- 
tacharya v. Secretary of State (31) and Motilal 
v. Govindram (32). These cases recognised the 
doctrine that acts of fraud by the agent, com- 
mitted in the course and scope of his employ- 
ment, form no exception to the rule whereby 
the principal is held liable for the torts of 
his agent, even though he did not in fact 
authorise the commission of the fraudulent 
act. There are, no doubt, dicta in some of 
these cases, based apparently upon a misappre- 
hension of the rule enunciated by Willes, J., 
in Barwick v. English Joint Stock Bank (4), and, 
particularly, of the expression, “forthe master’s 
benefit.” The true meaning and scope of the 
rule, however, has now been settled beyond 
controversy by the decision of the House of 
Lords in Lloyd v. Grace, Smith & Co. (1). 
The principle expounded there is based, as we 
have seen, on justice, equity and good con. 
science, and no conceivable reason has been 
suggested, why it should be held inapplicable 
to this country. 

The result is that the decree of the 
Subordinate Judge is affirmed ard this ap- 
peal dismissed with costs. 

Roz, J.—Negligence’and malice, mistake 
and fraud are so closely allied that they are 
often not to be distinguished. It could never 
be, and never was, a good defence to an 
action upon a tort done by a servant or by 
an agent, to plead that the tort was done, not 
by accident, but on purpose. 

My learned brother has so fully traced to 
its source and exposed the fallacy that to 
render the master liable, the act of theservant 
must be for the master’s benefit, that there 
remains nothing for me to add. The sole 
test is the scope of the agent’s anthority. 


(24) (1821) 17 Mass. 479; 9 Am. Dec. 168, 

(25: (1879) 13 S. C. 5;36 Am, Rep. 678, 

(26) (1816) Peter C. C. 360; 1 Fed. Cas. 378, 

(27) (1901) 31 Can. Sup. Court 481. 

(28) 3 B. L R. 413; 12 W. R. 329. 

(29) 6 C. W. N. 429. 

(30) 30 C. 207; 7 O. W. N. 126. 

(31) 1 Ind. Cas. 735; 36 O. 647; 13 ©. W. N. 
9 


619. 
(32) 30 B, 83 atap. 87; 7 Bom. L. R. 385, 
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In the case before us the act done by the 
agent was clearly within the scope of his 
authority. 

1 agree that the principal. is liable and 
that the appeal be dismissed with costs. 

l Appeal dismissed, 


MADRAS HIGH. COURT. 

APPRAL AGAINST ORDER No. 197 or 1914. 
February 1, 1918. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

Tus OFFICIAL RECHIVER or TRI- 
CHINOPOLY—AppELLant 
VETSUS 
S. A. SOMASUNDARAM CHETTIAR AND 
OTHERS—INSOLVENTS AND ORSDITORS 


Nos. 1 ro 15—Resronvents. 

Provincial Insolvency Act (III of 1907), ss.4 (a), 

18, 19, 836-—Trust in favour of creditors for pro rata 
distribution, validity of—‘Valuable consideration’, 
- meaning of— Trustees appointed, whether ‘third persons’ 
ander section 4 (a)—‘Totd,’ meaning of, in s. 36--Re- 
ceiver, appointment of, under s. 18— Practice, 
‘ A transfer by a debtor of most of his properties to 
a few of his creditors for distribution among all the 
creditors “pro vata, made more than three months 
before the presentation by him of a petition in 
insolvency, is a transfer for valuable consideration 
within the meaning of section 36 and section 38 (c) 
of the Provincial Insolvéncy Act, and is not void 
as against the Official Receiver. The undertaking by 
trustees to distribute the assets is sufficient con- 
sideration for the conveyance. [p. 602, ccl. 2; p. 606, 
col, 2. 

Sok properties do not vest in the Official Receiver 
on the adjudication in insolvency. [p. 605, col.1; p. 
606, col. a) one 
* Khoo Kwat Siew v. Wooi Taik Hwat, 19 ©. 223; 
-29 I. A. 15, distinguished. 

Currie v. Misa, 10 Ex. 168 at p. 162; Maham- 
madunissa Begun v. J. C. Bachelor, 29 B. 428; 7 Bom. 
, L. R. 477, referred to. 7 
` Manmohandas Ramji v. N. C. Macleod, 26 B., 765; 
4 Bom, L, R. 154,distinguished. 

The word ‘void’ in section 86 of the Provincial 
Insolvency Act means ‘voidable,’ [p. 604, col. 2; p. 
606, col. 1.] 

The words ‘third person’ in section 4 (a) of the Act 
do not exclude the conveyance to some‘of the ore- 
ditors themselves as trustees for the general body 
of creditors. [p. 604, col. 1.] 

The word ‘purchaser’ in section 36 is used in the 
general sense of a person who has given valuable 
consideration. [p. 605, col. 2.] 

Hance v. Harding, (1888) 20 Q. B. D. 732 at p. 736; 
57 L.J. Q. B. 403; 59 L. T, 659; 36 W. R. 629, followed. 

Before properties ean vest in the Official Receiver, 


` Shajani Karta Chatterjee (1) 


the Court should formally pass an order appointing 
a Receiver under section 18 of the Act. The practice 
of treating the propertics as vesting in the Official 
Receiver after the passing of the adjudication order 
is illegal. [p. 603, col. 1; p. 606, col. 1.) 
- Appeal against the order of the District 
Court of Trichinopoly in Insolvency Petition 
No. 11 of 1912, dated the 3rd January 1914. 
Mr. S. T. Srinivasagopalachariar, for the 
Appellant. : 
Mr. O. V. Ananthakrishna diyar, for the 
Respondents. a - = 
: JUDGMENT. 


Sapasrva Aryar, J.—The question in this 
case is whether the trustees under Hxhibits IT 
and III are purchasers for valuable con- 
sideration. In Narayan Coomart Debi v. 
it was held 
that a contract to pay remuneration to a 
person appointed as an executor was a 
contract for valuable consideration proceeding 
from the person appointed as an executor. 
The learned Judges say at page 15: “The 
plaintiff who was not legally bound to 
accept tke office of  executor,.,.,..applied 
for Probate as executor, and having obtained 


Probate, he performed the duties of executor.” , 


“There was thus, we think, a clear .con- 
sideration for the alleged contract. [See 
Indian, Contract Act, section 2(d), Addison 
on Contracts, page 2, 9th Edition, and 
Pollock on Contracts, 5th Edition, page 
176.]” A responsibility, therefcre, taken by a 
person to whom properties are transferred 
in consideration of his taking such onerous 
work seems to me to fall within the expression 


‘ . . . a 
‘valuable consideration” found in section - 


36 and section 88 (c) of the Provincial 
Insolvency Act. Hence the three creditors 
who undertook to be trustees of the insolvents’ 
properties for the benefit of all the creditors 
and have admittedly been discharging the 
duties of trustees, do come in my opinion 
within the’ protection afforded to transferees 
for ‘valuable consideration’ in sections 35 and 
38. ' 

So far as regards the property (a house) 
not transferred to them under the trust- 
deeds, the Official Receiver is entitled to take 
possession of it notwithstanding the promise 
of most of the creditors made to the insolvents 
not to proceed against it for realization of 
their claims. 


(1) 220. 14, 


. 
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Section 16, clause 2 (a), no doubt, makes 
the whole of the property of the insolvents “to 
be vested in the Court or in a Receiver as 
hereinafter provided.” 

But on the execution of Exhibits 2 and 3, the 
properties mentioned therein had ceased to be 
the property of the insolvents and had be- 
come vested in the three creditors as trustees 
and hence it seems to me that section 16, 
clause 2 (a), which vests only the property 
of the insolvents in the Court or the Receiver, 
cannot by itself transfer those properties to 
the Receiver. 


The words “Receiver as hereinafter provid- 
ed” seem to refer to the succeeding 
section 18, which says that the Court may 
appoint a Receiver for the property of the 
insolvent and that such property shall there- 
upon yest in the Receiver. Section 19 (2) 
says: ‘Where any Official Receiver has been 
- appointed for the local limits of the jurisdic- 
tion of any Court having jurisdiction under 
this Act, he shall be the Receiver for the 
purpose of every order appointing a Receiver 
issued by any such Court.” Reading then 
sections 16, 18 and 19 together, it seems to 
me that it is the duty of the Court, if it 

intends the Official Receiver to become vested 
with the title to the insolvents’ property, to 
make an order under section 18 appointing 
a Receiver. The practice which (I am in- 
formed) obtains in the mofussil of treating 
the Official Receiver as vested with the pro- 
perties of the insolyents as soon as an 
adjudication order is made, without a pre- 
liminary order under section 18 appointing a 
Receiver, seems to be illegal. 


In the present case, it does not appear 
that there was an order under section 18 
passed by thé District Court appointing a 
Receiver. Assuming that there was such an 
order and that the Official Receiver by the 
force of section 19 became the Receiver of the 
insolvents’ properties, the properties mentioned 
in Exhibits 2 and 3 had ceased to be the in- 
solvents’ properties long before the date of ad- 
judication and unless Exhibits 2 and 3 are 
cancelled or are void against the Rezeiver, he 
cannot claim any right to deal with them. 


In this case the insolvents were adjudicated 
on their own petition and not on the petition 
of any creditor, Under section 6,-clause 3, of 
the Insolvency Act, the debtor cannot avail 


himself of the transfer of his property to a 
third person for the benefit of his creditors 
generally as an act of insolvency entitling him 
to be adjudicated asan insolvent. Under 
section 6, clause 4 (c), a creditor can so avail 
himself of such transfer [see section 4, clause 
(a)], provided the transfer occurred within three 
months before the presentation of the petition. It 
has been held in Manmohandas Ramji v. N. 
C. Macleod (2) that, on the general principles 


- enunciated by the Privy Council in Khoo Kwat 
‘Stew v. Woot Taik Hwat (3), the assignment of 


the whole of the property of a trader to trustees 
for the benefit of the creditors is void as 
against the Official Assignee. In that case 
the assignment took place (1) within three 
months of the petition for adjudication, (2) 
which was presented by a creditor, (3) who did 
not assent to the assignment. Jenkins, J., 
distinguishes Dhanjibhai Kharsetji Ratnagar, 
In re (4), which held that such a transfer was 
not void in insolvency proceedings on the 
ground that the assignment in the case did 
not constitute the act of insolvency on which 
the adjudication was based, the adjudication 
in that case having been made on the insol- 
vent’s own petition. The learned Judge, 
however, seems not to have thought much 
of that distinction by the use of the phrase 
“the distinction for what it may be worth” 
(see page 776). Russell, J., says at page 768: 
“as to conveyance ‘in trust for all creditors, 
it has been held from the earliest times 
of bankruptcy law that as the effect of 
such a conveyance must be to delay or 
defeat creditors, the law will presume an 
intention to delay or defeat creditors, and 
the conveyance would, therefore, be invalid 
as against, and perhaps even without re- 


ference to the policy of, the bankruptcy 
laws.” 


Their Lordships of the Privy Council in 
Khoo Kwat § Stew v. Wont Taik Hwat (3) say 
broadly that “the well-known rule of law is 
that if a trader assigns all his property 


except on some substantial contemporaneous 


payment, or some substantial undertaking 
to make payment in futuro, that isan act 
of bankruptcy and is void against the 


(2) 26 B. 765; 4 Bom. L. R. 
(3) 190. 223 (P. O.); 191. 
(4) 10B. H. Ç. R. 307. 
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creditors and the assignee.” But can a 
ereditor, for whcm that act is not available 
as a ground for the petition to adjudicate 
the debtor as an insolvent, treat it as void 
as against him ? A creditor cannot present 
a petition for adjudication if the act of 
bankruptey on which he relies is one to 
which he was himself a privy. See Wil- 
liams on Bankruptey, pages 4, 5 and 46, 
llth Edition. If again the transfer for the 
benefit of creditors has taken place more than 


three months before the petition, no credi-° 


tor can avail himself of it. I do not think 
their Lordships of the Privy Council intend- 
ed to hold that a transfer to trustees exe- 
cuted (say) 7 years before the adjudication, 
should be treated as void against the cre- 
ditors and the assignee. I at first thought 
that as section 4 (a) of the Provincial Insol- 
yeney Act says that the transfer of property 
for the benefit of creditors must be made 
ta a third person in order to constitute an 
act of insolvency, the transfer made to three 
of the creditors themselves is not such 
an act. Though Iam unable to fully ap- 
preciate the object of the Legislature in using 
the expression ‘third person’, I do not think 
it was intended to mean more than “to a 
person who is nota trustee for the debtor 
himself.” (Section 24 of Statute 1I and 12 
Vie. Chapter 21, uses the expression 
“shall voluntarily convéy, assign, transfer 
estate real and _ personal...... 
to any creditor or other person whomsoever or 
to any person in trust for or to or for 
the beuefit of any creditor or other person 
whomsoever, ” ) In the Bankruptcy Act of 
1883, section 4 (1) (a), 46 and 47 Vie., the 
expression is, “he makes a conveyance of 
property to a trustee or trustees for the benefit 
of his creditors generally.” I, therefore, do 
not think that the words “third person” 
in section 4 (a) were intended to exclude the 
conveyance to sdme of the creditors them- 
selves as trustees forthe general body of 
creditors. The question again was not 
argued before us. 
(a) of the Provincial Insolvency Act of 
1907 mentions “transfer of the debtor’s pro- 
perty,” the corresponding section of the Presi- 
dency Towns Insolvency Act of 190 9[section 
9, clause (a)] uses the expression “transfer of 
all or substantially all his property.” If it 
be held that as section 4, clause (b), of the 


Further while section 4- 


Provincial Insolvency Act refers to a 
trausfer of the debtor’s property or any part 
thereof whereas section 4 (a) refers to 
“transfer of his property,” section 4 (a) 
applies only where the transfer is of all 
his property without a single exception, 
then itis arguable that the transfer under 
Exhibits 2 and3in this case is notan act 
of insolvency as a house was retained by. 
the debtors. This point also was not 
argued and as at present advised I think 
that section 9 (a) of the Presidency Towns 
Insolvency Act and section 4 (a) of the 
Provincial Insolvency Act mean the same 
thing, though the words “all or substantially 
all” were introduced in the Presidency Towns 
Insolvency Act of 1909 at the suggestion of 
the Bengal Chamber of Commerce, which 
seems to have thought that section 4 (a) of the 
Provincial Insolvency Act was ambiguous. 

Thongh section 36 of the Provircial 
Insolvency Act states that certain transfers 
are void against the Receiver, it has béen 
held in Abdul Kadhar Sahib v. Oficial 
Assignee of Madras (5) that the similar 
expression used in section 55 of the Pre- 
sidency Towns Insolvency Act means 
that such transfers are only voidable 
and not void. I respectfully concur with 
that opinion, especially as in section 36 
there isa provision for annulling such a 
transfer by the Court which annullation 
will be unnecessary if it is void and not 
merely voidable. 


- There is besides no injury to the general 
body of creditors by not treating as void 
transfers to trustees for the benefit of all 
creditors made more than three months 
before the petition in insolvency, provided 
that the trustees are honest and capable. 
On thecther hand, it saves the creditors 
the burden of the Official Receiver’s fees, 
Even where the trustees appointed under 
the private trust-deed are found dishonest or 
incapable thereare provisions in section 57, 
58, 61, 73, etc., of the Trusts Act under which 
the beneficiaries (the creditors) can protect 
their interests by taking proper proceedings. 
On the whole, after having given anxious 
consideration to the subject and not without 
hesitation, I have come to the conclusion 


(5) 20 Ind.-Cas. 485; (1913) M. W. N, 876; 14 M, 
L. T. 51; 25 M. L, J. 808, 
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that the transfer made bona fide to trustees 
by the debtor cannot be cancelled under 
section 86 and I would confirm the order 
of .the Distriét Judge. The creditors 12 to 
14 will have their costs out of the trust 
properties in their hands and the appellant 
(Official Receiver) out of the property in his 
hands. 


Moors, J.—I agree with the conclusion 
arrived at by my learned brother whose 
judgment I have had the advantage of 
perusing. 


The facts are shortly these:— 


Two traders, named S. A. Somasundaram 
Chetti and S. A. Muthukumara Chetti, being 
unable to pay their debts, convened a 
meeting of their creditors and on January 
2nd, 1911, entered into au agreement, 
Exhibit I, with the majority (about four- 
fifths) of their creditors. The agreement 
provided inter alia that all the properties 
of the debtors should be banded over to 
three trustees, who were themselves 
creditors of the debtors. The trustees were 
to realise the outstandings due to the 
debtors, sell their properties, pay such 
creditors as were willing to receive the 
amount due to them pro rata and retain 
with them the dividends due to such of the 
creditors as had not assented to the arrange- 
ment. The creditors were to be satisfied 
with the dividends so distributed, and the 
debtors were to have no claim to the 
surplus amount. 


The terms of the arrangement were 
embodied in a trust-deed, Exhibit II, which 
one of the debtors, Somasundaram 
Chetty, executed in favour of the above- 
mentioned trustees on 4th January 1911, 
by which he handed over to the trustees 
the whole of his properties -described in 
the document as well as any other 
properties which might have been omitted. 
In Exhibit IL it is stated that the debtors 
had executed a mortgage to the trustees in 
respect of a house which they had been 
allowed asan act of grace to retain as a 
residence. : 

The other debtor executed a similar trust- 
deed, Exhibit Ill, in favour of the same 
three persons confirming the agreement of 
2nd January 1911. 


The trustees, it appears, took possession 
of the’ properties and distributed a 
dividend to the majority of the creditors. 
The amounts due to the creditors who 
had not assented to the arrangement, 
were, it is said, deposited in the Indian 
Bank on 9th October 1$12, that is, within 
2 years of the execution of Exhibits IL 
and III. Thedebtors presented an insolvency 
petition to the District Court, and were 
adjudged insolvents by the Official Receiver 
on 17th December 1912. 

The question for determination is whether 
the trust-deeds are void as against the 
Official Receiver, and whether the latter is 
entitled to an order calling upon the 
trustees to deliver over the properties of 
the insolvents in order that he may distribute 
it among the creditors. Mr. Srinivasagopala- 
chariar contends that the effect of the 
making of the adjudication order was to 
vest all the properties of the insolvents 
in the Official Receiver under section 13 
of the Provincial Insolvency Act, that the 
Official Receiver is alone entitled to 
administer the estate, and that the District 
Judge was in error in holding that the 
trustees were “transferees in good faith 


and for valuable consideration.” The 
District Judge has not dealt with the 
question whether the trust-deeds were 


void in a satisfactory manner, and merely 
observes that “the consideration was the 
obtaining of as much as possible of their 
claims for the whole body of creditors.” 


It appears to be clear that the trustees 
acted in good faith. The word “purchaser” 
in the section is used, not in the ordinary 
legal sense of one who has bought a property 
under a-contract of sale and purchase, but 
means a person who has given valuable 
consideration [ Hance v. Harding (6)]. 

I was at first inclined to doubt whether 
the trustees could be regarded as transferees 
or purchasers for valuable consideration, but 
on further consideration I agree with my 
learned brother that the undertaking of 
the duties of trustees was a good consider- 
ation. The act or promise in the definition 
of consideration in section 2, clause (d), 
of the Contract Act has been described in 


(6) (1898) 26 Q. B. D. 732 at p. 736; 57 L. J. Q. B, 
403; 59 L. T. 659; 36 W. R. 629, 
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certain English cases which have been 
followed in India as something’advantageous 
to the promisor or to a third person or 
which is onerous or disadvantageous to the 
promisee. [See Ourrie v. Misa (7) “and 
Mahammadunissa Begum v. J. C. Bachelor(8).] 

The learned Vakil for the appellant has 
referred us to Manmohandas Ramji v. N. 0. 
Macleod (2), in which it was held that the 
assignment of the whole of his property 
by a trader to trustees for the benefit of 
creditors was void as against the Official 
Receiver, but in that case the assignment 
took place within three months of the 
petition for adjudication which was pre- 
sented by a creditor. It appears to be 
clear from section 4 (c) of the Provincial 
Insolvency Act that a creditor cannot treat 
a transfer by a debtor of his property to 
a third person as constituting an act of 
insolvency entitling the creditor to present 
the insolvency petition, unless such transfer 
has occurred within three months before 
the presentation of the petition. 

Exhibits II and IIL were executed nearly 
two years before the presentation of the 
insolvency petition and I do not think 
that their “Lordships of the Privy Council 
in Khoo Kwai Stew v. Woot Taik Hwat (8) 
Intended to lay down ‘that a transfer by 
debtors to trustees for the benefit of 
creditors should in all cases be treated as 
void as against the creditors and the 
assignee. I agree that the term “void” 
in section 36 of the Provincial Insolvency 
Act means “voidable,” 

There is a further difficulty in this case. 
No order appears to have been passed 
by the District Court under section 18 cf 
the Provincial Insolvency Act. So far as 
experience goes, it is the practice in the 
mofussil to forward insolveucy petitions 
presented by debtors to the Official Receiver, 
and after the adjudication order, the 
properties are treated as having vested in 
the Official Receiver, no order appointing 
a Receiver being passed by the Court 
under section 18 of the Act. 

This practice appears to be illegal, and 
I think that the word “Receiver” in section 


(7) 10 Ex. 153 at p. 162, 
(8) 29 B. 428; 7 Bom, L, R. 477 
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19 (2) meansa Receiver appointed under 
section 18 (1) and that the words “Receiver 
as hereinafter provided in section 16 (2) 
(a)” refer to the succeeding section 18. I 
agree that the transfers, Exhibits IT and 
IIf, having been made bona fide and for 
valuable consideration, cannot be cancelled 
and that the District Judge’s order should 
be confirmed, and in the order as to costs 
which my learned brother proposes to 
make. 


Appeal dismissed. 


CALCUTTA HIGH COURT. | 
APPEAL FROM APPELLATE ORDER NO, 11 or 1918. 
June 14, 1915. 
Present:-——dJustice Sir John Woodroffe, Kt 
and Mr. Justice Newbould. 
EUSUFFZEMAN SARKAR AND OTRERS— 
JUDGMEN f-DEBTORS—APPELLANTS 
versus 


SANCHIA LAL NAHATA AND OTHERS— 


Decrek-ROLDERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O., XXI, r. 2 
— Certification, how to be made— Record of certification, 
where unnecessary—Payment of interest on judgment- 
debt, notified to Court by an application for execution, 
if saves limitation—Limitation Act (IX of 1908), 
ss. 19, 20. 

Order KAT, rule 2, of the Ciyil Procedure Code, does 
not stand inthe way of payment of a sum by the 
judgment-debtor to the decree-holder by way of 
interest on the judgment-debt operating to save 
limitation, when that payment, though not certified 
separately, was notified to the executing Oourt by 
a subsequent application of the decree-holder for 
execution and was acted upon by that Court. [p. 
607, col. 1.) 6 

The certification which may be given by a decree- 
holder under Order XXI, rule 2, of the Civil Procedure 
Code, need not be a certification on some days or at 
some time different from that on which the appli- 
cation for execution is made; a decree-holder may 
apply to certify payment on his application for 
execution of the decree and where such application 
is acted upon by the Gourt, no formal recording of 
certification is necessary, [p. 607, col. 1.] 


Appeal against the order of the District 
Judge, Rungpur, dated the 23rd September 
1913, reversing that of the Munsif, 
Rungpur, dated the 29th January 1912. 

Babu Purna Chandra Ray, for the 
pellants, 


Ap- 
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Babu Mohini Mohan Chakravarti (with 
him Bubu Abinash Chandra Ohakravart?), for 
the Respondents. 

JUDGMENT.—The point in this appeal is 
very narrow and very technical. Ibis the 
case of a decree-holder applying for execution 
of his decree, At the time of the application 
for execution, he notified to the Court by his 
application that he had received a certain 
sum from the judgment-debtor, and the find- 
ing of the Court is that that sum had been 
paidin fact by the judgment-debtor by way 
of interest on the judgment-debt. 

The decree-holder relies upon this payment 
as saving limitation and the judgment-debtor 
replies that it cannot have that effect, be- 
cause the payment of Rs. 10by the judgment- 
debtor was not certified; and in the next 
place, it did rot operate to extend the limit- 
ation under the provisions of sections 19 and 
20 of the Limitation Act. The first point 
practically is this, that the certification which 
may be given by the decree-holder under 
Order KAT, rule 2, must be a certification on 
some days or at some time different from that 
on which the application for execution was 
made. It appears to us that the decree- 
holder may either apply to certify payment 
before execution or may do so on his applica- 
. tion for execution of the decree. In the pre- 
sent case, he did notify to the Court that he 
had received this sum of Rs. 10; and that 
is all that he has to do in order to certify 
> payment. 
should then have recorded this certification. 
It does not seem to us necessary under the 
cireumstances, seeing that the application 


for execution was made and the Court- 


acted on such application by allowing 
such execution to issue. Moreover, the sec- 
tion speaks of “certified” or “recorded.” We 
are, therefore, of opinion that Order KAT, 
rule 2, does not stand in the way. 

As regards the sther point, it has been 
found that Rs. 10 was in fact paid by the 
judgment-debtor himself by way of interest. 
That finding is sufficient. 

The fact of the 
question as to who made it and the 
authority by which itis made, are immaterial, 
The appeal fails and is dismissed with costs, 
We assess the hearing fee at three gold 
mohurs, 


Appeal dismissed. 


It is, however, said that the Court ` 


endorsement and the. 


MADRAS HIGH COURT. 
First Crvin Arrear No, 211 or 1913. 
March 7, 1916. 
Present:;—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Phillips, 

UNDE RAJAHA RAJE Sir RAJAH 
VELUGOTI Sri RAJAGOPALA 
KRISHNA YACHENDRA BAHADUR, 
K. ©. 1. E, PANCHAHAZAR, 
MUNSUBDAR, MAHARAJAH or VEN. 
KATAGIRI—Ptaintizes—A pPauLanr 
VETENS 
VELIKANTI RAMI REDDI anv OTHERS— 


DEFENDANTS— RESPONDENTS. 

Landlord and tenant—Waste lands—Lease for 
pasturage—Lessee, whether ‘ryot’-—-Right of occupancy 
—Burden of proof—Suit for ejectment—Jurisdiction of 
Court—Madras Estates Land Act (I of 1£08), ss, 3 (16), 
6 (4), 189. 

Where waste lands in an estate have not been 
cultivated for years but have been used for pasturing 
cattle, the presumption is that they belong to the 
zemindar, and the onus of proving either that they 
are cultivable or that occupancy rights have been 
acquired therein lies ou the party asserting it, [p, 
608, cols, 1 & 2,] 

A lessee of waste land let out for pasturing or 
grazing purposes is not a ‘ryot’ within the meaning 
of clause 6 (4) of the Madras Estates Land Act and 
a suit to eject him is cognizable, not by a Revenue 
Court under section 189 of the Madras Estates Land 
Act, but only by a Civil-Court. [p. 608, col. 2.] 

Rajah of Venkatagiri v. Jayampu Ayappa }Reddy, 21 
Ind. Cas. 532; (1913) M. W.N. 919; 14 M. L, T. 405; 
25 M. L. J. 578; 38 M. 738, followed. 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge, Nellore, 
in Original Suit No. 14 of 1912 (Original 
Suit No. 47 of 1910 on the file of the District 
Court of Nellore). 


Messrs. T, Rangachariar and A. Krishna- 
swami Adyar, for the Appellant. 


Messrs. T. V. Venkatarama Aiyar, T. V. 
Muthukrishna Aiyar and K. Krishnaswami 


„Aiyangar, for the Respondents. 


JUDGMENT.—This is a suit in ejectment 
brought by the Rajah of Venkatagiri against 
the villagers of Velikallu and others to 
recover possession of certain lands which he 
had Jeased to them. The defendants pleaded 
that they were sole owners of these lands, 
subject to the payment of an annual rent to 
the plaintiff and that the annual auctions 
held by the plaintiff were merely auctions of 
the right to collect the fees which they paid 
for grazing their cattle; and later on, in the 
written statement they alleged that they were 
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either owners or entitled to rights of occu- 
pancy in the plaint lands. 

We think that the Subordinate Judge’s 
finding on the facts is to a certain extent 
vitiated by his belief that the estate records 
were deliberately mannfactured in anticipa- 
tion of the passing of the Estates Land Ast. 
The respondents’ Vakilis unable to support 
this belief and we think that the facts of the 
case must be taken to be as follows. The 
suit lands called the kaucha of the village 
had been leased out annually for grazing for 
15 or 20 years, before the passing of the 
Act, from 1894 to 1899 to one Narayana- 
swami Naidu, and afterwards to a number of 
pattadars of Velikallu village—the rent 
being at first Rs.,500 and finally Rs. 600. 

’ There is nothing to support defendants’con- 
tention that:the lease was a lease of the right 
to collect grazing fees, and. from plaintiff’s 
documents and the admissions of defendants’ 
witnesses it is clear that the lease was of the 
right of grazing and not of the right to 
collect grazing fees. 


Now in this state of things, the zemindar 
is prima facie the owner of the waste lands 
in his zemindart and the evidence which 
has just been referred to shows that he is the 
owner. Thenall we have to deal with, is the 
question as to whethér the defendants have 
shown that they are ryots with an occupancy 
right or even that they are ryots without 
occupancy right. ' 

According to the Act a ‘ryot? is a person 
who holds for the purpose of agriculture 
ryoti land in an estate? We find difficulty 
in holding that lands held by the defendants 
for purposes of pasture only are held for 
the purpose of agriculture within the mean- 
ing of this definition. But even if they are, 
itis necessary that the defendants should 
hold ‘ryoti land’ to make them ‘ryots’ and 
‘ryoté land’ is defined as meaning ‘cultivable 
land in an estate other than private land.’ 
It has recently been held by a Bench of this 
Court in Rajah of Venkatagiri v. Jayampu 
Ayappa Reddy (1) that land fit usually only 
for pasturing cattle and not for ploughing and 
raising agricultural crops is not ryott land. In 
this case for a great many years the suit land 
has not been cultiyated and has only been 


(1) 21 Ind. Cas. 582; 38 M. 738; (1918) M. W. N. 
919; 14 M. L: È. 405; 26 M. L. J. 578. 


used for pasturing cattle and we think that 
the defendants have failed to show ‘that if is 
cultivable land, and that in the state of the 
evidence, the onus is on them to show it, if 
they. can.” Section 6, sub-section 4, of the 
Madras Estates Land Act throws consider- 
able light upon the meaning of this defini- 
tion of ryotz land. It deals with waste land 
generally. Now waste land, which I take 
it according to common understanding is 
land not under cultivation, may be culti- 
vable Jand or it may not be cultivable 
land. And the sub-section 4 accordingly 
provides that waste land merely by letting 
fur pasturage does not become ryote land, 
that is to say, if it was not otherwise ryot: 
Jand or cultivable land, it does not become so 
merely because it is let for pasturage. And 
further the sub section provides that where 
the waste is ryott land, the mere admission 
for purposes of pasturage does not confer a 
right of occupancy. 


The contention put forward for the defend- 
ants by Mr. Venkatarama Aiyar was that 
any land is cultivable land on which a blade 
of grass can be made to grow. Practically 
it came to that. We are unable to accept 
that contention which is,as I have already 
said, inconsistent with the decision in Rajah 
of Venkatagiri v. Jayampu Ayappa Reddy (1). 
We think that in this case, the land was not 
ryote land’ and, therefore, the defendants are 
not ryots’; and, therefore, no question of the 
jurisdiction of the Revenue Court arises 
under section 189 of the Madras Estates 
Land Act. The suits which are brought” 
under that section, so far as material now, 
are suits for the ejectment of ryots and, 
according to our finding, the defendants in 
respect of these lands are not ryots. The 
Subordinate Judge disposed of the suit 
mainly on the ground that the lands were 
ryott lands and that the Court had no juris- 
diction. But the evidence was taken upon 
all the issues and was also discussed by him 
and we think that the plaintiff is entitled to 
judgment. The Subordinate Judge has not 
recorded any finding on the question of: 
damages, but Mr. Rangachari for the plaintiff 
has intimated his willingness to accept 
Rs. 600 a year by way of damages, which he 


` explained wasa very low figure, and that 


figure has been accepted by Mr. Venkatarama 
Aiyar on behalf of the defendants. There 
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will, therefore, be the usual decree for eject- 
ment and for damages at this rate up to the 
date of-delivery of possession with interest 


at 6 per cent. and with costs in both 

Courts, , 

; Appeal allowed; Swit decreed. 
Y. R.P. 


` 


CALCUTTA HIGH COURT. 
Lerrers Patenr Apeuat No, 40 or 1914, 
May 17, 1916.. 

Present:— Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

KRISHNA CHARAN BARMAN anp 
OTHERS—Dereypants—APPELLANTS 


J Versus 
SANAT KUMAR DAS, MINOR, REPRESENTED 


RY Sreemati KUKHOMOYEE DASSI 


AND OTHERS—PLainti¥rs—ResPoNDENTS. 
Contract Act (IX of 1872), 8. 74— Interest—Penalty, 
stipulation by way of-—Mortgage—Mortgagors ignorant 
cultivators —Interest at 75 per cent. per annum— Oral 
agreement making mortgagors individually liable, ad- 
missibility of— Evidence Act (I of 1872), s. 92. 


A mortgage-bond provided for interest at the 
rate of 75 per cent, per annum and it was found 
that the mortgagors were ignorant cultivators who 
were in urgent need of money and the lands 
hypothecated were amply sufficient as security: 

Held, that the stipulation for payment of interest 
ai the said rate was penal. [p. 613, col. 1; p. 615, coL 
Khagaram Das v. Ram Sankar Das Pramanik, 27 
Ind. Cas, 815; 21 O. 1.5.79; 190. W. N. 775; 42 0. 
652; Bouwang Raja Challapharoo v, Banga Behary Sen, 
81 Ind. Cas. 394; 22 ©. L.J. 31); 20 CO. W. N. 408; 
Gopeswar v, Jadab Chandra, 32 Ind, Cas. 537; 220, 
L. J, 352; 20 C. W. N. 689, followed, 

Per Sanderson, C. J.—A subsequent verbal agree- 
ment entered into by the mortgagee and mortgagors 
by which the mortgagee agrees to hold each of 
the mortgagors liable only for his share of the 
mortgage-debt, is not admissible in evidence under 
section 92 of the Evidence Act, when the mortgage- 
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bond by its terms provides that each one of the. 


mortgagors would be liable for the whole amount 
of the mortgage, [p. 611, col. 2.] 

Under the Indian Law, a release by the creditor 
of one of the mortgagors, jointly and severally 
liable, without expressly reserving his remedies 
against the other mortgagors, does not release the 
others. [p. 614, col. L] ; < 
„ Por Mookerjee, J.—A covenant for’ payment of 
interest on a mortgage-debt at a high rate may be, 

- In the circumstances of a case, a stipulation by way 
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of penalty and a Court is competent to grant relief 
to the debtor whenever the rate of interest ap- ` 
pears to be penal, although the provision in the mort- 
gage-bond for payment of interest mentions one 
rate only and not alternative rates in different 
contingencies [p. 615, col. 1 ] 

It would be clearly wrong for a Court to lay 
down a rigid definition of a legal expression and 
thereby to crystallise the law, when the Legislature 
“for the best of reasons, has not defined the 
expression. [p. 615, col. 2.] 


What stipulation for payment of interest on a 

debt may be decreed a stipulation by way of 
enalty, should not be defined by judicial decisions, 
ss 615, col, 2.] 

When under the contract embodied in a regis- 
tered mortgage-bond the mortgagees are entitled 
to hold the mortgagors jointly and severally liable 
for the entire mortgage-debt, a variation in that 
contract to the effect that eath mortgagor is 
liable only in respect of a proportionate share of 
the debt, could be effected only by another written 
and registered instrument, so that the entire 
mortgage contract would thereafter be found in 
two instead of one document. [p. 616, col. 1.] 

Lalit Mohan Ghose v. Gopal Chauk Coal Co, Ltd, 
12 Ind. Cas. 728; 39 O. 284; 14 C. L. J. 413; 16 C. W. 
N.55, followed. 

Where in a mortgage suit the primary case of 
the mortgagors-defendants was that the mortgage 
contract was split up bya subsequent oral agree- 
ment between the mortgagee and the mortgagors, 
the defendants could not, on its being held that the 
agreement was not admissible in evidence, turn round 
and set up the inconsistent case that the mortgage 
contract had been split up because one of the 
mortgagors had been released by the mortgagee 
without the consent of the other mortgagors. [p. 616, 
col. 1] 

Appeal against the following judgment of 
Mr. Justice Teunon, in Appeal from Appellate 
Decree No. 56 of 1911, dated the 27th Feb- 
rnary 1914 :— 


“This is an appeal by the plaintiff in a suit 
brought on a mortgage-bond, dated 7th Pous 
1204 (21st December 1897). 


The bond was executed by six Cacharis in 
favour of one Noaram Das, the predecessor- 
in-interest of the plaintiff, It secures the re- 
payment of a sumof Rs. 200 with interest at 
the rate of one anna in the rupee per month, 
that is, 75 per cent. per annum and provides 
that the mortgagors shall be jointly and 
severally liable. 


Of the six original debtors two are now 
dead and the suit (instituted on the 28th 
January 1909) is brought against the repre- 
sentatives of those two and the four survivors. 
Their case was that though the bond wasa 
joint bond yet thera was a contemporaneous 
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oral agreement with the mortgagee, that each 
mortgagor should be separately Hable for 
1/6th of the sum advanced and the interest 
accruing due thereon, and that on the pay- 
ment by any one of them of the amount due 
on his share, he and the property mortgaged 
by him would be released from all further 
liability. They further pleaded that each of 
the debtors had at different times paid the 
amount due from him and had thereupon 
secured his discharge. 


In the plaint payments aggregating Rs. 443 
have been credited to interest, and the claim 
was for a balance due of Rs. 1,419-8-0. Both 
the Courts below have found that a further 
payment of Rs, 20 had been made by the 
2nd defendant Biswanath on the 4th Sraban 
1306, and that on payment of a sum of Rs. 40 
on the 17th Falgoon 1804 (that is, two months 
after the execution of the bond) one of the 
debtors Girandao had in fact secured his 
discharge and the release of the property 
mortgaged by him. On these findings in the 
Court of first instance the learned Subordinate 
Judge decreed the suit for Rs. 1,807 against 
the five remaining mortgagors or their repre- 
sentative-in-interest. On appeal the District 
Judge held that the oral arrangement pro- 
viding for the separate liability of each of 
the debtors in proportion to his one-sixth 
share had been proved, and that after the 
discharge of Girandao the mortgagee had 
procured the several payments subsequently 
made by the remaining five debtors by his 
representations and promises that each would 
be treated as separately and severally liable 
to the extent of 1/6th of the loan? He further 
found thatthe bargain was unconscionable 
and, acting under section 16 (2) (b) of the 
Contract Act reduced the rate of interest to 
15 per cent., that being in his opinion the 
reasonable rate in this locality on secured 
loans. An account being taken on this 

_footing, it was found that each of the mort- 
gagors had paid sums in excess of what was 
justly due and the plaintiffs’ suit was, there- 
fore, dismissed, 


The plaintifis now appeal to this Court, 
but in their appeal have limited their claim 
to the sum of Rs. 774-13-7. Their conten- 
tions before me are (1) that the defendants 
having admitted the voluntary execution of 
the bond and having pleaded no circum- 
stances which would bring the case within 
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the scope of section 16 (2) (b) of the Contract 
Act, the District Judge was in error in re- 
ducing the rate of interest and (2) that evi-. 
dence of any contemporaneous or subsequent 
oral agreement modifying the terms of the 
registered mortgage-bond or releasing the 
properties mortgaged from the liability there- 
under was inadmissible. 

The first contention of the appellants is 
clearly well founded. The appellants ad- 
mitted their free and voluntary execution of 
the bond. No issue on the question of undue 
influence was raised in the first Court. No 
doubt the defendants were in urgent need of 
money, apparently in order that they should 
be enabled to fulfil their obligation under the 
law to supply transport coolies for the pur- 
poses of a frontier expedition. But it does not 
appear that they were already in debt to this 
money-lender and the circumstances relied on 
by the District Judge are not such as suffice: 
to show that the money-lender was in a posi- 
tion to dominate their will. In this state 
of facts, as the law stands, the Courts can 
grant no relief against the exorbitant rate 
of interest agreed upon. In support of this 
view I may refer to the cases of Sundar Koer 
v. Rai Sham Krishen (1), Umesh Chandra 
Khasnavis v. Golay Lal Mustafi (2); Prayag 
Kapri v. Shyam Lal (3) and Rameswar Koer 
v. Mahomed Mehdi Hossein Khan (4), 

That a contemporaneous oral agreement 
varying or modifying the terms of the bond 
cannot be proved is clear from the language 
of section 92 of the Evidence Act. Similarly 
under proviso (4) to the same section, in the 
case of transactions which the law requires 
to be in writing or where a disposition of pro- 
perty has been registered a subsequent oral 
agreement modifying and rescinding the con- 
tract may not be proved, and the doctrine of 
estoppel on which apparently the District 
Judge relies may not be invoked for the pur- 
pose of nullifying statutory provisions. 

The release from liability of Girandao and 
of the property mortgaged by him being in 
writing has not been questioned before me. 


(1) 340. 160; 4A. L. J. 109; 11 ©, W. N. 249; 50, 
L. J. 106; 17 M. L. J. 43; 9-Bom. D. R. 304; 2 M. L, 
T. 75; 34 L A. 9. 

(2) 31 O. 233; 7 C. W. N. 876. 

(3) 31 ©. 138. 

(4) 26 ©. 39; 25 I. A, 179; 2 0. W. N, 633. 
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In the result the decree of the District 
Judge is set aside. There will be a decree 
for the sum of Rs. 774-18-7. If within one 
month from this date the defendants Nos. 1 
to,7 do not pay. to the plaintiffs the sum 
decreed with interest at the bond rate on the 
principal sum, namely, 5/6ths of Rs. 200, the 
mortgaged property other than the property 
appertaining to patta No. 16 in the name of 
Girandao will be sold. In view of the ex- 
orbitant rate of interest on the bond and all 
the facts I direct that from and after the 
date fixed above for payment, no interest shall 
run, and that the plaintiffs-appellants shall 
pay their own costs throughout; defendants- 
respondents Nos. 8 and 9 shall have their 
costs throughout with interest at 6 per cent. 
from the plaintiffs-appellants. 

Babus Manmathanath Mookerjee. and 
Satendranath Mookerjee, for the Appellants. 

Babu Gobind Chandra Dey Roy and “Babu 
Buras Mohan Mozoomdar (for the Deputy Re- 
gistrar), for the Respondents. 

JUDGMENT. 


Sanperson, OC, J.—This case, inmy judg- 
ment, raises a question of considerable 
importance, and we are much indebted to 
the three learned Vakils, who have argued 
the question before us, for their assistance. 

It appears that so long ago as 1897, the 
mortgage in question was executed by six 
individuals, some of whom are defendants, 
and the others are now dead and their 
representatives are the other defendants in 
this case. ‘ 

The mortgage was to secure a loan of 
Rs. 200, and it contained a provision that 
the loan should be repaid within two months 
with interest atthe rate of one anna in the 
rupee permensem, and incase of default 
the interest was to run at that rate till 
payment. Hach of the six borrowers 
mortgaged a hal of land to secure the loan. 
Certain payments were made by some of 
these six individuals, so that the result was 
that within a little more than six years 
from the date of the loan, the lender 
received Rs. 463, that is tosay, the whole 
of his principal Rs. 200 and Rs, 263 by way 
of interest, which is considerably more 
than 100 per cent. He postponed bringing 
his action until 1909 and then the mortgagee 
sued for Rs. 1,419-8 annas, which he alleged 
was the amount owing to him upon the 


mortgage, after deducting the payments 
which had been admittedly made. 


The Court of first instance gave the 
plaintiff a decree but not for the full amount 
of his claim, but for Rs. 1307. Then the 
defendants appealed tothe District Judge, 
who dismissed the suit altogether. He came 
to the conclusion that a collateral verbal 
agreement had been made between the 
plaintiff on the one hand and the defendants 
on the other, whereby the plaintiff gave the 
defendants to understand that he would hold 
each of them liable for hisown share only 
and that when he accepted the various pay- 
ments which were made, he verbally agreed 
to that effect. The learned Judge after 
reviewing the evidence carefully came to 
the conclusion that that agreement had 
in fact béen made, and that consequently the 
criginal agreement which was contained in 
the mortgage-bond was varied, and that 
having regard to that varied agreement the 
defendants had individually discharged their 
liabilities, and that consequently there was 
nothing owing to the plaintiff under the 
mortgage-bond, and, therefore, he dismissed 
the suit altogether. The plaintiff appealed 
to this Court, and Mr. Justice Teunon upon 
that point held that evidence of the verbal 
agreement upon which the District Judge 
had relied was not admissible, having regard 
to section 92 of the Evidence Act:and, in 
my judgment, the learned Judge was right 
in coming to that decision. I think that the 
District Judge ought not to have admitted 
evidence of the verbal agreement, because it 
did in material respects vary the contract 
whick was contained in the mortgage-bond 
and I may point out one respect in which it 
varied the mortgage-bond, that is to say, the 
mortgage-bond by its terms provided that 
each one of the mortgagors was liable for 
the whole amount of the mortgage, namely, 
Rs. 200 and interest, but the alleged verbal 
agreement provided that each individual 
who had executed the mortgage-bond was 
liable for one-sixth of the Rs. 200 only and, 
therefore, it is obvious that in a material 
respect, namely, in the provision for the 
repayment of the loan, the contract contained 
in the mortgage-bond was varied by the 
alleged verbal agreement, and consequently, 
tomy mind, the learned Judge was quite 
right in saying that evidence ought not to 
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have been admitted to prove the alleged 
verbal agreement, having regard to section 
92 of the Evidence Act. 

It was then argued by the learned Vakil 
for the appellants that even if the evidence 
as to the alleged verbal agreement could not 
be admitted to show the agreement, he could 
_ Prove that he had made certain payments 
and those payments had been accepted by the 
plaintiff in full satisfaction of the claim. 
But that argument cannot be maintained, 
because when one examines the facts one 
cannot say thatthe plaintiff accepted these 
payments in full satisfaction of the contract, 
for he was at the same moment insisting on 
his right to be paid not only the principal but 
interest at 75 per cent. and the payments, in 
fact, did not cover the principal and the 
interest at 75 per cent. but only covered the 
principal and interest at 15 percent. There- 
fore, the learned Judge was right in allowing 
the appeal upon that point. 

Then comes the important question of the 
power of the District Judge to interfere 
with the agreement which was made between 
the parties as to the rate of interest, 
namely, 75 per cent. 


Now I do not intend to decide in this case 
that the circumstances amounted to undue 
influence within the meaning of section 16 
of the Contract Act. Ido not think it is 
necessary for the purpose of my judgment 
to come to any conclusion on that point, 
and I do not express any opinion upon it. 
But I do think that this case comes 
within section 74 of the Indian Contract 
Act, interpreted as it kas been by the 
decision of this High Court, with which 
decision I have no reason to quarrel. Section 
74 provides: “When a contract has been 
broken, if a sum is named in the contract as 
the amount to be paid in case of such breach, 
or if the contract contains any other stipula- 
tion by way of penalty, the party complain- 
ing of the breach is entitled, whether or not 
actual damage or loss is proved to have been 
caused thereby, to receive from the party 
who has broken the contract reasonable 
compensation not exceeding the amount so 
named, or, as the case may be, the penalty 
stipulated for.” Now in this case the 
contract has been broken. The question is 
whether it contains any stipulation by way 
of penalty, If it does, thenthe party who 
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is entitled to sue for the breach of the con- 
tract is entitled to recover nothing more 
than reasonable compensation, and, what is 
reasonable compensation must be settled by 
the Tribunal before which the case comes. 
There is a provision in the section that 
reasonable compensation must not exceed 
the amount so named or, as the case may be, 
the penalty stipulated for. Itis obvious to 
my mind, as I have said, that what is 
reasonable compensation must be settled by 
the Tribunal trying the case. In arriving 
at a conclusion as to whether this contract 
contains a stipulation by way of penalty, I 
am assisted by the decision in Khagaram Das 
v. Ram Sankar Das Pramanik (5), in which 
my learned brother Mr. Justice Mookerjee 
gavea judgment which was concurred in 
by my learned brother Mr. Justice Beach- 
croft: and it is therein stated at page 662* as 
follows: “It is not of much moment to 
consider whether the Court can grant such 
relief in the exercise of its equitable jurisdic- 
tion or under section 74 of the Indian Con- 
tract Act as amended in 1899. It is sufficient 
to observe that although the section was 
originally proved to deal with the doctrine 
of penalty and liquidated damages as under- 
stood in the law of England, it isin its present 
form comprehensive enough to include the 
type of cases now before us, because it covers 
all cases where the contract contains any 
stipulation by way of penalty. The question 
consequently reducesinany concrete case to this; 
does the contract contain a stipulation by way 
of penalty. In the solution of this question, 
the observations of Lord Mersey in Webster v. 
Bosanquet (6) may be usefully borne in mind. 
The test is, was the agreement to pay the da- 
mages for the breach of covenant or contract 
unconscionable and extravagant, such as no 
Court ought toallow to be entered into.” 
Now when oneis considering whether the 
agreement to pay interest at 75 per cent. is 
a stipulation by way of penalty, one has to 
take into consideration all the facts of the 
case. In this case itis found that the loan 
was intended as a merely temporary loan, 
intended to be repaid in two months. We 


(5) 27 Ind. Cus. 815; 420. 652; 210, L. J. 79; 19 
©. W. N. 775. 

(6) (1912) A. O. 394; 106 L, T. 357; 28 T. L. R. 271; 
81 L. J. P. 0. 205. 
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know it had to be raised by the defendants 
who were men in poor circumstances—all of 
them, with one possible exception, were 
ignorant men— for the purpose of providing 
begat transport coolies for the Lushai Expedi- 


tion. Rs. 200 was the total amount of loan 
and a considerable amount of land, 
according to the: finding of the District 


Judge, was mortgaged to secure this loan. As 
I read his judgment the land was consider- 
ably in excess of the principal sum of Rs. 200 
and any possible interest which could become 
recoverable within the space of two months 
or within any reasonable time : and, therefore, 
when I consider all these facts, can I say that 
the borrowers under those circumstances havy- 
ing agreed to pay interest at 75 per cent. were 
doing anything but agreeing to pay a penalty? 
In my opinion there can only be one answer. 
The District ' Judge said: “The plaintiff’s 

-claim is certainly one that shocks the 
conscience.” The learned Judge of the High 
Court said that in his view the rate of interest 
was exorbitant, and in that view he did 
not allow the plaintiff any costs. 

In my opinion under the circumstances of 
this case the agreement to pay interest at 75 
per cent. was a stipulation by way of penalty. 
But I wish to make it quite clear that I am 
deciding that this agreement is a stipulation 
by way of penalty having regard to the 
circumstances of this case and this case only, 
because it may well be that in other cases 
75 per cent. is a perfectly proper rate, or at 
any rate it may not be a stipulation by way 
of penalty. 

As I have said, I think under the circum- 
stances of this case the insertion of the 
provision as to the rate of interest was a 
stipulation by way of penalty. Therefore, 
we have to consider what is reasonable 
compensation within the meaning of sec- 
tion 74. 


I think that the rate of interest which was 
allowed by the District Judge at 15 per cent. 
ought not to be disturbed. I should require 
further information to satisfy me that the 
decisions of the gentleman who was acting 
as the District Judge sitting in the district 
and who knew the local conditions and heard 
all the evidence, should he interfered with. 
I think he was eminently the right person 
to decide such a question. I, therefore, 
confirm his judgment that 15 per cent. would 


be the reasonable compensation. The result 
of that will be that a further account will 
have to be taken unless the parties can agree 
as to the amount, for this reason. As I under- 
stand, the learned Judge of the first 
Appellate Court directed an account to be 
taken upon the basis that there was a verbal 
agreement, each individual mortgagor being 
liable to pay one-sixth of the principal and 
interest thereon: but I have come to the 
conclusion that evidence as to that verbal 
agreement ought not to be admitted and the 
only contract between the parties is the 
written mortgage-bond and the defendants are 
liable to pay the full amount of the principal 
which is Rs. 200 and interest at the rate of 
Rs. 15 per cent. down to the institution of the 
suit. Itmay be that what the parties have 
already paid covers the amount which they 
are liable to pay on that basis; on the other 
hand, it may be that what the parties have 
already paid does not cover the amount for 
which they are liable on that basis. It will 
depend upon the result of the account as to 
what will be the final form of the decree. 

The decree will be that the plaintiff is 

entitled to recover against the defendants 
jointly and severally 5/6ths of the principal 

money, namely, Rs. 200 and interest thereon 

at the rate of Rs. 15 per cent. per annum 

down to the date of the suit and from the 

date of the suit at Rs. 6 per cent. per annum 

until realization. The account will have to 

be taken, and if it turns out that the amount 

which the defendants have already paid was 

sufficient to cover the amount due upon the 

decree upon that basis, then the suit will be 

dismissed. On the other hand, if it turns out: 
that the amount already paid is not sufficient, 

then there will bea decree in favour of the 

plaintiff for the balance. The final decree 

will be drawn up by the Bench Clerk upon 

this basis, who, no doubt, will have the 

assistance of the learned Vakils on both 

sides. 


There is just one another matter which I 
ought to have mentioned. It was argued 
during the course of the case that inasmuch 
as the plaintiff had released one of the 
mortgagors, and had not at the same time 
expressly reserved his remedies against the 
other mortgagers, that in itself would release 
the other mortgagors. At one time I was 
impressed by that argument, because it 
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coincided with the view which is held in 
England with regard to such position as that; 
and if this matter had to be decided by the 
law as it stands in England at the present 
moment, that might have raised considerable 
difficulty in the way of the plaintiff, but my 
attention having been drawn to section {4 of 
the Contract Act which apparently was 
expressly inserted for the purpose of modify- 
ing the law as it stands in England, I do not 
think that point is a good one. 


As regards costs I think that the appel- 
lants in this Court shonld have the costs of 
this appeal. With regard to the proceedings 
before Mr. Justice Teunon, each party will 
pay his own costs. With regard to the 
proceedings before the first Appellate Court 
and the Court of first instance, they will 
depend upon the result of the account, and 
the costs will be in proportion to the success 
of each party, and if the suit on such account 
being taken be dismissed, it will be dismissed 
with costs in those Courts. 

Liberty to apply. 


MOOKERJEE, J.—I agree that the judgment 
of Mr. Justice Teunon now under appeal 
cannot be supported. 


The plaintiffs-respondents instituted this 
suit on the 28th January 1909 to enforce a 
mortgage granted by six persons in favour 
of their predecessor on the 2]st December 
1877 to secure an advance of Rs. 200 with 
interest at the rate of Rs. 75 per cent. per 
annum, The plaint stated that Rs. 443 had 
been paid towards the satisfaction of the 
debt and that Rs. 1,419-8-0 was still due. 
The plaintiffs accordingly prayed that the 
mortgaged premises might be. sold for 
realization of this sum. 


The Court of first instance found that the 
plaintiffs had released one of the six mort- 
gagors on receipt of a proportionate share of 
the mortgage-money together with interest, 
but that they had not given full credit for 
the payments made by the other mortgagors, 
The result was that a decree was made in 
favour of the plaintiffs for Rs. 1,307 to be 
realized by sale of that portion of the mort- 
gaged premises which had not been released. 
The defendants appealed against this decree. 

The District Judge held, in the first 
place, that there was evidence to show that 
the mortgage contragt had been split up by 


agreement of all parties concerned and that 
the mortgagees had undertaken to receive 
from each of the mortgagors a proportionate 
amount of the mortgage-money and to release 
the corresponding share of the mortgaged pro- 
perties. He held, in the second place, that 
interest was not justly recoverable at the 
rate of 75 per cent. per annum and that 
interest should be allowed only at the reduced 
rate of Ks. 15 percent. per annum. Accounts 
were then taken on tha basis deseribed, and 
it transpired that the several mortgagors had 
paid up their respective shares of the mort- 
gage-money with interest. Consequently, the 
ultimate decree of the District Judge was 
that the suit be dismissed. 


The plaintiffs thereupon appealed to this 
Court and valued their appeal at Rs. 774-13-7, 
although a decree had been made in their 
favour by the Trial Court for a much larger | 
sum. In support of the appeal which was 
heard by Mr. Justice Teunon, the plaintiffs 
argued, first, that oral evidence was not admis- 
sible, in view of the provisions of section 92 
of the Indian Evidence Act, to prove that the 
mortgage contract had been varied in the 
manner alleged, and, secondly, that interest 
was recoverable at the contract rate of 75 
per cent. per annum. Mr, Justice Teunon 
accepted these contentions and made a decree 
in favour of the plaintiffs, limited to the 
amount claimed in the appeal. He came 
to the conclusion, however, that the rate of 
interest specified in the bond was exorbitant 
and he consequently deprived the successful 
plaintiffs of their costs, as also of interest 
on the decretal sum after the date specified 
for redemption. 


On the present appeal, which has been pre- 
ferred under clause 15 of the Letters Patent, 
two objections have been urged on behalf of 
the defendant, namely, first, that interest 
is not payable at the rate specified in the 
bond, because the stipulation for payment of 
interest must be deemed a stipulation by way 
of penalty within the meaning of section 74 of 
the Indian Contract Act, and, secondly, that 
whatever decree, if any, is awarded to the 
plaintiffs it should be a decree, not jointly 
against the defendants for the entire sum 
found due, but severally against each of the 
mortgagors for a specified proporbionats sum. 

As regards the first contention, [ am of 
of opinion that the appellants haye establish- 
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ed their position: I base my conclusion on the 
ground that, in the circumstances of this case, 
the stipulation for payment of interest at 
75 per cent. per annum wasa stipulation by 
‘way of penalty within the meaning of sec- 
tion 74 of the Indian Contract Act. The 
District Judge has found, and his finding must 
be deemed conclusive by this Court, that the 
borrowers were ignorant Cachari cultivators, 
that they had been called upon to supply 
without remuneration transport coolies for the 
Lushai Expedition which they were bound by 
the Regulation to supply, and that for the 
wages of the coolies they had to resort to a 
money-lender. The plaintiffs advanced the 
money, and notwithstanding the fact that 
ample security was furnished by the borrower, 
they charged interest at the rate of 75 per 
cent, per annum, although that was the rate 
of interest usual only in cases of unsecured 
loans. The District Judge has held, in these 
circumstances, that the covenant for payment 
of interest at such a high rate as 75 per cent. 
per annum was a stipulation by way of penal- 
ty and that award of interest at the rate of 
.15 per cent. per annum would meet the justice 
of the case. ` 


On behalf of the plaintiffs-respondents, 


the position has been maintained that the 
stipulation was not by way of penalty, inas- 
much as the bond did not contain alterna- 
tive provisions for payment of interest in 
different contingencies. The contention 
of the respondents in substance is that a 
stipulation for payment of interest cannot be 
deemed a stipulation by way of penalty, if the 
bond provides for payment of interest at one 
rate: only, howsoever high and exorbitant 
that rate may be, and on this ground the 
decision in Khagarum Das v. Ram Sankar Das 
Pramanik (b) has been sought to be distin- 
guished. No doubt, in that case the bond 
“provided for payment of interest at alterna- 
tive rates in varying circumstances; that, how- 
‘ever, was not the reason for the conclusion 
adopted in that case. Upon a review of the 
earlier decisions in this Court and in the other 
High Courts the principle was adopted that 
‘a Court is competent to grant relief when- 
ever the rate of interest appears to the Court 
to be penal, although the provision for pay- 
ment of interest mentions one rate only, The 
doctrine was recently applied in the case of 
Bouwang Raja Challapharoo v. Banga Behary 


Sen (7). Reference has been made in the 
course of the argument to another decision, 
Abdul Majid v. Ksherode Chandra Pal (8), 
‘which also apparently supports the contention 
of theappellants. With regard to that deci- 
sion, however, I wish to guard myself against 
a possible inference that I accept all the pro- 
positions formulated in the judgment in that 
case; -it appears to me that some of the 
statements therein may be open to just criti- 
cism, Bat I adhere to the view which after 
much deliberation and with the concurrence 
of Mr. Justice Beachcroft took in the case 
of Khagaram Das v. Ram Sankar Das Pra- 
manik (5) and followed in Bouwang Raja 
Chaliapharoo v, Banga Behary Sen (7) with the 
concurrence of Mr. Justice N. R. Chatterjea 
and in Gopeswar Kaha v. Jadab Chandra (9) 
with the concurrence of Mr, Justice Newbould, 
namely, that it is competent to a Court to 
grant relief whenever the stipulation for 
payment of interest at a specified rate 
appears to the Court to be a stipulation by 
way of... penalty. 

The respondents have invited the Court 
to define what may be deemed a stipulation by 
way of penalty. I do not think we should 
accede to this request. It would clearly be 
wrong for the Court to lay down a rigid 
definition and thereby to crystallize the law, 
when the Legislature, for the best of reasons, 
has not defined that expression. What con- 
stitutes a stipulation by way of penalty must 
be determined in each individual case upon 
its own special circumstances; and in the 
circumstances of this case, I hold with- 
out hesitation that the stipulation for 
payment of interest at the rate of 75 per 
cent per annum was a stipulation by way 
of penalty. If, consequently, the agreement 
for payment of interest is not enforcible, as 
T hold it is not, the plaintiffs are entirely in 
the hands of the Court; and I accept the view 
of the District Judge that 15 per cent. per 
annum is the proper rate in this case. The 
first point must consequently succeed. 

As regards the second contention, it is 
clear that, in view of the provisions of ser- 
tion 92 of the Indian Evidence Act, oral 


(7) 81 Ind, Cas. 394; 22 C. D. J. 811; 20 C.W.N, 408, 

(8) 29 Ind. Cas, 843; 42 O. 690; 19 C. W. N. 809, 

(9) 32 Ind, Cas. 537; 22 0. L, J. 352; 20 0. W. N. 
689, 
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évidence was not admissible to prove the 
alleged agreement between the mortgagees 
and mortgagors, whereby, it is said, the mort- 
gage contract was split up. The essence of 
the matter is that the entire mortgage con- 
tract must, under section 59 of the Transfer 
of Property Act, be comprised in one or more 
written and registered instruments, We have 
here a written and registered instru- 
ment by which the original security was 
granted. Under the contract embodied 
there, the mortgagees are entitled to hold the 
mortgagors jointly and severally liable for 
the entire mortgage-debt. A variation in that 
` contract to the effect that each mortgagor 
is liable only in respect of a proportionate 
share of the debt, could be effected only by 
another written and registered instrument, 
-so that the entire mortgage contract would 
thereafter be found in two instead of in one 
document [cf. the decision of the Full 
Bench in Lalit Mohan Ghose v. Gopal Chauk 
Coal Co., Ltd. (10)}. If we were to accede to 
the contention of the appellant, the statutory 
provisions of section 92 of the Indian 
Evidence Act could be easily evaded and com- 
pletely nullified. When thedifficulty of the 
situation was realised by the appellants the 
contention was, as a last resort, faintly put 
forward that the defendants might invoke 
the assistance of the doctrine that as one of 
the mortgagors has been released, the entire 
mortgage contract has been thereby split up. 
But itis plain that the appellants are not 
entitled to rely on this position, which is 
inconsistent witb their original case. Their 
primary case was that the mortgage 
contract had been split up by agreement 
of all the parties concerned, namely, 
the mortgagees and the mortgagors. Oral 
evidence, it has been held, is not admissible 
in proof of the alleged agreement. The de- 
fendants cannot now turn round and set up the 
inconsistent case that the mortgage contract 
has been split up, because one of the mort- 
gagors has been released by the mortgagees 
without the consent of the other mortgagors. 
In this view, ib is unnecessary to consider 
the application of the principle enunciated 
in Hakim Lal v. Ram Lal (11) and Debendra 


(10) 12 Ind. Cas, 728; 39 O. 284; 14 C. L. J. 411; 
16 G. W. N. 55. 


(11) 6 C. L. J. 46. 
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Nath Sen v. Mirza Abdul Samed -Serojt (12). 
Consequently the decree in this case must be 
a joint deeree in favour of the plaintiffs, 
for such sum, if any, as may be found due 
upon the mortgage accounts against all 
the defendants (other than the mortgagor 
who has been released). 


Appeal allowed. 
(12) 1 Ind. Cas. 264; 10 C. L. J. 150., 
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PATNA HIGH COURT. 
SECOND CIvIL APPEAL No, 2897 or 1914. 
March 31, 1916. 
Present:—Mr Justice Mullick. 
CENTRAL KARKEND COAL Co., Lip. 
DerenpANT—APPELLANT 
Versus 


KARTIO REWAN I—PLAINTIFE— 


RESPONDENT, 

Ejectment, suit for—Title with neither party but 
with stranger—Claim based on long spossession— 
Defendant’s possession not derived from  owner— 
Owner supporting defendant in litigation— Permissive 
occwpation—Finding that defendant trespasser- Ques. 
tion of law—High Court—Appeal, second. 

Where, ina suit for ejectment, the title to the 
property is admittedly with a third party and 
plaintiff’s claim is based only on long possession, the 
plaintiff cannot succeed unless he proves the defend- 
ant to be a trespasser. [p. 617, col. 1.] 

The fact that the defendant’s possession is not 
derived by any settlement with the owner will not 
constitute him a trespasser, when, as a matter of fact, 
he is supported by the owner in the litigation. The 
defendant must then be coypidered as a permissive 
occupant and in possession co-ordinate to that of 
the plaintiff and not lable to be ejected by the 
latter. [p. 617, col. 1.] 

The term ‘trespasser’ isa term of law, and it is 
competent for the High Court to examine in second 
appeal whether the finding of the lower Court that a 
person was a trespasser, is correct on the evidence 
tendered at the trial. [p. 617, col. 1.] 


Second appeal from the decision of the 
Additional Sub-Judge, Manbhum, dated the 
2nd September 1914, affirming that of the 
Munsif, Dhanbad, dated the 28th January 
1914. 

Mr. Pugh, for the Appellant. 

Mr. Barkuntha Nath Mitter, for the Re- 
gbondent. 

JUDGMENT.—The plaintiff sues for a 
declaration of title fo, and recovery of posses- 
sion of, a tank of which the Raja of. Jharia 
is the admitted landlord. The defendant 

` 
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is acoal company and pleads permissive 
occupation from the landlord. Both the 
Courts below have found that the plaintiff 
has been unable to prove the title which he 
set out in his plaint, namely, that he has 
a niskar tenancy in the tank, but they have 
found that the plaintiff and his predecessors 
have been in possession of the tank for more 
than twelve years and that,the defendant 
being a trespasser, the plaintiff is entitled 
to get the relief which he claims. It is 
admitted by the learned Vakil for the re- 
spondent before me that the case rests upon 
the plaintiff’s title by long possession only, 
Now in order to succeed on the strength of 
long possession the plaintiff must show that 
the defendant is a trespasser. It is true 
that the learned Court of Appeal below finds 
that no settlement was made in favour of 
the defendant by the assistant manager of 
the Raja and that the defendant is actually 
a trespasser; but the term “trespasser” is a 
term of law and in second appeal it is com- 
petent for me to examine whether the defend- 
avt may in law be described as a trespasser, 
Now the learned Subordinate Judge himself 
states in the concluding part of his judg- 
ment that the defendant is being supported 
in these proceedings by the landlord. If 
that is so, itis impossible to see how the 
defendant can be called a trespasser. The 
defendant must be considered a permissive 
occupant and in possession co-ordinate to that 
of the plaintiff. The case, therefore, that 
the plaintiff makes of long possession cannot 
prevail against the defendant. In this view 
of the case the decree of the learned lower 
Court must be set aside and the appeal 
decreed with costs. The suit will be 
dismissed with costs. 
Appeal decreed, 
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MADRAS HIGH COURT. 

First Civiu Appsat No. 142 or 1911. 
February 29, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Phillips, 

P. A. RAGHUNATHA CHARI— 
Derenpant No. 2—ÅPPELLANT 
versus 
N. S. ARAVAMUTHAIYANGAR AND 
OTHERS—PLAINTIFF AND Derenpants Nos. 1 


AND 3 TO 8— RESPONDENTS, 

Vendor and purchaser-—Sale—Suit by vendee to 
vecover possession-—Long delay in instituting suit— 
Inference—Sale in fraud of creditors, proof of—~ Sale 
nominal transaction—Burden of proof-——Promissory note 
antedated—Presumption as to date, whether arises— 
Negotiable Instruments Act (XXVI of 1881), s. 118. 

Plaintiff sued in 1909 to recover possession of 
property under a sale-deed executed in his favour 
on the 10th July 1897 by the Ist defendant, 
alleging that he had taken possession under the 
sale and remained in possession till May 1902 when 
defendants (father and son) trespassed upon the 
land and dispossessed him. The vendor's son, the 
2nd defendant, contended that the sale was part of a 
scheme to defraud the creditors of the Ist defend- 
ant and was merely nominal and without con. 
sideration: 


Held, Phillips, J., (dissenting) (1) that in order that 
the sale might be binding on the 2nd defendant, it was 
necessary to show that it was a real and not a 
nominal sale and that it was for antecedent debts; 
[p. 618, col. 2.] 

(2) that there was satisfactory evidence on the 
record of the antecedent indebtedness of the Ist 
defendant to the plaiytiff and although the plaintiff 
had been so long in enforcing his rights and had 
not accounted satisfactorily for not being in posses- 
sion of the sale-deed, yet the fact that a part of 
the consideration recited in the sale-deed was true 
and real was sufficient to rebut the presumption as 
to the benami nature of the transaction; [p. 619, ' 
col. 1; p. 620, col. 1.] 

(3) that under the circumstances the plaintiff was 
entitled to the relief claimed, [p. 620, col. 1.] 


Per Phillips, J.—(1) Where the plaintiff has 
bronght his suit just within the period of limitation 
in some circumstances no adverse inference can 
safely be drawn from delay in bringing the suit, but 
when each day’s delay entails additional monetary 
loss on a plaintiff, his omission to bring a suit until 
just before the expiry of the period of limitation 
requires some explanation and the absence of any 
reasonable explanation must throw some doubt on 
his case. [p. 620, col. 2; p. 621, col. 1.] 

7 (2) The burden of proving that a sale is a 
i nominal transaction lies primarily on the person 
| alleging it; but the facts that the vendee can produce 
‘none of the documents on which his case depends 
‘and that there is no satisfactory evidence as to 
| possession, cast the utmost doubt onthe case and 
\shift the burden of proof on to him. [p. 622, col, 2.] 


(8) Where there is evidence to show that a pro- 
missory note is qntedated, no presumption arises 
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under section 118 of the Negotiable Instruments 
Act a it was executed on the date it bears. [p. 623, 
col. I. 

(4) Though the presumption as to consideration 
arising under section 118 may, in the case of a 
promissory note executed by a father, also bind the 
son, yet where the document itself is proved to be 
false, no presumption arises even against the 
father. [p.-628, col. 2.] 

Seetharam Naidu v. Balkrishna Naidu, 22 Ind. Cas. 
638; 26 M. L. J. 604; 15 M. L. T. 78; Gangisetti 
Ramaya v. Kallika Peraya, 16 Ind. Cas. 411; (1912) 
M. W. N. 959; Bisheswar Dayal v. Harbans Sahay, 6 O. 
L. J. 659,3 M. L. T. 88; Tirbent Pershad v. Ram 


Narain, 20 Ind. Cas. 951; 11 A. L. J. 718, referred to. - 


_ Appeal against the revised decree of the 
Court of the Subordinate Judge, Trichinopoly, 
in Original Suit No. 33 of 1909. 

Messrs. T, Narasimha Atyangar, with him 
Mr. O. Padmanabha Atyangar, forthe Appellant. 
~- The Advocate-General (with him Mr. N. R. 
K. Thatha Ohariar), for the Respondents. 


This appeal and the memorandum of cross- 
‘objections filed by the Ist respondent, com- 
ing on for hearing on the 21st, 24th, 25th 
and 26th January 1916 and having stood 
over for consideration till this day, the Court 
delivered the following 


JUDGMENT, 


Watts, ©. J.—This isa case in which 
the parties have so conducted themselves as 
to make it difficult to arrive at the exact 
truth, The main consideration for the sale- 
‘deed, Exhibit A, which twas executed on the 
13th July 1897 though dated the 10th, isa 
promissory note, Exhibit B, which there is 
evidence to show was antedated and was 
really executed on the same day as the sale- 
deed, Exhibit A. Exhibit B was for 
‘Rs. 3,2CO made up of five items, andon the 
same day a conditional sale-deed of other 
items for Rs.1,150, Exhibit GG, was exeeut- 
ed, and there is evidence that a third sale-deed 
of other items for Rs. 500 was prepared but 
not executed. These deeds purport to show 
an indebtedness of Rs. 5,150 on the part of 
the Ist defendant to the plaintiff. The defend- 
ants pleaded’that the sale-deed sued on was 
benami, and the 2nd defendant, the son, also 
pleaded that in any case it was not 
executed for antecedent debts, but to defraud 
creditors from whom the lst defendant had 
borrowed for immoral purposes. At the 
trial the case setup for the 2nd defendant 
was that Exhibit A was part of a scheme to 
-Aefraud the creditors of the Ist defendant 
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and that Exhibit A was nominal and without 
consideration, while Exhibit GG was in 
satisfaction of the only real indebtedness of 
the 1st defendant, but purported to be for 
debts which were non-existent. The Ist 
defendant madea statement to this effect 
when examined by the Subordinate Judge 
at the first hearing, but he did not appear at 
the trial to contest the suit, and he has 
not appealed against the decree which 
gives the plaintiff his share in the lands 
and charges the share of the 2nd defendant 
with the balance of the consideration found 
to have actually passed. The fact that he 
has not appealed may be due to his having 
become an insolvent, but as the Subordinate 
Judge points out the Vakil who originally 
appeared for him afterwards appeared at the 
trial for his son, the 2nd defendant, and he 
would no doubt have been put into the box if 
it had been thought that his evidence would 
help the 2nd defendant. In order that, the 
sale may be binding on the 2nd defendant 
it is, of course, necessary to show that it was 
a realand nota nominal sale and that it 
was for antecedent debts. Even then it 
would not be binding if they were incurred 
for immoral purposes, but no attempt has 
been made to dispute the finding of the 
Subordinate Judge that this has not been 
proved, The question whether the sale deed 
is supported by consideration of antecedent 
debts to the extent found by the Subordinate 
Judge may be dealt with first. If the 
promissory note Exhibit B, as I am disposed 
to think, was executed at the same time ag 
the sale-deed, it cannot be regarded as creat- 
ing an antecedent debt, and it is for the 
plaintiff to prove as against the 2nd defend- 
ant that, at the date of Exhibits A and 
B the Ist defendant was indebted to the 
plaintiff in the sums which are set out as 
the consideration for Exhibit B. Two of 
these items are admitted but it is said that 
they were satisfied by Exhibit GG and that 
the items of consideration mentioned in that 
document were non-existent. When, however, 
the lst defendant was sued for these lands 
by a vendee from the plaintiff, he filed a 
written statement, Exhibit JJ, in which he 
pleaded that out of the consideration pay- 
able by the plaintif under Exhibit A 
Rs. 450 had-not been paid, and it had been 
arranged it was to be treated as paid under 
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Exhibit GG so as to entitle the Ist defend- 
ant to a re-conveyance of the lands sold 
under Exhibit GG on payment of the 
balance of Rs. 700. This is altogether 
inconsistent with the story that the sale-deed 
Exhibit A was benami, and, as it appears 
from Exhibit JJ that the plaintiffand the 
Ist defendant had then fallen out, it does 
not appear likely that the Ist defendant 
would then have made in the plaintiff's 
favour an admission of having received all 
the consideration but Rs. 400 under Exhibit 
A, if in fact he had received nothing at all, 
or very much less, 

The 2nd defendant’s case is that the Ist 
and 8rd items of consideration for Exhibit B, 
Rs. 930 and Rs. 210 or Rs. 1,190 in all, 
were really discharged by Exhibit GG, but 
there is no satisfactory explanation why 
Exhibit GG is asale for Rs. 1,150 and not 
for Rs. 1,190. On the other hand, it is 
said that the plaintiff has not proved that 
the items of consideration mentioned in 
Exhibit GG are genuine. One of the 
items, Exhibit LL, is a promissory note, 
dated 5th July 1896, in respect of an 
alleged advance by the plaintiff to the lst 
defendant for the discharge of Court decrees 
and a payment under a lease to Srirangam 
Sellappa who has not been called. As 
regards the other item, an alleged advance 
on a pledge of kammals, though P. W. No. 5 
proves that plaintiff pledged a jewel with 
him, Exhibit YY, and though Exhibit FFF 
shows that subsequently to the date of 
Exhibit GG tke Ist defendant pledged 
kammals to a third party, we have only 
the plaintiff's evidence that the money 
raised by him on pledge was for the use of 
the plaintiff, apart of course from the recital 
in Exhibit GG and the fact that the defence 
have not put the lst defendant into the 
box to contradict him. However this may 
be, it is, in my opinion, clear that at the date 
of Exhibits A and GG, the lst defendant 
was indebted to the plaintiff in respect of 
other items besides those mentioned in 
-Exhibit GG and, therefore, the story that 
Exhibit GG was taken in full discharge 
cannot be aecepted. 

Coming now tothe other items of consider- 
ation mentioned in Exhibit B, Exhibit M is 
‘the register of a suit, Original Suit No. 47 
‘of 1896, against the plaintiff, Ist and 2nd 
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defendants. on a mortgage, dated 28th June 
1892, executed by plaintiff and the Ist 
defendant for Rs. 400 in which the plaintiff 
obtained a decree for principal and interest, 
Rs. 90 was realized by the saleof the plaintiff’s 
house which was re-conveyed to him later, 
and Rs. 600 was collected by rateable distribu- 
tion in Original Suit No. 296 of 1896 out of 
assets realized by sale of the plaintiffs proper- 
ties, and Rs, 100 was paid on 20th Febru- 
ary 1898 and is said to have been borrowed 
by plaintiff under Exhibit PP. On 6th June 
1695 the lst defendant and plaintiff putin a 
petition that satisfaction might be entered up, 
saying they had paid Rs. 450 in April 1898, 
far more than was then due, but this was 
contested and the petition was dismissed, 
Lastly on 12th August 1898 satisfaction was 
recorded. Exhibit K isa promissory note of 
even date with the mortgage sued on, in which 
lst defendant admits that the money was 
borrowed for his own use, and Exhibit L, 
dated 27th June 1895, isa renewal of Exhibit 
K. There is no reason to doubt that this item 
of consideration is perfectly genuine, as the 
debt was the lst defendant’s and the decree 
was discharged by the plaintiff. Exhibit 
HHH isa decree, dated 25th September 1896, 
against Ist defendant and plaintif on a 


promissory note for Rs. 580 executed 
by them on 19th January 1896 for 
Rs. 680-4-3. Exhibit R shows that in 
satisfaction of the decree the plaintiff's 


properties were sold for Rs. 1,501, subject to 
a mortgage for Rs. 2,500 and toaclaim on a 
security-bond. Out of the Rs. 1,501, Rs. 600 
was paid as already mentioned in rateable 
distribution under Original Suit No. 47 of 
1896. Exhibit O, dated 30th October 1697, 
is a receipt in favour of Ist defendant and 
plaintiff for Rs. 44-14-83, the balance due 
under the decree. The lst defendant has 
not been put into the box to contradict the 
plaintiff’s story that the consideration for the 
promissory note sued on went to the lst defend- 
ant, and the plaintifi’s case is supported in 
this and other respects by Exhibit H, a me- 
morandum of accounts in the lst defendant’s 
own writing, dated 2nd March 1897, that is 
to say, three weeks before the date whioh 
appears on Exhibit B, and four months before 
the date of Exhibit A. It includes Rs. 900 
with interest to 30th Masi Rs. 974, which 
corresponds to the item Rs. 980 in Exhibit 
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B; about Rs. 900 under Original Suit 
No. 47 of 1896; Rs. 200 under Small 
Cause Court No. 38 of 1897, item 3 in Exhibit 
B;Rs. 700 for the decree in Original Suit 
No. 296 of 1596; Rs. 185 borrowed to 
pay decree of Tirumalai Aiyangar 
and Ayyavier and Brothers and items bring- 
ing up the total to Rs. 3,117 and certain 
further items bringing the amountup to 
Rs. 3,165-12-0. Itis,in my opinion, satisfactory 
evidence of the antecedent indebtedness of the 
1st defendant who has not been put into the 
box to explain it. It, no doubt, seems strange 
that the plaintiff- should have advanced so 
much money to the 1st defendant, and incur- 
red such liabilities on his behalf, that he 
should have delayed so long to enforce his 
rights under Exhibit A, if it isa genuine 
sale-deed, and that he has not accounted 
satisfactorily for not being in possession of the 
original sale-deed, but on the whole after a 
careful consideration of the evidence I see 
no sufficient reason for differing from the 
conclusion at which the Subordinate Judge 
has arrived. In view of the conclusion I 
have arrived at on the evidence as to consider- 
ation, the question of possession is of less 


consequence, but 1 am not satisfied that the. 


plaintiff had failed to get possession before 
1902, when he alleges his possession was dis- 
turbed. Some of the documents may be 
explained with reference to his possession of 
lands sold to him under Exhibit GG, but 
Exhibit CC in the Ist defendant’s writing 
seems tome to show that the lst defendant 
had paid rent to the plaintiff for some of the 
items in Exhibits A and GG and owed a 
balance of Rs. 57 on thataccount. The rest 
of the document shows that the lst defend- 
ant was to pay rent for the item in Ex- 
hibit GG, and to vacate one of the items in 
Exhibit A and that the plaintiff's lessee was 
to pay rent for Sallakulli which consists of 
items in Exhibit A. In this state of things 
I do not think there are sufficient grounds 
for interfering with the decree of the lower 
Court and would dismiss the appeal with 
costs. 

Puiies, J.—This is a suit to recover pos- 
session of property under a sale-deed executed 
by appellant’s (2nd defendant’s) father (lst 
defendant} in favour of plaintiff (1st respond- 
ent) on 10th July 1497 and has been brought 
in 1909, just before the expiry of the 
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period of limitation available. The two 
questions for consideration are:— 

(1) Whether the sale-deed is merely 


nominal and executed in order to defeat Ist 
defendant’s creditors; and 

(2) Whether when the sale was effected, 
there were antecedent debts due by ist de- 
fendant and whether the property passed to 
the vendee as consideration for their dis- 
charge so as to bind lst defendant's son (ap- 
pellant). 

Plaintiff alleges that the sale was effected 
in July 1897, and that he got possession of 
the plaint property and remained in posses- 
sion till about May 1902, when defendants 
trespassed upon the land and dispossessed 
him. In January 1931 plaintiff prosecuted 
lst defendant and others for trespassing upon 
his threshing floor and stealing the crop 
harvested from some of the plaint lands. 
Ist defendant then pleaded that he was 
in possession of the lands in question and 
the accused were discharged. Plaintiff does 
not state in what circumstances he was dis- 
possessed in May 1902, nor did he take any 
steps to recover possession antil he brought 
this suit seven years later in 1909. His only 
explanation for the delay is that he was stay- 
ing at Cuddapah “as well as want of funds 
to file the suit.” The sale-deed sued upon 
as well as the connected documents are suid 
to have been stolen from plaintiff by Ist. de- 
fendant in 1901 at the time of the alleged 
rioting and theft, but plaintiff made no 
complaint about the loss of his documents. 
No doubt he says he told the Police, but 
that is obviously a false story, for no action 
was taken upon what he told them, although 
the Police instituted a case of theft of their 
own belts, sandals, &c., which is said to 
have occurred atthe same time. Plaintiff, 
therefore, starts this case under somewhat 
suspicious circumstances. He cannot satis- 
factorily explain his inability to file the 
original documents upon which he relies, 
and tells an obviously false story of their 
theft, and he does not give an adequate 
explanation for allowing the defendants to 
enjoy the mesne profits of the lands from 
1902 to 1909 without disturbance, although 
he was himself the real owner. No doubt he 
has brought his suit within the period of 
limitation, and in some circumstances no 
adverse inference could safely be drawn from 
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delay in bringing a suit, but when each 
day’s delay entails additional monetary loss 
on a plaintiff, his omission to bring a suit 
until just before the expiry of the period of 
limitation requires some explanation, and 
the absence of any reasonable explanation 
must throw some doubt on his case. In the 
present case that doubt is stronger than it 
need sometimes be, because plaintiff and Ist 
defendant have been on bad terms since 
1901, and plaintiff has allowed his enemy 
peaceful enjoyment of stolen property for no 
less than 7 years, during the whole of which 
period he has made no attempt to recover 
the title-deeds stolen from him and has not 
attempted now to explain his omission to 
do so. These two circumstances lend con- 
siderable force to appellant’s contention that 
the suit sale under Exhibit A was a nominal 
transaction. This contention would be still 
further strengthened if appellant can prove 
his assertion that plaintiff never got posses 
_ sion of the suitlands. Defendant No. 1 sold 
the plaint lands under the original of Ex- 
hibit A on 10th July 1897, and some other 
lands in the same village on 12th July 1897 
under the original of Exhibit GG, both sales 
being in favour of plaintiff. lt is found by 
the learned Subordinate Judge, and not 
seriously disputed in appeal, that both the 
sale-deeds were executed on the same day, 
and admittedly the sale under Exhibit GG 
was a genuine one and the lands passed to 
plaintiff. The learned Subordinate Judge 
has found that plaintiff did get possession 
and relies for this conclusion on Exhibits Y, 
Z,8S series, WW, WW1, CC, DDD and 
DDDI. Exhibit Y isa copy of a receipt 
given to plaintiff for quit-rent on some of the 
suit Jands, but admittedly the numbers of the 
suit lands found no place in the original and 
this copy, Exhibit Y, was first produced in 
the criminal case of 1901 and was obviously 
altered to differ from tke original for the 
purposes of that case, and no reliance can be 
placed onit. Exhibits Z, SS series, WW, 
and WW1 no doubt show that plaintiff had 
to pay rent for lands in the suit village, 
but there is nothing to show that it was 
for the suit lands. Plaintiff was in 
possession of the lands mentioned in Exhibit 
GG, and, although he execnted a sale-deed 
for them to P. W. No. 10 on 22nd June 1900 
(Exhibit HH), the purckaser did not get 
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possession until sometime after August 
1902 (vide Exhibits JJ and KK). The 
lands referred to in the above documents 
may well be the lands sold under Exhibit 
GG. Exhibit CC is a rough note said to 
be in Ist defendant’s handwriting, but 
it is not at all clear what it really means. 
It is suggested that it proves that one 
Ariyar, who took a lease of the plaint 
lands on 16th August 1897 under Exhibit 
D, was actually in possession and paid 
rent. There is nothing in the document 
to support this conclusion, and in my 
opinion the document is of very little 
value without some proper explanation of 
its meaning. The rate of rent mentioned 
in Exhibit CC cannot be made to tally 
with the rent provided in Hxhibit D. 
Consequently it cannot be said that Exhibit 
CC proves payment of rent under Exhibit 
D. It does, however, show that lst defendant 
was in possession of one of the suit lands 
at least until llth April 1899, but I- 
think the document must be disregarded 
as being unintelligible. Exhibits DDD and 
DDD1 are depositions of P. W. No. 11 (4th 
defendant) in the criminal case in 1901, 
and do not materially help plaintiff. Then 
we see that all the documents relied on 
by the Subordinate Judge are really of 
very little value. In «addition to these Ist 
respondent relies on Exhibits AA, T series, 
SS series, TT and ZZ. Exhibit AA does 
not specifically mention the suit land, but 
the reference in it to a dispute between 
lst defendant and Ratna Naik, the purchaser 
under Exhibit GG, would show that it 
referred to land sold under that document. 
Exhibits T series refer to the plaint 
lands and are samba and kar  outturn 
accounts of Aravamuda Aiyangar (plaintiff) 
of 1898 and 1899. All the lands are in 
the names of third parties and cultivated by 
sundry tenants. P. W. No, 12, who prepared 
some of them, was a prosecution witness 
in the criminal proceedings and says in 
examination-in-chief that plaintiff was 
present when they were prepared and had 
the patra made, but does not know who 
took away the paddy and in cross-examination 
he admits that before 1901 plaintiff and Ist 
defendant would come to the village together 
and lst defendant would either lease out the 
land or get some one to cultivate. As plainț- 
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iff and lst defendant were at that time 
close friends, this seems very reasonable 
and Iean see no reason why this witness 
should be treated as hostile to plaintiff, 
Plaintiff would have it that all his witnes- 
ses who make statements in favour of defend- 
ants are hostile, and the Subordinate 
Judge treats their statements in plaintiff’s 
favour as admissions, but there is nothing on 
record to show why all these witnesses should 
perjure themselves in favour ofdefendants, or 
give evidence hostile to plaintiff unless it were 
true. Exhibits SS series are merely arrears 
lists for Fuslis 1310 and 1311, and no details 
of lands are given. As the latest date in the 
documents is May 1902, there is no reason why 
plaintiff’s arrears mentioned therein should 
not relate to lands in Exhibit GG. Exhibits 
TT and TT1 are attachment lists prepared by 
P. W. No. 6, and they show that in Fasli 1310 
some of the suit lands were in the enjoyment 
of plaintiff, but these documents were pre- 
*pared at the time of the criminal litigation 
and about the same time that the false docu- 
ment Exhibit Y was prepared. The only 
other document is Exhibit ZZ and this is 
explained by P. W. No. 6, who obtained the 
unregistered lease-deed Exhibit E from plaint- 
iff on 18th April 19C1. He is also said to be 
hostile, but no reason for the hostility is 
assigned, and he distinctly says that he could 
not get possession under Exhibit E. Plaintiff 
is unable to produce any receipts, except Ex- 
hibit Y referred to above, and be does not even 
produce the original of the lease-deed, Exhibit 
D. That document recites that all payments 
of rent under it should be endorsed on the 
document itself, and its non-production is, 
therefore, very suspicious as there is no other 
document to show that the lease ever took 
effect. There was no reason why plaintiff 
should have had this document with him when 
his documents were stolen, unless he carried 
all his documents with him on that 
occasion, in which case it is strange that 
Exhibit B was not also stolen. We then see 
that Exhibits T and T1 are the only documents 
which recite plaintiff's possession of the suit 
lands. Nodoubt defendants do not pro- 
duce any receipts, but it is likely from the 
fact that plaintiff prosecuted the lst defendant 
unsuccessfully in 1901 that lst defendant 
was then in possession, and the oral evidence 
is in defendants’ favour. Plaintiff and Ist 
defendant are first cousins and there is no 
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adequate reason alleged for treating all plaint- 
ifs witnesses as hostile. Exhibits FF series 
and W show that since 1902 Ist defendant 
claimed the suit lands, and several of the 
documents filed by plaintiff, such as Exhibits 
AA and SS, are as much evidence of lst de- 
fendant’s possession as of plaintiff’s possession. 
It is suggested that they favour lst defendant 
because he belongs to the original shrotrt- 
emdars family, but the close’ relationship 
between plaintiff and lst defendant refutes 
that suggestion, when there is no evidence to 
supportit. Defendant No. 2’s case is undoubt- 
edly prejudiced by the fact that lst defend- 
ant has not gone into the witness-box, and 
quite possibly he has failed to do so in the 
interests of his son, but on the other hand it 
is possible that he has kept in the back- 
ground because the allegation that he incur- 
red debts for immoral purposes is true and he 
is unwilling either to admit or deny the 
charge. The burdenof proving that Exhibit 
A isa nominal transaction lies on appellant, 
but I think that sufficient circumstances . 
have been proved to show that plaintiff has 
acted in such an extraordinary manner as to 
cast the utmost suspicion onthe truth of 
his story. The fact that he can produce 
none of the important documents on which 
his case depends and the absence of any 
satisfactory evidence as to his possession 
require explanation. He admits that he had 
to bringa criminal case in January 1901, 
but says that he continued in possession until 
about May 1902, and yet he cannot show how 
he was dispossessed. None of the witnesses 
can speak to plaintiff’s possession, but on the 
contrary support Ist defendant’s possession. 
There is no reason to suppose that the whole 
village is hostile to plaintiff, unless 
it is on the supposition that they think he is 
putting forwarda false claim. He says he 
went away to Cuddapah but admits that he 
used to come to the suit village once in four 
months. It is very difficult to believe that 
he would have quietly acquiesced in his dispos- 
session for seven years, if the lands had really 
been sold to him. I would, therefore, hold that 
there are very strong reasons for holding the 
sale to be a nominal one. 

This finding is supported by a reference to 
the evidence as tothe consideration for thesale- 
deed Exhibit A, The deed is for Rs. 3,500 
i. e., Rs. 3,812 due under the promissory note 
Exhibit Band Rs, 188 paid in cash. The 
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consideration for Exhibit B consists of 5 
items. 

(1) Rs. 980 due on the bond Exhibit J. 

(2) Rs. 915 due under the decree in Original 
Suit No. 47 of 1896. 

(8) Rs. 210 due under the decree in Small 
Cause Suit No. 38 of 1897. 

(4) Rs. 700 due under the decree in Original 
Suit No. 296 of 1896. 

(5) Rs. 395 borrowed to pay debts to dis- 
charge the decree due to V. Tirumalachari 
and Ayya Tyer. 

It is contended for plaintiff that, as Exhibit 


B is a promissory note'and execution is ad~ 


mitted by Ist defendant, presumptions arise 
under section 118 of the Negotiable Instru- 
ments Act that it was executed for consider- 
ation and on the date it bears, and that, there- 
fore, the burden of proof is on 2nd defendant 
to show that there was no consideration bind- 
ing on him. The second presumption is ne- 
gatived by the oral evidence of the three 
attesting witnesses to Exhibit B that it was 
executed on the same day as Exhibit A, and 
plaintiff has failed to examine several of the 
attesting witnesses to Exhibits A and GG 
to disprove this statement. There is other 
evidence tending to show that Exhibit B was 
not executed on 22nd March 1897 and con- 
sequently the sole evidence of plaintiff that it 
‘was executed on that date must be rejected. 
As Exhibit B is shown to be a false document 
in that it bears a false date, tlfe presumptions 
under section 118. are rebutted, and the 
burden of proof is on plaintiff to show 
that the consideration is real, and that 
there were antecedent debts due by the 
father which would justify the alienation 
of the son’s property and make the aliena- 
tion binding upon him, No doubt in Mala- 
yandi Goundan v. Subbaraya Vanavaraya 
Gaundan (1) it was held that the 
son had to make out that the money fora 
mortgage-deed executed by the father had 
not been advanced in a case where the father 
had allowed judgment to go by default, 
and it was held that his liability must 
thereby be taken to have been established. 
Whether the same burden would have been 
cast upon the son if the father’s liability had 
not been held to have been established, is not 


(1). 8 Ind. Cas. 854 21 N. L. T, 521; 9 M. L. T, 163; 
(1911) 1 M. W. N. 5 
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stated, but the question is discussed in 
Dasih arani Naidu v. Balakrishna Naidu (2) 
by the learned Chief Justice and he held 
that when there is a question of an antecedent 
debt the burden of proving it lies on him 
who asserts it, and this principle was recognis- 
ed in Gangisetti Ramaya v. Kallika Peraya, 
(3) and in Bisheswar Dayal v. Harbans 
Sahay (4) and Tirbeni Pershad v. Ram Narain 
(5) and in the last case it was held that 
the recital as to consideration in the mortgage- 
deed was not evidence as against another 
member of the mortgagor’s family whose 
interests were affected. I have no doubt, 
therefore, but that the onus is on plaintiff 
in this suit to provean antecedent debt, 
and as I understood the learned Advocate- 
General’s argument he did not dispute this 
proposition, but contended that if the debt 
was proved against. the father it was 
proved against the son. This contention 
is, I think, quite correct, but I do not 
presumption to be drawn 
from the execution of the promissory note 
can be said to be proof against the father 
when that presumption is rebutted by proof 
that the document is itself a false one. 


On the same day that Exhibit A was 
executed lst defendant executed another 
sale-deed (original of Exhibit GG) to 
plaintiff for Rs. 1,250, reciting as con- 
sideration Rs. 590 due ona pledge of a pair 
of diamond kammals and Rs. 560 due on 
a promissory note Exhibit LL, dated 5th 
July 1896. It is defendants case that 
Rs. 1,150 were really due, ù% e, items 
1 and 3 in Exhibit B amounting to 
Rs. 1,190 and that the items in GG are 
fictitious. The first point that strikes one 
is that plaintiff was not in a position to 
find all the money alleged to have been 
lent to Ist defendant. On 9th October 
1896 plaintiff's house was sold for Rs. 90 
(Exhibit M) and in March 1897 all his 
lands were sold for Rs. 1,501 (Exhibit Q) 
and from the fact that this money was 
applied in rateable distribution towards his 
decree-debts, which were not thereby fully 


(2) 22 Ind, Cas. 638; 26 M. L. J, 604,15 M. L, T, 


(8) 16 Ind. Cas. 411; (1912) M. W. N. 959. 
(4) 60. L. J. 659; 3 M. L. T. 3 
(5) 20 Ind. Cas, 951; 11 A. Ls H 713. 
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satisfied, it is evident that he was in a 
bad financial position towards the end of 
1896 and beginning of 1897 and could 
not meet his debts in March 1897. 
it is alleged that Rs. 500 was lent on 
the kammals on 5th January 1896, and 
yet on 19th January 1896 plaintiff and 
Ist defendant borrowed Rs. 500 from V. 
Ramasami Aiyar and in August 1896 plaint- 
iff was indebted to Pichat Rowther and 
increased this indebtedness on 14th April 
1897 (vide Exhibit YY) to Rs. 860. 

As regards the item of Rs. 395 in 
Exhibit B plaintiff, realizing that the recital 
in Exhibit B that it had already been paid 
could not be proved, says as P. W. No. 1 that 
it was paid on the day the note was 
executed, and yet at that very time all 
plaintiff's immoveable property was being 
sold for his debts. Again when Exhibit 
A was executed Rs. 188 is said to have 
been paid in cash. The Subordinate Jadge 
has discredited these cash payments and 
I agree that he is quite right in his 
finding. Plaintiff seeks to corroborate 
Exhibit B by Exhibit H, a memorandum 
of account said to be in Ist defendant’s 
handwriting. It is proved by plaintiff and 
he says it is an account of what Ist 
defendant owed to him on 2nd March 1897, 
and forms the basis, of Exhibit B. The 
debts referred to in Hxhibit GG find no 
place in Exhibit H, and plaintiff’s explanation 
of the omission is very unconvincing. The 
first item in Exhibit-H “principal Rs. 900” 
is said to refer to Exhibit J, a simple 
bond of 27th May 1892 for Rs. 700. 
The next item is “interest 30th Masi 
Rs. 74-4-0”. The amount that would have 
been due on Exhibit J on 2nd March 1897 is 
about Rs. 970, but it is not at all clear 
why Rs. 900 of this amount shonld be 
treated as principal. In Exhibit H there 
is also an item devasthanam Rs. 75, which 
finds no place in Exhibit B, and the 
amounts paid for the decrees for Thirumalai 
Aiyangar and Ayyavier and Brothers come 
only to Rs. 185, a sum which had evidently 
been already paid when Exhibit H was 
written. There is also an entry of Rs. 36 
interest of Pichai Rowther, which- finds 
no place in Exhibit B. Items in B.Q—4 
are for decrees obtained jointly against lst 
defendant and plaintiff. Admittedly item 
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No. 2 was Ist defendant’s own debt and to. 
evidence this and to secure himself plaintiff 
took the promissory note Exhibit K from 
lst defendant. No such security is taken for 
item No. 4, and the evidence of the creditor 
P. W. No. 3 goes to support appellant’s 
case that the loan was borrowed by plaintiff 
with Ist defendant as a surety, and we 
see that it was to satisfy this debt that 
all plaintiffs lands were brought to sale. 
Plaintiff relies on an alleged admission of 
Ist defendant in his written statement in’ 
a suit filed against him by Ratna Naik 
to recover possession of the lands sold to 
him under Exhibit HH, t. e., the lands sold 
under Exhibit GG (Exhibit JJ). In 
it lst defendant refers to another sale-deed 
(besides Exhibit GG) executed on 12th 
Jaly 1897 and saysa balance of Rs. 400 
was due under it by plaintiff. There is 
oral evidence that not only Exhibits A 
and GG were executed on that day but 
also a third sale-deed, and I think to make. 
this a relevant admission against 2nd defend- 
ant, it must be construed strictly, It 
might refer to Exhibit A or to this other 
sale-deed, but if it refers to the former 
it is not possible to explain in what way 
Rs. 400 could have been due to Ist defendant 
under it, The third sale-deed is not before 
us, and so one‘cannot say whether the 
figure of Rs. 400 would apply to its 
conditions or not. I, however, think that 
if Exhibit JJ fs strictly construed, it cannot 
be held to be an admission of receipt of 
the whole consideration under Exhibit A 
except Rs. 400, for that would read, into 
the admission, words which are not there. 
There is thus strong reason-for supposing 
that the debts mentioned in Exhibit GG 
are not real. Item 5 in Exhibit B ig 
undoubtedly false. The evidence as to item 
4 is also not at all satisfactory, and even 
assuming that Ist defendant was liable 
jointly with plaintiff to the creditors for 
this debt he cannot be treated as owing 
it all to plaintiff. Items 1—3 may be 
true, but Exhibit GG discharges items 1 
and 3 and only item 2 remains. Exhibits 
RR series show that the debt to Kasturi 
Rangan Chetti was not discharged till 
1898 when plaintiff and lst defendant 
jointly paid Rs. 600. It cannot have been 
discharged by plaintiff alone before Exhibit 
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B. The inability to prove the consideration 
coupled with the fact that two separate 
sale-deeds were executed on the same day 
between the same parties and that a 
spurious promissory note was also got up 
on the same day, strengthens my conviction 
that the sale-deed Exhibit A was a purely 
nominal transaction. An indemnity deed 
(Exhibit MM) was executed at the same 
time as Exhibit A by Ist defendant, but 
plaintiff has even lost the original of that. 
In these circumstances, I would set aside 
the Subordinate Judge’s decree and dismiss 
the plaintiff's suit with costs throughout. 

By tHe Court. ~The appeal is dismissed 
with costs. The memorandum of cross- 
objections is dismissed with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Crvin Ruse No. 198 ov 1915. 
July 20, 1915. 
Present:—Mr. Justice N. R. Chatterjea and 
s Mr. Justice Roe. 
GOPAL PROSHAD BHAGAT AND OTHERS 
— DECRER-HOLDERS—PETITIONERS 
Versus 


RAJENDRA LAL PANJ A, AND OTHERS— 


Joupauent-Desrors—Opposite PARTY. 

Civil Procedure Code (dct V of 1908), s. 148— 
Enlargement of time by implication—Limitation Act 
(IX of 1908), Sch. I, Art. 182 (6)—Step-in-aid of 
execution—Application by decree-holder certifying 
partial satisfaction of decree. , 

An application by a decree-holder certifying payment 
of a portion of the decretal amount ont of Court, is a 
step-in-aid of execution within the meaning of Article 
182 (5) of the Limitation Act, provided the payment 
was actually made and even though the decree-holder 
by his application also prayed that the execution case 
might be struck off. [p. 626,-col. 1.] 

Tarini Das Bandyopadhya v. Bishtoo Lal Mukhopa- 
daya, 12 ©. 608; Sujan Singh v. Hira Singh 12 A. 399; 
A. W. N. (1890) 125; Wasi Imam v. Poonst Singh, 20 
C. 696 and Chhoto Rakhal Das v. Jogendra Narain, 3 
Ind. Cas. 391; 10 C. L. J. 4€7 at p. 470, followed. 

Where an application for execution was mado just 
within the limitation period but was returned by 
Court for amendment of certain formal defects 
within a certain time and the application after 
amendment was re-filed after that time and beyond 
the limitation period, with a prayer thatthe, delay 
might be excused in view of the circumstances stated 
therein and the Court accepted and acted upon the 

application: 


40 


Held, that tho Court hadin effect enlarged the 
time in the exercise of its discretion under section 
148, Civil Procedure Code, and that, therefore, the 
application was not time-barred. [p. 626 col. 2.] 

Budhan Shah v. Sita Nath Shah, 7 Ind, Cas. 578; 13 
C. L. J. 78, distinguished. 


Rule against the judgment of the Sub- 
ordinate Judge, Midnapur, dated the 24th 
October 1914. 

Babu Satcowrt Patt Roy, for the Peti- 
tioners. 

Babu Surendra Nath Ghoshal, for the 
Opposite Party. 

JUDGMENT.—This Rule was grant- 
ed upon an application under section 25 


of the Provincial Small Cause Courts Act. 

The main question raised in the Rule 
is, whether an application by a decree- 
holder certifying partial satisfaction of a 
decree is a step-in-aid of execution of the 
decree within the meaning of Article 182 
(5) of the Second (First?) Schedule of the 
Limitation Act. 

The question has been considered in 
several cases and answered in the afirm- 
ative. In Tarini Das Bandyopidhya v. Bishtoo 
Lal Mukhopadaya (1) the learned Judges 
heid that such an application is a step- 
in-aid of execution of the decree, and 
observed: “when a  judgment-creditor 
comes into Court and certifies to the 
Court the payment of a sum, that pro- 
ceeding takes place in consequence of an 
arrangement as to payment between him 
and the judgment-debtor, and because if he 
had not certified, the judgment-debtor 
could, under the law, compel him to do so. 
The effect of the certificate is to satisfy 
the decree so far as the sum certified is 
concerned.” The same view was taken by 
a Full Bench of the Allahabad High Court 
in Swan Singh v. Hira Singh (2). Mahmud, 
J., in that case observed that the rule 
laid down by this Court in the case of 
Tarini Das Bandyopadhya y. Bishtoo Lal 
Mukhopadaya (1) is “a sound rule of 
law,” because “where a decree-holder 
has not only out of Court acquired a par- 
tial satisfaction of the decree, but where he 
also comes to certify such partial satisfac. 
tion under section 258 of the Civil Pro- 
cedure Code, he is taking a step by which 


(1) 120. €08. 
(2) 12 A. 399; A. W. N. (1890) 125, 
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“he asserts enforcement of his decree in 
. the exercise of those powers which are 
vested in him because he is a decree-holder.” 

A similar view has been taken in sub- 
sequent decisions of this Court. [See Wasi 
Imam 'v. Poonit Singh (3) and Ohhoto Rakhal 
“Das v. Jogendra Narain (4).] 

It is contended on behalf of the opposite 

party, that in the present case the decree- 
holder by his application certifying pay- 
‘ment also prayed that the execution case 
might be struck off, and this fact was 
“relied upon strongly by the learned Sub- 
ordinate Judge. No doubt an application 
to the Court to strike off an execution 
“gase cannot possibly be a step-in-aid of 
éxecution, but if an application certifying 
payment to the Court is a step-in-aid of 
execution, the mere fact that there is a 
‘prayer in the application that the execu- 
tion case might be struck off after satis- 
faction, cannot take away tbe efect of 
certifying payment to the Court. 

Having regard to the authorities t 
above, we must hold that an application 
by the decree-holder certifying payment 
of a portion of the decretal amount out of 
Court is a step-in-aid of execution of the 
decree within the meaning of Article 182 
(5) of the Limitation Act provided, of 
course, the payment asserted has actually 
been made, In the present case it is not 
disputed that the payment was actually 
made, 


It is pointed ont on behalf of the op- 
posite party that although the present 
-application for execution was originally 
filed on the 22nd May 1914 which was 
within three years from the date of the 
application certifying payment tothe Court 
referred to above, it was returned on the 
9th June for amendment (of certain formal 
defects) within five days from that date, 
and the application was not re-filed with- 
in the time allowed, but on the 27th 
June. It is contended that there is no 
.express order under section 148, Civil Pro- 
cedure Code, enlarging the time for amend- 
ment, and the case of Budhan Shah v. 
Sita Nath Shah (5) is relied upon. But in the 


8) 2040. 696, 
2 3 TA Cas, 391; 10 0. Ł. J. 467 at p. 470. 
S 7 Ind. Cas, 578; 13 C. L. J, 78. 


cited 


present case, the decree-holder filed a pe- 
tition on the 27th June, stating the reason 
why the application had not been -filed 
within the period allowed and praying that 
the delay might be excused. There was 
thus an application for enlargement of the 
period allowed and the order of the Court, 
taken along with the above petition, goes 
to show that the circumstances under which 
the application for execution was re-fled 
after the period originally allowed were 
considered and the Court in the exercise of 
its discretion ‘enlarged the time. 


We are of opinion that the application 
for execution of the decree was not barred 
by limitation. The Rule is accordingly 
made absolute, and the case sent back to 
the Court below for proceeding with the 
execution. Costs one gold mohur. 


Rule made absolute. 





MADRAS HIGH COURT, 
APPEALS AGAINST ORDERS Nos. 236 To 246 
oF 1914, 

Civ, Revision Petitions Nos, 365 
ro 369 or 1915, 676 ro 680 or 1914, 49 to 54 
oF 1915 AND 58 vo 64 or 1915. 
December 21, 1915, 
Present:— Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier. 

Sri Raja VARADARAJA APPA RAO 
BAHADUR ZEMINDAR GARU— 
APPELLANT IN ALL 
VETSUS 
GONEPALLE PUNNAYYA (pen) AND 
OTHERS—DEFENDANTS—-RESPONDENTS IN A, 

A. O. No. 236 oF 1914, 


Jurisdiction of Civil or Revenue Court—Suit for rent 
by zemindar as ryotwari owner—Permanent Settlement 
—Partible estate— Whether may be diminished or 
increased by agreement between zemindar and Govern- 
ment — Ryotwari assessment~—Inam — Personal or 
private services—Government’s right to resume inam 
—Relinquishment by inamdar— Resumption by zemin- 
dar—Effect of zemindar’s ideas about his rights—Im- 
material, 

The area of a permanently settled partible estate 
may be diminished or increased by agreement between 
a zemindar and the Government, when the rights 
of third persons are nob affected thereby. [p. 630, 
col. 1, J 

rece is nothing in law to prevent a zenindar from 
consenting to the Government imposing ryotwari 
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assessment on the whole or portions of his zemindart 
lands, provided the existing rights of others in such 
oe re not affected thereby. [p. 630, col, 2; p. 682, 

A suit by a zemindar as ryotwart owner for 
recovery of rent from his tenants is cognisable 
by the Civil Courts and not by the Revenue Courts. 
[p. 631, col. 1] 

‘Per Sadasiva Aiyar, J.—Where the nature of the 
Services to be performed by an inamdar are only 
personal or private to the zemindar, the burden of 
proving that the income therefrom was not included 
when fixing the jama at the Permanent Settlement 
is on the person who sets up the Government's right 
to resume the inam, andin the absence of proof to 
the contrary, it must be held that the inam lands 
were not lakhiraj. [p. 628, col. 2.] 

Where the zemindar himself resumes the lands 
when an inamdar executes the relinquishment deed 
expressing his inability to perform the services 
thereafter, the lands become ordinary ryoti lands of 
the zemindari estate. The zemindar’s ideas about his 
tights cannot, however, alter the nature of the lands 
or his legal rights therein, [p. 629, col. 1.] 


Appeals against the orders of the District 
Court of Kistna, dated the 10th March 1914, 
in Appeal Suits Nos. 429 to 438 and 706 of 
1913, preferred against the decrees of the 
Court ofthe Additional District Munsif of 
Masulipatam, in Original Suits Nos. 245, 361 
oe 408, 469 and 436 of 1911 and 50 of 

Petitions Nos. 365 to 369 of 1915, under 
section | 115 of Act V of 1908, praying 
the High Court to revise the decrees of 
the Court of the Temporary Subordinate 
Judge, Masulipatam, dated the Ist Feb- 
ruary 1915, in Miscellaneous Appeals Nos. 
44 to 48 of 1914, preferred against the 
decrees of the Court of the District Munsif, 
Gudivada, in Original Suits Nos. 4 and 185 
to 188 of 1913, 


Petitions Nos. 676 to 680 of 1914 and 
49 to 54 and 58 to 64 of 1915, under 
section 25 of Act IX of 1287, praying 
the High Court to revise the decrees of the 
Court of the Subordinate Judge of Bezwada, 
in Small Cause Suits Nos. 409, 4:0, 413, 
883, 1089 of 1913; 679, 680, 682 to 685 of 
1913; and 91, 93 to 96, 131 and 270 of 1914, 

Messrs, D. A. Govindaraghava Adyar and P, 
Nagabushanam, for the Appellant. 

Mr. V. Ramadoss, for the Respondents. 


JUDGMENT, 

Sapasiva Arrar, J.—Plaintiff is the appel- 
lant. Heis the zemindar of Gannavaram 
(one of the Nuzvid zemindars). The suits 
out of which this appeal and the connected 
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appeals and certain connected revision 
petitions have arisen were brought by him 
(not as zeméndar but as a ryotwart owner of 
certain lands under the Government) for 
recovery of the arrears of the rents of the 
lands from his tenants. The suits were 
brought inthe District Munsif’s Court of 
Gudivada. The District Judge on appeal 
returned most of the plaints in these suits, on 
the ground that the tenants are entitled to 
treat the plaint lands as situate in an “Estate” 
under the Madras Estates Land Act and that 
the suits ought to have been filed in the 
Revenue Court. 

The principal contentions argued before 
us are found in the grounds 3, 4and 11 of 
the memorandum of second appeal which are 
as follows: 

3. “The lands in dispute having been 
dealt with at the time of the Inam Commis- 
sion as ¿nam lands in which the Government 
possessed the reversionary interest and 
having been enfranchised in favour of the 
then holders, the lower Appellate Court 
should have presumed that these lands 
were excluded from the zemindari at the time 
of the Permanent Settlement.” 

4, “It being a pure question of fact, 
whether the full rental value of these lands 
was included or not in the assets of the 
zemindari at the time of fixing the petshcush, 
the lower Appellate Court should have 
addressed itself to this question of fact and 
decided it on the evidence or ordered a 
further enquiry if necessary.” 

11. “The lower Appellate Court has 
misunderstood the legal effect of such a 
resumption and the re-grant to the plaintiff 
under a seri patta on the rights of the 
defendants, assuming that they were holding 
the lands at the time of the resump- 
tion.” 

In 1859, the Inam Commissioner seems to 
have thought that -he had jurisdiction to 
deal with these ranura service inam lands 
and he issued the title-deed, Exhibit O, and 
three similar title-deeds to the four znamdars. 

The first and second paragraphs of the title- 
deed (O) are as follows:— 

“On behalf of the Governor-in-Council of 


“Madras I acknowledge your title to zamin- 


dar’s service inam situated in the village of 
Chorajudi in Taluk at Gallopalli in the 
District of Masulipatam, claimed to be of 


628 INDIAN 


CASHS. [1916 


VARADARAJA APPA RAO V. GONEPALLE PUNNAYYA, 


acres of one hundred and ninety four of dry 
lands held-for rendering service to the zemin- 
dar.” 


“2, This inam is confirmed to you and your 
‘successors, subject to the existing quit-rent 
of Rs. 166-12-5 per annum to be held 
without interference so long as the conditions 
of the grant are duly fulfilled.” 


The lst paragraph clearly admits that the 
service to be rendered was to the zemzndar. 
The quit-rent mentioned in the 2nd 
paragraph was payable to the zemindar and 
not to the Government. That it is a pre- 
Settlement inam is admitted. J cannot find 
anything in this title-deed to indicate that 
the Government possessed any reversionary 
interest in these lands. The statement in 
the 3rd ground of the appeal memorandum 
that the lands were enfranchised in favour of 
the then holders is not supported by this 
title-deed, Mxhibit O can, therefore, only be 
treated as a document which recognised the 
grant in inam of these lands, which 
grant had been made by the zemindar before 
the Permanent Settlement. 


In the Privy Council case of Secretary of 
State for India v. Kirtibas.Bhupatt Harichand- 
an Mahaputra (1) the questions of the nature 
of chaukidart chakran service under a Bengal 
zenindar and the right of the Government to 
resume andassess the lands given asinamtothe 
service-holders were considered. At page 727 
their Lordships say: “The lands in dispute ad- 
. mittedly lie within the ambit of the estates 
settled with the plaintiffs’ ancestors.” The re- 
spondents are the zemindars and as such they 
have the prima facie title, to use the language 
of the Board in Rajah Sahib Perilad Sein v. 
Maharajah Rajender Kishore Sing (2), “to the 
full enjoyment of every parcel of land within 
their zemindaris for which they pay revenue to 
Government. It restson the defendant to 
show that when the zemindaris were confirmed 
to the plaintiffs’ ancestors, it was subject to 
reservations in respect of any land which 
gave Government the power of resuming and 
assessing it.” 


(1) 26 Ind. Cas. 676; 42 C. 710; 28 M. D. J. 45%; 
17 M. L, T. l; 2 L. W. 11; 17 Bom. L. 32; 19 C. W.N. 
65; 21C. D. J.3L ` 

(2) 12 M. I. A. 292 at p. 331; 12 W. R. 6 (P. 02: . 
2 B. L. R. 1M; 2 Snth, P. C. J. 225 at p. 239; 2 Sar, P, 
C. J. 430; 20 E. R, 349. 


Having regard to the nature of the service 
to be performed by the inamdars in this case 
(namely, the guarding of the zemindari 
treasury and the escorting of the money 
remittances sent by tbe zemindur to the 
Government Treasury), I think that the 
Jearned District Judge was justified in finding 
on the evidence that the service was personal 
or private to’ the zemindar and that as the 
burden of proving that the income therefrom 
was not included when fixing the jama at the 
Permanent Settlement was on the plaintiff 
(who sets up the Government’s right to 
resume the inam) and as sufficient evidence 
has not been adduced to prove the negative 
proposition, it must be held that the Jands 
were not lakhwraj lands. [See Sri Raja 
Parthasarathy Appa Rao Bahadur v, Secretary 
of State (3).] 

It is not shown that the District Judge 
failed to consider any of the material evi- 
dence in the case before he arrived at his 
conclusions on the facts, those conclusions 
being that the lands were not lakhiraj at 
the time of the Permanent Settlement and 
that the correct inference to be drawn from 
the nature of the servicesis that the services 
were personal and private to the zemindar 
and did not partake of a public character. 


Further, in the judgment Exhibit P in the 
suits of 1897 between these same parties, the 
following statement appears in paragraph 26: 
“The service tenure held by them was created 
for the purpose of doing the private work of 
the zemendar and the grant was not for the 
performance of any public service.’ This 
finding of fact seems also to be res judicata . 
in the present suits. I am, therefore, of 
opinion that the contentions in the 3rd and 
the 4th grounds of the appeal memorandum 
cannot be accepted. 


Coming to the lith ground of the appeal 
„memorandum, it is clear from what I have 
already stated that the right of resumption 
of the imam was vested in the zemindar and 
not in the Government. [See section 4.of 
Regulation XXV of 1802 and Sri Raja 
Parthasarathy Appa Rao Bahadur v. Secretary 
of State (3).] The acts of the Government in 
1903, therefore, which professed to resuma 
the lands as if they had been excluded from 


(8) 21 Ind. Cas. £71; 88 M. 620; 26 M. L. J: 89; 14 
M. L. T. 514; (1918) M. W. N. 959, 
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the Permanent Settlement, are of no legal 
efficacy. ; 

In the present case the zemindar himself 
clearly resumed the lands when the Ynxamdars 
executed the _ relinquishment deeds 
(D series) between 1889 and 1895 in his 
favour, expressing their inability to perform 
the services thereafter. He having accepted 
such relinquishment deeds, the imam then 
came to ‘an, end [see Raja Kishendatt Ram 
v. Raja Mumtaz Ali Khan (4)] and the lands 
became ordinary ryott lands of the zemindari 
estate. The zemindar seems to have had 
for some years subsequently no clear ideas 
as to the legal effect of his own resumption 
of the lands, for he seems to have continued 
to call them ranura navukart inam lands 
and to have let them as such on temporary 
leases to the old znandars’ sub-lessees, The 
zemindar’s ideas about his rights cannot, 
however, alter the nature of the lands or his 
legal rights therein. 

By the y:ar 1895 then, all the lands had 
become ordinary ryot? lands in the zemindart 
but nobody had acquired any occupancy 
rights therein. In fact, the zemindar sued 
the znamdars’ lessees and obtained decrees in 
ejectment against them, ejected them in 
execution of such decrees and then re-let 
the lands on temporary leases. (See Exhi- 
bits Pl, 2 and D series.) 

Then we get to the documents (Exhibit 
G series) which are of very great import- 
ance. Exhibit G is a yudast dated 15th March 
19J2 sent by the Tahsildar to the zemzndar. 

. The material portions are as follows: 
“Petition No. 178, dated the 3rd October 1901, 
putin by you that the ranuva navukart 
(militia service ) znams in the village of Cho- 
rajudi shonld be specified in your name was 
received. Palias bearing Nos. 938, 940, 941 
and 942 were granted by the Inam Commis- 
sioner for the imam land of acres 448-15 
cents mentioned in the said petition. By this 
it is evident that the said znams are the inams 
granted before the bara fasli) i. e, Fasli 
1200) and are not subsequent dnams. 
When the snamdars cannot do the service and 
when you do not require any service, you 
have no authority at all to get the said 


tnams relinquished in your favour by the 

(4) 5 0. 198 at p. 209: 5 O. L. R. 213; 6 I. A. 145; 4 
Sar. P. C. J. 17; 3 Suth. P. O. J. 687; Refique & 
Jackson’s P. C. No. 58; 3 Ind. Jur. 426; 3 Shome L. 
R. 1, 


OASES. €29 


tnamdars. You have no such authorily with 
respect to the znams subsequent to the bara 
fasli and not at all with respect to the 
previous imams. When the dnams are service 
nams granted previous to Fasli 1200, the 
Government only have the right to resume 
the said nams and nobody else has any 
right.” “It is, therefore, hoped that the 
reply will be sent immediately why the 
Government should not resume the lands 
mentioned in your petition.” Then on 28th 
May 1902 a reminder Gl was sent by the 
Tahsildar to the zemzndar and we are led to 
infer that negotiations went on between the 
zemindar and the Government Revenue Offi- 
cers about the Government’s rights to treat the 
lands as ryotwart lands and to impose full 
assessment thereon and the zemindar seems to 
have been persuaded hy the Revenue Authori- 
ties to admit the claims of the Government 
and to treat himself asa ryotwari tenant of 
the lands under the Government. The Col- 
lector wrote to the Board of Revenue on Ist 
June 1903 that the lands may be charged full 
assessment less the jod: which was payable to 
the zemindar. The Board of Revenue passed 
proceedings G6 on 29th July 1903 accord- 
ingly. The Tahsildar finally sent the yadast 
(Exhibit G3) on 24th September 1902 to the 
zemindar of Gunnavaram, in which he says 
that the Board of Revenue had resumed 
the lands covered ‘by the nam title-deeds 
938, 949, 941 and 942 and ordered the levy 
of full assessment Jess the jodi and that the 
inams will thereafter be treated as ryotwart lands. 
The zemindar evidently accepted this 
decision of the Board. Then Exhibit G4 
dated the 30th March 1904 says that it 
had been decided that the seri patta for the 
lands will be granted in the zemndar’s 
name. It is not denied that the zemindar 
has since then treated the landsas his private 
ryotwart lands and has been letting them on 
temporary leases to the defendants and others. 
It seems to me clear that from about the 
end of 1903 by arrangement between the 
zemindar and the Government the lands which 
till then were part of the permanently set- 
tled estate were taken out of that estate. 
The Government’s right to impose full assess- 
ment having been accepted by the zemindar, 
who was the only person then interested in con- 
testing the right of the Government to impose 
full assessment, and the order of the Board of 
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Revenue having become final through the 
~- zemindar’s not having sued within one year 
(see section 14 of the Limitation Act) to set 
aside that order of the Board imposing 
full assessment, these lands could no 
longer be treated as permanently assessed. 
I am unable to accept the argument of Mr. 
Ramadoss that the area of a permanently 
settled estate eannot be diminished or in- 
creased even by agreement between the zemin- 
dar and the Government, when the rights 
of third persons are not affected thereby. 
_ Whether in the case of an impartible 
estate a diminution could be made by agree- 
ment between the then holder of the 
estate and the Government so as to affect 
the rights of the succeeding zemindars 
after the enactment of the Impartible 
Estates Act, need not be considered in this 
case as the Gunnavaram estate is admittedly 
a partible estate. The plaintiff in this case 
was the sole owner of the zemindari includ- 
ing the plaint lands in 1903. He was 
entitled to agree to the imposition -of full 
assessment on the plaint lands, provided the 
then existing rights of no other person could 
be affected thereby. No such other person 
and no rights of any other such person existed 
then. When full assessment was imposed 
therefore under those circumstances, these 
lands ceased in my opinion to form part 
of the permanently settled zegrindarz estate. 
The learned District Judge says that the 
arrangement between the zemindar and the 
Government ‘might estop the Government 
from selling the plaint land as part of the 
estate should arrears of peishcush arise and 
that the arrangement, might estop the 
zemindar in any claim between him and the 
“Government as to its nature.’ But he 
proceeds tosay that this could not affect 
the rights of third parties, that is, the 
tenants who were cultivating the lands in 
1903. But those tenants had no rights then 
which could be affected by the acts of the 
zemindar and of the Government in taking 
away these lands out of the lands included in 
the Permanent Settlement, except the right 
to enjoy the lands under their prior leases 
till 1904, and that right of enjoyment was 
fully exercised by them till the Ist of 
July 1904, and wasin no way affected or 
intended to be affected by the arrangement 
between the zemindar and the Government. 
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The learned District Judge was not justified 
in treating the lands as continuing to be 
parts of the permanently settled estate till 
the Estates Land Act came into force on 


Ast July 1908 and in their granting to the 


defendants who had come in as the tenants of 
ryotwart lands the benefit of section 6 of the 
Madras Estates Land Act. In this connection 
I have to notice that while in the muchilikas 
C to C27, 047, C57 and C58 executed bet- 
ween the years 1893 and 1899, the lands are 
described as renwva inam lands, in all the 
muchilikas executed after the Government and 
the zemindar had agreed to treat the land as 
Government ryotwart lands (see Exhibits C28 
to C46, C48 to C56, O59 and C60, that is 
after the year 1903, the lands are describ- 
ed mostly as the plaintiff’s savaram lands 
or “own” lands. No provision of any Statute . 
Law has been pointed out (and I have not 
been myself able to find any) which prevents 
a zemindar from consenting tothe Govern- 
ment imposing ryotwari assessment on the 
whole or portions of his zemindarit lands, 
provided the existing rights ef others in 
such lands are not affected thereby. Some 
reliance was placed by the respondents’ 
learned Vakilon the form of the sanad 
issued to zemindars before 1870 (see the 
standing orders of the Revenue Board, Volume 
II, page 153). The second paragraph has 


the words, “The British Government...... 
has resolved...... to fix for ever a moderate 
assessment of public revenue on such lands 
which shall never be liable to change 
under any circumstances.” It is clear 
that the first two paragraphs of this 
sanad are not the operative part there- 


of. The second paragraph at the end says 
that the Government have resolved to secure 
the free exercise of the religious institutions 
and domestic usages of their ancestors “to, 
the Government’s native subjects.” Further, 
the rights granted to the zemindars were 
the latter’s private rights as is indicated by 
some other words in that same paragraph, 
namely, that the Government was resolved 
to institute Courts of Judicature for the pro- 
tection of these valuable rights. The zemindar’s 
private rights, however valuable, can be 
surrendered to the Government unless such 
surrender is prohibited by Statute Law. It 
is significant, again, that this paragraph 
(two) of the old form of sanad has been 
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omitted from the new form of sanad (page 
154) as inappropriate to a title-deed. 

In the result I would hold that the suit is 
cognisable by the District Munsif and setting 
aside the order of the District Judge 
returning the plaints for presentation to 
the Revenue Courts, I would remand the 
suit for rehearing of the Appeal No, 429 
of 1914 presented to it, and for fresh 
disposal on the other points raised in the 
appeal grounds in the memorandum presented 
to the District Court other than the questions 
raised by the 38rd and 4th issues framed in 
this suit. 
connected cases, one of the results being 
that similar orders will be issued in Civil 
Miscellaneous Appeals Nos. 237 to 246 of 
1914. 

The memorandum of objections in these 
appeals relates to the District Court’s orders 
as to costs. As the District Court’s orders 
have been wholly set aside it is unnecessary 
to deal with the objection memoranda. 

Civil Revision Petitions Nos. 365 to 369 of 
1915 and 58 to 64 of 1915 are allowed and 
the Subordinate Judge’s orders in these 
suits directing the plaints to be presented 
to the Revenue Court will be set aside 
and the Court of first instance will be direct- 
ed to dispose of these suits itself. 

Civil Revision Petitions Nos. 676 to 680 of 
19.4 and Nos. 49 to 54 of 19.5 will stand 
dismissed with costs. 

Costsinthe civil miscellaneous appeals and 
the other civil revision petitions incurred 
hitherto will abide. 

Napier, J.—The first point taken before us 
in this second appeal is that the learned 
Judge has not decided asa question of fact 
what oughi to have been so decided but has 
considered himself bound by the decision in 
Sri Raja Parthasarathy Appa Rao Bahadur v. 
Secretary of State (3) to hold that the services 
of the inam are such as to make it certain 
that the whole melvaram interest in the land 
was taken into consideration for the purposes 
of Permanent Settlement. For the respond- 
ent, ourattention is invited to paragraphs 7 
and 9 where a number of Exhibits are consi- 
dered. Itis unfortunate that the District 
Judge did not realize that the question of the 
nature of the services was one of the points for 
determination within the meaning of Order 
XLI, rule 31, and state it accordingly. From 
the fact that he has not done so, I am strongly 
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inclined to think that he considered the above 
decision to have disposed of that question; 
all the more so as it was on appeal 
from his Court. In paragraph 8 he refers 
to the fact that the District Munsif has well 
discussed the duties in his judgment and 
accepts his conclasions drawn, but I 
cannot find anywhere a decision on the 
question whether those duties were so 
personal and private to the semindar as to 
lead to a presumption in oue direction. Still 
less do I find any examination of the evidenee 
to see,if that presumption is rebutted or 
strengthened. He states only two questions. 
The first is whether the resumptionof the inam 
by the Government even though acquiesced 
in by the tnamdar, or the zemindar, would 
have the effect of converting the land into 
ryotwart. This assumes that the consent of the 
qnamdar would affect the position which is 
the very point in issue, for if it was an 
excluded znam, the right of Government to 
resume on the admitted discontinuance of the 
duties would be unaffected by the consent or 


refusal of either the znamdar or the 
zemindar. He then says that the service 
was one that affected the  <zemindar 


only to safeguard his collections,” and assames 
that a presumption of inclusion would arise. 
Having raised that presumption he passes away 
from the question altogether and considers 
the effect of resumption and of the consent 
cf the zenitndar. He then goesto the ques- 
tion what rights had the tenants in 1903, 
and it is to decide that question that he 
examined the evidence in the case and not 
for the purpose of answering the important 
question of inclusion. In my opinion he 
should have examined the evidence and not 
relied on a presumption unless the evidence 
was inconclusive, rad 


In Venkatarangayya v. Poranki Appalarazu 
(5), a case from the same district, the learned 
Judges had to deal with a case of minstrel 
service, a much more private service than that 
in this case, and stated the presumption of 
inclusion strongly but they remitted it to 
the Distriet Court for a finding whether the 
land waslakhiraj, and in Sri Raja Parthasarathy 
Appa Rao Bahadur v. Secretary of State (8) the 
question is stated to be purely one of fact. I 
have dealt with this point at length, because 
1 find myself unable to agree with the view 


expressed by my learned brother that, we 
(5) 8 Ind, Cas, 546; 20 M, L, J. 728; 8M, L, tl, 429, 
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shonld accept the finding of the lower 
Appellate Court, and the further view that 
the finding is correct. On this latter point, 
I desire to express no cpinion. I havea 
great dislike to deciding questions of fact 
on presumptions where there is evidence and 
I differ with my learned brother in thinking 
it prima facie unlikely that Government 
would have consented to exelade these 
< service inams at the time of the Permanent 
Settlement. I should require more evidence 
as to the nature of the armed police force 
available at that time to guard the revenue, 
two-thirds of which belonged to Government, 
and I think care should be exercised lest one 
unconsciously applies one’s knowledge of 
conditions existing at present toa state of 
affairs fifty years before any organised police 
force came into existence. There is, however, 
no necessity to express an opinion on the 
point or to call for a. finding, as I agree 
with my learned brother that these lands have 
become ryotwart by agreement between 
Government and zemindar. Like my learned 
brother, I express no opinion whether an 
agreement made after the Madras Estates 
Land Act would operate in the same manner 
or whether if would have had any effect 
if the lands in question had been held by 
tenants having at the time rights of perma- 
nent occupancy and if so, what effect. Such 
questions do not arise here. But I can see no 
reason why apart from those considerations a 
zemindar or inamdar should not be at liberty 
to agree to waive his special rights and 
submit to ordinary ryotwari assessment. The 
zemindar has clearly done so and he accepts 
the‘ position. I, therefore, agree with the 
order proposed by my learned brother. 

Appeals allowed; Suit remanded; Petitions 
Nos. 365 to 869 and 8 to 64 of 1915 accepted 
andothers rejected. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 486 or 1914. 
. May 31, 1915. 
Present:_—Mr. Justice Woodroffe 
and Mr. Justice Richardson. 
DWIJAPADA KARMAKAR—Ptarntirr— 
; APPELLANT 7 
versus i 
Miss BAILBAU AND OTHERS— DEFENDANTS — 


RESPONDENTS, 
Hindu TLaw—Apostacy—Guardianship of fatherless 


INDIAN CASES. 


(1916 


infants, mother’s right to, when she wishes to become 
Chrislian— Guardian of Hindu infants, duties of. 

When the widowed mother of Hindu infants 
becomes o Christian, that will not of itself bea 
ground for removing her from the guardianship 
of the infants, provided that she be ina position 
to satisfy the Court that she will beable to carry 
out the obligations which the law imposes upon her 
of bringing up herchildren in the faith of her 
husband. [p. 633, col. 1.3 

The fact that a false charge of immorality was 
made against the mother of infants by the brother of 
her deceased husband in his application for guardian- 
ship of the infants, must necessarily be taken into 
consideration in any order which might be made by 
Court in regard to the guardianship, for the mother 
cannot be expected to live with the family who have 
made sucha charge against her. [p. 682, col. 2.] 


Appeal against the order of the District 
Judge, Nadia, dated the 17th August 1914. 


Babu D. N. Bagchi, for the Appellant, 


Mr. Avetoom (with him Mr. J. W. 
Chippendale), for the Respondents, 


JUDGMENT.—This is an appeal which 
arises out of an application for guardianship 
of the persons and property of two minors, 
Gobinda Karmakar and Monindra Chandra 
Karmakar. Gobinda, who is now stated to 
be 9 years old, is stated to be just over 7 
years of age in the judgment under appeal. 
Monindra is now said to be 5 years of age. 
The application was opposed by Subasini 
Dasi, the mother of the two minors, The 
petitioner, Dwijapada Karmakar, the uncle 
of the minor, sought to remove the mother 
from the guardianship on two grounds: 
first of all, on the ground that she was a 
woman of bad moral character and secondly, 
that she had herself gone over to the 
Mission House and had made up her mind 
to adopt the Christian religion and also to 
get her sons baptised. The mother denied 
the allegations which were made against her 
moral character and those have been held not 
to be established in the judgment now under 
appeal; and there is no attempt made in this 
Court to controvert the findings upon this 
point. Though, in fact, the charge of im- 
morality made against the mother has not 
been proved, the fact that this charge was 
made must necessarily be taken into consider- 
ation in any order which we make in this 
matter, for under such circumstances the 
mother cannot be expected tolive with the 
family who have made this charge against 
her. As regards the second ground it appears 


Vol, XXX1V] 


DWIJAPADA KARMAKAR V, MISS. BAILBAU. 


from the record that Subasini has expressed a 
wish to become a Christian althongh asa 
matter of fact she has not yet been baptised. 
It is not at the present moment certain whe« 
ther ‘she will become a Christian or not. Even 
ifshe had already become a Christian, that 
would not in itself be a ground for removing 
her from the guardianship provided that she 
- wasin a position to satisfy the . ourt that she 
was able to carry out the obligations which 
the law imposed upon her of bringing up her 
children in the faith of her husband, what- 
ever may be the faith she herself may adopt. 


A difficulty has, however, arisen in this case ` 


by reason of the fact that it does appear that 
in the course of these proceedings she express- 
. ed her intention to convert her two sons also 
to Christianity; and had that intention been 
persevered in, itis possible that we might 
have made an order different from that which 
we now pass; for in so changing her children’s 
faith she would ba acting contrary to the 
obligations which the law imposes upon her, 
that is to say, of bringing up the children in 
the Hindu faith of her deceased husband. 

An undertaking has, however, been given by 
her Counsel, Mr. Avetoom, before us that she 
will not baptise the children and will bring 
them up as Hindus. That being so, there is, 
therefore, no ground at present for removing 
her from her position as guardian. It would 
in any case be a strong order for any Court to 
pass to take a child of 5 years of age from bis 
mother. The point which I next consider is 
how best this undertaking of hers may be 
carried out. We have to consider in this 
matter the interest of the minors themselves 
in its several aspects. The mother has prac- 
tically no means, but we have beer informed 
that she has received an offer from a stranger 
to these proceedings which, if accepted by her, 
will enable her to give her two sons an educa- 
tion. That offer is to pay all the expenses of 
the education of the two children at the Hindu 
Hostel in Krishnagar, attached to the Church 
Missionary Society there. It has been stated 
to us that the boys at this Hindu Hostel are 
all Hindu boys and that no attendance is re- 
quired by such boys at any of the Bible classes 
or other classes teaching the Christian religion; 
and that no attempt will be made to interfere 
in any way with their Hindu faith. . It is. on 
the understanding that the mother will 
educate her children under these conditions 
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that we make the order. At the same time 
we think, seeing that the mother has expressed 
a desire to become a Christian, and that if she 
does become a Christian she will not be ina 
position to effectively see to the education of 
the boys so far as their Hindu faith is concern- 
ed, we think we ought to associate with the 
mother, as guardian, the applicant Dwijapada 
Karmakar, who as such guardian will be in a 
position to see that the undertaking whieh is 
given by the mother that the children should 
be brought up in the Hindu faith is properly 
carried out. The order that we then make is 
that the mother remains the guardian of the 
person and property of the children and that 
with her be associated as guardian the appli- 
cant Dwijapada Karmakar, 

The younger boy is too young, in our 
opinion, to be sent to a school at once. He 
should, therefore, remain in custody of his 
mother until he is seven years old, when he 
also will be put into school at the Hindu 
Hostel in Krishnagar, but it is understood and 
undertaken that he will not be baptised nor 
other acts done to make him a Christian. The 
elder boy will go to the Hostel at once. Facili- 
ties must be given to both the guardians and 
the other relatives of the children to see the 
latter whenever they desire to do so subject 
to the rules of the Hostel. If the male guar- 
dian has any reason to complain that any of 
the directions or undertakings given in this 
order have not been carried out or that their 
terms are in any way infringed, it will be open 
to him to apply to the District Judge of Nadia 
who will then make such further order in the 
matter as he thinks fit. Subject tothe rules 
of the Hostel the children while at the 
Hostel will be allowed to visit their relatives, 
including their uncle and others, at, their 
houses. 

We make no order as to costs of this 
appeal. 

Order modified, 
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MATHURA SUNDARI DASSI V. HARAN CHANDRA SHAHA., 


CALCUTTA HIGH COURT. 


APPRAL FROM ORIGINAL DECREE AND ORDER -- 


- No. 43 or 1915. 
December 21, 1915. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, KT., and 
Justice Sir Asutosh Mookerjee, KT. 
Srimatti MATHURA SUNDARI DASSI— 
PLAINTIFF —APPELLANT 
versus 


HARAN CHANDRA SHAHA AND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. TX, r. 9, 
0. XLIII, r. 1, cl. (c)—Order refusing to restore suit 
dismissed for default by Judge on Original Side— 
Legal advisers, mistake or laches of—Party, whether 
should be penalized for—Appeal, if maintainable— 
Order, if judgment—Letiers Patent, cl. 15., 

An ‘order of a Judge of the High ‘Court in its 
original jurisdiction rejecting an application under 
Order IX, rule 9, Civil Procedure Code, for the reg- 
toration of a suit dismissed for default, is a judgment 
within the meaning. of clause 15 of the Letters 
Patent and is appealable. [p. 635 cols. 1 & 2; p. 637, 
col. 1; p. 638, col. 1; p. 639, col. 1.] 

Por Sanderson, 0. Jy and Mookerjee, J—Such an 
order is appealable under Order XLIII, rule 1, clause 
(e), of the Civil Procedure Code, as the Code and the 
rules made under it apply to an appeal from a 
decision of a Judge of the High Court on the original 
side. [p. 636, col. 2; p. 638, col. 1.] 

Per Mookerjee J. — Where the competency of an 
appeal is in question it is incumbent upon the 
appellant to establish that he hasa right of appeal, 
for a right of appeal does not exist in the nature of 
things but ie be given by express enactment, [pi 
687, cols, 1 & 3. °, 


Rangoon oliti Company Limited v. Collector 
cf Rangoon, 16 Ind. Cas. 165; 39 I. A. 197; 40 O. 21; 
16 ©. W. N. 961; 16 C. L. J. 245; (1912) M, W. N. 781; 
12 M, L. T. 195; 23 M. L. J. 276; 14 Bom. L. R. 833; 
10 A, L. J. 271; 6 Bur. L. T. 205; 6 L. B. R. 160 (P. 
C.), followed, 


Sandback Charity Trustees v. North Staffordshire 
Railway Company, (1877) 8 Q. B. D. 1; 47 L. J.Q. B. 
10; 37 L. T. 391; 26 W. R. 229, followed. 

Even where suits have been dismissed for the misg- 
take or laches of the legal advisers of parties, the 
Court will not hesitate, if proper grounds are made 
out, to restore the suit upon payment of costs. [p. 
640, col. 1.) 

Oriental Finance Corporation Ltd. v. Mercantile 
Credit and Finance Corporation Ltd., 2 Bom. H. O, 
R. 267; Burgoine v. Taylor, (1878) 9 Ch. D. l; 
47 L. J. Ch, 542; 88 L. T. 438; 26 W. R. 568; South- 
ampton Steamboat Co. v. Rawlins, (1866) 34 L. J. Ch. 
287; 11 Jur. (N.s.) 280; 13 W. R. 512; Michell v, 
Wilson, (1877) 25 W. R. 380, Birch v. Williams, 
(1876) 24 W. R. 700; Hale v. Lewis, (1838) 2 Keen 
318; 48 E. R. 651; Muruga Chetty v. Rajasami, 14 
Ind, Cas, 823; (1912) M. W.N. 332; 11 Ms L. T. 280; 
22M. L, J, 284, referred to. 


Appeal against the decree and order of Mr. 
Justice Jmam, sitting on ike Original Side 


of the High Court dated the 5th eenn 
1915. 


Messrs. S. R. Das, B. O. Mitter and x; : 
Gossain, for the Appellant. 


Messrs. W. Jackson, N., Sarkar, N. Bhose, 
5. C. Bhurand M. N. Bose, for the Respond- 
ents, 


JUDGMENT. 


Sanperson, O. J.—With regard to the 
preliminary objection which was raised by, 
Mr. Jackson, when that point was taken, 
the case was argued upon the assumption 
that the suit had been dismissed under 
Order IX, rule 8, which deals with default of 
appearance, and, therefore, I propose, 
whatever may have been the real position, 
to deal with the argument which was pre- 
sented to us by the learned Counsel upon 
the basis that the order by Mr. Justice 
Imam dismissing the suit was made under 
Order IX, rule 8. That order was made on 
the 5th -of February 1915. Then an 
application was made on the ?5th of March 
of this year to set aside that order of dis- 
missal. That was heard by the learned 
Judge and was refused, and the plaintiff 
appealed from that order of refusal to re- 
store the case and set aside the dismissal, 
and a preliminary point has been taken by 
the learned Counsel for the defendant that 
no appeal lies from such an order. 


It was.argued by the learned Counsel for 


the defendant, Mr. Jackson, firs', that 
the order in question was’ not a ‘judg- 
ment’ within the meaning of clause 15 of 


the Letters Patent;and, secondly, that if 
it is not within clause 15 of the Letters 
Patent, the Civil Procedure Code has no 
application to an appeal from a Judge of the 
High Court to other Judges of that Court. 
As to the first point, namely, whether 
the order in question was a ‘judgment? 
within the meaning of clause 15, personally 
I should not have had much doubt or 
hesitation in holding that the order was 
a ‘judgment’ within the meaning of that 
clause, if it had not been for some cases 
which were cited to us. It is quite true 
that the learned Judge had no. discretion 
upon thé question of the dismissal of the 
suit under Order IX, rule 8. In fact, the 
rule expressly says, “where the defend. 
ant appears and the plaintiff does not 
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appear when the suit is called on for hear- 
ing, the Court shall make an order that the 
suit be dismissed.” The Judge has 
no option and under such circumstances 
he must dismiss the suit. But when the 
application to set aside that dismissal is 
made, in my opinion, the Judge has a 
discretion, and he must exercise his judg- 
ment on the materials before him. The 
question on whieh he has then to exercise 
his judgment and his judicial discretion 
may, as inthis case, bea matter of great 
importance: It is no less than whether the 
plaintiff under the circumstances of the 
case shall be allowed to prosecute his suit 
_or for all time be debarred from trying 
“to enforce his claim. Clause 15 obviously 
refers to judgments’ which in common 
‘ parlance may be called orders. In my 
opinion, the decision so arrived at on such 
a question as above stated would be a “judg- 
ment’ within the meaning of the word 
‘judgment’? in the Letters Patent. The 
judgments, bowever, in some of the cases 
which Mr. Jackson has cited to us throw 
some doubt upon the correctness of the above 
view. Ido not refer to them all, though 
1 have considered them: the most 
important are Hurrish Chunder Chowdhry v. 
Kali Sundert Debt (1) and Gobinda Lal Das 
v. Shiba Das Ohatterjee (2). I only 
pause to remark thatthe exact point whish 
arises in this case has not been decided, as far 
as I know, ih any reported case, and I am 
informed that many such appeals, as this, 
have been heard in the Court of Appeal 
here, but itis said that in one unreported 
case the decision of this Court was that 
an appeal would not lie. The decision in 
the present case on the application of the 
plaintiff does, in my opinion, decide a ques- 
tion which affects the rights of the plain- 
tiff, He alleges that he should be allowed 
to prosecute his claim. A refusal of the 
application. debars him for all time. If he 
had putina plaint which was ill-framed 
and that had been struck out by the learn- 
ed Judge, according to the decision in 
one of the cases, he would have a right of 


(1) 101, A. 4; 9 C. 482; 12 C. L, R. 511; 7 Ind. Jur, 
161; 4 Sar. P. O. J. 406. 
(2) 33 O. 1923; 10 O, W. N. 986; 8 C, L, J. 645. 


appeal within the very terms of the judgment 
in that case—that was an illustration in the 
case in Hurrish Ohunder Chowdhry v. Kali 
Sundert Debi (1)—yet when an order is made 
which debars his suit for all time, according 
to the argument of Mr. Jackson, he is not to 
have a right of appeal. 

I should be very loth to hold that this order 
is nota judgment’ within the meaning of 
clause 15 of the Letters Patent, but it is not 
necessary in my judgment to give a definite 
opinion upon it because I think, on the second 
point, the Code does give a right of appeal. 
By clause 44 of the Letters Patent it is pro- 
vided as follows: “And we do further ordain 
and declare that all the provisions of 
these our Letters Patent are subject to the 
legislative powers of the Governor-General 
in Council, exercised at meetings for the 
purpose of making laws and regulations.” 
By the terms of section 117, the Code ig 
made applicable to the High Court, and 
Order XLIII, rule 1, gives a right of appeal 
in the very case under discussion. But 
itis said that this Code and the rules 
made under it do not apply to an appeal 
froma learned Judge of the High Court, 
I cannot follow that argument. It ig part 
cf the defendant’s case that Order IX, . 
rule 8, applies. hat Order is in effect a 
part of the Civil Procedure Code. It 
seems to me strange that the plaintiff 
should be subjected to Order IX, rule 8, and 
be liable to have his suit dismissed for want 
of appearance, yet when he has had his 
suit dismissed under one of the rules of 
the Code and wants to callin aid another 
of the rules which—when his application 
for re-instatement has been refused—gives 
him a right of appeal against that refusal, 
he is met with the argument that he cannot 
call in aid that rule because there is no 
appeal from the learned Judge of the High 
Court under the Civil Procedure Code. I 
think this is not a true view or a reasonable 
constriction to put upon the Code and the 
rules made under it. In my judgment, the 
Code and the rulesdo apply and the plain- 
tiff has a right of appeal. 


This case has given me a considerable 
amount of anxiety, and I think the safest 
thing for me to do in giving judgment, 
having regard to the course which we in- 
tend to adopt, is to say as little as possible. 
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about the case itself, on the merits or de- 
merits of the case, because if I do say any- 
thing, it may be taken to prejudice either the 
one side or the other. I have come to the con- 
clusion that the safest course for this Court 
will be to order this suit to be re-entered— 
Lam not grounding my judgment upon what 
happened before January or February this 
year, but I take a few facts, namely, that 
this case was fixed to be tried by Mr. Justice 
Imam onthe 4th of February; that, appa- 
rently, according to the evidence which was 
before the Court on the 3rd, the plaintiff, 
the lady, who had been suffering to some 
extent from colic for sometime was taken 
worse; that on the 4th that matter was men- 
tioned to the learned Judge, and that an 
application would be made for adjournment. 
When the case was called on the 5th what 
happened is shown by the entry in’ the 
learned Judge’s note and is as follows: “Mr. 
Das withdraws from the case, that he has 
only instructions to apply for adjournment 
and he does not appear any more in the 
case.’ I do not know exactly what the 
position was as regards Mr. Das —unfor- 
tunately, he is not here to-day; he is out of 
Calcutta as I understand—but having regard 
to the admission which has been made by 
` the learned Counsel for the appellant, Mr. S. 
R. Das, to the effect that the learned Counsel 
who appeared in thes Court below took a 
wrong course, it seems to me that we must 
conclude that he ought to have gone on with 
the case, when the learned Judge gave him 
an opportunity of calling his other witnesses, 
and if necessary asking for an adjournment 
in order that the plaintiff might be examined 
at a subsequent time. It is, therefore, 
admitted that the learned Counsel made a 
mistake, in the course which he and his 
junior adopted. The only question, is, whe- 
ther the plaintiff in consequence of that 
mistake is to be debarred for all time from 
prosecuting ber snit. It isa suit fora large 
sum of money: there are serious issues in it, 
and I think that if I had been in the position 
of Mr. Justice Imam, I would have allowed 
the case to be re-entered upon terms: and, 
inasmuch as there is an appeal (we have 
decided already that there is an appeal in a 
matter of this kind), I had to apply my mind 
and try to ascertain what I should have done 
had I been in the position of Mr. Justice 
Imam, In my judgment, this case should 


be re-entered and the conditions of re-instate- 
ment are these: The plaintiff must pay the 
taxed costs of the defendants, viz., such 
costs as were thrown away by the case not 
proceeding on the day when it should have, 
and she must also pay the taxed costs of the 
defendants upon the application before Mr, 
Justice Imam for restoration, and also the 
“taxed costs of the respondents in this appeal, 
except for the first day which I think was 
occupied by the argument on the preliminary 
objection that there was no appeal, upon 
which question we have decided against the 
respondent. The plaintiff must pay such 
costs as I have intimated as a condition 
precedent to the case being re-entered: And, 
upon the point mentioned by Mr. Das, 
although at one stage of the proceedings 
there were only two sets of costs, still 
it seems to me that the defendants were 
entitled to appear here by separate Counsel 
and as regards this appeal there will be 
separate sets of costs as regards each defend- 
ant, who appeared. 

Farther, inasmuch as the taxation of costs 
may take sometime, we think that the plaintiff 
ought to bring into Court within three weeks 
from this date the sum of rupees two thou- 
sand, and it is to be clearly understood that 
the case will not be re-entered until the 
costs have been taxed and paid: they must be 
paid within one month from the certificate -of 
costs. The appellant will have the costs 
of the first day of the appeal which was 
taken up in the preliminary point, and these 
costs will be set off, on taxation, against the 
costs which she will have to pay. 

We direct that the taxation be expedited. 

If the sum of Rs. 2,000 be not paid into 
Court and if the taxed costs payable by the 
appellant as aforesaid, after the taxation and 
the set-off, be not paid by her within the 
time fixed, the case will not be restored, and 
in that event the appellant will be liable to 
pay the taxed costs of this appeal after the 
set-off which has been allowed. 

WOODROFFE, J.—I need not in this case 
consider the question whether section 104 
of the Civil Procedure Code touches the 
right of appeal given by the Letters Patent, 
for, if the order appealed from is a judg- 
ment within the meaning of the Letters 
Patent, the question does not arise. It 
has doubtless been held that an order dis- 
missing an appeal for default is not a judg- 
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ment [see Mansab Ali v. Nihal Chand (8)]. 
But we are not concerned here with an 
order under Order IX, rule 8, only but with 
an application for restoration under Order 
IX, rule 9, Whether or not as a question of 
jurisdiction an appeal lies under clause 15 of 
the Letters Patent in a casein which an 
appeal is allowed under the Code, I think 
it may be said that thére are prima facie 
grounds for holding that an appeal should 
be held to lie under the Letters Patent 
where it is allowed under the Code; for 
the fact that the Legislature has in the 
Code allowed an appeal ina particular case, 
affords tomy mind prima facie ground for 
supposing that that case is of a class which 
this Court considers appealable under its 
Letters Patent. This Court has further 
held tbat we should not adopt a narrow 
construction [see Musammat Bri) Coomaree 
v. Ramrick Dass (4) ]. Looking at tho 
nature of the order appealed from, I think 
Ishould hold that it is appealable as a ‘judg- 
ment’ under the Letters Patent. I do not 
consider that the case reported as Gobinda Lal 
Das v. Shib Das Chattertee (2), which was on 
another section, is any bar to my so holding. 

On the facts of this appeal I have myself 
doubts whether we should allow it. But as 
my learned colleagues are prepared to give an 
indulgence to the plaintiff and that indulgence 
is to be on the term that all costs should be 
paid as a condition precedent, I do not dissent 
from the order proposed. 

Mooxerser, J.—This appeal is directed 
against an order under rule 9 of Order IX 
of the Civil Procedure Code, whereby Mr. 
Jastice Imam has refused to set aside an 
order of. dismissal of a suit made by him 
under rule 6. 


As a preliminary objection has been 
taken to the competency of the appeal, it 
is incumbent upon the.appellant to estab- 
lish that she has a right of appeal 
[Minakshi Naidu v. Subramanya Sastri (5)], 
for as Lord Bramwell said in Sandback 
Charity Trustees y North Staffordshire Railway 
Company (6), “an appeal does not exist in 


(3) 15 A. 859; A. W. N. (1898) 118. 

(4) 50. W. N. 781. 

(5) 14 I. A. 160; 11 M. 26; 5 Sar. 
ind. Jur. 398. 

(6) (1877) 3 Q. B. D. 1; 47 L. J. 
88); 26 W. R. 229. 


P. ©. J. 5d; 11 
l. B. 10; 37 L. T. 


the nature of things; a right of appeal 
from any decision ofany tribunal must be 
given by express enactment’ — words quot- 
ed with approval by Lord Macnaghten in 
Rangosn Botatoung Company Ltd. v. Ool- 
lector of Rangoon (7). She relies upon Order 
XLIII, rule 1, clause (c), Civil Procedure 
Code, as also upon clause 15 of the Letters 
Patent. Order XLIII, rule 1, clause (c), pro- 
vides that “an appeal shall lie from an order 
under Order IX, rule 9, rejecting an 
application (in a case open to appeal) 
for an order to set aside the dismissal of 
a suit.’ The question, consequently, arises, 
whether Order XLIII, rule 1, clause (c), 
is applicable to an order under Order IX, rule 
9, made by a Judge on the Original Side 
of this Court. 

On behalf of the appellant, reliance has 
been placed upon section 117 of the Code, 
which lays down that “Save as provided in this 
part or in part X orin rules, the provisions 
of this Code shall apply to High Courts es- 
tablished under the Indian High Courts Act, 
1861.” The only provision in part IX, which 
may have any possible bearing, is that 
contained in section 120, which obviously 
does not touch the present -question. The 
provision in part X, which deals with this 
matter, is contained in section 129; this also 
does not militate against the contention of the 
appellant. The term “Rule,” which finds a 
place in section 117, is defined in clause 18 
of section 2 of the Code to mean “arule 
contained in the First &chedule or made 
under section 122 or section 125.” Our 
attention bas not been drawn to any such 
rule which makes Order XLIII, rule 1, 
clause (c), inapplicable. On the other hand, 
Order XLIX, rule 3, which excludes the 
operation of other 1ules, lends support to the 
contention of the appellant that Order 
XLIII, rule 1, clause (c), is applicable to the 
present appeal. 


But it has been argued on behalf of the ` 
respondents, on the authority of the decision 
of the Judicial Committee in Hurrish Chunder 
Ohowdhry v. Kali Sunderi Debi (1), that the ` 
Civil Procedure Code, in so far as it provides 
for appeals, does not apply to an appeal pre- 


F (7) 16 Ind, Cas. 188; 391. A. 197; 40 C. 21; 1660, 
W. N. 861; 16 C. L. J. 245; (2912) M. W. N. 78); 12 
M. L. T. 195;.23 M. L. J. 276; 14 Bom. L. R. 833; 10 
A.L. J. 271; 5 Bur, L. T. 205; 6 L. B. R. 150. 
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ferred from a decision of one Judge of a High 
Court to the Full Court. The true effect of 
the decision of the Judicial Committee was 
considered by this Courtin Toolsee Money 
Dassee v. Sudevi Dassee (8), but it is not 
necessary for my present purpose to determine 
its bearing in all its implications, 
because, in my opinion, the law has been 
substantially altered since that decision was 
pronounced. Section 104 of the Code of 
1908 is materially different from section 
588 of the Code of 1582. It provides that 
“an appeal shall lie from the orders mentioned 
in the first clause of that section and, save as 
otherwise expressly provided in the bodu of 
the Code or by any law for the time being 
in force, from no other orders.” The effect 
of section 104 is thus, not to take away a 
right of appeal given by clause 15 of the 
Letters Patent, but to create a right of appeal 
in cases even where clause 15 of the Letters 
Patent is not applicable, I may here observe 
parenthetically that in the case of Toolsee 
Money Dassee v. Sudevi Dassee (8), Prinsep, 
J., felt pressed by the argument that if an 
appeal was deemed to have been allowed by 
the Code of Civil Procedure, there was no 
provision for the constitution of a Court to 
which such an appeal might be preferred. 
Section 106 of the Code; however, lays down 
that “wherean appeal from any order is 
allowed, it shall lie te the Court to which an 
appeal would lie from the decree inthe suit 
in which such order was made.” Consequently, 
where a right of appeal has been so given, it 
would be the duty of this Court to constitute 
a Court of Appeal under section 13 of the 
Indian High Courts Act. I hold accordingly 
that this appeal is competent under clause 
(e), rule 1, Order XLIII ofthe Civil Pro- 
_ cedure Code. 


: I am further of opinion that the appeal is 
competent also under clause 15 of the Letters 
‘Patent. That clause allows an appeal from 
a “judgment,” and, the controversy has 
consequently centred round this expression. 
Reference has been made to the now classical 
dofinition [ MusammatBrij Coomareey. Ramrick 
Dass (4) | firstformulated by Couch, C.J „inthe 
cause of Justices of the Peacefor Oalcutta y. Oriental 
Gas Co. (9); “judgment” in clause 15 means 


SE 26 C. AA W. N. 347. 
B, L. R, 438; 17 W. R. 864, 


a decision “which affects the merits of the 
question between the partiesby determining 
some right or liability; it may be either final 
or preliminary or interlocutory, the difference 
between them being that a final judgment 
determines the whole cause or suit and a 
preliminary or interlocutory judgment 
determines only a part of it leaving other 
matters to be determined.” Substantially 
the same view was adopted by Sargent, C. 
J., in Sonbat v. Ahmellhat Habibhai (10) 
and was later on applied by Couch, O. J., 
himself in Hadjee Ismail Hadjee Hubbeeb v. 
Hadjee Mahomed (11), where he held thatan 
appeal lies from an order refusing to set aside 
an order granting leave to a plaintiff to sue 
under clause 12 of the Letters Patent. 
Reference may also be made to the decision 
of thisCourt in Kally Soondery Dabiay. Hurrish 
Chunter Chowdhry (12) subsequently affirmed 
by the Judicial Committee Hurrish Chunder 
Ohowdhry v. Kali Sundert Debt (1), where an 
appeal wasentertained againstan order refus- 
ling to transmit for execution an order of His 
Majesty in Council. It must be remembered 
in connection with these decisions that they 
do not professs to give an exhaustive 
definition of the term judgment,” and other 
definitions of a very comprehensive scope 
have, from time to time, been attempted, .for 
instance by Scott, .C. J., in Ahmed v, 
Ayeshabat (13), by Bittleston, J., in 
De Souza y. Coles (14), and by White, 
©. J. in Tuljaram Row v. Alagappa 
Chettiar (15). In the opinion of Bittleston, 
dJ., the term ‘judgment’ includes “any decision 
or determination affecting the rights or the 
interest of any suitor or applicant,” and that 
it is “impossible to prescribe any limits to the 
right of appeal founded upon the nature of 
the order or decree appealed from.” In the 
opinion of White, C. J., this is too wide, and 
the test is “not what is the form of the 
adjudication, but what is its effect in the suit 
or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever be 
the nature of the application on which itis ` 
made, is to put an end to the suit or proceeding 


so far as the Court, before which the suit or 
(10) 9 Bom. H. ©. R. 398. 
(11) 13 B. L. R. 91; 21 W. R. 303, 

12) 6 C. 594; 7 0. L. R. 543. 

13) 2 Ind. Cas. tl Il Bom. L, R. 248, 

14) 8 M. H. O. R. 3 

(15) 8 Ind. Cas. a M.1; 8 M.L. T. 453 
(1910) M, W. N. 696; 21 M, L, J. L 
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proceeding is pending, is concerned, or if its 
effect, if it is not complied with, is to put an 
end to thesuit or proceeding, the adjudication 
is a judgment,” But, whether we adopt the 
wider or the narrower view of the scope of the 
term “judgment’—although I may add 
that Iam not disposed, as Maclean, C. J., 


was not disposed [Musammat Brij Coomaree v 


v. Ramrick Dass (4)] to favour an attempt 
to place a narrow construction on the term 
“judgment,”’—it is plain that the order 
in this case is a “judgment” within the defini- 
tion formulated by Conch, ©. J., in Justices of 
the Peace for Calcutta v. Oriental Gas Co. 
(9). The order under appeal does affect the 
merits of the question in controversy between 
the parties by the determination ofa right 
or liability. No doubt, it has been argued 
that the right or liability of the parties was 
determined by the dismissal of the suit and 
the position was not affected by the 
‘subsequent dismissal of the application to 
revive the suit. But, this clearly 
overlooks the fundamental point 
that the primary order of dismissal of the 
suit was liable to be revoked, as it was 
subject to a possible order of restoration 
under rule 9. The effect of the subsequent 
order is accordingly to give a character of 
finality to the primary order of dismissal, 
by a determination that the applicant had 
failed to establish grounds in support of 
his alleged right to an order under rale 
9 of Order IX. Such determination is, in 
- my opinion, a “judgment” within the mean- 
ing of clause 15 of the Letters Patent. 

-I am not unmindful that the con- 
trary view may receive an apparent sup- 
port from some dicta in reported decisions, 
for instance, Rughoo Bibee v. Noor Jehan 
Begum (16) and Gobinda Lal Das y. Shiba 
Das Chatterjee (2). As regards the former 
case, which ruled that an order dismiss- 
ing an application for review is not a 
“Judgment,” it is sufficient for our present 
purpose to observe that judicial opinion on 
this matter has not been uniform [Ram- 
hart Sahu v. Madan Mohan Mütter (17), 
Aubhoy Churn Mohunt v., Shamont Lochan 
Mohunt (18) and Mulji Virji v. Ban- 


gabashi Saha (19)]. As regards the latter 
C) 12 W. R. 459; 4 B. L. R, A. 0. J. 10. 
ts 23 C. 339. 
18) 16 C. 788. 
(19) 9 0. W, N. 602. 


case, stress is laid upon the following 
passage in the judgment of Ghose, C. J., 
“an order, which terminates a proceeding, 
is a judgment within the meaning of 
clause 15, but it must be a proceeding,....,, 
in the course of a suit or in relation there- 
to, and in which some question or other 
as to the right or liability of any party 
is raised, and not a proceeding in respect 
of a matter, which had already come to 
termination by operation of law or other- 
wise.” 1 feel bound to record my respect- 
ful dissent from this exposition of the law, 
for the qualification formulated plainly 
carries us beyond the definition of the 
term “judgment” as given by Couch, 
C. J., and if the question arises in another 
case precisely on all fours with the deci- 
sion mentioned, and if it comes before me, 
I shall not hesitate to refer the matter for 
consideration to a Full Bench. It is not 
necessary, however, to adopt that course on 
the present occasion, as admittedly there is 
no decision which precisely covers the case 
before us; and the class of cases which 
rule that an order refusing [Tara Chand 
Biswas v. RadhaJeebum Mustofee (20), 
Manly v. Patterson (21), Lutf Ali Khan vy. 
Asgur Reza (22) and Kishen Pershad Pandey 
v. Tiluckdhari Lall (23)] or granting [Musam 
mat Amirrunnessa v. Baboo Behary Lal 
(24) and Mowlu Buksh v. Kishen Pertab 
Sahi (25) 3 an application for leave to appeal 
to His Majesty in Council, or for stay of 
execution | Mohabir Prosad Singh v, Adhikari 
Kunwar (26) and Chitio Sheik v. Muazur 
Hossain (27)] is not a “judgment,” plainly 
stands on a different footing. 


As regards the merits, Iam clearly of 
opinion that the application under rule 9 
of Order IX should have been granted, 
We have not hadthe advantage of hearing 
from Mr. ©. R. Das his version of what 
took place in Court when the suit was 
dismissed for default. But, on the materials 


(20) 24 W. R. 148. 

(21) 7 C. 839; 9 ©. L. R. 166, 
(22) 17 C. 455, 

(23) 18 C. 182. 

(24) 25 W. R. 529, 

(25) 24 W. R. 150; 1 C. 102, 
=) 21 0. 478. 

27) 2 Hyde, 212, 
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before me, I see-no escape from the con- 
clusion that there was a grave error of 
judgment on his part and that he should 
have proceeded with the suit. The question 
then reduces to: this: should his client be 
penalized for his error of judgment, if so, 
to what extent. The client will be penaliz- 
ed by the order which the Court of Appeal 
is about to make in so far as the payment 
of costs is concerned; but I am not prepar- 
ed to hold that the client should be penaliz- 
ed to the extent of dismissal of her claim 
withcut investigation. Judicial decisions of 


high authority favour the view, that even- 


where suits have been dismissed for the 
mistake or laches of the legal advisers of 
parties, the Court will not hesitate, if 
proper grounds are made out, to restore 
the suit upon payment of costs [Southampton 
Steamboat Co. v. Rawlins 28), Michell yv. Wilson 
(29', Birch v, Williams (80), Hale v. Lewis 


(3 ), Muruga Chetty v. Rajasami (32)], but: 


reference need be made specially to one 
case in this country, Oriental Finance 
Corporation Lid. v. Mercantile Credit and 
Finance Corporation Ltd. (33), and to another 
in England, Burgoine v. Taylor (84). In my 
opinion, this appeal should be allowed and 
the suit restored on the conditions men- 
tioned in the judgment of the Chief Justice. 
Appeal allowed; Suit restored. 


(28) (1865) 34 L. J. Ch. 287; 11 Jur. (xN. 8.) 
230; 18 W. R. 512. 

(29) (1877) 25 W. R. 860. 

(30) 11876) 24 W. R. 700. 

(31) (1838) 2 Keen 318; 48 E. R 651. 

(32) 14 Ind. Cas. 828; 22 M. L. J, 284; (1912) M. 
W. N..332; 11 M. L. T. 280. 

(a3) 2 Bom. H.C R. 267. 

(34) (1878) 9 Ch. D. l; 47 L, J, Ch. 542; 38 L, T. 


438; 26 W. R. 568.- ‘ 
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Where a tenanb's suit to contest a notice of eject. 
ment is dismissed owing to his failure to adduce evi- 
denco in support of his allegations, the decision in 
that suit operates as res judicata in a subsequent sait 
brought by him for recovery of occupancy based on 
the same allegations, although he is now ready to 
prove them, 


Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 3rd November 


-1915, upholding the order of the Assistant 


Collector, Hardoi, dated the 7th July 1915. 

FACTS.—The defendants-landlords issued 
a notice of ejectment against the plaintiff- 
tenant, who contested it on the ground that 
he was not liable to ejectment by notice in- 
asmuch as he had been holding under a lease 
given in ascordance with Circular No. 
16/2234 of 1874, which conferred heritable 
rights upon the lessee. The lease was not 
produced and the case was decided against 
him. An application for review of judgment 
was, however, made and the lease was pro- 
duced along with the application, but it 
was refused. This order of refusal was up- 
held even in appeal, Thereupon the plaintiff 
brought the present suit under section 108 
(10) of the Oudh Rent Act for recovery of 
occupancy, on the ground that he had been. 
illegally ejected as he was a tenant with 
heritable rights under the above-mentioned 
circular. The defence set up was that the 
previous decision in the suit to contest 
notice of ejectment operated as res judicata 
in the present suit. 

Mr. St. U. Thompson, for the Appellant. 

Mr. Harnarain Das, for the Respondents. 

JUDGMENT.—I see no reason to inter- 
fere. It was distinctly in issue, and decided 
adversely to appellant in a suit in 1914, 
whether appellant was a tenant under the 
Circular No. 16 of 1874. The question could 
not be re-opened by the present suit, 
Appellant was not illegally ejected but in 
due course of law. “I uphold the Com- 
missioner’s order and dismiss this appeal with 
costs. ` 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Criminat Revision Pertrion No. 138 or 1916. 
January 22, 1916. 
Present:—Mr. Justice Leslie Jones. 
SHER SINGH—Coxvict—Pertitioner 

4 versus 
EMPEROR—Responpent. 

Foreigners Ordinance (ILI of 1914), ss. 3,4, 7— 
Infringement of order under s. 3—Procedure for trial 
of offender—Appeal, right of—Criminal Procedure 
Code (Act Y of 1898), ss. 6, 408. 

An ordinance is a law and an infringement of its 
provisions is an offence. Consequently an inquiry into 
such an offence must, under section 5 of the Criminal 
Procedure Code, be dealt with according to the 
provisions of that Code, unless there is any other 
enactment in force prescribing a different method of 
inquiry into such an offence and in the case of an 
oftence under Ordinance III of 1914, unless there 
are rules promulgated in exercise of the power con- 
ferred by section 7 of the Ordinance [p. 642 col 1.] 

Where, therefore, the petitioner was charged with 
having infringed an order under section 3 of 
Ordinance IIL of 1914, and the District Magistrate 
held a regular trial under the Criminal Procedure 
Code and convicted the petitioner: 


Heid, that the District Magistrate was bound, 
as he did, to conduct the trial in accordance with 
the provisions of the Criminal Procedure Code and 
that accordingly an appeal lay to the Sessions Judge 
under section 408 of the Code. [p. 642, col. 1.] 

Criminal revision from the order of the 
Sessions Judge, Sialkot, dated the 380th 
August 1915. 

The Assistant Legal Remembrancer, for 
the Respondent. 3 

JUDGMENT.—It was reported io the 
District Magistrate of Sialkot that 
the petitioner Sher Singh had infringed 
an order under section 3 of Ordinance No. 
IIE of 1914. The District Magistrate first 
heard all the evidence without allowing 
Sher Singh to be represented by Counsel 
and without framing any charge. Before, 
however, signing his order he decided that 
as no procedure was laid down for such 
cases it was wiser to hear the case as a 
warrant case under the Code of Criminal 
Procedure. He, therefore, re-heard all the 
evidence in the presence of Counsel for the 
accused and framed a charge. As the result 
of these proceedings Sher Singh was ordered 
to undergo rigorous imprisonment for the 
term of one year. 

Sher Singh then appealed to the Sessions 
Judge of Sialkot, who held that he 
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had no jurisdiction to hear the appeal. 
Sher Singh has now preferred a petition 
for revision to this Court. Mr. Herbert, who 
has appeared for the Crown, has argued 
that if the District Magistrate had not 
employed the provisions of the Criminal 
Procedure Code, the Sessions Judge would 
have been perfectly right, but he has stated 
further that in his opinion the fact that 
the District Magistrate held a regular trial 
under the Criminal Procedure Code, gave 
the petitioner aright to appeal to the Ses- 
sions Judge under section 408 of that 
Code and that for that reason he js un- 
able to support the order of the Sessions 
Judge. 

It seems to me, however, that if no trial 
was necessary and the District Magistrate 
was not bound to observe the provisions 
of the Code, the mere fact that he did so 
would be unessential. If he could punish 
the petitioner without a trial, the mere 
holding of an unnecessary trial would not 
give a right of appeal. 

I prefer, therefore, to base my decision 
on different grounds 

The contention of the petitioner is that 
the act of which he was accused, if com- 
mitted, amounted to an offence as defined 
in section 4 (o) of the Criminal Procedure 
Code, where an offence is described as 
meaning any act or omission made punish- 
able by any Jaw for the time being in force, 

He then goes on to refer to section 5 
(2) of the same Code, in which it is laid 
down that “all offences under any other 
law (2. e., under the Indian Penal Code) 
shall be investigated, inquired into, tried 
and otherwise dealt with according to the same 
provisions but subject to any enactment 
for the time being in force regulating the 
manner or place of investigating, inquiring 
into, trying or otherwise dealing with such 
offences.” 

Section 7 (1) of Ordinance III of 1914 
gives power to the Governor-General in 
Council to make rules for the purpose of 
carrying into effect the provisions of that 
Ordinance, but apparently no such rules 
have yet been promulgated. 

It is true, as is remarked by the learned 
Sessions Judge, that the Ordinance in 
question is not an Act of the regular 
Legislature, but it is neyertheless a law 


642 
KARM SINGH V, EMPEROR, 


enacted by authority with power to enact” 


it and is nonetheless a law because in 
order to distinguish it from Acts of the 
Legislature it is described as an Ordinance. 

It is true, again, that the word “ offence” 
is not used in section 4 of the Ordinance, 
but Ido not know -bow it is possible to 
describe in one word the contravention of 
the provisions of any order made under 
section 3 otherwise than by the use of the 
word “offence,” and it is noticeable, as has 
been pointed out to me by the learned 
Assistant Legal Remembrancer, that the word 
“offence” has been used in section 4 of 
Ordinance No. VII of 1914 which amends 
section 4 of Ordinance III of 1914. 

If, then, as I must hold, the Ordinance is 
a law and the infringement of its provisions 
is an offence, it follows that the inquiry 
into such an offence must be dealt with 
according to the provisions of the Criminal 
Procedure Code, unless there is any other 
enactment in force prescribing a different 
method of inquiry into such an offence. It 
is possible that if any ‘rules had been pro- 
mulgated i in exercise of the power conferred 
by section 7of Ordinance III of 1914, a 
different procedure might have been laid 
down; but since there are no such rules it 
appears tome to be clear that the Crimi- 
nal Procedure .Code* must be followed. 


-It is impossible, I think, to suppose that in- 


the application of this Ordinance it was 
intended to dispense with all forms of trial, 
any more than it is possible to suppose 
that the failure of the Ordinance to define 
the authority which is empowered-to pass 
orders under section 3or4 would justify 
the exercise of such authority by any irres- 
ponsible person who elected to arrogate it to 
himself, The Conrts empowered to try 
such offences are named in Schedule II of 
the Criminal Procedure Code, under the 
heading of offences against other laws. 


Fer these reasons I hold that the District 
Magistrate was bound, as he did, to conduct 
the trial in accordance with . the provisions 
of the Criminal Procedure Code, and that 
accordingly an appeal lay to the Session 
Judge under section 408 of that Code. 
1 accordingly accept the petition for revision 
and remand the appeal to the Court of the 

_ Sessions Judge for decision on its merits, 


Petition accepted. 
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PUNJAB CHIEF COURT. 
CBININAL APPEAL No, 287 or 1916. 
. May 28, 1916. 
Present:—Sir Donald Johnatone; Kr., Chief 
f Judge, and Mr. Justice Chevis: 
KARM SINGH—Convict— ÅPPELLANT 
Versus 
EMPEROR-—ResponDent. 

Evidence Act (I of 1872), ss. 24, 25—Confession to 
zaildar in consequence of inducement, whether admis- 
sible—Retracted confession, value of— Corroboration 
necessary, 

Where a person suspected of having committed a 
murder made a confession to the zaldar, in coh- 
sequence of the latter dropping aremark to the 
effect that his own brother had committed a murder 
but had got off on making aclean breast ofthe matter 

Held, that the zatldar, although not in charge of 
the investigation, was a leading man holding a res- 
ponsible post, and that this remark of his was a 
distinct inducement to the accused to make 2 
confession which rendered the confession inadmis- 
sible in evidence; [p. 644, col. 1.] 

that inasmuch as the Police were in the 
immediate vicinity at the time of the confession 
and the accused, though not handcuffed, was in 
Police detention as a suspect, he was to all intents 
and purposes in Police custody and the confession 
could not be proved wuless made to a Magistrate. [p. 
644, col, 1.) 

Where a retracted confession is the sole evidence 
against an accused, it canbe of but little value, 
especially remembering the race for a pardon which 
sometimes occurs when a number of persons are 
suspected of an offence and others have already 
confessed or are believed to have already confessed. 
[p. 644, col, 2.] 

As against a co-accused, a confession which has 
been retracted at the first opportunity should not 
be relied upon, unless corroborated by independent 
testimony. [p. 644, col. 2.] 

The mere fact that a blood-stained garment is 
found ina house is not sufficient proof that any 
particular member of the family residing in that 
house is guilty of a murder which has recently been 
committed in the village. [p. 644, col. 2.) 


Appeal from the order of the Sessions 
Judge, Rawalpindi, dated the, 20th March 
1916, convicting the appellant. 

Rai Sahib Lala Mul Chand, Public Pro- 
secutor, for the Respondent. 


JUDGMENT. 


Ouzvis, J.—This judgment will cover the 
three connected appeals Nos. 288, 2&9 and 
290 of 1916. f 

The four appellants Gurmukh Singh, [shra 
Singh, Karm Singh and Amolak Ram kave 
been convicted of the murder of Bhagat — 


‘Singh, and have been sentenced to death. 


Karm Singh and Amolak Ram have appeal- 
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ed through Jail, and Ishra Singh and 
Gurmukh Singh through Counsel. The 


case of each convict is also before us under 
section 374, Criminal Procedure Code, for 
orders as to confirmation of the death 
sentence. 

The following facts are not disputed., 
Bhagat Singh lived at village Kazian, som 
7 miles from Gujar Khan. He was murdered 
onthe night of the 29th December 1915, by 
blows of a sharp-edged weapon. The 
deceased was sleeping that night in a room 
by himself. He had recently been married, 
but his wife had not yet come to live with 
him. His father, a patwart, was living in the 
Jhelum district. Deceased was a young man 
of about 18 years of age. He was sleeping 
in a room by himself on the night of the 
murder. His sister Musammat Soma Wanti, 
aged abont 14 or 15, and his younger brothers 
and sister were sleeping in another room in 
another part of the same compound. The 
murderer, or murderers, after killing Bhagat 
Singh, attempted to hide traces of the crime 
by setting fire to the deceased’s bedding and 
toa neighbouring hut in which bhusa was 
stocked, but Musammat Soma Wanti was 
awakened by smoke entering the room in 
which she was sleeping, and she went out and 
gave the alarm and the neighbours came and 
the fire was extinguished. Report of the 
murder was sent off to the thana, and the 
usual Police investigation began: The only 
question is, whether it is proved that the 
present appellants committed the murder. 

Tn this report made at the thana it was 
stated that nothing was known as to who had 
committed the murder. 

The motive now alleged isthat the deceas- 
ed had been carrying on an intrigue with 
Gurmukh Singh’s sister and that Gurmukh 
Singh got the other three appellants to join 
him in committing the murder. The 
four appellants are apparently not related to 
one another in any way. Apart from the 
alleged motive, it is not stated that any of 
them had any reason to bear ill-will towards 
the deceased. On the contrary Ishra Singh 
and Karm Singh aresaid to have been on 
friendly terms with him and to have taken 
tea with him on the evening preceding the 
murder. A statement by Soma Wanti as to 
the tea drinking led to Ishra Singh and 
Karm Singh being sent for by the Police and 
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questioned. Further, a post card, dated 17th 
December, addressed to Karm Singh who had 
been to a place in the Bhawalpzr State fell into 
the hands of the Police. This card told him 
to return quickly, as his mother was ill. 
This card is. said to have aroused further 
suspicion, as the card purported to have 
been written by Seva Ram, brother of Karm 
Singh, and the learned Government Advo- 
cate tells us that Seva Ram is illiterate, that 
Karm Singh's mother wasnotreally ill, and that 
the card was really written by the deceased. 
If this really be so, though it is not proved 
by the evidence on the record, it would rather 
go to support the idea of Karm Singh and de- 
ceased being on friendly terms than to help 
the theory of any enmity. 

Then we are told that on the evening of 
the 31st December 1915 Qazi Bagh Ali, the 
local zatldar, joined the investigation and 
after he had dropped a remark to the effect 
that his own brother, Muhammad Hussain, 
had committed a murder but had got a 
pardon on telling the whole truth, the suspect- 
Karm Singh said he would tell the zaildar 
all about it if everybody else left the 
room. The Police then left the room, 
and Karm Singh confessed to the zaildar, 
implicating himself and the other three 
appellants. The Police were then recalled 
and then Karm Singh led the party to a 
place about 150 paces from the village 
where he dug up tke head of a hatchet 
buried in a field. 

Ishra Singh’s house was then searched and 
two blood-stained articles, vz, a pair of 
pyjamas and a peace of muslin were there 
found. The report of the Imperial Serologist 
shows that human blood was found on these 
articles. 

Nothing was found in the honses of 
Gurmukh Singh and Amolak Ram, but on 
the llth January Amolak Ram, who had 
been arrested on the 2nd January, was pro- 
duced before a Magistrate and made a con- 
fession. 

Woe will first deal with the confession of 
Karm Singh to the zaildar, which the learned 
Sessions Judge has found to be admissible. 
This confession seems to us open to objection 
on three grounds. First, we have the fact 
that the zacldar dropped a remark that his 
brother had committed a murder and had got 
off on making a clean breast of the matter, 
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The zaildar was notin charge of the investiga- 
tion, but he is a leading man, holding a Gov- 
ernment post and this was distinct inducement 
to Karm Singh to make a confession. Neat 
it seems clear that the Police were in the 
immediate vicinity at the time of the con- 
fession and it is doubtful whether the con- 
fession was not practically made to them. 
Lastly, it seems clear that though not band- 
cuffed Karm Singh was in Police detention 
as a suspect, and was not free to leave the 
place even had he wanted to do so, and so 
he must be regarded as to all intents and 
purposes in Police custody, and in such a case 
the law is clear that no confession can be 
proved unless made to a Magistrate. We 
think then that the evidence as to Karm 
Singh’s confession to the zatldur must be 
ruled out. 

Then as to the alleged intrigue between 
deceased and Gurmukh Singh’s sister. As 
already remarked, no mention of this is made 
in the first report. The prosecution case 
here rests on the evidence of the zazldar’s 
~ relation Muhammad Hussain, described in the 
zatldar’s evidence as a brother of the zazldar, 
though apparently not a brother as the 
two are sons of different fathers according 
to the record. This man says he several 
times saw deceased and the girl talking toge- 
ther. This witness wads some years ago 
arrested in a murder case, but got off on a 
pardon. His evidence, even if true, does not 
go far; he isthe sole witness on the point 
and after looking up his first statement to the 
Police, as stated in the Police diaries, we have 
no hesitation in rejecting it, We note that the 
Sessions Judge has not recorded any finding 
as to whether he relies on it. 

Disregarding the evidence now ruled out, 
we find the evidence against each appellant 
to amount to the following :— 


(1) Against Karm Singh there is the pro- 
duction of the head of a hatchet, and the 
retracted confession of Amolak Ram. 

(2) Against Ishra Singh, the finding of 
the blood-stained pzjamas, and Amolak 
Ram’s confession. 
sion. ae 
(4) Against Gurmukh Singh, Amolak 
Ram’s confession.. 

“As to the hatchet head no blood was 
found on it, and so there is no proof that it 
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(3) Against Amolak Ram, his own confes- 


{1916 


was the head of the weapon with which the 
murder was committed. The head found 
was notched,. and the medical evidence 
renders it further doubtful if this is the head 
of the weapon with which the murder was 
commited. The evidence of Mangal Singh 
(P. W. No. 16) as to having seen deceased and 
Karm Singh together while the latter sharpen- 
ed this .particular axe head on the night 
of the murder, we regard as of no value what- 
ever. The witness says he had never seen an 
axe head like this before, and so took it in 
his hand, but what the peculiarity in this 
particular axe head was is nowhere made 
clear from the evidence. 

As to the blood-stained pyjamas and piese 
of muslin found in Ishra Singh’s house, this 
would be of more value if we were told how 
many people live in this house, but the 
Sub-Inspector, the Circle Inspector and even 
the zaildar (though the last lives in the 
same village) are unable to tell us how many 
brothers Ishra Singh has, or whether they 
all live in the same honse. The mere fact 
that a blood-stained garment is found in a 
house is not sufficient proof that any parti- 
cular member of the family residing in that 
house is guilty of a murder which has 
recently been committed in the village. 
There is no clear proof that either the 
pyjamas or the piece of muslin belong to 
Ishra Singh. 


Then as to Amolak .Ram’s retracted con- 
fession and first as to its value when consid: 
ered as against himself. When such a con- 
fession is the sole evidence against a man it 
cau be of but little value, especially remem- 
bering the race for a pardon which sometimes 
occurs when a number of persons are suspect- 
ed of an offence, and others have already 
confessed or are believed to have already con- 
fessed. In such a case even innocent men 
may think the best way outof the difficulty 
is to make a confession and hope fôr a pardon, 
And the value of such a confession 
as against the co-accused is even less, for 
if in practice it is generally held that the 
evidence of an approver, who is put on oath 
and snbjected to the test of cross-examination 
should not be relied on unless corroborated, 
still more so should this be the rule in case 
of a confession of a co-aceused retracted at 
the first opportunity. We may further 
remark that the confession in question shows 
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the motive for the confessor’s joining in the 
murder to bea bribe of Rs. 100, none of which 
was paid in advance and none of which bas yet 
been paid, further, that the confession hardly 
fits in with the discovery of an axe head 
buried in a field, as according to the confes- 
sion both head and handle of the axe were 
left at the scene of the murder. 

We consider the evidence far too weak td 


warrant the conviction of any one of the P, 


appellants, and we accept all four appeals 
and reversing finding and sentence we 
acquit the four appellants and order them 
to be released, 


Appeals accèpted. 


> 


PATNA HIGH COURT. 
FULL BENCH. 
REFERENGE No. 3 or 1916. 
June 1, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, Mr. Justice Sharfuddin and 
Mr. Justice Atkinson. 

In the matter of Babu JUGAL CHANDRA 
MAZUMDAR, PLEADER. 

Legal Practitioners Act (XVIII of 1879), s. 18— 
Pleader—Misconduct—Instructions from unauthorized 
person without enquiry. 

A Pleader, who receives instructions from an un- 
authorized person, who is neither the recognized agent 
of the party for whom he is retained, nor the guard- 
ian, servant, relative or friend of such party 
authorized to give instructions on his behalf, without 
making proper enquiry, is guilty of misconduct under 
eee 13 of the Legal Practitioners Act. [p. 467, 
col. 1. 


Messrs. Pugh, K.P. Jayaswal and P. R. 
Dass, (with them Messrs. Sishir Kumar 
Mitra, Hari Bhushan Mukerji, Abani Bhushan 
Mukerji and Gour Chandra Paul), for the 
Petitioner, 


JUDGMENT.—Jugal Chandra Mazumdar, 
a Pleader practising in the Manbhum district, 
was charged under sections 13 and 14 of 
the Legal Practitioners Act, 1879, with 
having taken instructions in a case from one 
Baishnab Bhuiyan, who was neither the 
recognised agent of the parties for whom he 
was retained, nor their guardian, servant, 
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relative or friend, authorised to give instruc- 
tions on their behalf. The Munsif after 
enquiry found that the charge was proved 
and he has reported the case to this Court 
through the District Judge of Manbhum, 
with a recommendation that the Pleader 
should be dismissed, The learned District 


sy - Judge supported this recommendation, being 


of opinion that the facts not only establish 
he charge which was drawn up by the 
Munsif, but justify a finding that the Pleader 
was guilty of fraudulent or grossly improper 
conduct in the discharge of his professional 
duty within the meaning of section 13 (b) 
of the Act. We may say at once that inas- 
much as the Pleader was not charged with 
fraudulent or grossly improper conduct this 
finding must be disregarded. At the same 
time we may say that having examined the 
evidence, we should not have been prepared 
to find that charge proved. We shall 
confine ourselves to the charge framed by 
the Munsif. The facts are shortly as 
follows:—One Kedar Nath Moduk, his 
brother Bishanath Moduk and the latter’s 
son, Mahendro, were members of a joint 
family. A mortgage was made by one 
Ban Bhuiyan in favour of Mahendro alone. 
After the death of Kedar a suit was brought 
by his heirs upon the mortgage against the 
sons of Ban Bhniyah, who were infants and 
were described as being under the guardian- 
ship of their mother. Mahendro and his 
father Bishanath were impleaded as pro forma 
defendants. Before calling upon the defend- 
ants to file written statements, the Munsif 
issued a notice to the mother of the infant 
defendants presumably with the object of 
appointing her to be their guardian ad litem, 
and May 22nd, 1915, was fixed for her 
appearance. On that date the pro forma 
defendants Bishanath and his son Mahendro 
filed a written statement, in which they 
pleaded that the plaintiffs had no interest 
in the mortgage-money and further that 
the mortgage-bond had been discharged. 
The plaintiffs’ case as set out in the plaint 
was that the mortgage-money had been 
advanced out of the funds of the joint family 
of which the father had been a member. On 
the same day a written statement very 
much like that filed by the pro furma 
defendants was filed on behalf of the infant 
defendan's Nos, 1 and 2 by Jugal Chandra, 
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who signed his name on the back of the 
vakalatnama, on the written statement, and on 
a list of documents, with which was produced 
a receipt purporting to have been granted by 
Ban Bhuiyan for the mortgage-money. On 
December 21st, 1915, a written statement 
was filed through another Pleader on behalf 
of the minors by their mother in which she 
said that the money had been advanced by 
the joint family and that if had been 
repaid to Mahendro alone and she contended 
that the plaintiffs should have sued 
Mahendro. Along with her written state- 
ment she filed an affidavit anda petition 
in which she stated that Baishnab, who had 
signed the vakalatnama in favour of the 
Pleader Jugal Chandra, was not authorised 
to act on her behalf. The plaintiffs shortly 
after that withdrew their suib saying that 
they would sue Mahendro, On February 
29th, 1916, (ib does not appear why there 
was a delay of two months) the Munsif 
called for an explanation from the Pleaders 
who had filed the’ conflicting written state- 
ments anda few days later he framed a 
charge against Jugal Chandra as stated 
above. Upon that Jugal Chandra put in a 
petition, in which he stated that he kad been 
retained inthe case by Baishnab Bhuiyan 
who had fold him that he wasa relative of 
the minors and had produced a Court 
summons, a copy of the plaint in the case 
and a receipt supporting his statement that 
the mortgage-money had been repaid, and 
he (the Pleader) urged that there was no- 
thing in the conduct or behaviour of Baishnab 
to lead him to think that he was nota 
relative of the minors or was not authorised 
to act on their behalf. A few days later 
Jugal Chandra was examined at length by 
the Munsif. He said that he had obtained 
the vakalatnama from Baishnab Bhuiyan, 
that the latter had told him he was a relation 
of the minors, that he had made enquiries of 
Mahendro, one of the defendants to the 


case, and that Mahendro also had told him 


that Baishnab was a relative of the minors. 
He described the circumstances in which 
Baishnab had come to retain him aft the 
Court-house and he alleged that acting on 
the instructions of Baishnab he had drawn 
up a written statement on behalf of the 
minors, and had filed it in Court on their 
behalf, and that throughout he had acted 
in good faith relying on the statements of 
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Baishnab and Mahendro. We are unable 
to accept the statements of the Pleader as 
true. Baishnab appears to be a cartman who 
was driving a cart for Mahendro on the day 
on which the written statement was filed. 
He may have gone with Mahendro to the 
Pleader but he is, practically speaking, 
illiterate. He can with great difficulty sign 
his name. Mahendro is a literate man and 
there can be no doubt that it was at the 
instance of Mahendro that the Pleader 
accepted the vakalatnama and that 
Mahendro used Baishnab for his own pur- 
poses. The Pleader’s statement that he 
drafted the written statement in the case 
is evidently untrue. His clerks know 
nothing about the matter at all, The bulk 
of the written statement is in the hand- 
writing of a man whose identity has not 
been. disclosed, and the opening words of the 
written statement have been proved to be in 
the handwriting of the man who faired 
out the written statement filed on behalf of 
Mahendro and who is a relation of 
Mahendro’s Pleader. There can be little 
doubt that the written statement had been 
prepared before Mahendro and Baishnab 
went to Jugal Chandra and all that the 
latter did was to sign his name on it 
and on the vakalatnama and the list of 
documents. He took no trouble whatever 
to ascertain who Baishnab was and whether 
he was authorised to give instructions in the 
ease. On his own showing he enquired of 
no one but Mahendro. In fact his own 
statement shows that he neglected his duty 
and disregarded the instructions issued 
by the High Court on the subject, It has 
been proved that the mother of the minors - 
was notin the village when the summons 
to her was taken there. She left it five or 
six years ago and is living in a village some 
eight miles away. She says she gave no 
instructions to Baishnab and Baishnab says 
that he received no. instructions from her. 
Baishnab says that he signed the paper at 
the instance of his landlord Mahendro and 
gave no instructions to the Pleader. Both 
the District Judge and the Munsif held that 
Baishnab did not receive instructions from 
the mother of the minors and we agree with 
the finding. It is clear that the Pleader not 
only did not take any pains to ascertain 
whether Baishnab was authorised to retain 
him, but he did not eyen examine the receipt: 


~ 
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produced-in support of the written state- 
ment. The receipt purports to have been 
signed on’March 5th, 1907, but it bears -a 
one-anna stamp of the time of the present 
King. Itdoes not appear to bea document 
nine years old, and there was much in the 
affair which would have excited the suspicion 
of any man who had acted with ordinary 
care, - In our opinion, there ċan be no doubt 
that Jugal Chandra Mazumdar made no 
enquiries as'to the right of Baishnab to 
instruct him on behalf of the minors or 
their mother, that he did not prepare the 
written statement and that he accepted the 
vakalatnuama at the instance of Mahendro. 

Mr, Pugh who has appeared on his behalf 
has urged us to treat him leniently on 
account of his youth and inexperience. We 
have given due weight to these consider- 
ations. But we regret to say, that the papers 
before us show that the Pleader’s conduct 


in the enquiry held by the Munsif disentitles 


him to any special consideration at our 
hands. When ke was called upon to answer 
the charge he put in a false statement. Not 
content with this he actively obstructed 
the -Munsif in the enquiry. It appears 
that at the outset he said that he would 


not appear ‘and would take no part in, 


it. Later, when the Munsif wished to 
show him to one of the witnesses he 
declined to come into Court and the witness 
had to be taken ont of the Court to him. 
It.was suggested that the Pleader did in 
this case no more or less than is commonly 
done in similar circumstances jn the mofassil. 
We trust that the conduct of this Pleader 
does not represent the standard of care 
exercised by Pleaders in such cases. !t is 
unnecessary to enlarge upon the danger of 
Pleaders taking instructions from unauthoris- 
ed persons, Pleaders who do not take care 
to ascertain that the persons instructing 
them-are entitled to do so must understand 
that such conduct is most improper and 
that they expose, themselves to severe 
punishment. In the present case it is not 
proved that any injury resulted from the 
conduct of the Pleader but conduct of this 
kind must be stopped. The order of the 
Court is that Jugal Chandra Mazumdar be 
suspended from practice for nine months 
from this date. 


Pleader suspended, 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL REVISION APPLICATIONS Nos, 138 
AND 141 or 1915. 
October 29, 1915. 
Present:—Mr. Pratt, J. C., and 
Mr. Boyd, A. J. C. 
JIWANJI & Co. AND ANOTHER — 
APPLICANTS 
VETSUS 


EMPEROR— Opponent, 

Bombay Public Conveyance Act(Bom Act VI of 1868), 
s. 84 (a) —“All vehicles kept m readiness for hiring on 
demand”, meaning of —Government Notification evtend- 
ing provisions of the Act to such vehicles, legulity of— 
High Court, power of, to report erroneous conviction 
to Government where remedy by appeal or revision 
barred by Statute. 

Bombay Government Notification No. 935 of 1885, 
applying the provisions of the Bombay Public 
Conveyance Act (Bombay Act VI of 1863) to “all 
vehicles kopt in readiness for hiring on demand,” 
is not inconsistent with the provisions of section 
34 (a) of the Act and is, therefore, not ultra vires. 
The words ‘on demand’ seem to have been intended 
to imply that there is no solicitation for employ- 
ment and are, therefore, equivalent to ‘not ordinarily 
used for the purpose of plying for hire’, Tho words 
‘in readiness’ seem tobe a mere surplusage and do 
not limit the application of the Act to any particu- 
lar class of vehicles. [p. 648, cols. 1 & 2.] 

The words “all vehicles kept in readiness for 
hiring on demand” include vehicles let on monthly 
hive and kept in“the stables of the hirer. [p. 648, 
col, 2. 

ae owner of such a vehicle would be guilty of 
an offence under section € of the Act if ho let the 
vehicle on hire without a license; but the driver of 
such a'vehicle could not bo convicted under section 
8 ofthe Act for plying for hire, as tho contract 
for hiring is between the owner and the hirer. [p. 
648, col. 2; p 649, col. 1.] 

Where’ the High Court cannot interfere with an 
erroneous conviction owing to the rights of appeal 
and revision beidg barred by Statuto, it may report 
the conviction to the Local Government with its 
recommendation. [p. 649, col. 1.] 


Emperor v. Naraindas Bhikehund, Sind Sadar Court 
Criminal Reference No. 2 of 190’, referred to. 

Applications for revision against the order 
of the Additional City Magistrate, Karachi. 

Mr. Wadhumal Oodharam, for the Appli- 


cants. 


Mr. E. Raymond, Public Prosecutor for 
Sind, for the Crown. 

JUDGMENT. —In this case tho owner of 
a livery stableand his driver Nawab Khan have 
been convicted —the former under section 2 
of Bombay Act VI of 1863 for letting a 
carriage on hire without a license. 
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Bombay Act VI of 1863 imposes certain 
duties upon the owners and drivers of public 
conveyances, which are defined as vehicles 
that ply for hire. fection 34 gives power to 

„extend the provisions of the Act to vehicles 
or any class of vehicles that Jo not ply for 
hire “but which are kept or ordinarily let 
for hire.’ This extension has been applied 
to Karachi by Notification No. 955 of 1888 


published by the Commissioner-in-Sind in’ 


his Notification No. 47), dated 3rd. April 
1889, Sind Official Gazette, 1889, Part 1, 
page 363. 


These Notifications apply the provisions 
of the Act to “all vehicles kept in readiness 
for hiring on demand.” 


It is not clear why the language of section 
34 was varied, 
The words in the section are:— 

Vehicles or any class of vehicles which 
are kept or ordinarily let for hire although 
such vehicles be not ordinarily used for the 
purpose of plying for hire”, 


The words in the Notification are : — 


“All vehicles kept in readiness for hiring 
on demand.” 

The words “on demand” must be intended 
toimply that there is no solicitation for 
employment and are, therefore, equivalent 
to “not ordinarily used „for the purpose of 
plying for hire.” 


But what does the phrase “in readiness” 
imply? Does it limit the Notification 
to a particular class of vehicles kept for hire? 


It is urged that these words do import 
such a limitation and that the vehicles they 
refer to are vehicles (a) that stand for hire 
at public places but do not solicit employment 
or (b) that are kept at the owner's stable for 
hire for short distances. Class (a) is a 
fictitious class, for all vehicles that stand for 
hire at public places do solicit employment. 
This class may, therefore, be excluded. 
Then as to class (b) it is difficult to draw a 
distinction between vehicles hired for pay- 
ment by distance and vehicles hired for pay- 
ment by time. The period of hire may in the 
former case be greater than in the latter. 
Nor dces the place where the vehicle is kept 
make any radical distinction, for during the 
pericd of hire the vehicle must be in the 
possession of the hirer. A vehicle is equally 
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kept in readiness for hire whether the period 
of hire is one hour or one month and whether 
the employment of hire i is by distance or by 
time. 

The words “in readiness” seem, therefore, 
to be mere surplusage and do not limit the 
application of the Act to any particular class 
of vehicles kept for hire. 

The vehicle of which the accused in this 
case are the owner and driver is one that has 
been given on monthly hire and is kept in the 
stable of the hirer. It has been urged that 
different considerations apply to such vehicles 
and that there isnot the same necessity for 
their regulation and control as there is in the 
case of vehicles which ply for hire or are kept 
hire at the owner’s stable. That may be so 
but it is not for us to discuss the policy 
of the Act. It is sufficient to say that we 
cannot find that any such distinction has been 
recognised in the addendum made to section 
84 by Bombay Act V of 1887 or by the terms 
of the Notification. 

The amendment to section 34 by which 
the provisions of the Act are extensible 
to other vehicles is not very happily worded. 

Power is given to apply all or any of the 
provisions of the Act but there is no saving 
clause as to inconsistency. Some of the sections 
of the Act cannot apply to livery stable vehi- . 
cles. For instance section 22 refers to vehicles 
plying for hire but livery stables vehicles do 
not ply for hire. Again section 25 gives a 
Police Officer power to require a public convey- 
ance to ply for hire. It surely cannot be 
intended that a Police Officer may enter a 
livery stable and insist on the owner plying 
it for hire. 

Again the provisions of the Act are applied 
to the inanimate object—the vehicle. This 
is meaningless, unless it is intended to apply 
the provisions to the owners and drivers of 
such vehicles. This is not expressed, but 
that is the construction which must be put 
upon the section in order to avoid imputing 
to Legislature an enactment which in its 
application would lead to an absurdity. 


Putting this construction upon the Act 
the conviction of the owner for keeping a 
vehicle for hire without having license is good 
under section 2. 

But it is impossible to support the con- 
viction of the driver under section3. He 
did not ply for hire, for he did not solicit 
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employment by hire. There is no evidence 
that he demanded or received a fare, for the 
contract of hiring is between the owner and 
the hirer and settled monthly. The Magis- 
trate erred in thinking that driving a hired 
vehicle was the same thing as plying for hire. 

We cannot interfere with the conviction 
in view of section 35, but the Pleader for 
the applicant wishes us to report the matter 
tothe Local Government. This is all that 
we shall do, for there is precedent for this 
course in Hmperor v. Naraindas Bikhchand 
(1) where Batty, J. C., reported a convic- 
tion to the Local Government with a recom- 
mendation that the fine be refunded. We 
recommend that the fine inflicted on the driver 
be refunded and would also suggest the 
advisability (1) of amending section 34 of the 
Act so as to make it clear in what sections 
vehicles that do not ply for hire though kept 
for hire should be regarded as public con- 
veyances; and (2) of bringing the Notification 
into conformity with the terms of the sec- 
tion. 

Interference declined; Matter referred to 
Local Government. 


(1) Sind Sadar Court Criminal Reference No. 2 of 
1902, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

URIMINAL Sessions Appeal No, 12 or 1914, 
February 15, 1916. 
Present:—Mr. Pratt, J. O. 

JUMO ALLARAKHIO — APPELLANT 


VETSUS 
EMPEROR— OPPONENT. 
Penal Code (Act XLV of 1860), ss. 420, 114— 
Cheating, abetment of—Conspiracy, evidence of— 


Association with principal offender— Conduct of accused. 

A charge of conspiracy may be established by 
evidence of the conduct of the accused and the 
surrounding circumstances both before and after 
the commission of the offence without proving any 
overt acts by the accused. [p. 650, col. 1.] 

Reg, v. Duffuld, (1855) 5 Cox. O. C. 404; Emperor v. 
Annappa Bharamganda, 9 Bom. L. R. 347; 5 Cr. L. J. 
828, Barindra Kumar Ghose v. Emperor, 7 Ind. Cas. 
359, 37 C. 467; 14 C. W. N. 1114; 11 Cr. L. J. 453, 
yeferred to. 
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Where a person charged with abetment of cheating 
was proved to have been inthe company of ,the 
principal offender at the commission of the offence 
and both before and after, and during trial made a 
false defence and denied the said association: 

Held, that he was liable to conviction for an offence 
under sections 420and 114, Indian Penal Code, [p. 
650, col. 1.] 

Appeal against the order of the Additional 
City Magistrate, Karachi. 

Mr. R. Q. Mani, for the Appellant. 

Mr. T.-G. Elpginston; lst Assistant Public 
Prosecutor, Karachi, for the Crown. 

JUDGMENT.—The appellant Jumo 
and co-accused Dinc have been convicted 
by theJAdditional City Magistrate, Karachi, 
of an offence under section 420, Indian 
Penal Code. 

The facts of the case are clear. The 
complainant isa simple rustic from Kohistan, 
He was sitting outside his house, when 
Dino and Jumo same up and Dino showed 
him a block of yellow metal which he 
falsely represented to be gold and offered 
to sell for Rs. 500. The complainant believed 
him and agreed to buy it. He paid 
Rs. 120 that he had with him to Dino, who 
said he would return in three days for 
the balance. Both Dino and Jumo then 
left, but did not return. Complainant 
discovered that he had been cheated and he 
and his friends searched for the accused and 
found them hoth standing outside a hotel 
and handed them aver to the Police. 

Dino’s appeal has been dismissed; but 
it is urged that Jumo at any rate is 
entitled to an acquittal, He did nothing 
and said nothing and it is urged that 
his mere presence in Dino’s company does 
not amount to an offence. 

The Magistrate said that the conduct of 
Jumo shows that he was aware of the 
cheating and was a party to it. The 
Magistrate’s conclusion is, I think, correct. 

There is sufficient evidence to warrant 
the conclusion that Jumo had conspired 
with Dino to commit cheating by the 
sale of the piece of yellow metal, 

trle, J., in his charge to the Jury in Reg, 
v. Duffield (1), cited in Russell on Crimes, 
fifth edition, at pages 191 and 192, said that 
direct evidence of conspiracy is hardly ever 
adduced but that “unlawful conspiracy 
is to be inferred from the conduct of the 


(1) (1858) 5 Cox. O. O. 404, 
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parties.” Chandarvarkar, J., in Emperor y. 
Annappu Bharamganda (2) said that “a 
conspiracy may be -proved by other than 
oral evidence—it may be proved by the 
evidence of surrounding circumstances and 
the conduct of the accused both before and 
after the alleged commission of the crime,” 
and cited the case of Reg. v. Esdaile (3) 
that “there may be conspiracy without 
overt acts”. So also in Barindra Kumar Ghose 
v. Emperor (4) Jenkins, C. J., said: “Though 
to establish a charge of conspiracy there 
must be agreement, there need not be proof 
of direct meeting or combination nor need 
the parties be brought into each other’s 
presence; the agreement may be inferred 
from circumstances raising a presumption 
of a common concerted plan to carry out 
the unlawful design.” 

Now although no avert acts are proved as 
_ against the accused Jumo, there is evidence of 
conduct. He came with Dino to. the complain- 
ant and was present while Dino was cheating 
the complainant; he left with Dino; he 
was found in Dino’s company when Dino 
was arrested; shortly before complainant 
was cheated Dino, had offered the metal 
to witness Ahmed’ representing to be gold 
and Jumo was in Dino’s company then 
also; lastly in Court he makes a false 
defence and denies his association with 
Dino. 

His association with Dino created in the 
minds of the witnesses the impression that 


both he and Dino were selling the so- 
called gold. 
I feel no doubt that the Magistrate’s 


conclusion is correct that be had conspired 
with Dino and is liable under section 114, 
Indian Penal Code, as an abetior who was 
present when the offence was committed. 

I confirm the conviction and sentence 
and dismiss this appeal. 

Appeal dismissed. 

(2) 9 Bom. L, R. 347; 5 Or. L. J. 323. 

(2) (1858) 1 F, & F. 213. 

(4) 7 Ind. Cas. 359; 37 C. 467; 140. WwW. N. 1114; 
11 Cr. L. J. 453. = 
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PATNA HIGH COURT. 
Crimunat Revision No, 16 or 1916. 
April 3, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Justiée, and Mr, Justice Jwala Prasad. 
JADUNANDAN PRASAD—Appiicant 
versus 


EMPEROR—Obeposite Parry, 

Criminal Procedure Code (Act V of 1898), s. 289—~ 
Receiving stolen property—Joint trial of two persons 
in possession of portions of stolen property—Accused 
acting in concert and in joint control of property-— 
Penal Code (Act XLV of 1860), s. 411. 

Where part of a stolen property was found in the 
possession of one person and another part in the 
possession of another, and it was proved that both 
had been acting in concertand had joint control over 
the property: 

Held, that their joiut trial was not illegal. 


Criminal revision from the order of the 
Sessions Judge, Gaya, dated the 2nd February 
1916, confirming the judgment of the Deputy 
Magistrate, Ist Class, Gaya, dated the 23rd 
December 1915, 

Mr. Mazharul Haque, for the Petitioner. 

Mr. Sultan Ahmad (Deputy Government 
Advocate), for the Crown. 

JUDGMENT .—The applicant Jadunandan 
Prasad and a man named Jugdeo were con- 
victed by a Magistrate of having dishonestly 
retained property stolen from the house of 
Dr. Ibrahim. The first point taken in re- 
vision is that the joint trial of these two men 
was illegal. But the facts found are that 
the two men were acting in concert in retain- 
ing and concealing property which had been 
stolen. The truth is that if the facts are as 
found both by the Magistrate and the Ses- 
siong Judge on appeal, there is no room for 
any question of law. Part of the stolen pro- 
perty was found in the possession of the 
applicant and another part was found in the 
possession of Jugdeo. If that had been all 
it would probably have been illegal to try 
the two men together, but there is evidence, 
which has been believéd by both the Courts 
below, that the two men were acting in con- 
cert and were in joint control of the stolen 
property. | 

There is no ground for interference. 
application is dismissed. 

Application dismissed, 


The 
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PALANIYANDI PANDARAM V, PALANIAPPA THEVAN, 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 368 or 1915. 
Criminat Revision Petition No. 293 
or 1915. 

October 4, 1915. 

Present: —Justice Sir William Ayling, Kr. 
PALANIYANDI PANDARAM AND OTHERS 
~ — PETITIONERS 

versus 


PALANIAPPA THEVAN—Responpent. 

Criminal Procedure Code (Act F of 1893), ss. 145 to 
147—Temple, dispute as to possession and management 
of and right to perform puja in—Whether a dis- 
pute as to ‘use of land’ in s. 145 or 147—Order subject 
to reservations, whether valid—Jurisdiction, 

Disputes with regard to the management of a 
temple and the right to the performance of puja 
therein arc not disputes of the kind to which sec- 
tion 147, Criminal Procedure Code, applies, as the 
words ‘land or water’ in that section are used in their 
ordinary significance without the extended meanin 
assigned to them in section 145 (2). [p. 651, col. 2. 

Guiram Ghoshal v. Lal Behary Das, 6 Ind. Cas. 182; 
14 0. W. N. 611; 11 Cr. L. J. 292; 12 0. L. J. 22; 87 ©. 
578, followed. 

BMuhammad Musaliar v. Kunji Chek Musaliar, 11 M. 
323; 2 Weir 117, distinguished. 

Kader Batcha v. Kader Batcha Rowthan, 29 M. 
237; 4 Cr. L. J. 68; Chidambara Gurukkal v. Sengoda 
Gounden, 25 Ind. Cas. 999; 16 M. L. T, 427; 27 M. L. 
J. 587; 15 Or. L. J. 671, dissented from. 

Asatemple isa ‘building’ within the meaning of 
section 145 (2), Criminal Procedure Code, a dispute 
as to the possession of a temple and for such indicia 
of its possession as the holding of its key is cognizable 
by a Magistrate under section 145. [p. 652, col. 1.] 

Where a dispute is in effect for possession of the 
temple and the right to perform puja therein is only 
a portion of the larger relief claimed, a Magistrate 
can deal with it under section 145, [p. 652, col. 1.] 

An order as to possession subject to reservations is 
not ae by clause (6) of section 146, [p..652, 
col. 1. 

It is competent, therefore, for a Magistrate, while 
upholding one party’s possession of a temple, to direct 
by his order that the opposite party bo allowed to 
onter the temple and perform puja toone of the 
idols therein, without adopting the stringent pro- 
cedure of attaching the temple under section 146. 
Ep. 652, cols, 1 & 2.] re 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate, 
Dindigul, in Miscellaneous Case No. 1 of 
1915, dated the 4th May 1915. 


Mr. A, Anantharame Aiyar, for the Peti- 
tioners, 

Mr. P. RE. Grant, for the Government. 

Mr. N.S. Rangaswamy Aiyangar, for Mr. T. 
Narasimha Aiyangar, for the Respondent. 


ORDER.—The first contention of peti- 
tioners (Palaniandi Pandaram and others) is 
thatthe dispute between the parties is not one 
falling within the purview of either section 
145 or section 147 of the Code ‘of Criminal 
‘Procedure. The Joint Magistrate has omitted 
to specify the provision of law under which 
his order is passed: but the diapute is des- 
cribed as follows: “a dispute...... concerning 
the management. of Selva Vinayagar Tem- 


‘ple and the lands attached thereto...... and 


with regard tothe performance of puja in 
that temple.” 

The dispute regarding the lands undoubted- 
ly comes under section 145 and petitioners’ 
Vakil does not now seek to attack the 
order so far as it relates to the lands. 

Tiere remains the question of the ma- 
nagement of the temple and the performance 
of puja therein. 

To disputes of this kind, section 147 seems 
to me to be inapplicable. That section 
deals simply with disputes regarding “the 
use of any land or water.” The words 
“land or water” are used in their ordinary 
significance without the extended meaning 
assigned to them as used in section 145 of 
the Code of Criminal Procedure, by clause 
2 of that section. I entirely concur with 
the view taken in Guiram Ghoshal v. Lal 
Behary Das (1) that the words “nse of 
any land or water’ will not cover a right 
to perform puja in a temple; nor in my 
opinion would they cover the right of 
management of the temple itself. The 
rulingin Muhammad Musaliar v. Kunji Ohek 
Musaliar (2) was passed under the former. 
Code of Criminal Procedure, in which the 
section was differently worded: the words 
were “to do or prevent the doing of anything 
inor upon any tangible immoveable pro- 
perty.” It appears, if I may say so without 
‘presumption, to have been followed in Kader 
Batcha v. Kader Batcha Rowthan (3) without 
noticing the alteration in the section; and 
also in a recent case quoted to me [ Chidambara 
Gurukkal v. Sengoda Gounden (4)]. With 
the utmost respect I must dissent from 
the two more recent cases and hold section 


(1) 6 Ind. Cas. 182; 14 0. W. N. 611; 11 Cr. L, J. 
292; 12 C. L, J. 22; 37 C. 578. 

(2) 11 M. 323; 2 Weir 117. 

(8) 29 M. 237; 4 Cr. L. J. 58. 

(4) 25 Ind. Cas. 999; 16 M. L. T. 427; 27 M. L. J. 
587; 15 Or, L. J. 671. 
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147 of the Code of Criminal Procedure 
inapplicable. 

On the other hand, I can see no reason 
why a dispute as to the management of 
the temple should not be dealt with under 
section 145 of the Code of Criminal Proce- 
dure. The Magistrate | amplifies it in the 
hody of his order into “the actual manage- 
ment of the temple building itself,” and it 
is obviously to be understood in this sense. 
This dispute is in effect a dispute as to 
the possession of the temple, in so far as a 
temple is ordinarily susceptible of posses- 
sion; and the evidence adduced on both sides 
deals with such indicia of possession as the 
holding of the temple key. It is needless 
to say that a “temple” is a “building,” vide 
clause 2 of section 145 of the Code of 
Criminal Procedure. 

If only the right to perform puja to a 
particular idol in the temple were in dispute, 
the matter might be different; but that in 
the present case is only a portion of the 
larger issue. 

I, therefore, hold that the Magistrate’s 
proceedings were covered by section 145 
of the Code of Criminal Procedure. 

I am clearly of opinion that his 
jurisdiction was not barred by reason of 
Exhibit 1. 

Lastly, it is argued that his findings 
do not amount to*a decision as to 
possession, within the meaning of clause 
6 of section 145 of the Code of Criminal 
Procedure. 


The Magistrate’s order is not very happily 
worded but it seems to me to amount 
to this; he finds (and confirms) re- 
spondent’s possession of the temple subject 
to the single limitation of petitioners’ 
right to enter and perform puja to a 
certain idol (referred to as the “old” idol). 
This latter right is found to have been 
exercised by petitioners, and they are con- 
firmed in it, 


Such a decision as to possession may be 
somewhat complicated; but any decision as 
to possession of a temple must be compli- 
cated by reservations, express or implied. J 
am not prepared to say that it is not a pro- 


per decision within the scope of clause 
6. To hold otherwise would seem to 
-Inyolye the position that wheneyer the 
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possession of a party is subject 
to any limitation, the only: course open to 
the Magistrate is to attach the property 
under section 146 of the Code of Criminal 
Procedure, a course which must involve 
considerable hardship, and which should not 
be resorted to unless there is no alternative 
open. 

I find no ground for interference and dis- 
miss the petition. 

Petition dismissed. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 670 or 1915. 
January 14, 1916. 

Present: —Mr, Justice Shah Din. 
GURDIT SINGH AND anotazr—Convicrs— 
APPELLANTS 
VETSUS 


EMPEROR— RESPONDENT. 

Pena: Code (Act XLV of 1860), $. 38863—“Taking” of a 
minor from lawful custody, when complete—Gir 
kidnapped by one accused taken out of village by 
three—Liability of all. 

The question whether the “taking” of a minor 
girl out of the custody of her lawful guardian is or 
is not complete at a given moment is a question 
for determination with reference to the circum. 
stances proved in each particular case. [p. 653, col. 1.] 

Chanda v. Queen-Empress, 6 P. R. 1894 Cr, follow. 
ed, 

The relation between the minor and the guardian 
implied by the word “keeping” is not dissolved so 
long asthe minor can at will take advantage of 
the guardianship protection and place herself within 
the sphere of its operation. [p. 653, col. 2.] 

Emperor v. Jetha Nathoo, 6 Bom. L. R. 785; 1 Cr. 
L. J. 981, cited and followed. 

Where, therefore, a young girl of 10 years of age 
was kidnapped from the lawful guardianship of 
her uncle by one G. and taken to his gurial and 
subsequently to his threshing floor and was on the 
following day removed from the village by G.and 
his two co-accused: 

Held, that the time that elapsed between her 
leaving her uncle’s house in company with G. and 
her removal from the village by the three accused was 
sọ short and the liberty of movement which she 
enjoyed between these two points of time was so com- 
plete that until she left the village, she must be con- 
sidered to have remained in the custody of her 
guardian and, therefore, the taking of the girl was 
not complete until after she had been removed from 


, the village by all the three accused and that conse» 


quently they were all liable. [p. 653 col. 2.] 
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Appeal from the order of the Magistrate, 
Ist Class, Gurdaspur, exercising enhanced 
powers under section 30, Criminal Procedure 
Code, dated the 24th June 1915, convicting 
the appellants. 

Mr. Meakin; for the Appellants. 

Mr. Jat Gopal Setht (for the Additional 
Government Advocate), for the Respondent. 

JUDGMENT.—This appeal and Criminal 
Appeal No. 679 of 1915 are connected and 
both will be disposed of in one judgment. 

The three appellants concerned in these 
two appeals have been convicted by Mr. 
E. T. Bhan, Magistrate, 1st Class, 
Gurdaspur, of an offence under section 363, 
Indian Penal Code, for having on or about 
the 20th April 1915 kidnapped a girl, named 
Bhani, aged about 10 years, from the lawful 
guardianship of her uncle Jagu at village 
Momanwal, and they have been sentenced to 
various terms of imprisonment. 

The facts as deposed to by the prosecution 
witnesses, have not been disputed by the 

` Pleaders for the appellants in the two appeals; 
the sole point argued by them is that since the 
offence of kidnapping was complete as soon 
as the girl had been taken out ofthe custody 
of her lawful guardian by being taken by 
Gurdit Singh, appellant, to his gurtal, and 
subsequently to his threshing floor, the other 
appellants are not guilty of an offence under 
section 363, Indian Penal Code. It is also 
urged that even if the convictions are justified, 
the sentences imposed upon the appellants are 
excessive and must be reduced. 

As pointed out by Sir Meredyth Plowden 
in his judgment in Ohanda v. Queen Empress 
(1), the question whether the “taking” of a 
minor out of the custody of ker lawful 
guardian was or was not complete at a 
given moment is a question for determination 
with reference to the circumstances proved 
in ‘each particular case. The learned Judge 
says in the body of his judgment at page 21: 
“It may, no doubt, be difficult in some cases 
of kidnapping from lawful guardianship to 
determine the precise moment at which the 
taking is complete. Speaking generally, the 
keeping of the guardian would be at an end, 
when the person of the minor had been trans- 
ferred from the custody of the guardian, or 
some person on his behalf, into the eustody 
of some person not entitled to custody of the 


_ (1) 6 P. R. 1894 Or. 


INDIAN CASES, 


653 


minor.” As I read the evidence in this case, 
my view is that the girl had not been kid- 
napped from lawful guardianship, or in other 
words, the taking of the girl ont of the 
custody of her guardian was not complete, 
until after she had been removed from the 
village by the three appellants. The time 
that elapsed between her leaving the 
house of her uncle in company with- Gurdit 
Singh and her removal from the village 
by the three appellants on the following 
day was so short, and the liberty of 
movement which she enjoyed between these 
two points of time both at Gurdit Singh’s 
gurial and threshing floor was so complete, 
that’ until she left the village she must be 
considered to have remained in the custody 
of her guardian; and, therefore, the 
offence of kidnapping was committed by all 
the three appellants together and not by 
Gurdit Singh alone. In this connection 
the observations of Batty, J., in Emperor 
v. Jetha Nathoo (2) have a material béaring 
upon this case. As observed by the learned 
Judge, the relation between the minor and 
the guardian implied by the word, “keeping” 
is “not dissolved solongas tho minor canat will 
take advantage of it (the guardianship protec- 
tion) and place herself within the sphere of 
its operation.” 

For the foregoing réasons, I hold that the 
three appellants have been rightly convicted 
of an offence under section 36%, Indian Penal 

-Code; and having regard to the circumstances 
of the cases, I do not think that the sentences 
passed upon them are too severe. 

Laceordingly maintain the convictions and 
sentences and dismiss both the appeals, 


Appeal dismissed. 
(2) 6 Bom. L. R. 785; 1 Cr. L. J, 931. 
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KHOHUA MORAN V. EMPEROR, 


CALCUTTA HiGH COURT. 
Criminat APPRAL No. 257 or 1916. 
May 8, 1916. 
-Present:—Justice Sir Asutosh Mookerjee, KT., 
| and Mr, Justice Sheepshanks, 
“KHOHUA-MORAN —Accusep—APPELLANT 
ter sus 

EMPEROR-—OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 35, 
meaning of —Court’sduty to determine whether sentences 
to run consecutively or concurrently. 

Notwithstanding the use of the word “or” between 
the terms “imprisonment” and “transportation” in 
section 35, sub section (1), Criminal Procedure Code, 
the section is intended to cover cases in which one of 
the -punishments inflicted is. imprisonment whilst 
the other is transportation. 


A Court when sentencing an accused at one trial 
to imprisonment as wellas to transportation ought to 
determine whether the sentence will run con- 
secutively or concurrently, otherwise the sentonce is 
defective in form. 


Criminal appeal against the conviction 
and sentence by $he Sessions Judge, Assam 
Valley Districts, dated the 10th February 
1916. 


ORDER.— In this case the appellant has 
been convicted by the Sessions Judge, upon 
an unanimous verdict of the Jury, upon three 
charges, namely, first, a charge under sec- 
tion 302, Indian Penad Code, for murdering 
Pamboo Bura, secondly, a charge under sec- 
tion 324, Indian Penal Code, for causing hurt 
to Rengai Gaondura, and, thirdly, a charge 
under section 324, Indian Penal Code, for 
causing hurt to Mosai. The sentence passed 
upon the accused is in these terms: the “Court 
accepting the unanimons verdict of the Jury 
convicts the aceused Khohua Moran under 
section 302, Indian Pena] Code, and sentences 
him to transportation for life. The Court 
also accepting the unanimous verdict of the 
Jury convicts the accused under section 324, 
Indian Penal Code, and sentences him upon 
each of these counts, to one year’s rigorous 
imprisonment, the sentences to run consecu- 
tively.’ The sentence is defective in form, as 
the Judge has omitted to determine, whether 
the sentences of imprisonment and transpor- 
tation are to run concurrently or consecutive- 
ly. Sub-section (1) of section 35, Criminal 
Procedure Code, provides that when a person 
is convicted at one trial of two or more distinct 
offences, the Court may sentence him for 
such offences to the several punishments 
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prescribed therefor which such Court is com- 
petent to inflict, such punishments, when 
consisting of imprisonment or trans- 
portation, to commence one after the expira- 
tion of the other in such order as the Court 
may direct, unless the Court directs that such 
punishments shall run concurrently. We 
are of opinion that section 35 is not restricted 
to cases where the several punishments are 
all of the same kind, that is, are all sentences 
of imprisonment or all sentences of transpor- 
tation. - Notwithstanding the use of the word 
or” between the terms “imprisonment” and 
transportation,” we think the section was 
intended to cover cases of the description now 
before us, where one of the punishments in- 
flicted is imprisonment, while the other is 
transportation. If this view were not adopt- 
ed, the result would follow that the Legis: 
lature had made no provision for cases of this 
type. We direct accordingly that the two 
sentences of imprisonment which the Judge 
has ordered to run consecutively and which. 
consequently amount in substance to rigorous 
imprisonment for two years, should run con- 
currently with the sentence of transpor- 
tation. The sentence, subject to this 
addition, will stand, because on an examina- 
tion of the record we are satisfied that the 
propriety of ‘the conviction is amply made 
out. me 
Sentence modified, 


PUNJAB CHIEF COURT. 
CriminaL Appiication No. 596 or 1915. 
August 25, 1915. 
Present:—Mr. Justice Shadi Lal. 
MIRAN BAKHSH— APPELLANT 


versus 


BELI RAM—Responpent. 

Criminal Procedure Code (Act V of 1898), s. 198 
(1) ()—Sanction to prosecute for producing false 
receipt—District Judge hearing appeal, jurisdiction of. 

Where the defendant in a case produced a certain 
receip§ in answer to the plaintiff's claim, but this 
receipt being found to have been fraudulent. 
ly altered, the District Judge who heard and decided 
the appeal granted sanction to prosecute the defend. 
ant under section 471, Indian Penal Code: 

Hel, that the District Judge was fully authorised 
to entertain, the application for sanction to prosecute 
the defendant for an offence alleged to have beeu 
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committed by him in respect of a document produced 
in evidence in that suit. 

In re Gopal Siddeshwar Deshpande, 32 B. 203;10 Bom. 
L. R. 95; 3M. L. T. 170; 7 Cr. L. J. 120, distinguished. 


Application, under section 195 (6) of the 
Criminal Procedure Code, to revoke a sanction 
to prosecute the applicant granted by the 
District Judge, Amritsar, as per his order 
dated the 16th February 1915. 

Mr, Rustomjz, for the Petitioner. 

Lala Dharm Das Suri, for the Respondent. 
‘` JUDGMENT.—The objection to the 
jurisdiction of the District Court, which 
granted the sanction to prosecute the peti- 
tioner, is clearly untenable. It is patent that 
the District Judge heard the appeal in the 
civil suit and his Court was, therefore, fully 
authorised under section 195, sub-section 1, 
clause (c), Criminal Procedure Code, to.enter- 
tain the application for sanction to prosecute 
the petitioner for an offence alleged to have 
been committed by him in respect of a docu- 
ment produced in evidence in that case. The 
decision in In re Gopal Siddeshwar Deshpande 
(1) is distinguishable upon the facts of 
the present case, and I have no hesi- 
tation in holding that under the aforesaid 
provision of law, the Court below had juris- 
diction to entertain and adjudicate upon the 
application. | 

Upon the merits, the lower Court has 
given very good reasons for holding that a 
prima facie case under section 471 read with 
section 416,’ Indian Penal Oode, has been 
made out, and I am not prepared to dissent 
from the view taken by that Court. I accord- 
ingly decline to interfere and dismiss the 
application. 

Appeal dismissed. 

(1) 32 B. 208; 10 Bom. L, R. 95; $M. L. T. 170; 7 
Or. L, J. 120. g 


SIND JUDICIAL COMMISSIONERS 
-COURT. 
CRIMINAL REPORT No. 140 or 1915, 
October 25, 1915. ` 
Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. O. 
JAIRO AND ANOTHER—ÅPPLICANTS 
versus 

. EMPEROR— OPPONENT. 

Penal Code (Act XLV of 1860), ss. 379, 429— 
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Theft of animal—Subsequent destruction—Separat® 
convictions for theft and mischief, whether legal.- 

A person cannot be convicted separately under 
sections 379 and 429, Indian Penal Code, for stealing 
an animal and afterwards killing it. The wrongful 
loss to complainant is complete with the theft 
and the subsequent destruction of the animal, though 
it may benefit the offender, does not amount to 
mischief, 

Reference by the 
Thar and Parkar. 

Mr. E- Raymond (Public Prosecutor for 
Sind), for the Crown. 

JUDGMENT.—The accused committed 
theft of a bullock and then afterwards 
killed it. 

He has been convicted of two offences 
(1) of theft under section 379 and (2) of 
mischief under section 429, Indian Penal 
Code, by the 2nd class Magistrate, Nangar 
Parkar, and for each offence the accused is 
sentenced to suffer rigorous imprisonment 
for two months, the sentences to run con- 
secutively, 

The District Magistrate refers the pro- 
ceedings to us, on the ground that separate 
convictions and sentences under section 
379 and 429 are improper. 

The real question that arises is, whether 
the second offence of killing was an offence 
of mischief? We think it was not, because 
the essence of the offence:of mischief is 
that the act of destruction should be caused 
with the intention of causing ‘wrongful. loss 
or damage to the public or’ tothe owner 
of the thing destroyed. That was not the 
case here. The owner had already ~ been 
deprived of the bullock by the theft and 
the object of destruction of the bullock 
was no doubt that of benefiting the 
offender and not of injuring the complainant. 
The killing, therefore, did not amount to an 
offence under section 429, Indian Penal 
Code. : 

We, therefore, reverse the conviction and 
sentence under that section but we maintain 
the conviction and sentence under section 
379, Indian Penal Code. 


District Magistrate, 


Order accordingly. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 

Criminat Revision APPLIGATION No. 129 
or 1915. 

October 14, 1915. 
Present:—Mr. Pratt, J. C., and 
Mr. Boyd, A. J. ©. 
GIRDHARIMAL walad MULRAI~ 
APPLICANT 
versus 
EMPEROR— Opponent. 

Penal Code (Act XLV of 1860), s. 198—Perjury— 
Deposition of witness—Innocent mistake, correction of 
-~Contradictory statements—Sanction for prosecution— 
Dishonest intention— Criminal Procedure Code (Act V 
of 1898), s. 476, 

A witness should be allowed to correct innocent 
mistakes in the record of his deposition, Every 
possible presumption should be made in favour of 
good faithand it is undesirable that the witness 
should be afraid to correct the mistakes for fear of 
rendering himself liable to a prosecution for perjury, 
as such fear would frustrate the object of cross- 
examination. It is only when the witness makes a 
false statement with a dishonest intention and after- 
wards tries to correct it that his prosecution can be 
directed by Court, 

Quere:—Whether contradictory statements made 
in one and the same deposition can be the subject of 
a prosecution under section 193, Indian Penal Code. 


Application for revision against the order 
of the Resident Magistrate, Naushahro. 

Mr. Wadhumal Oodharam, for the Appli- 
cant, : 

Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. 

JUDGMENT. -This is an application to 
quash an order made under section 476 by 
the Resident Magistrate, Naushahro. The 
Magistrate is enquiring into a case of a 
criminal breach of trust by a carrier and the 
present applicant was the Investigating 
Officer. In giving his evidence he first stated 
that the two witnesses Dandu and Gehi had 
told him that all the three accused had made 
statements implying knowledge of the damage 
caused to goods which was the subject of the 
prosecution. 

The pan of the witness Dandu was 
then put into his hands and he read the 
statement made by Dandu in the plural, 
implying that three accused had made the 
statement. 


The Magistrate examined the statement 
and found that it was in the singular. 
This was pointed out to the witness, who 
then corrected the former statement saying 
that Dandu had stated that the statement 
has been made by the accused Budho alone. 
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The Magistrate was of opinion that the 
Police Officer intended to deceive him as to 
the contents of the Police tipan and deli- 
berately intended to convey the false 
impression that the witness had said that 
the statements had been made by the three 
accused. He accordingly directed the pro- 
secution of the Police Officer under section 
476, Criminal Procedure Code. 

Now tbere bas been a good deal of differ- 
ence of judicial opinion as to whether 
contradictory statements made in one and 
the same deposition -can be the subject ofa 
prosecution under section 193, Indian Penal 
Code. The view of the majority of the 
Judges of the High Court of Calcutta and 
Madras is that such prosecutions are main- 
tainable if the contradiction was made, not to 
correct a bona fide error, but with a dishonest 
inteution. 

Habibullah v. Queen-Empress (1) and In 
the matter of Palani Palagan (2). 

We need not enter into this question of law, 
for we are not satisfied that the applicant’s 
intention was dishonest. Every possible 
presumption in favour of good faith should 
be made, for it would be most unde- 
sirable that a witness sbould be afraid to 
correct a mistake made in his ‘deposition 
for fear of rendering himself liable to a 
prosecution for perjury. Such a fear would 
frustrate the object of cross-examination. 

Such a presumption is a fair one to make 
in the present case, for the tipan was at 
the time in Court and the witness could 
have no motive for deliberately giving false 
evidence when he knew that he could 
easily be contradicted at any moment by 
reference to the statement itself. Again, 
the word as written in the statement is 
not very clear and it is not impossible 
that even after referring to the statsment 
the witness may have innocently read the 
singular as plural. The whole of the 
evidence he gave probably related to this 
statement, for it is very unlikely that he 
had any independent recollection of what 
the witnesses had said. 

The statement was corrected a minute or 
two after if was made and that instant 
correction favours the theory of innocent 
mistake. 

We accordingly quash the order made under 
section 476. 

Order quashed, 


(1) 10 C. 937. 
(2) 26 M. 55; 1 Weir 166. 
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CALCUTTA HIGH COURT. 
Original Orvin Surr No. 1384 or 1914. 
July 15, 1915. 

Present:—-Mr. Justice Imam and 
Mr. Justice Greaves. 
JITENDRA NATH PALIT —PLAINTIFE 
versus 
LOKENDRA NATH PALIT AND orgers— 


DEFENDANTS. 

Universities Act (VIII of 1904), ss. 8, 14—Calcutia 

University Act (II of 1857 —Calcutta University— 
Acceptance of trusts—Grants burdened with conditions 
—IUegal conditions, effect of— University Regulations 
—Founding of chairs to be filled by Indian Professors— 
Management by a governing body, some of whom being 
founder's nominees —Ultra vires—Absence of Governor- 
General’s sanction--Exclusion of one of several 
trustees, if occasions a failure of trust. 
- The powers of the Calcutta University under Act 
II of 1857 and Act VIII of 19U% to hold and possess 
proporty for its ‘purposes are extensive and the 
University is empowered to accept trusts, grants 
or charitable gifts beneficial for its purposes, 
even where they are subject to conditions. The 
grant cannot fail, even if the conditions accom- 
panying itare held to be invalid or incapable of 
a a by the University. [p. 663, col. 2; p. 664, 
col, 1. 

The term ‘students’ in section 8 of Act VIII of 
1904 is not confined to students of any one Univer- 
sity in particular. There is nothing in the Act to 
prohibit the University giving their aid to research 
by students who may not belong to any University 
and yet, by their exceptional gifts, may well be 
requisitioned to extond the bounds of knowledge. [p. 
664, col. 1; p. 671, col. 2.) 

The exclusion of one of several trustees, by 
reason of legal disability, would neither occasion 
a failure of the trust, nor affect the status of the 
other trustees or their competence to carry out the 
a in the trust-deed. [p. 665, col. 1; p. 672, 
col, 1. ; 

Per Imam, J.--Tf the trusts constitute a charitable 
gift and the conditions are illegal, the charity takes 
me gift discharged from the conditions. [p. 683, col. 
2. 
The object of Act VIII of 1904 is to extend the 
usefulness of the University and not to cramp 
it and to construe the term ‘students’ (in 
section 3) to mean the students of the University 
alone is to fall into a rigidity of interpretation that 
is neither justified by the words of the Act nor its 
purpose. [p. 664, col. 1.] 

Neither Act II of 1857 nor Act VILE of 1904 
fetter the discretion of the Calcutta University to 
accept gifts subject to conditions. Tt could never 
have been intended that a grantor should either 
hand over his property free to the University or 
not make a grant at all, [p. 664, col. 2:] 

The Calcutta University Regulations which are 
derived from the Acts themselves, do not curtail the 
power of the University to accept endowmonts of 
Professorships made by donors subject to conditions. 
[p. 664, col. 2.7 

Section 2 of the Regulations, read with section 
1, does not mean that the” University can accept 
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such Professorships only as are sanctioned by 
the Governor-General in Council, The qualifying 
word ‘likewise’ in the first line of section 2 docs 
not govern the word ‘accept’ in the last but one 
line of that section. Section 2 clearly leaves it 
to the University to determine the fitness of an 
endowment for tho purposes of their acceptance 
andit is not wléra vires of the University to accept 
fresh endowments subject to conditions. [p. 664, 
col, 2.] 

Per Greaves, J.—(Obiter)—If it is within the power 
.of the University to accept trusts or gifts under 
Acts IT of 1857 and VIII of 1904, tho fact that the 
internal Regulations of the University may not have 
been observed, as that the previous sanction of the 
Governor-General was not obtained, that the 
Senate did not accept the trust or that the seal 
was irregularly affixed to the indenture, cannot 
invalidate the gift, as no question of ultra vires 
arises and these are merely irregularities, which, if 
necessary, can be cured at any time. [p. 671, col. 2.] 


One Sir Tarak Nath Palit granted, by two 
separate indentures and by his last Will and testa- 
ment, certain properties to the Calcutta, University 
for the diffusion of Scientific and Technical Education 
in Bengal. The grant was made subject inter alia 
to the following conditions, (1) that the University 
of Calcutta should found two Professorships or 
chairs, one of chemistry and the other of physics 
to be filled by Indian Professors, (2) that there 
should be a governing body to manage the trust, 
a proportion of them to be the nominees of the 
founder or his heirs and some members to be foreigu 
to the University. Clause Yof the Indenture proe 
vided that, during the settlor’s lifetime, the trustees 
should never be less than three in number and by 
clause 11 it was declared that, during the settlor’s 
lifetime, he, in conjunction with any of the trustecs, 
should be competent to do all the acts required to 
be done by the trustees or to exercise all the powers 
conferred upon them, The indenture was executed 
by the parties thereto, the sealof the University 
being affixed by the Vice-Chancellor. The plain- 
tiff, one of the sons of the grantor, brought 
the present suit against the executors of the testator’s 
estate and the University of Calcutta for a declara- 
tion thatthe grant to the University was invalid in 
“law and for an order that the executors do adminis- 
ter in due course of law the properties as assets of 
the late Sir Tarak Nath Palit. The plaintiff urged 
that it was beyond the powers of the University to 
accept the grant subject to the donor’s conditions 
and in view of the constitution of the governing body 
which was to include members foreign to the Uni- 
versity. Healso took minor objections, as, that the 
Sonate did not accept the grant, that the sunction 
of the Governor-General was not obtained and that 
the action of the Vice-Chancellor in affixing the seal 
of the University to the indentures was irregular. It 
was also urged by the plaintiff that it was ultra 
vires of the University to act as trustee during the 
lifetime of Sir Tarek Nath Palit, and that the 
surviving trustees on Sir Tarak Nath’s death could 
make no valid assurance or transfer of the propertics 
to the University, inasmuch as they were never 
vested. in thom. It was, however, established from 
the Minutes of the Syndicate that the gift was 
accepted by both the Syndicate and the Senate and 
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that the Vice-Chancellor was authorized to take such 
farther steps in the matter on behalf of the Univer- 
sity as he might deem necessary: 

Held, (1) that under clauses IJI and XIV of Acts 
II of 1857 and VIII of 1604, the University had 
power to accept the grant; [p. 671, col. 1; p. 664, 
col. 2. 


(2) that there was nothing in the Regulations 
made under the Act prohibiting the acceptance of the 
conditions imposed by the donor; [p. 664, col. 2.] 

(3) that, assuming that the subsidiary objections, 
viz, the want of the Governor-General’s sanction or 
the consent of the Senate or the affixture of the seal 
by the Vice-Chancellors without the Syndicate’s 
sanction, were true, they did not invalidate the 
grant; [p. 665, col. 3; p. 671, col. 2.] 

(4) that it was competent to the surviving trustees, 
on Sir Tarak Nath’s death, to make a valid trans- 
fer of the trust property to the University. [p. 665, 
col. 2; p. 672, col. 2.] 

Messrs. H. D. Basu, L, James and Arabinda 
Ray, for the Plaintiff, 

The Advocale-General (with him Messrs. 
B. Ohakravarti and M. R. Mehta), for the 
Defendant Caleutta University. 


JUDGMENT, 

Imau, J.—This is an action brought to 
declare that iwo indentures, dated the 15th 
June 1912 and the 8th October 1912 
respectively, executed by the late Sir Tarak 
Nath Palit are invalid and inoperative in 
law and that the properties covered by those 
indentures are unaffected thereby and form 
part of the estate ofe the deceased, and 
further for an order that the executors under 
the Will of the late Sir Tarak Nath do, in 
due course of law, administer the said 
properties as assets belonging to his estate, 

The plaintiff Mr. Jitendra Nath Palit is 
one of the two sons of the late Sir Tarak 
Nath, and, under the Hindu Law of the 
Bengal School by which the family is 
admittedly governed, is one of the heirs of 
the deceased. 

Sir Tarak Nath died on the 8rd October 
1914, leaving a Will dated the 2nd May 
1914, whereby he appointed his second 
son Mr. Lokendra Nath Palit and Mr. 
Sisir Kumar Mullick executors thereof, 
At the time of his death his heirs were his 
two sons above mentioned and his widow 
Lady Palit. 

By the first indenture dated the 
15th June 1912, Sir Tarak Nath purported 
to transfer and convey certain properties 
to the University of Calcutta on the con- 
ditions and upon the trusts mentioned in 
that deed. 
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By the second indenture dated the €th 
October 1912, he purported to transfer and 
convey to himself, Sir Asutosh Mookerjee, 
Mr, Sisir Kumar Mallick, and the Univer- 
sity of Caleutta, certain other properties 
upon trusts and conditions mentioned in that 
deed. f 

By his 
1914, after 


Will dated the 2nd May 
making certain express bequests 
in fayour of some persons he devised 
the residue of his estate tothe University 
of Calcutta to be held and ‘applied by 
that body upon trusts specified in the two. 
indentures. 

Sir Tarak Nath’s object in creating tlie 
trusts can best be expressed in his own 
language, which I quote here from the first 
indenture :— : 

“And whereas the Founder (meaning him- 
self) has for scmetime past contemplated 
doing something of a permanent character for 
the promotion and diffusion of Scientific 
and Technical Education in Bengal and 
the cultivation and advancement of Science, 
Pure and Applied, amongst his countrymen, 
and in .the belief that this object could 
be best attained by the establishment of 
University Professorships of Science as a 
first step towards the foundation of a Uni- 
versity College of Science and Technology, 
he approached the said University of Calcutta, 
&e, &e.” ‘ 

The conditicns in that indenture are the 
following: — 

(a). The University of Caleutta should 
found two Professorships or Chairs, one of 
Chemistry and the other of Physics, and 
apply the entire income of the pro- 
perties covered by the indenture or so 
much ofitas they deem necessary towards 
the maintenance of those two Chairs, and 
should the entire income be found insuffi- 
cient for the purpose, the University 
should make such recurring grantor con- 
tribution as may be required to supplement 
the deficiency. 


(b). The said Chairs shall always be 
filled by Indians (that is, persons born of 
Indian parents as contradistinguished from 
persons who are called ‘Statutory Natives of 
India’) to be nominated by the Governing 
Body hereafter mentioned, who may in their 
discretion require a Professor-elect to receive 
special training abroad before he enters 
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upon the duties of his office and who may 
give such Professor-elect during such period 
of his training abroad such allowance, in- 
cluding travelling expenses, as may in each 


case be determined by the Governing Body. 


-—such allowance being considered as part 
of the maintenance expenses of the Chair or 
Chairs. | 

(e). In connection with the said Chairs 
the University, shall from its own funds 
provide suitable Lecture Rooms, Libraries, 
Museums, Laboratories, Workshops and other 
facilities for teaching and research, and it 
shall out of its own funds earmark 
and set apart a sum of two lakhs and fifty 
thousand rupeesand apply the same towards 
the construction of such Lecture Rooms, &c, 
‘of permanent and substantial structure 
with proper and adequate equipment on 
the site of premises No, 92, Upper Circular 
Road, one of the properties covered by the 
indenture. Í 


(d). The Governing Body shall consist of 


the following persons:— 


(1) The Vice-Chancellor of the University 
as ex-officio president. (2) The Director of 
Public Instruction, Bengal. (3) The Dean 
of the Faculty of Science of the University. 
(4) The Dean of the Faculty of En- 
gineering of the University. (5) Four mem- 
bers of the University to be annnally elected 
by the Senate, at least two of whom shall 
be representatives of Calentta Colleges 
under Indian management affiliat- 
ed in Science to the University. (6) Four 
members to be nominated every three years 
by the Founder, and after his death by his 
representative or representatives inthat behalf. 
The Hon’ble Sir Asutosh Mookerjee shall 
always be a nominee of the Founder if he 
has not otherwise a seat onthe Board of the 
said Governing Body. The power 
nominating a successor or successors shall be 
inherent in every original or derivative 
nominee of the founder. (7) Two representa- 
tives of the Professorial Staff to be elected 
by them annually from amongst themselves. 


(e). The University shall from its own 
funds make such recurring and periodical 
grants as may be required: (a) for the 
maintenance of the two Chairs, (b) for the 
maintenance of the Lecture Rooms, Libraries, 
&c., in such a state of efficiency as may he 
required and approved of by the Governing 
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Body, subject to the control of the Senate, (e) 
for the maintenance and repairs of the 
buildings to be erected at No. 92, Upper 
Cirenlar Road, and (d) for the payment of 
all rates and taxes and other impositions 
payable in respect of the said premises. 

(f). Tt shall be the duty of the Professors (a) 
to carry on original research with aview to 
extend the bounds of knowledge, (b) to stimu- 
late and guide research by advanced students, 
and as an essential preparation for this pur- 
pose, (c) to arrange for the adequate instruc- 
tion of students for the Degrees of Bachelor of 
Science with Honours, and Master of Science 
and Doctor of Science exceptionally and also 
of other students who may be qualified 
in any of the subjects of study though they 
may not be even undergraduates of any Uni- 
versity, provided that they be recommended 
by the said Governing Body. 


(g). If the income of the endowed proper- 
ties exceed the amount required for the 
maintenance ef the two Chairs, such 
surplus income may at the discretion of 
the Governing Body be applied to the pay- 
ment of Scholarships or Stipends to such 
advanced students for the Degrees of Master 
of Science or Doctor of Science as may 
receive training or carry on research under 
the said Professors—the number and value 
of such Scholarships ¢o be determined by the 
said Governing Body. 

(h). The income of the endowed properties 
shall be accumulated by the University, until 
the Chairs are founded, the accumulations to 
be treated as part of the corpus of the endow- 
ed properties. 

(1) The buildings now standing upon the 
premises No. 92, Upper Circular Road, 
shall be dismantled under the direction of 
the University who shall sell the old 
materials and hold the sale-proceeds as part 
of the corpus of the endowed properties- 


The indenture recites that the University 
having agreed to accept the Founder’s offer 
of the properties upon the conditions and 
trusts above stated, he, in pursuance of the 
agreement and in consideration of the 
premises granted, transferred and conveyed 
to the University the properties set out in 
the schedules to the indenture, and it was 
agreed and declared between the parties to- 
the indenture that the University should 
hold the endowed properties on the conditiona 
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and upon the trusts already recited. On 
behalf of the University the indenture was 
executed by their Vice-Chancellor, Sir 
Asutosh Mookerjee, who affixed to the deed 
the common seal of the University. 

By the second indenture dated the Sth 
October 1912 made between Sir Tarak Nath 
(therein described as-the Settlor) of the first 
part, Sir Asutosh Mookerjee, Mr. Sisir 
Kumar Mullick and the University of 
Calcutta (therein described as the Trustees) 
of the second part, and the University of 
Caleutta (therein described as the Trustee 
University) of the third part, the Settlor 
granted, conveyed, assigned and transferred 
the properties mentioned in the schedules to 
the indenture to the Trustees upon the trusts 
and to and for the ends, intents and purposes 
declared in the indenture, viz.:— 

(a) During the lifetime of the Settlor to 
permit him to collect, receive and take the 
rents, issues, profits, dividends and income of 
allthe Trust Estate for his absolute use and 
benefit. : 

(b) Upon the death of the Settlor the 
Trutees orthe survivorsor survivor of them do 
and shalltransfer and make cver the said Trust 
Estate to the University of Calcutta, whoshall 
-theneeforth become the sole Trustee of the 
said indenture and shallhold and stand pos- 
sessed of the Trust Estate upon the following 
trusts: 

(1) To collect the income of the Estate and 
thereout pay all necessary charges. 


(2) To set apart Rs. 1,00,000 out of the 
Trust Estate andto apply the net income 
thereof in perpetuity in establishing and main- 
taining Scholarships for advanted students 
in Science to enable them to carry a research 
or inyestigation outside India, the number 
and value of such Scholarships to be deter- 
mined by the Governing Body mentioned in 
the indenture dated the 15th June 1912, the 
right of nomination to any of the Scholarships 
resting with the Governing Body. 

(3) To pay and to transfer to the authorities 
of the institution known as the Sakhi Shilpa 
Samity, Government Securities of the 23 per 
cent. loan ofthe nominal value of Rs. 15,000 
whenever the same may be required by that 
institution, to be applied by it for providing 
local habitation for Hindu widows, and 
upon an undertaking by that institution to 
refund the same to the Trustee University 


INDIAN CASES.” 


[1916 


whenever the said local habitation ceases 
to be utilized for the promotion of the welfare 
of Hindu widows, in which event the 
Trustee University to hold the amount so 
refunded upon the trusts declared in the 
indenture of the 15th June 1912. 

(4) To pay and transfer to the Albert 
Victoria Hospital, Calcutta Medical School 
and College of Surgeons and Physicians, 
Bengal Government Securities of the 33 
per cent. loan of the nominal value of Rs, 
50,000 when the same may be required 
by that institution, to be utilized by it for 
the purpose of providing the said insti- 
tution with a well-equipped Laboratory, upon 
an undertaking by the said institution, 
that in the events of the said institution 
ceasing to exist, or failing to carry out 
the purpose of the grant, to refund the 
amount of the securities to the Trustee 
University, the University to hold and 
apply the same upon the trusts set out in 
the indenture of the 15th June 1912. 

(5) To pay out of the income of the 
Trust Estate a sum of Rs. 15 per month 
to Srimati Rani Palit, the danghter of the 
Settlor’s nephew, for the term of her uatural 
life. 

(6) To make such contribution, if any, 
asin the University’s diseretion may appear 
desirable in order to provide for adequate 
instruction and to give facility to female 
students who may be desirous of prosecut- 
ing their studies for the Degrees of Bache- 
lor of Science with Honours, Master of Science 
or Doctor of Science, and also to other 
female students who may be exceptionally 
qualified in any of the relevant subjects of 
study though they may not be undergraduates 
of any University. 

(7) To apply the entire balance of the 
income of the Trust Estate in aid of and 
for the better carrying out of the trusts 
in the indenture of the 15th June 19.2. 

The parties executed this indenture and 
Sir Asutosh Mookerjee, Vice-Chancellor of 
the University, affixed the common seal of 
that body to the deed. 

In the plaint the plaintiff has been reticent 
in enunciating the grounds on which he seeks 
the indentures to be declared invalid and 
inoperative, but at the trial his contention 
has been that in accepting the trusts the 
University have gone beyond their powers 
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and it has been ‘ultra vires” of them to under- 
take to carry out trusts that are in their nature 
mot consonant with the law governing the 


University. The plaintiff contends that it~” 


was ultra vires of the University: 


(a) To agree that the Chairs shall always 
be filled by Indians. 

(b) To agree that the Professors shall be 
elected by a Governing Body created by 
the founder. 

(c) To leave to the Governing Body the 
determination (1) of whether the Professor- 
elect should receive special training abroad 
before entering upon his duties, and (2) of 
the amount payable to such Professor for 
allowance and travelling expenses. 


(d) To agree to make recurring or periodi- 
cal grants or contributions for the purposes 
mentioned in the first indenture. 

(e) To agree to provide for instruction of 
persons who may not even be nadha enda kan 
of any University. 

(f) To agree that the surplus income 
should at the discretion of the Governing 
Body be applied to the payment of Scholar- 
ships or Stipends, the number and value of 
which are to be fixed by that body. 

(g) To agree to the creation of a Governing 
Body, some members of which are foreign to 
the University. 


It is further contended that the University 
by accepting the terms of the trusts have 
divested themselves of their statutory powers 
in favour of the Governing Body, which they 

‘were not competent to do. 

The objections stated above are pressed 
against the first indenture, and as the educa- 
tional purpose of the second indenture is 
subject to the first indenture, the second 
indenture isalso assailed on those grounds. 

- There are, however, some objections that are 
special to the second indenture, and they 
are: 

(a) That the University could not accept 

the trust for preserving the life-estate of Sir 
Tarak Nath. 


(b) That the University cannot administer 
the trusts in favour of (1) Sakhi Shilpa 
Samity, (2) Albert Victor Hospital, and (3) 
Srimati Rani Palit. 

There are certain other objections, minor 
in their character, that have been pressed 
against both the deeds, They are ;— 
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(a) That the previous sanction of the 
Governor-General in Council has not been 
obtained for the foundation of the two Chairs 
in accordance with Chapter IX of the 
Regulations framed under Act VITI of 1904. 

(b) That the Senate of the University 
have not accepted the trusts. 

(c) That the common seal of the Uni- 
versity was affixed by the Vice-Chancellor 
without the express authority of the Senate. 

(d) That the Registrar, being the custodian 
of the common seal, was the person to affix 
it. 

The parties to this suit are (1) Mr. 
Lokendra Nath Palit in his individual capa- 
city and also as one of the executors of the 
Will of the late Sir Tarak Nath, (2) Mr. 
Sisir Kumar Mullick, the executor, and (3) 
the University of Calcutta. 


In their written statements the first two 
defendants have submitted the contentions 
of law raised by the plaintiff tothe judg- 
ment of the Court and have urged no de- 
fence. The University of Calcutta, on the 
other hand, have contended that each of the 
two indentures is, and all the trusts there- 
under are, valid and binding under the law 
and equity, and that the University have an 
unimpeachable title thereunder as also under 
the residuary devise contained in the 10th 
clause of the Will. The University have 
further contended that the trusts are being, 
and ought to be, carried out, regard being 
had to the clear intention of Sir Tarak Nath 
manifested in the two indentures and hi 
Will to devote the properties to the advance- 
ment of education in Bengal. 


The properties comprised in the two in- 
dentures are in the possession of the Uni- 
versity. The properties comprised in the 
second indenture have already been assured 
and transferred to the University by the 
surviving trustees under that deed. 

The issues framed in the case are:— 


(1) Does the plaint disclose any cause of 
action; and is the suit maintainable in its 
present form in view of section 42, Specific 
Relief Act ? 

(2) Are the two indentures of the 15th 
June 1912 and 8th October 1912, and the 
deed of transfer of properties assured by the 
indenture of the 8th October 1912, after 
Sir Tarak Nath Palit’s death valid and opera- 
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tive in law, and have the University acquired 
a-good and indefeasible title thereunder ? 

(3) Have the University acquired a good 
and indefeasible title under the residuary 
devise and bequest in the Will? 

(4) Has not the Settlor by the two in- 
dentures of the 15th June 1912 and 8th 
October 1912 evinced a general intention to 
give his property to charitable and educa- 
tional purposes for the use of the University 
to which the Court will give effect ? 

- (5) Are not the Sakhi Shilpa Samity, the 
Albert Victor Hospital and Srimati Rani 
Palit, who are beneficiaries under the in- 
denture of the Sth October 1912, and each of 
them, necessary and proper parties to this 
suit, and is not the suit bad for thew non- 
joinder f ? 


After the above issues were framed, it was 
intimated to the Court that Mr. Lokendra 
Nath Palit in view of the 4th issue wished 
to be separately represented by Counsel in 
his individual capacity as distinguished from 
his capacity of an executor of his father’s 
Will, and at the trial hea was so represented. 
` The powers of the University of Calcutta 
are governed by Act II of 1857, whereby 
that body was established and incorporated, 
and Act VIIL of 1904. The intendment of 
the establishment of the University, as ex- 
pressed in the preamble to Act II, was “for 
the purpose of ascertaining, by means of 
examination, the persons who have acquired 
proficiency in different branches of Literature, 
Science and Art, and of rewarding them by 
Academical Degrees as evidence of their 
respective attainments and marks of honour 
proportioned thereunto.” The persons men- 
tioned in section 1 of that Act were consti- 
tuted and declared to be one body politic and 
corporate by the name of the University of 
Calcutta with perpetual succession and a 
common seal, and by section 2 this body cor- 
porate was empowered to take, purchase and 
hold any property, moveable or immoveable, 
which might become vested in it for the 
purpose of the University. by virtue of any 
purchase, grant, testamentary disposition or 
otherwise. Section 8 of that Act provides 
that the Chancellor, Vice-Chancellor and 
Fellows, for the time being, shall have the 
entire management of, „and superintendence 
over, the affairs, concerns and property of 
the University, and in all cages, unprovided 
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for by the Act it shall be lawful for them to 
act in such manner as shall appear to them 
best calculated to promote the purposes in- 
“tended by the University. In 1904, Act 
VIII, which was to be deemed to be 
part of Act II of 1857, was passed. 
Section 3 of Act VIIL provides that the 
University shall bə and shall be deemed 
to have been incorporated for the purpose 
(among others) of making provision for 
the instruction of students, with power to 
appoint University Professors and Lecturers, 
to hold and manage educational endowments, 
to erect, equip, and maintain University 
‘Libraries, Laboratories, and Museums, to make 
Regulations relating to the residence and con- 
duct of students, and to do all acts con- 
sistent with the Act of Incorporation and 
Act VIII which tends to the promotion of 
study and research. 

The constitution and powers of the Senate of 
the University are set out in section 4, clause 
3, which states that the body corporate shall 
be the Senate of the University, and all powers 
which are by the Act of Incorporation or by 
this Act conferred upon the Senate, or upon 
the Chancellor, Rector, Vice-Chancellor and 
Fellows in their corporate capacity, shall 
be vested in and exercised by the Senate 
constituted under this Act, and all duties and 
liabilities imposed upon the University by 
the Act of Incorporation shall be deemed to 
be imposed upon the body corporate as con- 
stituted under this Act. This Act vests 
the executive government of the University 
in the Syndicate. 


To providefor matters relating to the 
University, section 25 of the Act empowers 
the Senate with. the sanction of the Gov- 
ernment, which in the case of the Uni- 
versity of Calcutta means the Governor.— 
General in Council, to, from time to time, 
make Regulations consistent with the Act of 
Incorporation as amended by this Act, and 
with this Act; and section 26 provides that 
where a draft body of Regulations is not 
submitted within the time allowed, the 
Government may makethe Regulations. In 
the present instance the University not hav- . 
ing submitted the draft body of Regulations 
within the time allowed, the Government 
made the Regulations to provide for matters 
relating tothe University. It will be seen 
from the Act IT of 1857 and Act YIII of 


"+ this 


Vol, XXXIV] 


JITENDRA NATH PALIT v, LOKENDRA NATH. 


1904 that’ the powers of the University to 
hold and possess property for their purposes 
are extensive and no objection to their accept- 
ing the trusts in question could validly ba 
urged if the Acts alone had to be considered 
and construed. The plaintiff's main attack 
on the indentures is derived from the Regula- 
tions, and we are asked to hold, at least on 
the basis of the Regulations, that it has 
been ulira vires of the University to under- 
take the trusts in terms of the indentures. 

The provisions of the Regulations material 
to the consideration of the questions raised in 
ease are contained in Chapter I, 
section 4; Chapter ITT, section 4; Chapter IV, 
sections 12 and 15; Chapter VI, section 3; 
Chapter VII, section 4; Chapter IX, sections 
1, 2, 9 and 10. 

Section 4 of Chapter I says that no question 
shall be brought under the consideration of 
the Senate which has not first: been considered 
by the Syndicate. 


~ Section 4 of Chapter IIT -provides that each. 


Faculty shall evect its Dean annually from its 
own number as soon as its members have been 
appointed. : 

. Chapter IV deals with the Syndicate, and 
section 12 of that Chapter laysdown, amongst 
other matters, that it shall be the duty of the 
Syndicate to consider and report upon matters 
to be submitted tothe Senate, to administer 
the funds and tokeep the accounts of the 
University, to correspond on the business of 
the University with the Government and all 
other authorities and persons, and generally 
to condust the affairs of the University in 
accordance with the Act of Incorporation and 
Act VIII of 1934, the Regulations and the 
Resolutions of the Senate and the Syndicate, 
and section 15 places the Syndicate under 
the Senate for approval, revision or modifica- 
tion of its decisions, or for direction to review 
the same. 


Chapter VI constitutes a Board of Accounts 
and section B of that Chapter directs that 
the Board shall, amongst other things, pre- 
pare the University Budget, examine and 
audit the University accounts and the ac- 
counts of the Endowment and Trust 
Funds. _ Â 
_ Section 4, clause (a); of Chapter VIL 
directs, amongst other matters, that the 
Registrar of the University shall be the 
custodian of the common seal, 
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Chapter IX of the Regulations is the most 
important of all in relation to the contentions 
raised by the plaintiff, and I reproduce here 
the material sections in their integrity. 

Section 1,— ‘When the funds of the Univer- 
sity permit, the Senate with the previous con- 
sent of the Governor General in Council shall 
found such Professorships as it may think fit, 
prescribe the conditions on which they shall 
be tenable, and provide, in connection there- 
with, Lecture Rooms, Libraries, Museums, 
Laboratories, Workshops and other facilities 
for teaching and research.” 

Section 2. — “The Senate shall likewise found 
and endow Professorships on particular sub- 
jects from funds specially given or be- | 
queathed for the endowment of such Profes- 
sorships, or if ib thinks fit, accept endowments 
of such Professorships made by individual or 
corporate donors.” 

Section 9.—“Endowed Professorships al- 
ready accepted by the Senate shall, sub- 
ject to the conditions of the endowment, be 
governed by these Regulations.” 

Section 10— ‘No University Professor 
shall be appointed without the sanction of 
the Clovernor- General in Council.” 


On behalf of the plaintiff it has been 
contended that under the terms of the inden- 
tures the relation between Sir Tarak Nath 
and the Universit; was that of two contracting 
parties and not of donor and donee. The 
object of such a contention is obvious. If 
the trusts constitute n charitable gift 
and the conditions are illegal, the charity 
takes the gift discharged from the conditions. 
In the present case it is clear to my mind 
that the University have received the pro- 
perties comprised in the two indentures 
merely as a charitable gift, and as such 
ib cannot fail, even if the conditions 
accompanying it are held to be invalid or 
incapable of fulfilment’ by the University. 

The first question to.which attention has to 
he paid is that of ultra vires. Act II of 
1857 and Act VIII of 1904, by themselves, 
confer on the University very comprehensive 
powers, but it is argued on behalf of the 
plaintiff that those powers have been curtailed 
by the Regulations framed under the latter 
Act. The plaintiff’s contention further is 
that, allowing the Regulations to be eliminated 
from consideration, it would be ultra vires of 
the University even under the Acts alone to 
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undertake the trusts in terms of the inden- 
tures. This contention leads me to consider 
the Acts first. From the preamble to Act 
II of 1857 it may be pointed out that the 
object of establishing the University of 
Caleutta was to ascertain by means of ex- 
amination the persons who had acquired 
proficiency in different branches of Literature 
Science and Art and of rewarding them 
by academical degrees as evidence of their 
respective attainments. In the scheme of 
that Act no mentionis made of research. In 
Act VILL of 1904 the usefulness of the 
University of Caleutta was extended and 
the University were authorised by sec- 
tion 3 of Act VIII todo all acts consis- 
- tent with the Act of Incorporation and Act 
VIII which tend to the promotion of 
study and research, As Act VIIT is to 
be deemed part of the Act of Incorporation, 
the power of the University in accordance 
with the provisions of section 2 of Act IT to 
take and to hold any property, moveable or 
immoveable, for their purposes by virtue of 
grant or testamentary disposition cannot be 
questioned. In section 3 of Act VIII it is 
provided that the University shall be and 
shall be deemed to have been incorporated 
for the purpose of making provision for the 
instruction of students, and for the plaintiff it 
iscontended that the students must be of 
the University, and as the indenture pro- 
vides as well for students other than those 
that belong to any University, the undertaking 
by the Calcutta University to carry out the 
trusts is not within their competence. In 
construing the term “Studente,” we cannot 
lose sight of one of the objects of the 
University being “the promotion of study 
and research.” There is nothing in the Act 
itself to prohibit the University giving their 
aid, as indeed they should, to research by 
students who may not belong to any Univer- 
sity, yet by their exceptional gifts may well 
be requisitioned to, in the language of Sir 
Tarak Nath, ‘extend the houndsof knowledge.” 
My reading of Act VIII convinces me that 
the object of that Legislation was to extend 
the usefulness of the University, and not to 
cramp it, and to eenstrue the term 
o mean the students of the 
ne is to fall into a rigidity of 
that is neither justified by the 
‘Act, nor its purpose. 
her been argued for the plaintiff 


INDIAN OASES. 


it has been 


[i916 


that by accepting the conditions of the trusts 
the University have abdicated their statutory 
powers in favour of a Governing Body, the 
composition of which is not wholly out of 
the Senate, but some members of which are 
nominees, original or derivative, of the 
founder, foreign to the University. I see. 
nothing in the Acts to prohibit this. If 
concession were made to the plaintiff's 
argument, it would imply that it would 
never be open to the University to accept 
a grant or testamentary disposition, however 
beneficial to their purpose, unless the same 
be entirely free from the grantor’s condi- 
tions. I do not think it could ever have 
been intended that a grantor should either 
hand over his property to the University 
free from all conditions, or not make the 
grant at all. The Acts by themselves do not 
fetter the discretion of the University to 
accept such gifts. : 
So far as the Regulations are concerned, 
argued that they limit the 
powers of the University, and in view of 
those Regulations it was not competent to 
the University to accept the conditions of 
the two indentures. In my view of the 
Regulations the power of the University, 
derived from the Acts themselves, to accept 
endowments of Professorships made by donors, 
has not been curtailed, and the University are 
competent to accept, if they think fit, endow- 
ments subject to conditions. The only 
provision concerning it in the Regulations 
is found in section 2, Chapter IX. It has 
been urged upon us that, in interpreting this 


` section, we have to read section 1 to that Chap- 


ter, and the two read together mean that the 
University can accept such Professorships 
only as are sanctioned by the Governor- 
General in Council. I do not think that this 
contention is sound. It does not appear to 
me that the qualifying word “likewise” in 
the first line of section 2 governs the word 
“accept” in the last but one line of that sec- 
tion. Reading section 9 of the same Chapter, 
the Regulations do not find it repugnant to 
allow,the University to observe the condi- 
tions of endowments already accepted, and 
I see nothing in the Regulations to prohibit 
the acceptance of fresh endowments subject 
to conditions. Section 2 has clearly left it to - 
the University to determine the fitness of an 
endowment for the purposes of their accept- 
ance. In the view | take of the general com- 
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petence of the University in this matter, the 
objection of ultra rires must fail. 

_. As regards the special objections to the 
indenture of Sth October 1912, they are 
covered by the view I have just expressed. 
But apart from this, the University now stand 
possessed of the properties comprised in that 
indenture by the transfer effected in their 
favour.by the surviving trustees after the 


death of Sir Tarak Nath in accordance with 


the terms of that indenture. Even if it were 
conceded that in the lifetime of Sir Tarak 
Nath the properties were not vested in the 
University as co-trustee, exclusion of one co- 
trustee by reason of legal disability, if any, 
-would neither occasion a failure of the trust, 
nor would such an event affect the status of 
the other trustees or their competence to 
carry out the directions in the trust-deed. 
The objection that the University cannot 
administer the trusts in favour of Sakhi 
Shilpa Samity, Albert Victor Hospital and 
Srimati Rani Palit, is without real sub- 
stance. No trusts in fact have to be ad- 
ministered in respect of Sakhi Shilpa Samity 
and Albert Victor Hospital. Under the 
terms of the indenture those institutions are 
entitled to receive from the University out of 
the Trust Estate Rs. 15,000 and Rs. 50,000 
respectively in Government Securities; and 
with the payment of those two items the 
obligation of the University is discharged. 
As regards the monthly payment of Rs. 15 
to Srimati Rani Palit for the term of her 
natural life, the undertaking on the part of 
the University is so small as compared with 
the extent of the estate and the corresponding 
beneficence of the charity, that such a trifle 
can never be allowed to destroy the trust. 
The objection that the Senate have not 
aecepted the trusts seems to have been raised 
in ignorance of the proceedings of the Senate, 
bearing dates the 22nd June 1912 and 30th 
November 1912. By the proceedings of the 
22nd June the Senate accepted the trusts 
contained in the first indenture and by the 
proceedings of the 30th November 1912 the 
Senate accepted the trusts contained in the 
second indenture. The other objection that 
the common seal of the University should 
have been affixed by the Registrar and not 
by the Vice-Chancellor seems to possess no 
weight, for even if it were allowed it would 
not suffice to inyalidate the trusts. Apart 
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from this, the objection loses all its force by 
reason of the Vice-Chancellor being asked 
and authorized by the Syndicate to sign and 
take such further steps in the matter on 
behalf of the University as he might deem 
necessary. The resolutions embodying the 
authority are recorded at page 1144, Part ITI, 
and page 2851, Part VII, of the Minutes cf 
the Caleutta University for the year 1912, 

These resolutions were submitted to the 
Senate in due course, and that body ex- 
pressed no disapproval of them. The 
Senate baving accepted the trusts, the formal 
act of affixing the common seal comes within 
the executive government of the University, 
which is vested in the Syndicate by section 
15 of Act VIII of 1904, and the authority 
given by the Syndicate fully qualified the 
Vice-Chancellor to affix the common seal on 
behalf of the University. My conclusion on 
the second issue, therefore, is that the two 
indentures dated the 15th June 1912 and Sth 
October 1912 and the deed of transfer of 
properties assured by the second indenture 
after Sir Tarak Nath’s death, are valid and 
operative in law, and the University have 
acquired a good and indefeasible title there- 
under. 

I do not propose to deal with the other 
igsues as the decision on the second issue dis- 
poses of the case. 

This suit is dismissed with costs on seale 
No. 2. 

The defendants Messrs. Lokendra Nath 
Palit and Sisir Kumar Mullick are also al- 
lowed their costs on the same scale. 

Greaves, J.—The plaintiff in this action, 
who is one cf the two sons of the late Sir 
Tarak Nath Palit, claims a declaration that 
the two identures dated respectively the Lith 
June 1912 and the 8th October 1912, where- 
by Sir Tarak Nath Palit purported to grant 
certain properties to the Calcutta University 
upon certain trusts and conditions are in- 
valid and inoperative in law and that the 
properties are unaffected thereby and form . 
part of his estate. The plaintiff also asks 
for an order that the executor defendants do 
administer in due course of law the proper- 
ties as assets of the estate of the late Sir 
Tarak Nath Palit. 

By the indenture of the 15th June 1912, 
which was made between Sir Tarak Nath 
Palit (therein called the Founder) of the one 
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part and the University of the other 
part, after reciting, among other things, 
that the Founder had for some time 


past contemplated doing something of a 
permanent character for the foundation and 
diffusion of Scientific and Technical Educa- 
tion in Bengal and the cultivation and 
advancement of Science, Pure and Applied, 
amongst his countrymen and in the belief 
that this object could be best attained by 
the establishment of University Professor- 
ships of Science asa first step towards the 
foundation of a University College of Science 
and Technology, had approached the Univer- 
sity and offered to make over to them the 
properties specified in the schedules thereto 
on the conditions and upon the trusts follow- 
ing, ‘namely, (a) that the University should 
found tsvo Professorships or Chairs, one of 
Chemistry and the other of Physics, and 
apply the entire income of the scheduled 
properties or so much as they might deem 
necessary to the maintenance thereof, and 
in the event of the said entire income being 
found insufficient for the purpose, the said 
University should make such a recurring 
grant or contribution as would supplement 
such deficiency, (b) that the Founder’s 
object being the promotion and diffusion of 
Scientific and Technical Education and the 
cultivation and advancement of Science, 
Pure and Applied, amongst his countrymen 
by and through indigenous agency, such 
Chairs should always be filled by Indians to 
be nominated by the Governing Body there- 
in after mentioned, (c) that in connection 
with the said two Chairs the University 
should from its own funds provide suitable 
Lecture Rooms, Libraries, &c., and ont of its 
own funds earmark and set apart a sum of 
Rs. 2,50,000, and apply the same to or 
towards the construction, on the site of 92, 
Upper Circular Road, of permanent and sub- 
stantial structures and their proper and 
adequate equipment, (d) that the Govern- 
- ment Body should consist of (1) the Vice- 
Chancellor of the University as e2-officio Presi- 
dent, (2) the Director of Public Instruction 
of Bengal (who by the provisions of Clause 
5 of the Indian Universities Act, Act VIII 
of 1604, is ex-officio a Fellow of the Univer- 
sity), (3) the Dean of the Faculty of 
Science of the University, (4) the Dean of 
the Faculty of Engineering of the Univer- 
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sity, (5) four members of the University to 
be annually elected by the Senate, (6) four 


members to be nominated every three years , 


by the Founder and after his death by his 
representatives as therein provided, (7) two 
representatives of the Professorial Staff, and 
that the proceedings of the Governing 
Body should be laid before the Syndicate 
and might be revised by it, (e) that the 
University should from its own funds make 
such recurring and periodical grants as might 
be required for the maintenance of the said 
two Professorships, the Libraries, Labora- 
tories, &c., the maintenance and repairs of 92, 
Upper Circular Road, and for payment of the 
rates and taxes thereof, (f) that it should be 
the duty of the Professors to arrange for the 
adequate instruction of students for scientific 
degrees and algo of other students exception- 
ally qualified in any of the subjects of study, 
though not undergraduates of any Univer- 
sity, if recommended by the Governing 
Body, and further reciting that the Univer- 
sity had agreed to accept the Founder's 
offer of the said properties as and by the 
way of endowment on the conditions and 
upon the trusts thereinbefore set forth in 
pursuance of the agreement and in considera- 
tion of the premises, the Founder grantéd, 
transferred and conveyed the scheduled pro- 
perties to the University upon the trusts and to 
aud for the ends, intents and purposes there- 
inbefore as also thereinafter declared,’ express- 
ed and contained cf and concerning the same, 
and it was thereby agreed and declared bet- 
ween and by the parties thereto ‘that the 
University should hold the endowed proper- 
ties on the conditions and upon the trusts 
following, which are the conditions and trusts 
previously recited. The indenture was 
executed on behalf of the University by 
Sir Asutosh Mookerjee, the Vice-Chancellor 
of the University, the common seal of the 
University being affixed by him. By the 
indenture of the Sth October 1912 which 
was made between Sir Tarak Nath Palit 
(thereinafter called the Settlor) of the first 
part, Sir Tarak Nath Palit, Sir Asutosh 
Mookerjee, Sisir Kumar Mullick and the 
University (thereinafter called the Trustees) 
of the second part, and the University 
(thereinafter called the Trustee University) 
of the third part, the Settlor granted, 
assigned and transferred to the Trustees the 


. 
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premises: mentioned and described in the 
schedules thereto, and it was thereby declar- 
ed and agreed that the Trustees should hold 
the scheduled premises (thereinafter called 
the Trust Estate), (A) upon trust during the 
Settlor’s lifetime to permit him to collect 
and receive the income of the Trust Estate 
and apply and dispose of the same for his 
absolute use and benefit, (B) upon the 
death of the Settlor, upon trust to transfer 
the Trust Estate to the University, who 
should thenceforth become the sole trustee 
of the said indenture, and shonld hold 
the Trust Estate upon trust (a) to collect 
the income thereof, (b) to set apart out of 
the Trust Estate Rs. 1,00,000 upon 
trust. toapply the income in perpetuity in 
establishing Scholarships, the number and 
value thereof to be determined by the 
Governing Body mentioned in the indenture 
of the 15th June 1912, who should have 
the right of nomination thereto; (c) and (d) 
to provide and transfer out of the Trust 
Estate to certain institutions called 
respectively the Sakhi Shilpa Samity and the 
Albert Victoria Hospital, Calcutta, the 
respective sums of Rs. 15,000 and 
Rs, 50,000, (e) to pay out ofthe income of 
the Trust Estate to Sreemutty Rani Palit 
Rs. 15 yer month during her life, (f) to 
apply the entire balance of the income of the 
Trust Estate in aid of and for the “better 
carrying out of the trusts of the indenture 
of the Lith June 1912. 


‘ Clause 9 of the indenture provided that 
during the Settlor’s lifetime the Trustees 
should never be less than three in number, 
and by clause 11 it was declared that during 
the - Settlors’s lifetime he, in conjunction 
with any of the Trustees, should be com- 
petent to do all the acts required to be done 
by the Trustees, or to exercise all the powers 
conferred upon them. 

The indenture was executed by the parties 
thereto, the seal of the University being 
affixed by Sir Asutosh Mookerjee, the Vice- 
Chancellor of the University. 

The Calcutta University was established 
and incorporated by Act II of 1857 and the 
preamble to this Act states that it had been 
determined to establish a University at 
‘Calcutta for the purpose of ascertaining by 
means of examination the persons who had 
aéquired proficiency in different -branchés of 
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Literature, Science and Art, and of reward- 
ing them by Academical Degrees, and the Act 
goes on to constitute certain named persons 
and others as one Body Politic and Corporate 
by the name ofthe University of Caleutta, 
and provides that such body shall have 
perpetual succession and a common seal. 
By clause II of the said Act it is provided 
that the Body Cerporate shall be able and 
capable in lawto take, purchase and hold 
any property, moveable or immoveable, which 
may become vested init for the purpose of 
the University by virtue of any purchase, 
grant, testamentary disposition or otherwise 
and by Clause VIII, that the Chancellor, 
Vice-Chancellor, and Fellows for the time 
being shall have the entire management of 
and superintendence over the affairs, con- 
cerns and property of the University, and 
that in all cases unprovided for by the Act, 
it shall be lawful for the Chancellor, Vice- 
Chancellor and Fellows to act in such 
manner as shall appear to them best calculat- 
ed to promote the purposes intended by the 
University. 


By the Indian Universities Act 1904 (VIII 
of 1904), it is provided (inter alia) by clause 
III, that the University shall be and shall 
be deemed to have been incorporated for the 
purpose (among others) of making provision 
for the instruction of students, with power to 
appoint University Professors and Lecturers, 
to hold and manage educational endowments, 
to erect, equip and maintain University 
Libraries, Laboratories and Museums, and 
to do all acts consistent with the Act of 
Incorporation and this Act, which tend 
to the promotion of study and research. 
Clause IV provides for the constitution of 
the Body Corporate of the University, and 
that such body shall be the Senate of the 
University and that all powers whien 
by the Act of Incorporation or this Act 
are conferred upon the Senate, or upon the 
Chancellor, Rector, Vice-Chanceller and 
Fellows in their corporate capacity, shall be 
vested in and exercised by the Senate, and 
that all the duties imposed on the University 
by the Act of Incorporation shall be deemed 
to be imposed upon the Body Corporate as 
constituted under this Act. Clause XIV 
provides that nothing contained in the Act 
of Incorpcration shall be deemed to prohibit 
the constitution of a new Faculty or the aboli- 
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tion or reconstitution of any existing Faculty 
by the Senate under Regulations made in 
accordance with the provisions of this Act. 

Clause XV provides that the Executive 
Government of the University shall be 
vested in the Syndicate, and also provides 
for the constitution of the Syndicate, 
Clanse XXV provides(1) that tke Senate 
with the sanction of the Government (that 
ig to say, the Governor-General in Council) 
may from time to time make Regulations 
consistent with the Act of Incorpora- 
tion as amended by this Act, and with this 
Act to provide for matters relating to 
the University, (2) thatin particular and 
“without prejudice to the generality of the 
foregoing power, such regulations might 
provide for, (3) the appointment and duties 
of Professors appointed by the University 
and clause XXVI provides for the prepara- 
tion of new Regulations. In accordance with 
the provisions of clause XXVI of Act VIII 
of 1904, new Regulations were prepared— 
the appointment of University Professors 
js dealt with by Chapter IX of such Regula- 
tions, which provides (1) that when the 
funds of the University permit, the Senate 
with the previous consent of the Governor- 
General in Council shall found such Pro- 
fessorships as ib may think fit, prescribe the 
conditions on which they shall be tenable, 
and provide in connection therewith Lecture 
Rooms, Libraries, Museums, Laboratories, 
Workshops and other facilities for teaching 
and research, (2) that the Senate shall 
likewise found and endow Professorships on 
particular subjects from funds specially 
given or bequeathed for the endowment of 
such Professorships, or, if it thinks fit, accept 
endowments of such Professorships made 
by individual or corporate donors. 

It appears from the Minutes of the Syndi- 
cate (see Calcutta University Minutes, Part III, 
1912, Vol. LVI, at pages 1124 and 1144) that 
Sir Tarak Nath Palit, ina letter dated the 
14th June 1912 addressed io the Vice-Chan- 
cellor of the University, forwarded a draft 
of the indenture of the 15th June 1912, 
and that the Syndicate passed a resolution on 
that day requesting the Vice-Chancellor to 
sign the indenture on behalf of the Uni- 
versity, and also resolved that the Syndicate 
recommend to the Senate (2) that the dona- 
tion of Sir Tarak Nath Palit (then Mr. Palit) 
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be accepted on the terms mentioned in the 
Trust-deed, (11) that the two Professorships 
be instituted, one tobe called the Tarak 
Nath Palit ’ Professorship of Chemistry, 
and the other the Tarak Nath Palit Profes- 
sorship of Physics, (27) that on the land 
given to the University by Mr. Palit, a 
University Laboratory be erected, to be called 
the Tark Nath Palit Laboratory. These re- 
commendations of the Syndicate were submit- 
ted to- the Senate on the 22nd June 1912 
and carried by acclamation, see Volume 
LVI, supra, at pages 1148 and 1149. 

From Volume LVI, Part VII, of the 
Calentia University Minutes for 1912, at 
pages 2350, 2351 and 2352, it appears that 
the Vice-Chancellor on the 12th October 
1912 reported to the Syndicate the execution 
by Sir Tark Nath Palit (then Mr. Palit) 
of the indenture of the 8th October 1912, 
informing the meeting that he had accepted 
the trust on behalf of the University, and 
that the Syndicate thereupon resolved (2) 
that the action of the Vice-Chancellor be 
confirmed, (ci) that he be authorized to take 
such further steps in the matter on behalf 
of. the University as he might deem neces- 
sary and (#14) that the gift be reported to the 
Senate, and it also appears that the Senate 
accepted the Syndicate’s recommendations 
unanimously. 

It appears from these Minutes that the Vice- 
Chancellor had reported to Lord Hardinge 
Sir Tarak Nath Palit’s first benefaction 
under the indenture of the lth June 1915, 
and that the Government of India had 
promised a grantof Rs. 12,0CO a year for 
the maintenance of the College of Science. 

Sir Tarak Nath Palit, by bis Will dated 
the 2nd May 1914, appointed the defendants 
Lokendra Nath Palit and Sisir Kumar 
Mullick executors thereof, and after giving 
certain specific and pecuniary legacies devised 
and bequeathed all properties that might 
remain undisposed of to the University to be 
held and applied by the University upon the 
valid Trusts contained in the indentures of 
the 15th June 1912 and the Sth Ovtober 
1912. ] 

Sir Tarak Nath Palit died on. the 3rd 
October 1914, leaving him surviving his 
widow Dame Kumud Kamini Palit and two 
sons, the plaintiff and the defendant Lokendra 
Nath Palit, hig heirs under the Bengal 
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School of Hindu Law, by which it is common 
ground he was governed. 

Lady Palit is nota party to this suit, nor 
are the two institutions and the annuitant 
who are referred to in the indenture of the 
Sth October 1912. No evidence was called 
on either side, but it is common ground 
between the parties to the suit that the 
University is in possession of the properties 
purported to be granted and assigned by the 
‘two indentures of the 25th June 1912 and 
the 8th October 1912, and that the Univer- 
sity is carrying out the provisions of these 
two indentures in every particular, the two 
Chairs having been founded and Professors 
appointed and Rs. 2,50,000 applied for the 


purposes referred to in the indenture of the . 


‘Sth October 1912, 

The contentions urged at the Bar on 
behalf of the plaintiff with regard to the 
‘validity of the trust and conditions contained 
in the two indentures are as follows: — 

With regard to the first indenture, that 
-of the 15th June 1912, it is urged that it is 
ultra vires of the University to enter into 
the conditions therein contained, the main 


‘contentions urged being that these conditions: 


involve 


(a} The creation of a Governing Body, 
“some ‘members of which are foreign 

to the University and the others of 
whom, although members of the 
University, could not be nominated 

‘in such a manner to serve on this 


body. 


(b) An agreement by the University 
that the new Chairs should always 
be filled by Indians, which might 
prevent the best available Profes- 
sors being selected. 

(c) The divesting by the University 
in favour of the Governing Body 
of certain of its statutory powers 
by adelegation to such Governing 
Body of 


(1) The election of Professors. 


(2) The determination whether the 
Professors should receive special 
` training abroad before entering on 
their duties, and of the amount 
payable to them for allowances and 
travelling expenses, 
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(d) An obligation to make recurring 
periodical grants and contributions 
which will fetter the future dis- 
cretion of the University, and which 
the University may hereafter refuse 
or fail to carry out. 

(e) An obligation to provide for the 
instruction of students not members 
of the University, if recommended 
by the Governing Body. 

(f) Leaving to the discretion of the 
Governing Body, with regard to the 
application of any.surplus income, 
the number and value of the Scholar- 
ships to be given. 

Certain subsidiary objections with regard 
to the validity of the deed were also 
raised, namely, 

(1) That the previous sanction of the 
Governor-General in Council to the foundation 
of the Professorships was not obtained in 
accordance with Chapter 1X of the University 
Regulations. 

(2) That thére was no acceptance by the 
Senate of the terms and conditions of the deed. 

(3) That the University seal was affixed 
by the Vice Chancellor without the express 
authority of the Senate, the proper person 
to affix the .seal, in the abserce of any 
resolution, being the Registrar as -the 
custcdian of the seal [see Chapter IV (7) 
of the Regulations]. * 

With regard to the second 
that of the Sth October 1912, 


indenture, 
the same 
regard 
to the first, deed were raised with regard 
to this also, and the following additional 
special objections were also raised with 
regard to it, namely: — 


(a) That it was, wltra vires of the 
University to act as trustee during the 
lifetime of Sir Tarak Nath Palit and for 
the purpose of enabling him to receive 
the life-interest reserved to him under the 
indenture. ` 

(b) That if this is so, the surviving 
trustees on Sir Tarak Nath Palit’s death 
eculd make no valid assurance or transfer 
of the properties to the University inasmuch 
as they were never vested in them. 

(c) That it is ultra vires of the University 
to act as trustee in respect of the trusts 
created in favour of— 


(1) Sakhi Shilpa Samiti, 
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(2) The Albert Victor Hospital, 
(3) Rani Palit. 

The following issues were 
our determination:— 

(1) Does the plaint disclose any cause 
of action, and is the suit maintainable in 
its present form in view of section 42 of 
the Specific Relief Act? 

(2) Are the two indentures of the 15th 
June 1912 and the 8th October 1912 and 
the deed of transfer of the properties 
assured by the indenture of the 8th 
October 1912 after Sir Tarak Nath Palit’s 
death valid and operative in law, and has 
the University acquired a good and inde- 
feasible title thereunder? 


(3) Has the University acquired a good 
and indefeasible title under the residuary 
devise and bequest in the Will? 

(4) Has not the Settlor, by the two 
indentures of the 15th June 1912 and the 
8th October 1912, evinced a general intention 
to give his property to charitable and 
educational purposes for the use of the 
University to which the Court will give 
effect? 

(5) Are not the Sakhi Shilpa Samiti, 
the Albert Victor Hospital and Sreemutty 
Rani Palit, who are beneficiaries under 
the indenture of the 8th October 1912, 
and each of them, necessary and proper 
` parties, and is not the suit bad for their 
non-joinder? 

The 3rd and. 4th issues were admitted 
subject to the plaintift’s objection that they 
did not arise and could not be decided in this 
suit. These issues were also objected to by 
the executors and by Counsel for the defend- 
ant Lokendra Nath Palit, who, after the 
admission of these issues, severed from his 
co-executor and was separately represented 
in his individual capacity. Lady Palit, who 
in the event of the two indentures being 
declared invalid, would in certain events be 
entitled to a Hindu widow’s estate, was, as 
before stated, not a party to the snit. 

The Advocate-General on behalf of the 
University stated that the University did not 
wish to rely on any technical objection that 
the plaintiff could not maintain the suit, hav- 
ing regard to the fact that the University 
were performing the trusts, and that even if 
their action in so doing was ultra vires of the 
University, the plaintiff, as having no interest 


raised for 
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in the University, was not entitled to complain 
ofany ultra vires act onits part. The Advocate- 
General stated on behalf of the University 
that the University were desirous of having 
the question of «lira vires and the validity of 
the two indenturés determined in this 

suit. : 

A considerable body of argument was 
addressed to us on behalf of the plaintiff 
with regard to the nature of the two inden- 
tures of the 15th June and the Sth October 
1912, it being urged that the two indentures 
were simply contracts between Sir Tarak 
Nath Palit and the University and nothing 
more, Sir Tarak Nath conveying certain 
premises to the University in consideration 
of the University covenanting to do certain 
things and to expend certain moneys. We 
were asked to consider the indentures as 
contracts and nothing more and to say that 
the usual results must follow when one 
party to the contract is acting beyond its 
statutory powers, and that if this once be 
established, the indentures are null and void. 
In my opinion we cannot so regard the 
indentures—they are indentares which make 
certain gifts to the University for the pur- 
poses of education coupled, it ie true, with 
certain conditions to be performed by the 
University, and they constitutea charitable 
trust for the purposes of education. 

I now propose to examine what exactly 
are the powers of the University under the 
two Acts, namely, Act II of 1857 and the 
Indian Universities Act, 1904, so far as 
concerns the purposes of this suit, 


Under clause II of the Act of 1857 the 
University is empowered to hold any pro- 
perty which may become vested in it for the 
purpose of the University by virtue of any 
grant. Under the general words of clause 
VIII (and it is noticeable that whilst other 
clauses of this Act have been repealed, 
this clause remains unrepealed) the Chan- 
cellor, Vice-Chancellor and Fellows in all 
cases unprovided for by the Act may actin 
such manner as shall appear io them best 
calculated to promote the purposes intended 
by the University. 

Under clause III of the Act of 1904 the 
University shall be deemed to hdve been 
incorporated for the purpose of making 
provision for the instruction of students 
with power to appoint University Professors, 
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hold and manage educational endowments, 
erect, equip and maintain University Labora- 
tories, de, and to do all acts consistent 
with the Act of Incorporation and this Act, 
which tend tothe promotion of study and 


research. And clause XIV provides for the ` 


constitution of new Faculties. 

If one turns to the indenture of the 15th 
June 1912, it provides (a) for the foundation 
of two Professorships or Chairs with a 
proviso that in certain events the Univer- 
- sity should make recurring grants for the 
upkeep—provisions which, in my opinion, 
clearly fall within the powers conferred by 
clauses III and XIV of the Act of 1904, 
which enable the University to found new 
Faculties and appoint Professors. 

(b) That they shall always be filled by 
Indians—a provision which, in my opinion, 
must be read in the light of the general words 
at the end of clause III of Act VIII of 1904, 
that is to say, if, in the opinion of the 
University, the acceptance ofthe Palit endow- 
ment or trust tended as a whole to promote 
study and research, it was within the powers 
of the University to accept the endowment 
with this proviso attached. 


(c) For the provision of Lecture Rooms, 
Laboratories, &c., and for the application by 
the University of a sum of Rs. 2,50,000 for 
the construction. thereof on a certain site— 
provisions which, in my opinion, clearly fall 
within the words of clause 3 of the Act of 
1904, “erect, equip, and maintain University 
Laboratories, &e.” 


(d) For the constitution of a Governing 
Body which, if the constitution 'thereof is 
examined, must contain a large preponder- 
ance of University representatives, all but 
the four to be nominated by the Founder or 
his representatives being office-holders in or 
members of the University and, moreover, 
proceedings of the Governing Body are sub- 
ject to revision by the Syndicate of the 
University, whose proceedings are in turn 
subject to revision or modification by the 
Senate of the University under the provisions 
of Chapter IV (15) of the Regulations of 
the University. 

(e) For the making of periodical grants 
by the University for the maintenance and 
upkeep of the Professorships and of the 
Laboratories, &c., ‘and repairs, dc., of 
certain premises~~provisions which clearly 
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fall, either expressly or by implication, 
within clause III of Act VITI of 1904. 

(f) For (inter alia) the instruction of 
exceptionally qualified students at the re- 
commendation of the Governing Body, even 
if not undergraduates of any University—a 
provision within clause III of Act VIII of 
1904, which does not expressly, nor I think 
inferentially, limit the word “Students ” in 
the clause to undergraduates of the Univer- 
sity. 

(g) For the application of surplus income 
to Scholarships, the number and value and 
award thereof tobe determined by the Govern- 
ing Body—provisions which, in my 
opinion, are not ultra vires, having regard 
to the constitution and control of this body 
as before stated. 

With regard to what I have called the 
subsidiary objections to the first. indenture, 
in my opinion, if one arrives at the conclusion 
that the trusts and provisions of the inden- 
ture are within the powers conferred on the 
University by Act II of 1857 and Act VIII 
of 1904, the fact that the internal Regulations 
of the University may not have been observ- 
ed, that is, that'(a) the previous sanction of 
Governor-General was not obtained, (b) that 
the Senate did not accept the trust, (c) that 
the seal was irregularly affixed, cannot inya- 
lidate the indenture, as no question of ultra 
vires arises, and these are merely irregularities 
which, if necessary, can be cured at any 
time. But if it is necessary to deal with these 


~ matters, itis sufficient to say that there is 


no evidence that the previous sanction of the 
Governor-General was not obtained, that it ap- 
pears that the Senate did in fact accept ‘the 
gift, and that Sir Asutosh Mookerjee was 
authorized to sign the indenture, if any 
execution of the deed by the University was 
necessary, (and, in my opinion, it was not in 
the view I take of the indenture as expressed 
above) in my opinion, under the cireumstances 
of this case, was sufficient authority to him 
to affix the seal of the University: In re 
Barnzd’s Banking Company, Ex parte Con- 
tract Corporation Co, (1). 
Before I come to deal with the second in- 
denture, I want to make one observation with 
regard to the argument addressed to us that 
there was no guarantee that the persons who 


(1) (1867) 8 Ch, 105 at p. 116; 37 L. J. Ch, 81; 17 
L. T, 269; 16 W. R. 193; 
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have the control of the affairs of the Univer- 
sity in future years will observe the provi- 
sions of the indenture, and the observation 
I wish to make is, that this question does not 
now arise, and that if and when this happens, 
will be the proper time to consider the 
position which then arises. 


I now turn to the indenture of the Sth 
October 1912 and to the special objections 
urged against it. Even assuming that the 
University could not act as a trustee of 
the life-estate thereby reserved to Sir Tarak 
Nath, and that the appointn ent of the Uni- 
versity as trustee was therefore null and void, 
„and as if it had never been made, the pre- 
mises thereby transferred then vested during 
Sir Tarak Nath’s lifetime in Sir Tark Nath 
himself, Sir Asutosh Mookerjee and Sisir Ku- 
mar Mullick, who were certainly not incap- 
able of acting as trustees, and who, having 
regard to clauses 9 and 11 of the indenture, 
constituted a sufficient number of trustees 
within the provisions of the indenture. And 
I fail to apprehend how the survivors could 
not on Sir Tarak Nath’s death make a valid 
transfer of the trust property to the Univer- 
sity. If and so far asit is contended that after 
the death of Sir Tarak Nath the University 
could not act as trustee with regard to the 
two sums to be transferred to the Shilpa 
Samiti and the Albert Victor Hospital, the 
answer is that there are no active trusts to be 
performed, and all the University has to do 
is to hand over certain sums of money, 
which can hardly be seriously argued to be 
acts ultra vires of the University. The only 
trust that remains is the payment of Rs. 15 
a month to Sreemutty Rani Palit, and it is 
difficult to treat seriously the argument ad- 
dressed to us that the existence of this provi- 
sion can invalidate the indenture. Accord- 
ingly, in my cpinion, the trusts or conditions 
attached by Sir Tarak Nath to his benefac- 
tions are within the express powers of the 
University. 

Having regard to the view which I have 
expressed with regard to the validity of the 
two indentures, itis not necessary to deal 
with the questions raised by the 3rd and 
4th issues or to decide if these questions 
can properly be raised in this suit as at 
present constituted, 

In view of the desire of the University 
to havea decision of this Court upon the 
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question of the validity of the two indentures 
having regard to the powers of the Univer- 
sity, it is not necessary for me to express any 
opinion upon the first-issue that was raised. . 

With regard to the second issue, I hold 
that the two deeds of trust and the deed 
of transfer are, each of them, valid and 
operative in Jaw, and that the University 
has acquired a good and indefeasible title 
thereunder. 

Having regard to the view expressed 
upon the 2nd issue, the 3rd and 4th issues 
do not arise. 

With regard to the Sth 
opinion, the two institutions and Srimati 
Rani Palit were necessary parties to 
the suit as being interested in maintaining . 
the validity to the second indenture. 

The result is that this action must be 
dismissed with costs. 


issue, in my 


Suit dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 58 or 1915-16 or 
Lucknow DISTRICT. 
April 18, 1916. 

Present:—Mr. Campbell, J. M. 
GIRDHAR GOPAL AND ANOTHER— 
DerenDants—APPELLANTS 
versus 
GAYA PRASAD AND ANOTHER-—-PLAINTIPES, 
SAJJAD HUSAIN DerENDANT— 

RESPONDENTS. h 

Grant—Rent-jree service grant—Grant, non-transfer- 
able—Purchaser of rent-Jree grant, title of, as against 
grantor. 

A rent-free grant made in lien of service is non- 
transferable, and the purchaser of such grant from 
the original grantee cannot acquire any valid title as 
against the grantor. [p. 672, col. 1.] 

Ghulam Sarvar v. Muhammad Ambar Ali Khan, 25 
Ind. Cas, 594; 1 O. L, J. 325, dissented from. 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 27th August 1915, 
upholding the order of the Deputy Com- 
missioner, Lucknow, dated the 3lst March 
1915, reversing that of the Assistant Collec- 
tor, Lucknow, dated the Ist February 1915. 

Mirza Mohammad Fasih, for the Appellants. 

Babu Rudra Datta Sinha, for Respondents 
Nos. 1 and 2, 
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, “ JUDGMENT.—It has been found, as a 
matter of fact, that the grant was made 
rent-free in lien of service. This cannot be 
disputed in third appeal. There can then 
.be no doubt that the grant was non-transfer- 
able and appellant could not, by purchase 
from the original grantee, acquire any valid 
title as against the grantor. I entirely dis- 
agree with the views expressed in Ghulam 
Sarvar v. Muhammad Ambar Ali Khan (1). 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 


Appeal dismissed, 
(1) 25 Ind. Cas. 594; 1 O. L. J. 326. 


PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HIGH Court. 
November 16, 1915. 
Present: Viscount Haldane, Lord Parmoor, 
Lord Wrenbury, Sir John Edge and 
Mr. Ameer Ali, 
NAGESHAR PRASAD PANDE— 
APPELLANT 
versus 


Raja PATESHRI PARTAB NARAIN 


SINGH AND ANOTHER— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata~-Suit for possessicn by defendant against 
plaintif—Plea of mortgage to plaintiff—Possession 
decreed—Subsequent suit on foot of mortgage—Main- 
tainability—Transfer of Property Act (1V of 1882), s. 
41—Transfer by person whose name was registered in 
Revenue Records against will of vreal owner — 
Absence of enquiry by transferee, effect of—Real 
owner, how fur bound by the transfer—Hindu Lau 
~—Reversioner—Loan raised by mortgage utilised in 
payment of widew’s debts—Reversioner not found 
entitled to property mortgaged—Real owner, if 
bound by mortgage. 

The Raja of Basti brought a suit against N and 
others for possession of certain immoveable pro- 
perties. N set up the suit mortgage as a defence. 
The suit was, however, decreed in favour of the 
Raja and possession of the properties was also 
delivered to him. Subsequently N instituted the 

‘present suit against the Raja on the foot of the 
. same mortgage: 

Held, that the decision in the prior suit operated 
as res G and that the suit was barred. [p. 674, 
col, 1. ; 

Where a person advanced money upon mortgage to 
another person, without making any enquiry what- 
ever to ascertain the Jatter’s title to the property 
mortgaged, and where it appeared that adequate 
enquiries would have disclosed the fact that the 
mortgagor was only the ostensible owner and that 
his name was registered in the revenue papers 


43 


‘objected to in appeal, became final. 


withont the consent of the real owner and in 
spite of his objections, and where it further appeared 
that the morbgagse resided in the samo locality and 
was acquainted with all the circumstances of the 
family with which he had had money dealings for a 
long time: 

Held, that the mortgagee could not claim the 
henefit of section 41 of the Transfer of Property Act, 
1892, as he was nob a bona fide trausfereo without 
notice. [p. 674, col. 2.) 

On the death of a Hinda widow, @ person claiming 
to be the reversioner entered into possession of the 
property and created a mortgage over it for paying 
off the debts of the widow. Subsequently it was 
decided that the reversioner had no right to enter 
upon the estate and thatthe real owner was the 
Rajah of Basti. In a suit by the alienee from tho 
reversioner to enforce his mortgage: 

Held, that the mortgage was not binding upon the 
real owner, even though the money was applied for 
paying the widow’s debts. [p. 674, col. 2.] 

Appeal against the decree and judgment 
of the High Court of Judicature for the 
North-Western Provinces, Allahabad, reported 
as 10 Ind. Cas. 961. 


FACTS.—The property in suit, viz. a 
share in the village of Saondih, was originally 
owned by one Chet Singh who sold it to his 
wife, Rup Kunwari, in 1847. On her death 
in 1887, it was taken possession of by one 


“Rudra Narain Singh, a nephew of Chet 


Singh. The property, however, having been 
attached during her lifetime at the instance 
of a creditor of hers, Rudra Narain Singh 
executed the suit mortgage on 2lst January 
1895 for repayment of the decree-debt. Sub- 
sequently, the present defendant, the Raja 
of Basti, claiming to be entitled to the suit 
property, among others, by virtue of a sapurd- 
nama, dated 21st March 1848, executed by 
Chet Singh, and a Will executed by Rup 
Kunwari in 1858, sued the present plaintiff, 
Rudra Narain and others, for possession of 
the suit property. The present plaintiff set 
up the suit mortgage and contended that the 
plaintiff had ne right whatever to question 
the validity of the alienations, and on the 
assumption that- the suit was to set 
aside his alienation also joined issue 
as to the sufficiency of the Court-fee. The 
Trial Court decided the issue against the de- 
fendants and the decision, not having been 
That 
snit eventually went against the defendants 
therein and the plaintiff in that suit (the 
present defendant), having succeeded in the 
High Court as well as in the Privy Council, 
obtained possession of the property from the 
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defendants. The present suit was instituted 
on the foot of the mortgage of 1895 for a 
sale of the mortgaged property. Plaintiff 
contended that the property in defendant’s 
possession was subject to a charge in his 
favour and that the defendant was estopped 
from denying his mortgage. The Subordi- 
nate Judge decreed the plaintiff’s suit, but on 
appeal the High Court reversed the decree 
on the ground that the previous decision in 
defendant’s favour operated as res judicata 
and that the plaintiff was not a bona fide trans- 
feree without notice so as to have the benefit 
of section 41 of the Transfer of Property Act. 
The Subordinate Judge also held that as 
the money raised by the mortgage was ap- 
plied to discharge Rup Kunwari’s debts, the 
Raja of Basti was liable to the plaintiff. 

The judgment of the High Court on the 
first point was as follows:— 


“The question of the title of the plaintiff 
to that suit was one of the material questions 
in the case and it was determined in favour 
of the plaintiff against the present plaintiff, 
who was a party to that suit. It is true that 
no specific mention of the mortgage now in 
question was made inthe judgment in that 
suit, but we think the present plaintiff, as 
defendant, did raise the question of the vali- 
dity of the mortgage fn his favour and was 
entitled to do so with a view to resist the 
plaintiff's claim for establishment of his title. 
He could assert, as he does now, that by 
reason of the operation of the rule of es- 
toppel, the then plaintiff, the Raja of Basti, 
was precluded from setting up his right to the 
-property mortgaged to him; but he did not do 
so. We think that it is too late for him now 
to assert that the decision in the former 
suit to which he was a party and which has 
‘become conclusive as between all persons 
who were parties to it, should be ignored in 
the present suif and the question of the 
title of the appellant. . . . should be consi- 
dered and determined independently of that 
judgment, It having been held between 
the parties to the present suit that Rajah 
Pateshri Partap Narain Singh and not Rudra 
Narain Singh is entitled to the property in 
‘question, it was not, in our opinion, open 
to the Court in this case to hold other. 
“wise.” 

On the second point the High Court held 
as follows:— 


$ 


“The Court below was of opinion that the 
mortgage is binding on the appellant inas- 
much as Rudra Narain Singh’s name was 
entered in the Revenue papers after the death 
of Rup Kunwari, and he was the ostensible 
owner of the property. The learned Subor- 
dinate Judge apparently relies on the provi- 
sions of section 4l of the Transfer of 
Property Act, but he overlooks the proviso to 
that section, which is to the effect that the 
transferee from ‘an ostensible owner can de- 
feat the real owner only if, after taking 
reasonable care to ascertain that the trans- 
feror had power to make the transfer, he 
acted in good faith. There is nothing in 
this case to show that the plaintiff made any 
enquiry whatever to ascertain the title of 
the mortgagor, Rudra Narain Singh. It 
is true the name of Rudra Narain Singh was 
entered in the Revenue papers, but if enquiry 
had been made, it would have appeared that 
at the time when mutation of names was 
applied for, objections were preferred on be- 
half of the Raja of Basti and that the 
name of Rudra Narain Singh was entered 
because he was in possession. Further en- 
quiry as to Rudra Narain’s title would have 
led to the discovery of the fact that there 
was a Will, by virtue of which the Raja of 
Basti was the owner of the property after the 
death of Rup Kunwari., It cannot be said 
that the name of Rudra Narain Singh was 
entered as ostensible owner with the consent 
of the real owner, the Raji of Basti. On 
the contrary, his name was entered in spite of 
opposition put forward by the Raja. The 
present plaintiff is a person who has been 
lending money to the family for a long time. 
He resides in the same locality and was 
apparently acquainted with all the circum- 
stances of the families concerned. He can- 
not, therefore, claim to be a bona fide trans- 
feree without notice so as to be ina position 
to defeat the title of the real owner.” 


The High Court further held that the , 
mere application of the money raised by the 
mortgage to pay off Rup Kunwari’s debts, 
did not make it binding on the appellant. 

The High Court, therefore, reversed the 
decree of the Subordinate Judge. The plaint- 
iff thereupon appealed to His Majesty in 
Council, 


Mr. Dube, for the Appellant, 
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Mr. De Gruyther, K. 0.,and Sir 
Garth, for the Respondents. 


JUDGMENT, 


‘Viscount HALDANE.—T heir Lordships think 
thatthey may departfrom the practice of making 
a more elaborate report, and they desire only 
to say that the judgment of the High Court 
seems to them so satisfactory and sufficient 
that they do not wish to hear anything fur- 
ther about the case. 

They will humbly advise His Majesty that 
the appeal should be dismissed with costs. 


William 


Appeal dismissed. 


Solicitors for the Appellant: Messrs. Barrow, 
Rogers and Neville. 


_ Solicitors for the Respondents: Mr. Douglas 
Grant. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First Civiu Apresar No, 74 or 1914, 
November 13, 1915. > 
- Present:—Sir Henry Drake-Brockman, Kr., 
J. C., and Mr, Prideaux, Offig. A. J. O. 
GOVIND—DEFENDANT— APPELLANT 
-Versus 

Musammat CHANDRABHAGA— 


. PLAINTIFE— RESPONDENT. - 

Evidence Act (L of 1872), s. 115—Estoppel, state- 
ment, when amounts to—Admission on point of lar, 
effect of-—Hindwu Law—Co-widows’ right to partition 
property—One co-widow, whether can alienate her share. 

A representation in order to work an estoppel 
must generally be a material statement of fact, An 
admission on a point of law cannot operate as an 
‘estoppel under section 115 of the Evidence Act, [p. 
677, col. 1; p. 680, col. 1.3 

Rajnarain Bose v. Universal Life Assurance Com- 

pany, 7 C. 594; 100, L, R. 661, Jagwant Singh v. Silan 
Singh, 21 A. 285; A, W. N. (1899) 66; Jethabhai 
Parbhudas y. Nathabhat Bavaji, 28 B. 399 at p. 407; 
6 Bom. L. R. 428, followed. 
: Where, therefore, a Hindu widow adopted the 
defendant,-who was an orphan, as a son to her 
deceased husband and subsequently sued for a 
declaration that the adoption was invalid: 

Held, that, in so far as the plaintifi’s conduct in 
adopting the defendant and subsequently support- 
ing the adoption could be regarded as equivalent 
to a vepresentation that an orphan can be validly 
adopted, ‘it did not give rise to an estoppel and did 
nat ae her from maintaining the suit. [p. €80, 
çol 1. 
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Dharam Kumwar v. Balwant Singh, 15 Ind. Cas, 
673;.34 A. 898; 16 C. W. N. 675 (P.C.); 9 A.L J. 730; 
14, Bom. .L. R. 485; (1912) M. W. N. 641; 12 M. L. Ti 
95; 16 C. L. J, 60; 23 M, L. J. 200; 39 I. A. 142, dis- 
tinguished. 

According to Hindu Law, two co-widows are 
entitled to partition the estate inherited from their 
husband; and one co-widow can alienate for her 
life her share whether before or after partition, 
though the alienation will only be binding on the 
other, soas to defeat her right of survivorship, if 
that other consented to it. [p. 682, col. 1.] 

Musammat Chander v. Murat Singh, TO. P, L. R., 
153, dissented from. 

Sundar v, Parbati, 12 A, 5l at p. 57; 16 I A. 186; 
5 Sar. P. C. J. 448; Musammat Dal Koer v, Musammat 
Panbas Koer, 8 O. W. N. 658; Gajapathi Nilamani v. 
Gajapathi Radhamani, 1 M. 290; 1 Ind. Jur. 589; 4 T. 
A. 212 1 C. L.R. 97; 3 Sar. P. C, J. 753; 3 Suth, 
'P. O. J. 365, followed. 

First appeal against the decree of the 
District Judge, Nagpur, dated the l6th 
June 1914, 

Mr. F. W. Dillon, for the Appellant. 

Messrs. J. Mitira and M. B. Kinkhede, for 
the Respondent. 

JUDGMENT.—This is an appeal from a 
decree of the District Court, Nagpur, passed 
in a suit brought by one Chandrabhaga Bai 
for a declaration tbat her adoption of the 
defendant Narain was invalid and for posses- 
sion of her deceased busband Nanaji’s 
estate in the hands of the said defendant 
and the defendant Ganpati. There was a 
third defendant Bhagtrathi Bai, the plaint- 
iff’s co-widow. 

So much of the pedigree of Nanaji as 
suffices for present purposes is given below:— 








VISHNU, 
( f 
Krish Sadu, 
| 
Gosa Maroti, 
( y Ganpati 
Nanaji. Shankar. (defendant No, 3). 


Nanaji died in January 1967, all the 
other persons named. in the above table 
except Ganpati having predeceased him. On 
the 22nd February 1907, Chandrabhaga Bai 
adopted the defendant Narain, whose name 
was thereupon changed to Govind. In 1908 
Govind attained the age of 18 years and as 
a, major assumed possession of Nanaji’s estate. 

On the llth November 1907, the defend- 
ant Ganpati filed a snit (No. 114 of 1£07) 
for a declaration that Govind'’s adoption 


“was invalid, because Chandrabhaga Bai had 


no guthority from Nanaji to adopt and also 
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because Govind was an orphan when adopt- 
ed. In that suit Chandrabhaga Bai and 
Bhagirathi Bai as well asGovind were defend- 
ants. In the course of the trial a com- 
promise was arranged between Ganpati and 
Govind by virtue of which Ganpati obtained 
possession of Nanaji’s cloth shop at Ramtek. 
Eventually, however, the compromise fell 
through, Govind failing to do all it required 
of him within the time allowed for the 
purpose, and on the 13th February 1912 
Ganpati obtained a decree declaring that 
“so far as his (Ganpati’s) rights as a 
reversioner of Nanaji are concerned, Govind 
is not the adopted «son of Nanaji and, 
therefore, is not the owner of the property 
left by Nanaji.” 


On the 11th November 1911, Bhagirathi 
Bai sued for a declaration that Govind’s 
adoption was invalid and for possession 
of the property held by him as Nanaji’s 
adopted son, joining as defendants Govind, 
Chandrabhaga Bai, Amba. Bai, Saraswati Bai 
and Ganpati. Araba Bai is the junior 
widow of Nanaji’s father Gosai, while 
Saraswati is widow of Sham Rao, a grand- 
son of Gosai, the mother of the grand- 
son’s father Daji being (Gosai’s senior 
widow. This litigation ended on the 15th 
May 1:12 in a decree based on a com- 
promise between Bhagirathi Bai and Govind, 
by virtue of which the former received 
approximately the equivalent of one quarter 
out of Nanaji’s estate. The suit bears 
No. 84 of 1911. 

The suit (No. 1 of 1913) out of which 
the present appeal arises was filed om the 
Ist February 1912 and was followed up 
16 days later by one (No. 4 of 1913) in 
which Amba Bai, the junior widow of Gosai, 
figured as plaintiff, the defendants being Go- 
vind, Chandrabhaga Bai, Bhagirathi Bai and 
Ganpati. On the 17th June 1914, Amba Bai 
obtained a decree declaring Govind’s adop- 
tion null and void, from which Govind 
‘has preferred to this Court First Appeal 
No. 76 of 1914. . 

To both the snits of 1913 Govind set up a 
number of defences: 14 issues common to 
both were framed and nearly all were 
decided adversely to him. The District 
. Judge found, however, that Chandrabhaga 
Bai must, on the strength of numerous 
admissions, be taken to have had Nanaji’s 
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authority to adopt. The adoption was pro- 
nounced invalid on the ground that Govind 
was an orphan when it took place. 
The decree in Chandrabhaga Bais suit 
directed Govind and Bhagirathi Bai to 
deliver to her joint possession to the extent 
of an S-annas share of Nanaji’s immove- 
able property, and Ganpati to give her 
similar possession over the shop at Ramtek 
besides paying her Rs. 700 in cash as repre- 
senting her share of the cloth and outstand- 
ings belonging to the said shop. Other direc- 
tions and declarations “were given which 
do not at this stage call for specific men- 
tion. 


For the appellant the only finding 
impeached in this Court is that on the 
10th issue which runs thus: 


“Did the plaintiff recognise the defendant 
Govind as Nanaji'’s adopted son both dur- 
ing Nanaji’s lifetime and after his death 
and is she estopped from challenging the 
validity of Govind’s adoption for the 
reasons alleged in paragraph 10 of his 
written statement ?” 

* * * ; * 

[After dealing with the facts, the judg- 
ment proceeds as follows:— 


The learned District Judge named three 
things as necessary to bring a case 
witbin the scope of section 115, Indian 


Evidence Act, namely, (a) a representation 


which amounts to an intentional causing or 
permitting belief in another, (b) belief on the 
part of that other, and (c) action arising out 
of that belief. He then went on to hold that 
the record contains nothing to indicate that 
Govind changed his family and status on the 
faith of any representation made to him 
either before or at the time of his adop- 
tion, and that even if Chandrabhaga can te 
supposed to have represented to Govind in 
February 1907 that he was not an orphan, 
Govind could not possibly have been misled 
as to his real position. Adverting next to the 
position that an act or omission, no less than 
a statement, may give-rise to an estoppel, the 
lower Court dealt as follows with an argument 
that Chandrabhaga’s offer to take Govind 
in adoption should be regarded as tantamount 
to a representation that an orphan could be 
yalidly adopted and as accounting for 
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Govind’s willingness to leave his natural 
family: — . 
This is not Govind’s case. He has 


denied that he was an orphan when adopted. 
His case, on the other hand, is that his mother 
Muli gave him in adoption to Chandrabhaga. 
In short, he does not allege that he 
was led by Chandrabhaga’s conduct to 
believe that an orphan could be validly 
adopted and that he, therefore, went in 
adoption. Secondly, Chandrabhaga’s alleged 
representation by conduct might at the 
most be regarded as an admission on a 
point of law, and it has been held that an 
admission on a point of law is not an 
admission of a ‘thing’ within the meaning 
of section 115 of the Evidence Act.” 

Jhunka Prasad v. Nathu (1) was neat re- 
ferred to as authority for the proposition 
that there can be no estoppel against an 
adoptive mother who impeaches her adop- 
tion on the ground that a married man 
cannot be legally adopted. And finally, 
Tek Ohand v. Musammat Gopal Devi (2) 
and Aiyanna Chariar v. Lakshmi Ammal (8) 
were relied on as showing that where oppos- 
ing parties have equal means of knowing the 
law, no estoppel can arise from conduct 
based on a mistake of law. : 

In this Court the appellant’s learned 
Counsel cited the following cases as authori- 
ties for applying the doctrire of estoppel 
in respect of an adoption of a.person whose 
adoption is strictly prohibited:— 

(i) Gopalayyan v. Raghupatiayyan (4), 

(ii) Sadashiv Moreshwar Ghate v. Hari 

Moreshwar Ghate (5), 

(iii) Dharam Kunwar v. Balwant Singh (6), 
affirmed by the Jndicial Committee of the 
Privy Council sub iisdem nominibus [Dharam 
Kunwar y. Balwant Singh (7)}. 


(1) 18 Ind. Cas. 960; 35 A. 263; 11 A. D. J. 293. 

(2) 13 Ind. Cas. 482; 46 P. R. 1912; 127 P. L. R. 
1912; 180 P. W. R. 1912. 

(3) 10 Ind. Cas. 194; 21 M. L. J. 600; 10 M. L. T. 
19; (1911) 2 M. W. N. 62. 

(4) TM. H. C. R. 250. 

(5) 11 B. H, O. R. 190. 

(6) 30 A. 549; 5 A. L. J. 568; A. W. N. (1908) 23]; 
AM. L. T.8385. 

(7) 15 Ind. Cas. 673; 34 A. 398; 16 O. W. N. 675 
(P. C.); 9 A. L. J. 130; 14 Bom L.R. 485; (1919) M. 
W. N. 641; 12 M. L. T, 95; 16 C. L. J. 60; 23 M. L. J. 
200; 39 I, A. 142. 
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In the first of these it was undoubtedly 
held that, though a sister’s son cannot be 
legally adopted, yet a member of the adop- 
tive family who sought to impeach the 
adoption of such a person was precluded 
by a long course of acquiescence coupled 
with considerable changes in the situation 
of the adoptee. The judgment of the Court 
(Holloway and Innes, JJ.) was delivered 
on the 16th December 1872 but contains 
no reference to.section 115, Indian Evi- 
dence Act. In the Bombay case, decided 
on the 2lst September 1874, the question 
whether the adoptee’s adoption was legally 
invalid because his wpanayana and marriage 
ceremonies had already been performed in 
his natural family was not determined: 
here too there was no reference to the 
Indian Evidence Act, nor does the report 
show whether any attempt was made in 
argument to distinguish between conduct 
resolvable into a statement of fact onone 
hand and a statement of opinion or law 
on the other. The plaintiff in the Allah- 
abad case was the adoptive mother who 
sought to avoid the adoption on the ground 
that the authority given by her husband 
did not extend beyond the adoption of a 
second boy should the first adopted son 
die: their Lordships of the Privy Council, 
though confirming the decision of the lower 
Courts that the plaintiff was estopped, 
were of opinion that the suit must fail 
because the widow’s husband was shown 
to have given the more extended authority 
necessary to support the adoption. 


Kannammal v. Virasami (8) furnishes 
another instance of estoppel against a widow 
who, after representing to the adoptee’s 
parents that she had authority to adopt, 
sought years later to impeach her act for 
want of authority. This was cited by the 
appellant’s learned Counsel as negativing’ any 
necessity for showing that the adoptee had 
lost all his rights in his natural family or 
would have diffculty in recovering them. 
The report, however, isa brief one and we 
are not prepared to deduce from it the 
conclusion pressed upon us.- On the other 
hand, the following passage in the judgment 
serves rather to indicate that the learned 


(8) 15 M. 486, 2 M, L. J. 114, 
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Judges (Collins, C. J, and Wilkinson, J.) 
did regard the adoptee as ent off from his 
natural family :— 

“The plaintiff then brought up the “2nd 
defendant as her adopted son, and as such 
married him to the girl of her choice, and as 
her adopted son he for years performed 
funeral ceremony of her husband.” 

That the belief induced in the person who 
sets up an estoppel must be one in a fact, not in 
a proposition of law, washeld by Broughton, J., 
in Rajnarain Bose v. Universal Infe Assurance 
Company (9). This view seems tous to 
find distinct support in Gopee Doll v. 
Ohundraolee Buhoojee (10), where the plaintiff 
Girdhareejee claimed as heir of one Luch- 
munjee whose widow was the defendant. The 
original owner of the property in dispute 
was one Damoodurjee who died leaving two 
widows, to whom he gave power to adopt 
sons. One widow adopted the plaintiff’s 
father and the other adopted Luchmunjee. 
If Luchmunjee was not adopted, the plaint- 
iff's claim failed, and the defendant in her 
pleadings denied the validity of the adoption. 
Before the Judicial Committee of the Privy 
Council it was argued for Girdhareejee that 
the defendant was estopped from pleading 
the invalidity alleged by her, inasmuch as she 
had represented in former suits, by letters 
and by other actions, that Luchmnunjee was 
the adopted son of Damoodurjee. But their 
Lordships said: ; 

“There is no estoppel in tbis case. There 
has been no misrepresentation on the part 
of Luchmunjee, or the defendant, on any 
matter of fact. She is alleged to have re- 
presented that Luchmunjee was adopted. 
The plaintiffs case is that Luchmunjee was 
in fact adopted. So far as the fact is concern- 
ed, there is no misrepresentation. It comes 
to no more than this, that she has arrived 
at ar conclusion that the adoption which is 
admitted in fact was valid in law, a conclu- 
sion which in their Lordships’ judgment is 
erroneous; but that creates no estoppel 
whatever between the parties.” 

A similar pronouncement by the highest 
judicial authority isto be found in Surendro 
Keshub Roy v. Doorgascondery Dossee (11), 


(9) 7 C, 594; 10 C. Ts, R. 561. 
410) 11 B. L. R. 391; 19 W. R., 12; I. A. Sup, 181. 
(11) 19 C. 518; 19 I. A. 108. 
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where the younger of the two widows, who 
in obedience to their husband’s Will had 
simultaneously adopted a son each, sought as 
against the adoptee of the elder widow to 
plead the invalidity of such a double adopticn. 
Their Lordships said: — 

“hey observe that the word ‘estop’ 
often used in Indian cases very loosely to 
denote obligations which do not rest on 
estoppel at all. Such uses of the word are 
not countenanced by the definition of estoppel 
in section 115 of the Indian Evidence Act. 
It would indeed be difficult to see how the 
younger Ranee (widow), who represents the 
whole inheritance in an administration suit, 
could be prevented from pleading anything 
but the true state of the case. However that 
may be, it is not the fact that she has caused 
anybody to believe something to be true 
which she now alleges not to betrue. She 
is entitled to raise any defence which the 
facts of the case will support.” 

_ Further authority for the proposition that 
an admission on a point of law cannot work - 
an estoppel under section 115, Indian.Evi- 
dence Act, will be found in Jagwant Singh 
v. Silan Singh (12) and Jethabhai Purbhudas 
v. Nathabhai Bavoji (13). It was doubt- 


less on this ground that in Jhunka 
Prasad v. Nathu (1) Griffin and 
Chamier, JJ., held that no question of 


estoppel could arise where the adoption of a 
married Sudra by his paternal uncle was 
impeached by that uncle more than 6 years 
after the adoption: unfortunately the judg- 
ment contains no reason or reference to 
authority in support of this conclusion, 

On the other hand, there are not wanting 
authorities which support the appellant’s 
contention though not mentioned by his 
learned Counsel. Thus in Sarat Chunder 
Dey v. Gcpal Chunder Laha (14) their Lord- 
ships of the Privy Council, in the course of 
considering the Full Bench decision in Vishnu 
y. Krishnan (15), said :-— 


“Their Lordships would also have great 
difficulty in holding, as the High Court did, 
that a series of acts by which an adoption is 
professedly made and subsequently recog- 


(12) 21 A. 285; A. W. N. (1899) 66. 

(18) 28 B. 399 at p. 407; 6 Bom. L, R. 428. 
(14) 20 0. 296 at p. 313; 19.1. A. 203. 
(15) 7 M. 3. 
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nised, constitute a representation in law only 
and not of fact.” 

The Madras High Court had held that the 
adoptive father’s conduct in making andacting 
upon the adoption had created no false 
impression in the adoptee’s mind as to any 
question of fact, but had at most contributed 
to instil in him an error on the question 
of law as to the. validity of the adoption. 
In Gurulingaswami v. Ramalakshmamma (16) 
while Shephard, J., thought that mo 
estoppel arose from the mere fact that the 
plaintiff (a reversioner) concurred in an 
adoption supposed by all parties concerned 
to be legal and valid, Muttusami Ayyar, 
J., went further and said: — 

“No estoppel can arise from ignorance. 
of law which both parties must be presumed 
to know. The adoption took place in 1888, 
whilst this suit was brought in 1892, There 
are not in this case equitable considerations 
consequent on the growth of a new family 
or rights of property under an invalid 
adoption concurred in for a considerable 
interval of time.” 


Evidently the learned Hindu Judge 
considered that even the power to impeach 
an adoption as invalid on a pure point 
of law might be lost if the considerations 
he mentioned obtained. And the same 
view was apparently taken in Vazthilinga 
Mudali v. Munigan (17), where too an 
orphan’s adoption was impugned. 


The authorities so far examined seem 
to us to leave room for considerable doubt 
as to’ whether section 115, Indian Evidence 
Act, does or does not apply to a case 
where conduct relied on as giving rise 
to an estoppel amounts in effect to no more 
than an assurance that an adoption is valid. 
We are, therefore, inclined to attach special 
weight to the view expressed by Johnstone 
and Rattigan, JJ., in Tek Ohand v. Musammat 
Gopal Devt (2), one of the cases relied 


on by the lower Court. There the 
observations of the Judicial Committee 
above quoted from Sarat Ohunder Dey v. 


Gopal Ohunder Laha (14) were explained as 
follows — 


“The matters dealt with in the Madras 


(16) 18 M. 63 at p. 58; 4 M. L. J. 287. 
(17) 15 Ind. Cas. 299; 37 M. 529; 23 M. L. J. 189; 
1912) M. W. N. 1127. 
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judgment [Vishnu v. Krishnan (15)] were 
in reality largely, if not entirely, matters 
of fact, and denial of those matters was 
what section 115 of the Indian Evidence 
Act, rightly interpreted, prohibited the 
party from making. The Privy Council 
did not in any way hold that section 115 
covered estoppel in connection with 
representation not only of ‘things’, that is, 
fasts, but also representations in law: their 
Lordships merely expressed the opinion 
that ‘a series of acts by which an adoption 
is professedly made and subsequently recog- 
nised’ cannot be taken as constituting a 
representation in law only and not of fact.” 


The opinion of Mr. Bigelow in his learned 
“Treatise on the Law of Estoppel” (6th 
edition, pages 634—636) is expressly that 
a representation in order to work an 
estoppel must generally be a material 
statement of fact. He says also:— 


“It can seldom happen that a statement 
of opinion or of a proposition of law will 
conclude the party making it from denying 
its correctness; except where it is understood 
to mean nothing but a simple statement 
of facb............ The rule we apprehend to 
be this; that where the statement or conduct 
is not resolvable into a statement of fact 
as distinguished from a statement of epinion 
or of law, and does not amount to a 
contract, the party making it is not bound, 
unless he was guilty of clear moral fraud, 
or unless he stood ina relation of confidence 
towards him to whom it was made............ 
The rule in regard to statements of opinion 
and statements of law is, it seems, based 
upon the ground that the truth is uncertain, 
or that the person to whom the statement 
is made knows as much about the matter 
as the other. When this is not the case. 
when the person making the statement in 
the form of an opinion, or perhaps of a 
rule of law, knows of facts which make 
the ‘opinion’ a sham, or knows that his 
rule of law is false, he has really made 
a misrepresentation of fact in the one 
case, and of something in the nature of 
fact in the other (in that his statement 
amounts to an assertion that the law has 
been so laid down); and then if the rest 


` of the elements required in ordinary cases 


of misrepresentation are present, the estoppel 
is made out,” 
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On the whole the balance of authority 
in our opinion favours the view adopted 
by the District Judge. We hold then that, 
in so far as the plaintiff Chandrabhaga 
Bai’s condict in adopting the appellant 
and subsequently supporting the adoption 
can be regarded, as equivalent to a 
representation that an orphan can be 
validly adopted, it does not give rise to 
an estoppel. That Chandrabhaga Bai ever 
made to the appellant an express oral 
or written representation asserting the 
adoption of an orphan to be legal either 
under the general Hindu law or by virtue of 
a custom in the caste (Barai), has not been 
suggested at any stage of this litigation. 

We are furtber of opinion that the appel- 
lant has failed to establish clearly the con- 
nection of cause and effect between Chandra- 
bhaga Bai’s conduct and his acceptance of 


the adcption. There is no doubt considerable. 


resemblance between the facts of this case and 
those of Dharam Kunwar v. Balwant Singh 
(7). But there are important differences, 
apart from the point that in the Allahabad 
case the representation out of which estoppel 
was said. to arise related toa matter of pure 
fact, namely, whether the plaintiff’s husband 
had given her authority to adopt only one 
boy or to take several, one after the other, if 
deaths rendered that, course necessary. 
There the adoptee was only 14 and was made 
over by his natural father, so that he had no 
shoice in the transaction; he was evidently 
married while still a minor and to the girl 
of his adoptive mother’s choice; and not a 
few changes of position had taken place in 
consequence of the adoptive mother’s be- 
haviour. In the words of their Lordships :— 


“She (plaintiff) could not now be allowed 
to change her story without grave injustice 
ensuing to those who have acted in reliance 
upon her deliberate and repeated representa- 
tions, 
his natural family; he has undergone a change 
of social status which may or may not be 
beneficial to him, but which has certainly so 
altered his mode of life as to make a relapse 
into his former condition a grievous hardship 
upon him. Heand his friends have been 
driven to expenses in the maintenance of the 
privileges with which the Rani (plaintiff) 

urported to endow him. He married on 
the faith of his adoptive mother’s word, and 
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no doubt has creditors who have sold him 
goods or lent him money in like reliance on’ 
her good faith.” 


The adoptee’s position and that of the 
adoptive mother are widely different in the 
present case. Chandrabhaga Bai is an illiter- 
ate woman only 4 or 5 years older than’ 
the appellant and with several elderly ladies, 
including Nanaji’s mother Amba Bai, in the 
household would have little real authority: 
her own evidence as P. W. No. 12 to this 
effect is borne out by the fact that the, 
adoption-deed (exhibit D-1) was executed by 
4 senior ladies besides the two co-widows. 
The appellant, on the other hand, has had 
a fairly good edupation which includes a fair 
knowledge of English, He is still in posses- 
sion of his natural father Balaji’s estate, 
Balaji having left no other children or 
brothers. Balaji’s old friend Krishna Rao, 
(D. W. No. 5) could not say if any more dis- 
tant heirs than brothers exist, nor does the 
record contain any indication that the ap- 
pellant’s retention of Balaji’s property, which. 
has already lasted some 10 years, is likely 
to be threatened. The appellant, moreover, 
married as a major a girl of his own choice 
and being in possession of Nanaji’s estate. 
must have used its resources in opposing. 
the suits brought against him. Similarly, 
the - position of sccial importance, described 
by the Tahsildar (D. W. No. 15), Munsif 
(D. W. No. 16) and Circle Inspector (D. W.. 
No. 17) of Ramtek, to which he has attained, 
is the outcome of his volition exercised after 
reaching majority. The Counsel (D. W. No. 
3) who drafted the joint written statement 
which was filed on behalf of Chandrabhaga. 
Bai and the appellant in Ganpati’s snuit. 
(No. 114 of 1907) on the 5th February 
1908, deposed that the appellant was al- 
ready ‘sufficiently grown up to understand 
his position and to give instructions in- 
dependently. On the 15th February 1908, 
when Ganpati’s written reply to the defence 
was put in, the appellant became aware that 
his adoption was impeached on the ground, 
that it took place when both his parents 
were dead, and on the 12th August following 
—a month or so after he attained majority 
—he expressly endorsed all the defences al- 


-ready advanced, including a denial that an 


orphan cannot be validly adopted. Lastly 
he did not even offer to enter the witness- 
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box and testify to the considerations which 
determined his conduct until the 4th May 
1914, a week after he had closed his case 
and ð months after the examination of his 
own latest witness (Buddhu Singh, No. 14). 
In this state of the facts there seems to be 
good reason to doubt whether—to use the 
language of Lord Esher, M. R.,in Seton v. 
Lafone (18)—Chandrabhaga Bai’s conduct 
was the “proximate” or “real” cause of the 
appellant’s assent to being adopted in the 
first instance or of his acceptance of the posi- 
tion only 17 months later and onwards. 

The appeal in Chandrabhaga Bai’s suit, 
thérefore, fails and is dismissed with costs. 
As against Amba Bai the appellant’s case is 
admittedly no stronger: accordingly the 

' appeal (No, 76 of 1914) to which that lady 
is respondent is, like the present one, 
dismissed with costs. 

It rémains to consider two objections to 
the lower Court’s decree which have been 
advanced on behalf of Chandrabhaga Bai. 
The first impeaches the- view expressed in 
thé District Judge’s 59th paragraph that 
Bhagirathi Bai (defendant No. 2) could 
alienate her life-interest in her husband’s 
estate. The contention here is that Chand- 
rabhaga Bai is not bound by any alienation 
effected by her co-widow and that consequent- 
ly she is entitled to a decree for possession 
of the entire estate in the appellant’s hands, 
This is rested on Musammat Chander v. 
Murat Singh (19) and Balu Bai v. Tanu Bai 
(20). In the former one of two sisters who 
had succeeded to their father’s property 
sold her share and the vendees sued the other 
for possession. Stevens, J. C., held that 
the estate ef two sisters is one like that of 
two widows; that neither could alienate 
without the consent of the other; and 
that the -vendees’ suit must for want of 
such consent be wholly dismissed. The 
conclusion reached was based on the ruling of 
their Lordships of the Privy Council in Bhug- 
wandeen Doobey v. Myna Baee (21), the facts and 
reasoning in which were considered in Balu 
Bai v. Tanu Bas (20) where also the rights 


(18) (1887) 19 Q. B. D. 68 at pp. 70, 71; 56 L. J. Q. 
B. 416; 57 L, T. 547; 85 W. R. 749. 

(19) 7 C. P. L. R. 158. 

(20) 24 Ind. Cas. 808; 10 N. L. R. 51. 

(21) 11 M. I. A. 487;9 W. R. (P. 0.) 23; 2 Suth, P. 
Q, J. 124; 2 Sar. P. U. J. 327; 20 E. R. 184. 
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of sisters inter se were in dispute. The 
last mentioned case contains an obiter dictum 
that the ratio decidendi in Musammat Chun. 
der y. Murat Singh (19) is beyond dispute, but 
actually decided that it is open to two sisters 
who have inherited their father’s property to 
make by agreement a partition which will 
extinguish the right of survivorship inter se, 
In several other High Courts recent authority 
favours the view that one of two co-widows is 
at liberty to alienate her life-interest in her 
husband's estate. Of the cases cited by the 
District Judge in this connection Janoki Nath 
v. Mothuranath (22) is not really in point, the 
parties being governed by tke Dayabhaga. 
Kanni Ammal v. Ammakannu Ammal (23) and 
Vadali Mamidigadu v. Kotipalli Ramayya (24) 
deal respectively with the rights of two 
daughters and two widows and in neither did 
partition between the co-heirs precede the 
disputed alienation. In Hari Narayan 
Jog v. Vitai (25) Chandavarkar and 
Heaton, JJ., laid stress on the point, 
mentioned also by tha late learned Shastri 
Golapchandra Sarkar at page 430 of his 
“Treatise on Hindu Law” (4th edition), that 
the Mitakshara in a passage accidentally 
omitted by Colebrooke expressly lays down 
that two or more co-widows jointly in- 
heriting their husband’s estate shall take 
the same by dividing it. And in Durga Dutt 
v. Gita (26) Stanley, @.J., and Griffin, J., 
explained in a manner which we accept as 
correct that their Lordships of the Privy 
Council did not in Bhugwandeen v. Myna Buee 
(21) lay down that one co-widow covld not 
alienate her life-interest without the other’s 
consent. We concur, moreover, with Shastri 
Golapchandra Sarkar in thinking that a 
female co-heir should in equity be held to 
have the same rights over her share as if she 
had been the sole heir. 

In view of the more recent authorities 
which we have cited, we are unable to agree 
with the decision in Musammat Chunder v, 
Murat Singh (19). The right of two co-widows 
to partition the estate inherited from their 


(22) 9 ©. 580; 12 C. L. R. 215. 
(23) 23 M. 504; 10 M. L. J. 253. 

(24) 26 M. 334, 

(25) 31 B. 560; 9 Bom. L. R. 1049. 

(26) 9 Ind. Cas. 498; 33 A. 443; 8 A. L. J. 220, 
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husband is now well settled, though the divi- 
sion is not to be made with the objects pro- 
perly kept in view where male co-parceners 
are concerned: see Sundar v. Parbati (27) 
and Musammat Dal Koer v. Musammat Panbas 
Koer (28). Partition will not affect the 
right of survivorship which results from the 
position that the co-widows are joint tenants 
holding one estate: see Gajapathi Nilamani 
v. Gajapatht Radhamant (29). Similarly, one 
co-widow can alienate for her life her share, 
whether before or after partition, though the 
alienation will only be binding on the other, 
soas to defeat her right of survivorship, if 
that other consented to it. 

We do not feel at all pressed by the con- 
sideration that Bhagirathi Bai took no con- 
veyance from the appellant, though he was 
in possession of the entire estate. The regis- 
tered farkhainamea (Exhibit D-3) executed 
by her begins by setting out that the 
appellant’s adoption is invalid and goes 
on to relinquish all further claim to certain 
property in consideration of being placed 
in possession of a quarter of the same 
property. The arrangement thus evidenced 
was embodied in the decree deciding the 
suit, and weare unable to distinguish the 
effect of all this from that of an alienation 
by Bhagirathi Bai to the appellant of her 

‘interest in all bat one quarter of her hus- 
band’s estate. The appellant had no estate 
which he could himself convey. This view 
seems tous to find support in Sheo Singh v. 
Jeoni (80), Ram Sarup v. Ram Dei (31), 


Khunni Lal v. Gobind Krishna Narain (32) 


and Kambinayant Javeaj, Timmaji Amma Garu 
v. Kambinayani Javvajt Subbarajgu Nayanivaru 


(33). 


(27) 12 A. 61 at p. 57; 16 I. A. 186; 5 Sar. P.O. J. 
448, 


(28) 8 C. W. N. 658. 

(29) 1 M. 290; I Ind. Jur. 589; 4 I. A. 212; 1 O. L. 
R: 97; 3 Sar. P. O. J. 753; 3 Suth. P. O. J. 365. 

(80) 19 A. 524; A. W. N. (1897) 141. 

(31) 29 A. 239; 4 A. L. J, 168; A. W. N. (1907) 33; 
3 M. L. T. 59. 

(32) 10 Ind. Oas. 477; 33 A. 356; 15 C. W. N. 545 
(P. C.); 8 A. L. J. 552; 18 Bom. L, R. 427; 13 C. L. J. 
575; 10 M. L. T. 25; 21 M. L. J. 645; (1911) 1M. W. 
N. 432; 38 I. A. 87. 


(88) 5 Ind. Cas. 640; (1910) M, W, N. 60; 22 M. L. 
J. 204; 7 M. L. T, 340; 33 M. 473. 
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The first objection thus fails, 


Appeal dismissed, 


(Note: The rest of the judgment is immaterial for 
the purpose of report.— Ed. ] 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civit Arrear No. 6 or 1914. 
April 27, 1915. 

Present: —Mr. Stuart, A. J. O., and 
Pandit Kanhaiya Lal, A, J.C. 
GAJODHAR—Derenpant— 

APPELLANT 
versus 
Raja UDIT NARAIN SINGH—PLAINTIFF 
— RESPONDENT. 

Oudh Laws Act (XVII of 1876), 2.9 (o)—Under- 
proprietor in mahal of village—Proprietor of another 
mahal of village—Village community, members of— 
Pre-emption, right of —Lots, determination by. 

‘An under-proprietor of certain specified plots in a 
mahal ofa village and the proprietor of another 
mahal in the same village, are both members of 
the village community within the meaning 
of the third clause of section 9 of the Oudh 
Laws Act, and neither hasa right of pre-emption 
superior to that of the other. Lots ought to be 
drawn to determine who as between them is en- 
titled to pre-empt. [p. 685, cols, 1 & 2.] 

Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 23rd Decem- 
ber 1913. 


Pandit Gokaran Nath Misra, for the 
Appellant. 

Babu Bisheshwar Nath Srivastaya, for the 
Respondent, 


JUDGMENT.—Certain specified plots in 
Mahal Maheshar Bakhsh Singh in the 
village of Chand Sahaliin the Bara Banki 
district, the property of Thakur Sheopal 
Singh, Talukdar of Rampur Mathra, were 
sold by the Court of Wards on behalf of 
the said Talukdar, whose property was 
under the management of the Court of Wards, 
by a deed dated 3rd October 1912 to 
Gajodhar Kurmi, a.resident of Bhikhari- 
pur. Raja Udit Narain Singh, Talukdar 
of Ram Nagar, asserting a right of pre-. 
emption under the provisions of Chapter 
II, Act XVIII of 1876, instituted a suit 
for possession of the plots in question on 
payment of consideration stated in the 
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deed. The Raja alleged in the plaint that 
the village of Chand Sahali was divided 
into two mahals known as Mahal Maheshar 
Bakhsh Singh and Mahal Raja Sarabjit 
Singh, that he was the sole owner of Mahal 
Raja Sarabjit Singh and that Mahal 
Maheshar Bakhsh Singh contained two 
khatas, the frst of which, comprising the 
major portion of the area included in the 
mahals, was owned in entirety by Thakur 
‘Sheopal Singh, and the second of which 
was a shamilat mahal divided into 16 shares, 
5 belonging to the owner of Mahal Maheshar 
Bakhsh Singh and eleven belonging to 
himself as owner of Mahal Raja Sarabjit 
Singh. He thereby asserted that he was 
a co-sharer ina khata which formed a part 
of Mahal Maheshar Bakhsh Singh, and was 
thus a co-sharer in that mahal within the 
meaning of the second clause of section 9, 
Act XVIII of 1876. He denied that 
Gajodhar, the vendee, was a co-sharer in 
the mahal in questicn. 


Gajodhar asserted in reply that the Raja 
of Ram Nagar had no” interest in Mahal 
Maheshar’ Bakhsh Singh and that he hime 
self was a co-sharer in that mahal. He 
further asserted that he had intimated to 
the Raja his intention of purchasing the 
specified plots in question before his purchase 
was completed, and that the Raja had 
agreed to the completion of the transaction, 
and was thus estopped from setting up a 
right of pre-emption with respect to those 
plots. 

The learned Subordinate Judge found 
that the Raja of Ram Nagar owns ashare 
in a khata which forms an integral por- 
tion of Mahal Maheshar Bakhsh Singh, and 
is thus a cosharer in Mahal Maheshar 
Bakhsh Singh. He found that Gajodhar is 
not aco-sharer in Mahal Maheshar Bakhsh 
Singh. He did not decide clearly whether 
Gajodhar is an under-proprietor or a tenant 
in the said mahal. He finally found that 
the Raja had not agreed to the purchase 
made by Gajodhar, and that he was not 
estopped from asserting a right of pre- 
emption. He, therefore, decreed the claim 
of the Raja for possession. The present 
appeal is preferred. 

. The first point for decision is, whether 
the Raja of Ram Nagar is a co-sharer in 
Mahal Maheshar Bakhsh Singh. At the 
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time of the first Regular Settlement the 
village of Chand Sahali was divided into two 
mahuls and one chak. The frst muhal 
consisted of a two-annas share in the village 
and was owned by Thakur Sarabjit Singh, 
Talukdar of Ram Nagar. The second mahal 
consisted of a fourteen-annas share in the 
village and was owned by the Talukdar of 
Mohammadpur. The chak, which was 
known as Chak Andi, consisted of shami- 
lat, half of which was owned by the Taluk- 
dar of Ram Nagar and half by the Talukdar 
of Mohammadpur. The shares were record- 
ed in the Revenue Court in the first Regular 
Settlement in the following manner:— 





i 

1 Amount of 

‘land revenue 
payable, 


|| 
| 


Name of Owner, Detailed shares. 

















ee 








(a) Thakur Sa- | Two-annas share inj) Rs. a, p. 
rabjit Singh of | Chand Sakali. || 
Ram Nagar. .> 17960 
2 Eight-annas share in | 
Chak Andi. 'J 
| 
(b) Thakur Gan-| Fourteen-annas share } 
ga Singh of | in Chand Sahali. | 
Mohammad- f 1,076 4 0 
pur. Eight-annas share in , i 
Chak Andi. |j 








The tenure is recorded as pattidari and 
each patti is separately assessed. 


In the kabuliat executed by the Talukdar 
of Ram Nagar in favour of Government as an 
incident of his receipt of a sanad, the shares 
mentioned under (a) are included as a por- 
tion of his talukdari property being described 
as No. 35 in Parganah Mohammadpur, it 
being noted inthe remarks column that Patti 
Ganga Singh is excepted. In the kabuliat 
similarly exesuted by the Talukdar of Moham- 
madpur at the same time, the shares in- 
cluded under (b) are similarly recorded as 
a portion of his talukdart property being de- 
scribed as No. 2 in Parganah Mohammadpur. 
In the recent Settlement the record is made 
as follows :— 

Mahal Dan Bahadur Singh (which is now 
known as Mahal Maheshar Bakhsh Singh) is 
divided into two khatas. In khata No. 1 
the name of the lambardar and sole sharer is 
given as Thakur Mahesher Bakhsh Singh, 
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His share is recorded as sixteen annas. The 
area uf the mahal is recorded as 13843 — 7—0. 
The land revenue is recorded as Rs. 1,335 for 
the first five years of Settlement, the amount 
being varied after the first five years. There 
ig no other entry in khata No.1. In khata 
No. 2 the name of the lambardar is given as 
Maheshar Bakhsh Singh. The share again 
amounts to sixteen annas. The area is 
611—5—0. The land.revenue is stated to be 
Rs. 15-5-0. The names of the sharers are 
recorded ina peculiar manner. The shares 
are given as shamilat-deh and it is noted that 
Mahal Dan Bahadur Singh owns five annas 
and Mahal Sarabjit Singh owns eleven 
annas. There is an attempt made to add 
up the area and the land revenue. But the 
totals do not correspond to the real totals 
of the area and land revenue as given. The 
fact that the totals are given incorrectly 
shows that the khewaé was prepared carelessly 
and loosely. The remaining khewatin the 
village is of Mahal Sarabjit Singh in which 
the lambardar and sole sharer is described as 
Raja Sarabjit Singhof Ram Nagar. The 
shares are given as 16 annas. The area 
is given as 323—4—3, and the land revenue 
is Rs. 220 for the first five years. Comparing 
the old Settlement and the new Settlement 
we find that there is no reason to suppose 
that the mahals constituted by the recent 
Settlement differed in’ any way from the 
mahals constituted by the old Settlement. The 
fourteen-annas share which formerly belonged 
to the Talukdar of Mohammadpur now appears 
as khata No.1 in Mahal Dan Bahadur Singh, 
which is now known as Mahal Maheshar 
Bakhsh Singh. The two-annas share former- 
ly owned by Thakur Sarabjit Singh appears 
as Mahal Sarabjit Singh owned by Raja 
Sarabjit Singh; and the old Chak Andi 
appears as khata No. 2 knownas shamilat-deh, 
The shares were formerly halfand half. They 
have now become a five-annas share owned 
by Thakur Maheshar Bakhsh Singh and an 
eleyen annas share owned by Raja Sarabjit 
Singh. Itis to be noted that the Talukdar of 
Mohammadpur has transferred all his rights 
in the village. We bave to consider whe- 
ther this shamlat-deh, which is now describ- 
ed as khata No. 2in Mahal Dan Bahadur 
Singh, is really a portion of that mahal, The 
shamilat-deh is clearly the old Chak Andi, 
and the old Settlement shows that this was 
a chak distinct from the two mahals. The 
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owners of the two mahals were co-sharers in 
the chak, but the owner in each mahal was not 
a co-sharer in the other mahal. In spite of 
the fact that the shamilat-deh has now 
been given a khata number in Mahal Dan 
Bahadur Singh, we consider that it still 
forms an entity separate from either mahal, 
The owners of the mahals are co-sharers 
in the shamilat-deh. But it is clear from 
the entry in khata No. 1 of Mahal Dan 
Bahadur Singh that the Raja of Ram Nagar 
is not a co-sharer in Mahal Dan Bahadur 
Singh. He is not described anywhere as a 
co-sharer, and if he had been a-co-sharer the 
entries, had the respondent’s contention been 
correct, would have been of this nature :— 


Mahal Dan BAHADUR SINGH, 


Name of lambarbar , Maheshar Bakhsh Singh. 


Name of sharers > Maheshar Bakhsh Singh 
and Raja Sarabjit Singh. 
Khata No. 1 Total .. Sixteen annas, 
« Maheshar Bakhsh Singh 
sixteen annas; Raja Sar- 
abjit Singh, nil. 


Detail of shares 


Khata No. 2 Total . Sixteen annas, 


Name of lamburdar . Maheshar Bakhsh Singh, ’ 


. Maheshar Bakhsh Singh 
and Raja Sarabjit Singh, 


Name of sharers 


a Raja Sarabjit Singh, 
eleven annas; Maheshar 
Bakhsh Singh, five, 
annas. 


Detail of shareg 


The fact that the entries are not made in 
this way goes toshow that Chak Andi was- 
not made a portion of Mahal Dan Bahadur 
Singh in the recent Settlement. By a careless 
entry it was given a khata number in that 
mahal. But that circumstance does not 
show that it becomes a portion of that mahal.’ 
Thus the Raja of Ram Nagar is not ‘a 
co-sharer in Mahal Maheshar Bakhsh 
is the cwner of Mahal 
Raja Sarabjit Singh in the same village 
of Chand Sahali. The circumstance that 
he is not a co-sharer in the mahal prevents 
his having title toclaim pre-emption under. 
the provisions of the second clause of section 
9. But he is, of course, a member of the 
village community, and, as such, has a- 
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right to claim pre-emption under the pro- 
visions of the third clause of the same 
section. 

We have now to consider what is the title 
of Gajodhar in the village. In 1867 ths 
present Mahal Maheshar Bakhsh Singh 
belonged to Thakur Ganga Singh, Talukdar 
of Mohammadpur. The latter transferred 
on the 9th June 1867 certain specified lands 
in that mahal to Janki Pershad Tewari, 
who subsequently transferred those lands” to 
Suraj Bali, father of Gajodhar, by a deed 
of sale, dated 3lst July 1874. The deed 
of transfer in favour of Janki Pershad is 
of a peculiar nature. It was for a consider- 
ation of Rs. 500, but nevertheless it is 
ealled a deed of gift. The talukdar agrees 
therein to put Janki Pershad in possession 
of certain plots and charge no rent on the 
same in perpetuity. The talukdar further 
agrees to pay land revenne on the plots. He 
says that he releases in perpetuity the trans: 
feree from the liability to pay rent and that 
he will pay the Government revenue of this 
land together with the Government revenue 
of the remaining land that he owned in 
the mahal. He does not give Janki Pershad 
a right of transfer explicitly. But he 
does not deny that the right he gives is 
transferable, and on reading the deed as a 
‘whole we find that Janki Pershad was 
given a right of transfer over the 
land in question, Thus Janki Pershad 
obtained a heritable and transferable right 
in the land which formed the subject of the 
deed of transfer, He subseqnantly trans- 
ferred that right to the father of the present 
appellant. He was liable to pay rent under 
the terms of that deed, for the liability to 
pay rent is noted in the deed although the 
talukdar exempted him from liability. We 
do not find that full proprietary title passed 
under this deed. The Revenue Authorities 
appear to have arrived atthe same con- 
clusion, for nowhere has Janki Pershad or his 
successor-in-interest ever been recorded as 
& proprietor in this village. But on these 
facts we find that the appellant isan under- 
proprietor in the mahal. He is thus also a 
member of the village commanity within 
the meaning of the third clause of section 


Tt remains toconsider whether the respond- 
ent has heen estopped by his own conduct in 
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asserting the right of pre-emption. We 
have examined the evidence adduced 
by the appellant upon this point. The 


learned Subordinate Judge who heard the 
evidence did not consider it reliable, and 
after examining it we arrive at the same 
conclusion. We, therefore, find that the 
respondent is not estopped from asserting 
a right of pre-emption, but that he has 
not a right of pre-emption superior to that 
possessed “by the vendee. Both of them 
are members of the village community 
within the meaning of the third clanse of 
section 9, Act XVILI of 1876, and neither 
has a right superior to that of the other. 

We have not so far touched on the 
question of assessment of costs in the 
lower Court which was algo raised in the 
appeal, and we need not go into that 
question in view of the fact that we consider 
that, as each party has an equal right 
to pre-emption in the property in dispute, 
the costs of the proceedings in both Courts 
should be borne by them. 

We, therefore, decide that the purties shall 
draw lots according to the pravisions of 
section 9 of Act XVIII of 1876 to determine 
who is entitled to the property in question. 
The amount fixed for payment into Court 
has, we understand, already been paid. If 
the appellant succeeds in the drawing of 
lots, the amount paid by the respondent 
into Court will be returned to the respondent 
and possession of the plots will be given 
to appellant. If the respondent succeeds, 
the possession of the property will remain 
with the respondent and the amount paid 
into Court will be given to the appellant. 
——Lots were drawn in our presence and 
Counsel for the parties. 

P. Gokaran Nath, for Appellant, } 
Mr. Bisheshwar Nath, for Respondent. ) 

The respondent failed and the appellant 
succeeded in the drawing of lots, The 
amount paid by the respondent into Court 
will be returned to respondent, and possession 
of the plots will be given to the vendee 
Gajodhar, appellant. The suit for pre- 
emption will stand dismissed. Costs will 
be borne out by parties throughout. 

Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER'S 
$ ` COURT. 
. Orvis MISCELLANEOUS APPLICATION No. 521 
or 1915. 
February 1, 1916. 
. Present: —Mr. Lindsay, J. O. 
SYED HUSAIN—DEFENDANT— 
ÅPPLICANT 
E versus 
Musammat SAJJADI BEGAM—Ptaintivr— 
. Opposite Party. : 
Civil Procedure Code (Act V of 1908), ss, 22, 
23— Plaintiff, right of—Suwit, forum of, selection of—— 
Transfer of case, grounds for. h Ta 
The plaintif has aright to bring a suit in any 
Court which the law allows, and a strong case based 
either on some ground of expense or convenience 
must be made out in order to overrule the right of 
the plaintiff to select the forum of his suit. ; 
Syed Zahur Ahmad, for the Applicant, 
-. Mirza Sami Ullah Beg and Pandit Brijnath 
‘Siarga, for the Opposite Party. f 
JUDGMENT.—This is an application 
under sections 22 and 23 of the Code of 
Civil Procedure for the transfer of a suit 
now pending in the Court of the Additional 
Munsif of Lucknow to a Court having 
jurisdiction in Cawnpore. The plaintiff in 
the suitis Musammat Sajjadi Begam, who 
claims to be one of the heirs of one 
Mohammad Murtaza, deceased. The lady’s 
claim is to recover a one-twelfth share 
of the property left by Mohammad Murtaza, 
some of that property” being immoveable. 
It is stated in the petition that out of the 
four items of immoveable property in suit, 
two of them valued at Rs. 2,000 are 
situated in Lucknow City, while the other 
two items the total value of which comes 
to Rs. 6,000 are situated in the Cawnpore 
district. The case for the plaintiff, it is 
said, is that this property came wrongfully 
into the hands of the defendant Syed 
Husain after the death of Mohammad 
Murtaza and the allegation for the plaintiff 
is that Syed Husain was the general agent 
of Mohammad Murtaza and that he has 
managed to get hold of the property in 
this way. On the other hand, Syed Husain’s 
defence is that he bought the property 
from Mohammad Murtaza, and it is 
represented on his behalf that it would 
be more convenient to have the trial at 
Cawnpore because the sale-deed upon 
which the defendant relies was settled, 
executed, and registered at Cawnpore. 
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All the attesting witnesses are said to. 
reside there and there is, of course, the 
fact that the greater portion of the property 
is situated in the Cawnpore district, On 
the other hand, it has been represented on 
behalf of the plaintif Musammat Sajjadi 
Begam that it will be necessary for her 
to examine witnesses in Lucknow to prove 
certain dealings between the defendant 
and Mohammad Murtaza, dealings which 
would show that the defendant, who is the 
applicant here, was in fact the general 
agent of Mohammad Murtaza. The law 
is that the plaintiff has a right to bring 
a suit in any Court which the law allows, 
and a strong, case based either on some 
ground of expense or convenience must 
be made ont in order to overrule the 
right of the plaintiff to select the forum 
of his suit, In the present instance I am 
satisfied that there is no question of the 
balance of convenience of the parties. After 
all Cawnpore is only 40 or 50 miles from 
Lucknow and I do not think that the 
summoning of witnesses from Cawnpore 
to Lucknow will cause either inconvenience 
on enormous expense. I, therefore, think that 
this application must be refused, I dismiss 
it accordingly with costs. 


Application rejected, 


CALCUTTA HIGH COURT. - 
Appeal FROM ORIGINAL Decree No. 429 
or 1912. 
N June 17, 1914. 
Iresent:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr, Justice Beacheroft. 
BRAHMADAT TEWARI—CAVEATOR—- 
ÅPPELLANT 
VETEUS 
CHAUDAN BIBI—PETITIONER— 
RESPONDENT. A 
Will—Probate, grant of, where attesting witnesses 
did not prove due execution—-Probate Court, duty of, 
to grant Probate when due execution proved other- 
awise than by evidence of attesting witnesses—Pre- 
sumption in favour of due execution and attestation of 
Will—evidence, necessary, to prove due execution of 
hero there is ample reliable evidenco on [the 
record to show thata Will was duly erecutedfand 
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attested, Probate should not be refused on the 
ground that the testimony of the attesting wit- 
nesses who have been examined does not establish 
full compliazice with the statutory requirements. [p. 
687, col. 2.] | 

Nubo Kishore Dossv. Joy Doorga Dossee, 22 W. R. 
189; Cooper v. Bockett, (1846) 4 Moore P, ©. 419; 10 
Jur, 931; 13 E. R. 365, followed. 

When the evidence of the attesting witnesses is 
vague, doubtfal or even conflicting upon some 
material point, the Court of Probate may, on con- 
sideration of the circumstances of the case or of 
other evidence, pronounce in favour of the Will. [p. 
688, col. 1.] 

For proving due execution and attestation of a 
Will, it is enough to establish from the circum- 
stances that the relative position of the testator and 
the attesting witnesses was such that they might 
have seen the execution and the attestation 
respectively, and itis not necessary that affirmative 
evidence should be forthcoming that the testator 
did, as a matter of fact, ‘bee the attesting witnesses 
put their signatures or that the attesting witnesses 
did actually see the testator sign the dooument. [p. 
688, col. 2.] 

Inve Trimmell, (1865) 11 Jur. (N. s.) 248; Newton v. 
Clarke, (1889) 2 Ourt. 320, followed. 

Every presumption will be made in favour of 
due execution and attestation, when a Will is 
regular on the face of it and is apparently duly 
executed. [p, 688, col. 2.] 
© gibo Sundari Debi v, Hemangini Debi, 40. W., N. 
204; Wright v. Sanderson, In re Sanderson, (1884) 9 P. 
D. 149; 53 L, J. P. 49; 50 L. T. 769; 82 W. R. 560; 48 
J. P. 180; Lloyd v. Roberts, (1858) 12 Moore P, C. 158; 
14 E. R. 871; Harris v, Knight, (1890; 15 P. D. 170 
at p. 179; 62 L. T, 507; In the goods of Peverett, (1902) 
P. D. 205; 7L L. J. P. 114; 87 L. T. 148, followed. 

Appeal froma decision of the District 
Judge, Saran, dated the lst October 1912. 

Babu Harihar Prosad Kingh, for the Appel- 
lant. 

Babu Nores Ohandru Singh, for the Re- 
spondent. 

JUDGMENT.—This appeal is directed 
against the grant of Probate of a Will al- 
leged to have been executed by one Ram 
Charan Tewari on the 19th March 1893. The 
Will was registered six days later. The 
testator died on the 10th August 1911. On 
the 8rd May 1912 the application for Probate 
was made by his grand-daughter, the sole 
surviving beneficiary under the Will. The 
caveator is a brother of the testator. There 
is no room for doubt on the evidence that the 
Will was executed by Ram Charan Tewari. 
The only substantial question in controversy 
is, whether it was duly attested. The docu- 
ment on the face of ib purports to have been 
attested by thirteen witnesses inclusive of 
the scribe, of whom five signed their names 
as witnesses, and eight affixed to their signa- 
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tures the words “on the admission of the exe- 
cutant.” Six of the thirteen witnesses are 
proved to be dead; two have been examined 
and have proved hostile to the petitioner; 
three others have not been examined on the 
allegation that they too were hostile; the 
whereabouts of the remaining two witnesses 
have not been traced. The two attesting 
witnesses who have been examined are con- 
strained to admit that they signed the Will. 
as witnesses. One of them, however, could 
not recollect whether he had seen the testa- 
tor sign. The other stated that he had 
signed as an attesting witness at the request 
of a third person, who assured him that the 
testator had left the Will in his custody and 
desired the witness toattest. This statement 
is remarkable, as the witness did not affix to 
his signature, as seven other witnesses did, 
a note that he had signed on receiving an 
acknowledgment of execution by the testator. 
In this state of the evidence, it has been 
argued by the caveator that as the testimony 
of the attesting witnesses who have been 
examined, does not establish full compliance 
with the statutory requirements, Probate 
should not be granted. In our opinion, this 
contention cannot prevail, as there is ample 
reliable evidence on the record to show that 
the Will was duly executed and attested, 
Brij Behary Tewari who was present at the 
time of the execution ofthe Will, though he 
did not sign as an attesting witness, states in 
his examination-in-chief that when the Will 
was signed by the testator, Mahabir Tewari, 
Balmukund Tewari, Sheo Shankar Upadhya 
and Ramlal Upadhya were present there, 
that the witnesses and the testator signed, 
that the witnesses signed in the presence of 
the testator and inthe presence of each 
other, and that the testator’s signature was 
made in his presence. Two of these attesting 
witnesses, namely, Balmukund Tewari and 
Ramlal Upadhya are proved to be dead; the 
other two, namely, Mahabir Tewari and Sheo 
Shankar Upadhya have been examined, and, 
as already stated, have deposed practically 
in favour of the objector. This, however, 
does not compel the Court to pronounce 
against the Will. It was ruled by this Court 
in the case of Nubo Kishore Doss y. Joy 
Doorga Dossee (1) that the mere fact that 


(1) 22 W. R. 189. 
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attesting witnesses to a Will have repudiated 
their signatures does not invalidate the Will, 
if it can be proved by evidence of a reliable 
character that they have given false testi- 
mony. To the same effect is the decision of 
the Judicial Committee in Cooper v. Bockett 
(2). The principle is well settled that when 
the evidence of the attesting witnesses is 
vague, doubtful or even conflicting upon 
some material point, the Court may take 
into consideration the circumstances of the 
case and judge from them collectively whe- 
ther the requirements of the statute were 
complied with, in other words, the Court may, 
on consideration of the other evidence or of 
the whole circumstances of the case, come to 
the conclusion that their recollection is at 
fault, that their evidence is of a sugpicious 
character or that they are wilfolly misléading 
the Court, and accordingly disregard their 
testimony and pronounce in favour of the 
Will. [Young v. Richard (3) and Burgoyne v. 
Showler (4).] In the case before us, there is 
no reason why tke testimony of Brij Behary 
Tewari should not be accepted in its entirety. 
That evidence shows that Balmukund and 
Ram Lal were present when the Will was 
signed by the testator and that they signed 
in his presence and in the presence of each 
other. This is confirmed by the fact that 
against the signatures of Balmukund and 
Ramlal, there is no note’that they had signed 
on receiving an acknowledgment of execu- 
tion from the testator; and the same remark 
applies to Mahabir and Sheo Shankar, both 
of whom are stated by Brij Behary to have 
‘been present when the Will was executed, 
which is consistent with the fact that their 
signatures appear as those of attesting wit- 
nesses, without any note or qualification as 
in the case of the other witnesses. This is 
sufficient to show that the requirements of 
section 50 of the Indian Succession Act, 
which has been made applicable to the Wills 
of Hindus by section 2 of the Hindu Wills 
Act, were substantially complied with. Un- 
der that section—we refer to so much of it 
only as is necessary for our present pur- 
pose—the first requirement is that the tes- 


(2) (1846) 4 Moore P. C. 419; 10 Jur. 931; 13 E. R. 


365. 
(3) (1839) 2 Curt. 371 
(4) (1844) 1 Rob, 5. 
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tator shall sign the document; the second 
is that his signature shall be so placed that 
it shall appear that it was intended thereby 
to give effect to the writing as a Will; the 
third is that the Will shall be attested-by 
two or more persons, each of whom must 
have seen the testator sign, and each of the 
witnesses shall sign the Will in the presence 
of the testator; bot it shall not be neces- 
sary that more than one witness be present 
at the same time. In the present case, 
there is no question as to the first two 
requirements; the signature of the testator, 
which has been proved by Brij Behary, 
appears eight times on the document which 
is composed of sheets pasted in succession 
and made into a roll. Butas regards the 
third requirements, it is urged that Brij 
Behary does not say that the witnesses 
saw the testator sign and that the 
testator saw the witnesses sign. It is 
not necessary, however, that affirmative 
evidence should be forthcoming that the 
testator did, as a matter of fact, see the attest- 
ing witnesses put their signatures or that 
the attesting witnesses did actually see tke 
testator sign the document. It is enough 
if the circumstances show that their relative 
position was such that they might have seen 
the execution and the attestation respec- 
tively, or as Walde, J., said In re Trimnell 
(5), the true test is whether the testator - 
might have seen, not whether he did see, 
the witnesses sign their names [Newton v. 
Olarke (6).] In cases of this description, as 
was pointed out by this Court in Sibo Sun- 
dari Debi v. Hemangint Deli (7) on the aa- 
thority of Wright v. Sanderson, Sanderson, 
In re (8), every presumption will be made 
in favour of due execution and attestation 
in the case of a Will regular on the 
face of it and apparently duly execnt- 
ed [Lloyd v. Roberts (9), Harris v, Knight 
(10) and In the goods of Peveret (11).] 
As Foy, L. J., observed in Wright v. 


(5) (1865) 11 Jur. (xN. s.) 248. 

(6) (1889) 2 Curt. 320. 

(7) 4 0. W, N. 204. 

(8) (1884) 9 P. D. 149; 53 L. J.P. 49; 5G L. T. 
769; 32 W. R. E60: 48 J. P. 180. , 

(9) (1858) 12 Moore P. C. 158; 14 E. R. 871. 

(10) (1890) 15 P. D. 170 at p. 179; 62 L. T, 607. 
as (1902) P. D. 205; 71 L. J. P. 114; 87 L. T. 
143. ; 
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Sanderson, In re Sanderson (8), the Court 
of Probate has long been ace istomed, rightly 
and wisely, to ‘give great weight to the 
presumption of due execution arising from 
the regularity ew facie of the testamentary 
paper produced, where no suspicion of fraud 
has occurred. 

In our opinion, the evidence in this case 
establishes beyond reasonable doubt that the 
Will was duly attested, and as we have 
already said, we feel no doubt whatsoever 
that it is a genuine instrument. . 


The result is that the decree of the Dis- 
trict Judge is affirmed and this appeal dis- 
missed with costs. We assess the hearing-fee 
at five gold mohurs, - : 
i i Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 4 or 1915-16 or 

mS BARABANKI DISTRICT. 
February 24, 1916. 
‘Present: —Myr. Holms, S. M., and 
7 Mr. Campbell, J. M. 
Ohaudhri AMIRUL RAHMAN AND 
- OTHERS— DEFEN DANTS—APPELLANTS 
Versus 4 
DHAN KUMAR DAS—PLAINTIFF, 
Ohaudhri ATAUR RAHMAN— | 


DEFENDANT— RESPONDENTS. 

- -Partition case—Minors - parties to case—Certificated 
guardian of minors ultimately made party—Objection 
by guardian as to proprietary title dismissed as time- 
barred—Order of dismissal, whether justifiable—d ppeal 
to Deputy Commissioner—Revision, third appeal treated 
as—U, P. Land Revenue Act (III of 1901), ss. 110, 
111—Board’s Circulars, 21-11, r, 9. 

Ina partition case certain minors were parties. 
On the last day of the time allowed by the proclama- 
tion issued under section 110, U. P. Land Revenue 
Act, their certificated guardian applied stating that 
she, as guardian, should have been made a party to 
tho case and raising some objections to the partition 
which did not concern the shares of the minors. 
After several adjournments the Court ultimately 
agreed to her standing as guardian, and within a 
week after this she filed an objection under section 
110 raising a question of proprietary title concerning 
the shares of the minors. The Assistant Collector 
dismissed the objection as time-barred. This order 
was appealed from to the Deputy Commissioner, who 
ordered that the appeal was to be returned for pre- 
sentation to the District Judge and that meanwhile 
partition proceedings were to he atayed. A further 
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appeal was preferred to the Commissioner who reject- 
ed it and, finally, the matter was laid before the 
Board in appeal: : 

Held, that no third appeal lay to the Board under 
the partition ‘chapter, but that the appesl could be 
treated as revision under-the special circumstances of 
the case. [p. 689, col. 2.] 

Held, further, that the Assistant Collector’s order 
was not passed under section 111, U. P. Land Revenue 
Act, atall,and was thus appealable to the Deputy 
Commissioner. [p. 690, col. 1.] 

- Held, lastly, that the Assistant Collector ought not, 


“in viow of rule 9, 21-II, B. C., to have dismissed the 


objection as time-barred but to havo decided it on the 
merits, [p. 690, col, 1.] . 

Appeal against the order of the Com- 
missioner, Fyzabad, dated the 25th August 
1915, upholding that of the Deputy 
Commissioner, Bara Banki, dated the 
18th July. 1915, directing the appeal 
from that of the Assistant Collector, 
Bara Banki, dated the 24th April 1915, 
to’ be presented to the Court of the 
District Judge. 


Mr. Mohammad Wasim, for the Appellants. 
Babu Har Dayal, for Respondent No. 1. 
Mr. Akbar Shaw, for Respondent No. 2. 


JUDGMENT. 


Hous, S. M.— (February 17th, 1916.) ~ No 
third appeal lies under the partition chapter, 
but the circumstances of the case are such 
that it is necessary to take the matter 
up in revision. The facts of the case 
appear to be these. i 
. The appellants are two minor brothers, 
to whom their aunt appears to have been 
appointed as guardian under the Guardians 
and Wards Act by the Civil Court. When 
a proclamation was issued under section 110, 
their aunt applied on the 15th February 
1915 stating that she, as guardian, should 
have been made a party to the case and 
raising some objections to the partition which 
did not concern the shares of the minors. 
This day was the last day of the time 
allowed by the proclamation. The case was 
adjourned several times and, on the 17th 
of April, the Court agreed to her standing 
as guardian. Onthe 24th of April she filed 
an objection under section 110 raising a 
question of proprietary title concerning the 
shares of her minor wards. The Assistant 
Collector dismissed the objection as time- 
barred. This order was appealed to the 
Deputy Commissioner, who passed an al- 
together unjustifiable order to the effect that 
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the appeal was to be returned for present- 
ation to the District Judge, and that mean- 
while partition proceedings were to be 
stayed. The Deputy Commissioner seems 
to have treated the order of the Assistant 
Collector as passed under section 111 (3). 
The order of the Assistant Collector was 
not passed under section 111 ab all, as he 
held the objection was not made within time, 
and it was appealable to the Deputy Com- 
missioner who should have passed orders 
accordingly. 

The Commissioner very properly rejected 
the appeal to him as it did not lie, though 
it would have been as well had ke recognised 
the irregularity of the Deputy Commis- 
sioner’s order and referred the case for 
revision to the Board. 

I now proceed to deal with the matter 
on the merits and to see whether the 
order of the Assistant Collector rejecting 
the objection as time-barred was justified. 
‘It is admitted that no copy of the 
proclamation originally issued under section 
110 was served on the guardian of the 
minors, and it was practically not till 
the 17th April that she became a party 
to the case, and within a week of this 
date she filed her amended objection raising 
a question of proprietary title. .The 
appellants further point out that under 
rule 9, B O. 21-11, such an objection may, 
for special reasons, be entertained at a 
period subsequent to the date fixed for 
lodging objections. 


I would, therefore, set aside the order 
of the Assistant Collector dismissing the 
objection as time-barred and the order of 
the Deputy Commissioner of the 18th 
July 1915, and direct that the Assistant 
Collector pass orders on the objection of 
the 24th April 1915 under section 111. 
The Deputy Commissioner had no jurisdiction 
to pass the order he did, and there is 
ample reason for interference on revision. 

Parties will bear their own costs in all 
the Courts. 


CAMPBELL, J. M.—I agree. 
Order set aside ; Cause remanded, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civiu Aperau No. 480 or 1913. 
June 24, 1915. 
Present:—Mr. Lindsay, J. C. 
GAURI SHANKAR—Derenpant — 
APPELLANT 
Versus 
Tae How’stu Raja Syed ABU JAFAR 


KHAN—-Prarntire— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 88 — Tender, 
full or inadequate, effect of—Costs, mortgagee’s right 
as to. 

A tender made under section 83 of the Transfer of 
Property Act may be either full or inadequate. If it 
is full the interest stops altogether from the date of 
the tender. Ifit is inadequate the mortgagee is at 
liberty to ignore it and is entitled to recover interest 
at the contract rate up till the date of the redemption 
suit. The mortgagee is not bound to accept any- 
thing less than the full amount that is owing to 
him and he cannot be damnified by any mistake 
made by the mortgagor in making the tender. 
There is no via media in the matter. [p, 692, col. 
1. 


A mortgagee is entitled to costs in suits for redemp- 
tion or foreclosure unless he has been guilty of any 
misconduct; and the fact that he claims more than is 
found owing to him is not per se any sufficient ground 
for depriving him of his costs. [p. 692, col, 1.] 

Appeal from the decree of the District 
Judge, Fyzabad, dated the 28th July 1913, 
modifying the order of the Subordinate 
Judge, Fyzabad, dated the 23rd January 
1913. 


Babu Bisheshwar Nath Srivastava, holding 
brief of Babu Ram Chandra, for the Appel- 
lant, 

Syed Ali Mohammad, for the Respondent. 


JUDGMENT,.—This second appeal has 
arisen out ofa suit for redemption. The 
defendant Gauri Shankar is the appellant. 
The plaintiff Raja Syed Abu Jafar Khan 
is the assignee of the equity of 
redemption. The dispute in second appeal 
is with regard to three items in 
account between the parties. The mortgage 
in suit was a mortgage with possession, 
which was executed on the. 10th of 
Jone 1903. There was a deed of further 
charge executed on the 29th of June 1903 
carrying interest. The original mortgage 
provided that the mortgagee should receive 
the profits of the property in lien of in- 
terest, with the exception of Rs, 12-15-3 
which was to be paid to the mortgagor 
under the name of “paramsana.” This 
mortgagee Gayri Shankar became the aş- 
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signee of another mortgage executed by the 
same mortgagor. This mortgage was as- 
signed to Gauri Shankar in the year 1902. 
It was a mortgage similar in terms to the 
one already mentioned and under this docu- 
ment the mortgagee was liable to pay 
Rs. 5-13-3 by way of paramsana to the mort- 
gagor. In taking the account it was 
alleged on behalf of the plaintiff that the 
paramsana Rs, 12-15-3, which was payable 
to the mortgagor under the deed of the 
10th of June 1903, had not been paid. 
The mortgagor, therefore, claimed to be 
entitled to deduct this sum from the 
amount payable for redemption. The answer 
to this plea given by Gauri Shankar was 
to the effect that afterthe year 1902 there 
had been an oral agreement between him 
and the original mortgagor by which this 
sum of Re. 12-15-38 paramsana together 
with the other sum of Rs. 5-13-3 paramsana 
above referred to were to be set off against 
the rent of an area of 7 bighas odd of 
the mortgaged land which had been made 
‘over to the mortgagor as a tenant. Ib 
was said that the arrangement was that 
the mortgagor was to pay Rs. 20-8-0 rent 
for the 7 bighas odd of land and against 
this rent-was to be set off Rs, 18-12-6 
per annum, being the total amount of the 
two sums above mentioned. The Jearned 
District Judge held with reference to the 
provisions of section 92 of the Indian 
Evidence Act. that no evidence of this 
alleged oral agreement could be given. He, 
therefore, allowed the claim of the plaintiff 
and deducted Rs. 106-11-9 on account of 
paramsana, which he found was owing from 
the mortgagee to the mortgagor. It is 
contended here in appeal that the view of 
the law taken by the lower Appellate Court 
with regard to the admissibility of proof 
of this oral agreement is erroneous. I 
may mention here that speaking of the 
evidence which was put forward in this 
connection the learned Judge described it 
as flimsy and although he came to no 
definite finding on the point, there is some 
reason for thinking that he was of opinion 
that the agreement had not been proved. 

I do not propose to discuss the legal ques- 
tion as to the admissibility of this agree- 
ment, for after an examination of the evi- 
dence which was led to prove it I am of 
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opinion that no agreement was -proved 
The defendant-appellant relied upon the 
oral evidence of a witness named Swami 
Dayal. This man was called to prove the 
receipts, Exhibits A6 and A’, purport- 
ing to have been executed on the 29th 
of June 1904. These receipts show pay- 
ments of Rs. 12-15-3 and Rs. 5-13-3 re- 
spectively on account of paramsana. Stand- 
ing by themselves they obviously do not 
constitute any evidence whatever of the 
agreement set up by the defendant. On 
the contrary, they rather tend to show that 
no such agreement had been come to and 
that the paramsana was being paid to the 
mortgagor in the ordinary way. This 
witness also deposed that an agreement had 
been come to between Gauri Shankar and 
the mortgagor, by which the latter was to 
allow a set-off for the paramsanaas against 
the rent of 7 bighas odd which had been 
let to him as a tenant. The only other 
evidence in this connection is the evidence 
of the Patwari Asharfi Lal. His evidence 
only amounts to this, namely, that the 
mortgagor was recorded as a tenant of 7 
bighas odd for whizh he was liable to pay 
a sum of Rs. 20-8-0 rent per annum while 
Gauri Shankar was described as being the 
mortgagee. I hold that this is not sufficient 
evidence of any agreement by which the 
paramsana payable by the mortgagee was 
to be set off against the rent payable by 
the mortgagor. On this point the appeal 
must fail, : 
The newt point raised is with reference 
to interest. It is admitted that before the 
suit was brought the plaintiff tendered 
under section 83 of the Transfer of Pro- 
perty Act a sum of money which, he 
alleged, constituted a full satisfaction of 
the mortgagee’s claim. It has been found 
by the Court below that the amount 
tendered by the plaintiff was not the 
full amount which was then owing to 
the mortgagee, but fell short of it by 
a sum of Rs. 36. This represents the 
interest for one year and it appears that 
in making the calculation of interest one 
year’s interest was left out of account, The 
plaintiff seems to have claimed that interest 
ought to stop from the date on which the ` 
tender was made. The mortgagee, on the 
other hand, contended that he was entitled 
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to get compound interest up to the date of 
the suit. The learned Judge solved the diffi- 
culty by allowing the mortgagee only simple 
interest. He said that there obviously had 
been a bona fide mistake which the plaintif 
“would certainly have put right, had the 
mortgagee appeared and called his attention 
to the fact. Instead of thisthe mortgagee 
‘offered no help. The answer to this is that 
the mortgagee is not bound to accept any- 
thing less than the full amount that is owing 
to him, and that he cannot be damnified by 
the mistake made by the mortgagor in mak- 
ing the tender. Thereis no via media in 
the matter; either a full tender is made in 
which case interest stops altogether, or 
an inadequate tender is made which the 
mortgagee is at liberty to ignore and which 
does not affect his right to recover interest 
at the contract rate-up till the date of the 
suit, 


The only other matter in dispute is with 
regard to costs. The order of the lower 
Appellate Court was that the defendant was 
to pay one-third of the plaintiff’s costs in 
both Courts while the plaintiff was to pay 
two-thirds of the defendant’s costs in both 
Courts, this being approximately the propor- 
tion In which the appeal had succeeded and 
failed. It is argued here that the defendant 
was in any case entitled to all his costs, the 
general rule being that the mortgagee is en- 
titled to costs in suits for redemption or fore- 
closure unless it is made to appear that he 
has been guilty of any misconduct, It is 
settled law that the fact that the mortgagee 
claims more than is found owing to him is 
not per sé any sufficient ground for depriving 
him of his costs. In the present case ‘I 
think this general rule ought to be applied, 
and the mortgagee ought to be awarded his 
costs in both Courts. 


The result is, therefore, that the finding of 
the lower Appellate Court with regard to 
the payment of paramsana is to stand. As 
regards interest I find that the defendant is 
entitled to compound interest up to the 
date of the suit and is also entitled to his 
full costs both in.the Court of first instance 
and in the lower Appellate Court. The 
- plaintiff is not entitled to any costs. I allow 
the appeal to this extent and direct the decree 
of the lower Appellate Court þe modified 
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accordingly. In this Court the parties will 
bear their own costs. 
Appeal partly allowed, 


CALCUTTA HIGH COURT. 
Letrers Parent Appear No. 18 or 1914, 
May 3, 1915. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe, 
SONAL CHUTIA—Derenpant— 
APPELLANT 
versus 
SONARAM CHUTIA—P taintirr— 


RESPONDENT. 

Transfer of Property dct (1V of 1882), s. 54— Sale, 
oral, of immoreable property under Rs, 100 in value, to 
mortgagee in possession~-Delivery of possession, neces- 
sity of. n 

Where, on the occasion of the oral sale of an 
immoveable property of Jess than Rs. 100 in value 
by the owner tothe mortgagee in possession, formal 
possession was delivered, boundaries were pointed 
out and the mortgage document was handed over 
to the mortgagee after endorsing on it, “as I have not 
been able to pay you the money, I make over 
tho jamai patta to you, You have your name regis- 
tered”; in fact everything was done that could be 
done to deliver possession: 

Held, that such delivery was sufficient for the 
purpose of section 54 of the Transfer of Property 
Act and the sale was valid in law. [p. 698, col. 1.] 

Sibendrapada Banerjee v. Secretary of State for India 
in Council, 384 © 207; 5 C. L. J. 390, referred to. 


Appeal, under clause 15 of the Letters 
Patent, against the decree of Mr. Justice 
Mullick, dated the 2lst January 1914, in 
Appeal from Appellate Decree No. 2820 of 
1911. 

Mr. N. 0. Burdolot, for the Appellant, 

Mr. G. Sircar and Babu Probodh Chandra 
Roy, for the Respondent. 


JUDGMENT.—This is an appeal from a 
judgment of Mr. Justice Mullick. He has 
reversed the decree of the lower Appellate 
Court, which had confirmed the decree of 
the Munsif. It appears to us that the 
determination of the lower Courts did 
substantial justice between the parties. And 
although there may be some difficulty in 
supporting ‘the reasons by which they arrive 
at that conclusion, the record furnishes 
sufficient foundation for a decision in favour 
of the defendant, It is true that the 
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defendant was a mortgagee and in possession. 
And, no doubt, in view of that fact we 
must have regard to what was decided in 
the case of Scbendrapada Banerjee v. Secretary 
of State for India in Oouncil (1). But we 
have the additional fact in this case that 
it is in evidence that on the occasion of 
the subsequent oral sale there was a delivery 
of possession, the boundaries were pointed 
out, formal possessign was delivered and a 
mortgage document was endorsed and handed 
over to the defendant. Everything, therefore, 
was done that could be done to deliver 
possession. Under the circumstances we 
ought to hold that there was a delivery 
of possession. It is said that there is no 
finding of the lower Appellate Court of 
this delivery of possession. It is because 
in the view that ittook it did not consider 
it necessary. Now, we in second appeal 
have powers to consider evidence and to 
determine any issue that might have been 
left undetermined by the lower Appellate 
Court. We consider that the evidence on 
the record justifies a finding of delivery 
of possession sufficient for the purpose of 
section 54 of the Transfer of Property 
Act. We, therefore, restore the decree of 
the lower Appellate Court. Each party will 
bear his own costs in this Court. 


Appeal accepted, 
(1) 84 0.207; 5 0. L. 5,390. "P ii 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. 73 or 1915-16 or 
Rar Barz DISTRICT, 
April 19, 1916. 

Present:—Mr. Campbell, J. M. 
Musammat BITTO—Apericanr— 
APPELLANT 
VETEUS 
RAM NIDH—Oppostre PARTY — 


RESPONDENT, 

Ejectment, assistance to—Co-sharer, right af only one, 
to eject—Oudh Rent Act (XXII of 1886), s. 60. 

Where two co-sharers joined in issuing a notice of 
ejectment against their tenant, but after this one of 
them was not willing to eject him: 

Heid, that the other co-sharer alone could not 
apply for assistance to ejectment under section 60 
of the Oudh Rent Act. 
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Appeal against the order of the Comumis- 
sioner, Lucknow, dated the 13th October 
1915, upholding that of the Assistant Col- 
lector, Rae Bareli, dated the 5th June 1915. 

FACTS.—Two co-sharers, Musammat 
Bitto and Musammat Ramkali, joined in 
issuing a notice of ejectment against their 
tenant Ram Nidh. The notice was not con- 
tested but he did not vacate the land. There- 
upon Musammat Bitto alone applied to Court 
under section 60 of the Oudh Rent Act 
for assistance to eject him. He objected to 
this application, on the ground that pre- 
vious to it and subsequent to the issue of 
the notice Musammat Ramkali had granted 
him a fresh lease. She was summoned to 
verify it but did not appear, It was, however, 
found to be clear that she had granted the 
lease. The point for decision, therefore, was 
whether or not one co-sharer being unwilling 
to eject the tenant, irrespective of the fact 
that the lease granted by her alone could not 
stand, the other co-sharer was alone en- 
titled to ask for assistance to eject the tenant. 

Chaudhri Ram Bharose Lal and Babu 
Ohittragupal Prasad, for the Appellant. 

Babu Ambika Bakhsh, for the Respondent. 

JUDGMENT.—I entirely agree with the 
Commissioner. Two co-sharers issued a 
notice for ejectment: but only one of them 
now wishes to carrf it out. The other has 
compromised with the tenant. It is quite 
clear that the tenant cannot be ejected 
under such circumstances. I uphold the 
Commissioner’s order and dismiss this appeal 
with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM OrDER No, 371 or 1915, 
August 20, 1915. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice N. R. Chatterjea. 
Nawab Khajakh HOBIBULLAH— 
DerenpANT—APPELLANT 
VETSUS 
Khajah ABTIAK ALLAH AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O, XL r. 1 
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(1)—“Just and convenient,’ meaning of—Receiver, 
discretion of Court to appoint. 

The words “just and convenient” in Order XL, 
rule 1 (1), Civil Procedure Code, do not mean that 
the Court can appoint a Receiver simply because it 
thinks it convenient to do so. They mean that the 
Court should make such appointment for the pro- 
tection of property, or the prevention of injury, 
according to legal principles. They confer no arbi- 
trary and non-regulated discretion on the Court. 
[p. 694, col 2.] 

Where in a suit relating to title to the office 
of mutwalli, it was established that the defendant, 
since he took possession as mutwalli had not paid 
allowances to the beneficiaries, but there was no 
allegation of waste or mismanagement against him, 
the High Court held that, at that stage of the suit, no 
ground was established to justify an order for 
appointment of a Receiver. [p. 694, col. 2.] 


Appeal against the decision of the Sub- 
ordinate Judge, Dacca, dated the 28th July 
1915. 

Mr. B. Chakravarty and Babu Surendra 
Nath Guha, for the Appellant. 

Babus Dwarka Nath Chuckerbulty and Kali 
Kinkar Chuckerbutiy, for the Respondents. 

JUDGMENT. 

MOOKERJER, J—We are invited in this 
appeal to consider -the propriety of an 
order for the appointment of a Receiver 
in respect of the subject-matter of the 
litigation in the Court below. The suit 
relates to the title to the office of mutwali 
of an endowment created on the 10th March 
1847 and the contesting parties are the 
riyal claimants to that office, which was 
held by Nawab Sir Sulimulla up to the 
time of his death on the 16th January 
1915. The Subordinate Judge has granted 
the application for the appointment of a 
Receiver, on the ground that it is just and 
convenient that a Receiver should be appoint- 
ed under clause (1), rule 1, of Order XL 
of the Code of 1908. On behalf of the 
defendant if was contended before him that 
the grounds which justify the appointment 
of a Receiver had not been established. 
The Subordinate Judge was, however, of 
opinion that be had a wide discretion 
under rule 1 of Order XL of the Code, 
and could appoint a Receiver if he thought 
it just and convenient todo so. Theonly 
ground established up to the present stage 
is that allowances payable to beneficiaries 
under the deed of the 10th March 1847 
have not been paid since the defendant 
took possession of the properties as mutwalli; 
but therg is uo allegation of waste or mis- 
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management, In fact, the plaintiffs iu- 
timated to the Court that they were 
prepared to accept the defendant or his 
present manager, Mr. Hudding, as Receiver. 
The defendant, on the other hand, has 
intimated to this Court, as he did in the 
Court below, that he was ready and willing 
to pay into Court regularly the sum pay- 
able as allowances under the wakfnama. 
We are clearly of opinion that no ground 
has been established for the appointment 
of a Receiver at the present stage. 

In view of the observations made by the 
Subordinate Judge, it is desirable to point 
out that the words ‘just and convenient’ 
in Order XL, rule 1 (1), do not mean that 
the Court can appoint a Receiver simply 
because the Court thinks it convenient to 
do so. They mean that the Court should 
make such appointment for the protection 
of property or the prevention of injury, 
according to legal principles; as was explained 
in Jagat Tarini Dasi v. Naba Gcpal Ohaki (1), 
the object and purpose of the appointment of 
a Receiver is generally the preservation of 
the subject-matter of the litigation, pend- 
ing a judicial determination of the rights 
of the parties thereto. They confer no 
arbitrary and non-regulated discretion on 
the Court. In support of this view, reference 
may be made to the cases of Beddow v, 
Beddow (2) and Aslatt v. Corporation of 
Southampton (8). It is conceivable that in 
the present case the appointment of a Re- 
ceiver may hereafter prove necessary, if 
circumstances alter; for instanze, if it is 
found that the estate is in danger, because 
no longer properly managed, or that difficul- 
ties have arisen in connection with litiga- 
tion about the properties comprised in the 
estate, or that there is good ground to 
apprehend that the defendant may mis- 
apply trust funds, the Court may properly 
appoint a Receiver. But we are clearly of 
opinion that at the present stage no, ground 
has been established to justify the order 
for appointment of a Receiver. 

The appeal is allowed and the order of 
the Subordinate Judge discharged. This 
order is made on the basis of the under- 

(1) 50. L. J. 270; 34 C. 305 at p. 315. 

(2) (1878) 9 Ch. D. 89 at p. 98; 47 L. J. Ch. 588 26; 
W. R. 570. 


(8) (1880) 16 Ch. D. 148 at p. 148; 50 L.J. Ch. 33; 
43 L. P. 464; 29 W. R. 117; 45 J. P. 111. 
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taking given by the defendant to pay into 
Court regularly the sums payable as al- 
lowances under the wakfnama of 1847 and 
to bring into Court the arrears of allow- 
ances due, the amount payable in each 
case to be determined by the Subordinate 
Judge. The term “allowances” includes all 
sums payable to the beneficiaries under 
the wakfnama, When the deposits are made, 
the beneficiaries will be at liberty to 


withdraw the sunis. 
Apzeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

_ APPEAL FROM AppeLbate Decree No. 323 
or 1915. 

February 14, 1916. 
Present:—-Mr. Stanyon, A. J. C. 
NANHU—-DEFENDANT—APPELLANT 

VETSUS . 
NARBADA PRASAD—PLAINIIFE— 


RESPONDENT. 

Pasturage—Right to graze cattle on village waste, 
how defined—“Agricultural cattle,” meaning of—Suit 
for recovery of grazing dues, nature of —Appeal, second, 

The right of a cultivator to graze cattle free on 
the village waste is limited toa reasonable number 
of animals kept by the cultivator for the purposes of 
his holding in the village, and not exceeding the num- 
ber which would ordinarily be kept for the pur- 
poses of good husbandry for, and in connection with, a 
similar holding. [p. 696, col. 2.] 

Ramkrishna Seetaram v. Balasahib, 10. F. L. R. 168, 
followed. 

The term ‘agricultural cattle’ means and includes 
animals employed in agriculture and in purposes 
subservient Lo agriculture, including the domestic 
requirements of the tenant, but cannot be extended 
so as to cover animals kept as the stock of a 
trading dairy farm, or bred for sale to cultivators 
or butchers or for the plying of carts or other 
conveyances for hire. [p. 696, col. 1.] 

Where, therefore, a tenant who kept animals to 
supply milk for commercial purposes grazed them 
on the village pasturage and the landlord claimed 
grazing dues in respect of such animale: 

Held, that the tenant could not graze such cattle 
free and the landlord was entitled to grazing dues 
in respect of them. [p. 695, col. 2.] 

A claim to grazing rights under a village custom 
isa claim to an interest in immoveable property, 
and a suit for recovery thereof is not of a Small 
Cause nature and admits of a second appeal, 
[p. 695, col. 2.] 
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Appeal against the decree of the District 
Judge, Seoni, dated the 23rd February 1915, 
confirming that of the Munsif, Seoni, dated 
the 25th November 1914. 

Mr. Atmaram Bhagwant, for the Appel- 
lant. 

Mr. P. S. Kotwal, for the Respondent. 

JUDGMENT.—The plaintiff is the land- 
lord of a village in the Seoni District of 
which the defendant is a resident. The de- 
fendant owns 20 cows (including calves) and 
13  she-buffaloes (including calves) and 
carries on the business of a dairyman, chiefly 
as a seller of ghee (clarified butter), The 
plaintiff has claimed grazing dues from the. 
defendant in respect of 13 cows and 5 she- 
buffaloes, and the Courts below have 
concurred in giving a decree against him 
for Rs. 65-4-0. The defendant has appealed 
on the ground that under the village wajib- 
ul-arz he is entitled to graze all his cattle 
free upon the pasture lands of the village. 
The lower Appellate Court has defined the 
extent of that right, and has held that it 
has been satisfied by the exclusion of seven 
cowsand five buffaloes. It was urged asa 
preliminary objection that no second appeal 
lies in this case, but Iam of opinion that a 
claim to grazing rights under a village 
custom isa claim to an interest in immove- 
able property, and $hat the case is not one 
ofa Small Canse Court nature. I have 
therefore overruled the objection. 


Under the village wajib-ul-arz a right is 
recognized in every tenant to graze on the 
village waste his agricultural cattle, and 
this is defined as ineluding cattle required 
for domestic use. The language employed in 
the wajib-ul-arz is vague and general, and 
it is not easy to apply if in cases where 
such questions arise as the following:— 


(a) What is the village waste ¥ Does it 
include the malguzart forest of all kinds P 

(b) Is the right of free grazing limited to 
tenants who carry on cultivation in the 
village or willitalso apply to the mileh 
cattle of a village servant, e. g., a kotwar, 
who has no cultivation, or an agricultural 
labourer; orto the cart bullocks sf any 
resident of the village ? 

(c) What is the number per acre of 
bullocks required for cultivation ? 
It is obvious that each case must be decided 
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according to its cwn facts, subject to such 
general rules as can be based upon the 
wajib-ul-arz. In that paper the word ‘waste’ 
is used in some places in a way which 
suggests that it is something different 
from ‘forest.’ But the defendant’s cattle 
appear to have been grazed in the plaintiffs 
forest lands generally. Ifany part of such 
lands ‘are outside the category of the 
village waste, then the wajib-ul-arz affords 
no defence to the grazing dues. This did 
not attract attention in the Courts below, 
and I must presume in this case that the 
areas in which the defendant grazed his 
cattle are such as are covered by the clause 
in the wajib-ul-arz. 


Then as regards the cattle which may 
be grazed free on such lands, I have 
received much assistance from a well-con- 
sidered judgment of the learned District 
Judge in another case from the same 
yillage. I agree with him that the term 
agricultural cattle’ in the wagtb-ul-arz 
means and includes animals employed in 
agricultural and in purposes subservient to 
agriculture, including the domestic require- 
ments of the tenant. This will cover 
bullocks and buffaloes used for ploughing 
or threshing, for the cartage of produce, 
for the private dairy purposes of the tenant, 
and for the conveyance ob himself and his 
household. It will also include a reason- 
able number of animals for breeding for the 
purpose of keeping his agricultural stock 
constant, so that animals which die or 
become too old or ill to work can be 
replaced from his reserve without having 
recourse to fresh purchases. , But the wajib- 
ul-arz cannot be extended to allow free 
grazing of animals kept as the stock of a 
trading dairy farm, or bred for sale to 
cultivators or to butchers, or for the plying 
of carts or other conveyances for hire. I 
agree with the following passage in the 
judgment of Mr. Bourne in the connected 
case:— 


“The only cattle which would not be 
classed as agricultural cattle within the 
meaning of the wajrb-ul-arz would be such 
cattle as are bred for sale, or hire, or are 
used for breeding calves for sale or for 
“ producing milk, ghee, etc., for sale. In fact 
ifthe tenant engages in any trade besides 
that of agriculture and uses cattle for that 


INDIAN GASES. 


[1916 


trade....:.scssseesee. the cattle so used would. 
be non-agricultural cattle and would be 
liable for grazing fees,” 

In Ramkrishna Seetaram v. Balasahib (1) . 
it was laid down, ina case from Nagpur, that 
the provision in the wajib-ul-arz regarding 
the right to graze cattle free on the village 
waste must be construed as limited to a. 
reasonable number of animals kept by the 
cultivator for the purposes of his holding in 
the village, and not exceeding the number 
which would ordinarily be kept for the 
purposes of good husbandry for, and in con- 
nection with, a similar holding. I concur in 
the view thus expressed as sound and just. 

It follows that the. appellant, whose 
animals are kept to supply milk for 
commercial purposes, chiefly to make ghee 
for sale to the public, cannot claim the 
protection of the wajib-ul-arz beyond that 
which has accidentally left him with free 
grazing for seven cows and five buffaloes. 
The appeal is, therefore, dismissed with 
costs. i 


Appeal dismissed. 
(1) 1 C. P. L. R. 158. 


MADRAS HIGH COURT. 

APPEAL AGAINST Orpen No, 120 or 1915. 

March 16, 1916. 

Present: ~ Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
NACHIAPPA CHETTY—PETITIONER— 

. APPELLANT 
versus 
THANGAVELU CHETTY AND OTHERS— 
RESPONDENTS. 

Provincial Insolvency Act (III of 1907), s. 12 (2)— 
Notice to creditors—Private notice, if sufficient. 

An order of adjudication passed without a general 
notice to creditors is wholly irregular and should be 
set aside. A private notice isof no avail. [p. 697, 
col, 1. 

a vis Chettiar v. Muthuraman Chettiar, 
26 Ind, Cas. 282; (1914) M. W. N. 899; 1 L. W. 1012, 
followed. 

Appeal against the order of the District 
Court of Trichinopoly, dated the 16th Feb- 
ruary 1915, in Civil Miscellaneous Petition 
No. 676 of 1914 (Insolveney Petition 


No. 20 of 1914). 

Mr. K. S. Ganesa Atyar, 
lant. cf 

Messrs. V. O. Seshachariar and O. Venkata- 
subbaramayya, for the Respondents. 


forthe Appel- 


Vol; XXXIV] 


JAMADAR SINGH V, JAGAT KISHORE ACHARYA, 


JCUDGMENT,—Following the decision in 
Muthukaruppan  Ohettiar v. Muthuraman 
Chettiar (1), we hold that an order of 
adjudication on a creditor’s application, 
without the issue of the general notice 
to creditors, prescribed by section 12 
(2) of the Provincial Insolvency Act,’of the 
date fixed under section (12) (1) for hearing 
the petition, is wholly irregular and ought to 
be set aside. 

Even if the appellant (petitioner) had 
somehow got private notice of the presenta- 
tion of the petition to adjudicate, 
not bound to appear unless the general 
notice in the local Official Gazette calls 
upon him and the other creditors to 
80 appear, and the order passed without 
the issue of such general notice will 
not be validated by. proof - that 
creditors had private notice, assuming, of 
course, that the creditors, who had such 


private notice, could, if they choose, inform. 


the Court that they dispensed with the issue 
of the general notice in the local Official 
Gazette. 

We set aside the order 
tion and direct the Petition No. 20 
of 1914 to be heard and disposed 
of after complying with all the provisions 
of 
been complied with. As the appellant 
did not take the objection as to want 
of publication under section 12 of the 
Provincial Insolvency Act in the lower 
Court, there will be no order as to costs 
hitherto. 


Order set aside. 
w 26 Ind. Cas, 282; (1914) M. W. N. 899; 1 L, W. 





CALCUTTA HIGH GOURT. 
APPEAL FROM APPELLATE DEGREE No. 733 
or 1914, 

Ror No. 656 or 1915. 

July 20, 1915. $ 
Present:—Sir Asutosh Mookerjee, Kt,, 
and Mr. Justice Beacheroft. 
JAMADAR SINGH—Derenpant— 

APPELLANT — APPLICANT 
versus 
Raja JAGAT KISHORE ACHARYA 
CHOW DHURY—PL.arntirr— 
RESPONDENT—OPPOSITE Parry. 


Benga} Tenancy Act (VIII B, C. of 1885), s 158— 
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of adjudica- 


section 12 which have already not- 
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“Amount claimed”, meaning of—Appeal, bar to, under 
5. 153, whether can be evaded by joining claim for 
money with claim for rent-—Civil Procedure Code (Act 
F of 1908), s. 102—Error of law—Revision. 

The expression “amount claimed in the suit’, 
which occurs in clause (a) of section 153, Bengal 
Tenancy Act, must be read with the words “in any 
suit instituted by a landlord for the recovery of 
rent” and has plainly reference to rent for the 
recovery whereof the suit has been instituted. [|p 
698, col. 1,] 

The bar to an appeal provided in section 153 
of the Bengal Tenancy Act cannot be evaded by the 
joinder of a claim for money with a claim for rent. 
[p. 698, col. 1.] 

Where there would have been no second appeal, if 
two different suits had been instituted for the 
recovery of rent and the recovery of damages for 


breach of a contract, by reason of section 153, Bengal . 


Tenancy Act, and section 102, Civil Procedure Code, 
the bar provided by these two sections could not be 
evaded by amalgamating the two claimsin one suit 
for rent. [p. 698, col. 2.] 

An error of law committed by a Subordinate Court ` 
in deciding acase isnot aground for interference 
by the High Court in the exercise of its revisional 
jurisdiction. [p. 698, col. 2.1 


Appeal and Rule against the decision of 
the Subordinate Judge, Dacca, dated the 
27th November 1913, confirming that of 
the Munsif, Naraingunj, dated the Sth 
February 1913. 

Babu Sasankajiban Roy, for the Appellant. 


Babu Satish Chunder Ghose, for the Re- 


spondent, 
JUDGMENT, 


MOOKERJEER, J.—The objection 
the respondent to the 
appeal raises a question of first 


taken by 


t 


competency of this, 
impres- . 


sion, The plaintiff instituted this suit 
against the defendant for recovery of a 
sum of Rs, 1382-8-0. He claimed Rs. 82-8-0 


arrears of rent and damages; and he added 


thereto a claim for Rs. 50 as damages 
for breach of contract. His allegation 
was that the defendant had failed to 


prepare and deliver certain papers as he had 


undertaken to do, and had made himself, 


liable under the terms of the agreement 
between them to pay to the plaintiff the 
sum of Rs. 50. The defendant protested 
against the joinder of these claims in one 
suit; but his objection was overruled. The 
case was tried on the merits, and a decree 


was ultimately made against him. That 


decree has been confirmed on appeal by the 
Subordinate Judge. On the present appeal, 
the defendant seeks to contest the propriety 
of the decision of the Court of Appeal below, 
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A preliminary objection is taken on behalf 
of the respondent that the appeal is 
incompetent under section 153 of the Bengal 
Tenancy Act. That section provides that 
an appeal shall not lie from any decree 
passed on appeal in any suit instituted 
by a landlord for recovery of rent, where 
the decree is passed by a District Judge, 
Additional District Judge or Subordinate 
Judge and theamount claimed in the suit 
does not exceed Rs. 100, unless the decree 
bas decided one or more of several 
special questions. The appellant contends 
that as this -is a suit instituted by a 
landlord for recovery of rent and the 
amount claimed in the suit exceeds Rs. 
100, the appeal is competent. In our 
opinion, this argument is based upon a 
superficial reading of section 153. No 
doubt, the suit has been instituted by a 
landlord for recovery of rent, although he 
has joined to- the claim for rent a claim for 


damages for breach of contract; but the 
amount claimed on account of rent does 
not exceed Rs. 100. It is plain that the 
expression “the amount claimed in the 


suit”, which occurs in clause (a) of section 
153, must be read with the words in 
any suit instituted by a landord for the 
recovery of rent’”—~which find a place in 
the introductory paragraph of the section. 
The “amount claimed” has plainly reference 
to the rent for the recovery whereof the 


suit has been instituted. The term 
‘rent? may possibly include whatever is 
recoverable as rent under the provisions 


of the Bengal Tenancy Act as also sums 
ancillary to rent, such as interest on rent 
in arrears, or, statutory damages for non- 
payment of rent. But the Legislature 
could never have intended that the bar 
provided in section 153 should be evaded 
by the joinder of a claim for money with 
a claim for rent. The contention of the 
defendant in substance is that although 
there would have been no second appeal, 
if two different suits had been instituted 
for the recovery of the arrears of rent 
and the recovery of damages for breach 
of contract, by reason of° section 153, 
Bengal Tenancy Act, and section 102, Code 
of Civil Procedure, he is entitled to evade 
the provisions of both these sections 
because the two ‘claims have been 
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amalgamated in one suit. We are clearly 
of opinion that this argument should not 
prevail. The result follows that the appeal 
is barred under section 153, Bengal 
Tenancy Act, in so far as the claim for 
rent is concerned. In respect of the claim 
for damages for breach of contract, there 
can be no question that the appeal is 


equally barred, under section 102, Civil 
Procedure Code. 

We have finally been invited 
to interfere with the decision of the 


Subordinate Judge in the exercise of our 
revisional jurisdiction. We are of opinion 
that this is clearly a case where the 
Court cannot interfere under section 115, 
Civil Procedure Code. If the contention 
of the appellant be conceded to be well 
founded, the utmost that can be said is 
that the Subordinate Judge has committed 
an error of law: but that is undoubtedly 
not a ground for interference in the exercise 
of our revisional jurisdiction. In fact, if 
we were to accede to the prayer of the 
appellant, we should allow him an appeal 
in the disguise of revision, where an appeal 


‘is expressly barred by statutory provisions. 


The result is that the appeal is dismissed 
with costs and the Rule is discharged, 


Appeal dismissed; Rule discharged. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE DRORER No. 265 
or 1914. 

November 30, 1915. 
Present:—Mr. Batten, A. J.C. 
NAKULSAO—Derenpant No. 1—APPELLANT 

versus 

RAMADHINSAO—Prarntire— 
RESPONDENT. 

C. P. Tenancy Act (XI of 1898), 3. 41, sub- 
section (8), scope of—Transfer by occupancy tenant 
without landlord's consent—Right of landlord to evict 
transferee. 

Sub-section (8) of section 41 of the Central 
Provinces Tenancy Act pre-supposes the right of a 
landlord to bring a suit for ejectment against the 
transferee and makes a special provision for the pro- 
tection of a tenant against both the landlord and the 
transferce. Cp. 700, col. 2.] 
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Where, therefore, an occupancy tenant of cer- 
tain fields mortgaged them to the defendant, and 
the proprietor of the patt: in which the fields lay, 
sued to recover possession on the ground that the 
mortgage was without the landlord’s consent: 

Held, that the question of abandonment by the 
tenant did not arise, whether or not he was joined 
asa party, and that the landlord was entitled to 
evict the transferee in possession. [p. 700, col. 2.] 

Bhola v. Fathu, 15 O. P, L, R. 17, distinguished. 


Appeal against the decree of the District 
Judge, Raipur, dated the 6th January 19 4, 
reversing that of the Munsif, Raipur, dated 
the 23rd September 1913, 

Mr, M. Chuckerbutty, for the Appellant. 

Mr. J. Mittra, for the Respondent. 

JUDGMENT.—The first defendant appeals 
against the judgment and decree of the 
District Judge, in which he reversed the 
decree of the Munsif who dismissed the 
plaintiff’s suit. Sobharam was the absolute 
occupancy tenant of the five fields in suit. 
He mortgaged the fields in 1902, and the 
mortgagees foreclosed and took possession 
of the fields in May 1909; the Srst defendant- 
appellant is the sole representative of the 
mortgagees, and the 2nd and 3rd defendants 
are the sons of the deceased mortgagor 
Sobharam, The plaintiff is the landlord, 
being the proprietor of the patti in which the 
fields lie. He sues for possession of the 
fields on the ground that the mortgage was 
without the landlord’s consent. Two of the 
fields were given by the mortgagees for 
cultivation to the 2nd and 8rd defendants 
for the year 1910-11, and they were still in 
possession of these two fields when the suit 
was instituted. There is a concurrent finding 
by both Courts that the mortgage was in 
contravention of the provisions of section 41 
of the Central Provinces Tenancy Act, and 
was, therefore, voidable at the instance of the 
landlord. The learned Munsif, however, 
dismissed the suit on the ground that the 
plaintiff had failed to show that the tenants 
had abandoned their holding. The 2nd and 
8rd defendants are described in the plaint 
as sub-tenants of two of the fields and are 
described in the jamabandis as occupancy 
tenants of the same two fields. The grounds 
on which the Munsif dismissed the suit and 
the District Judge reversed the Munsif’s 
decree appear in the following portion of the 
judgment of the learned District Judge :-— 


. The Court has dismissed the plaintiff's 
claim on the ground that because Sobharam’s 
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sens are in possessions of two of the fields 
in suit (area 2°97 acres) there has been no 
such abandonment of Sobharam’s fields (area 
8°58 acres) in suit as to justify the plaintiff- 
appellant to claim possession of these fields. 
The ruling [Bhola v. Fathu (1)] quoted in 
support of the view has, T think, no appli- 
cation to this case. In paragraph 6 of the 


. plaint the plaintiff has stated that in 1910-11 


(i. e., a year after the mortgagees took posses- 
sion of the fields in suit in 1909) the defend- 
ant No. 1 Nakulsao Jet two of the fields 
(area 297 acres) to Sobharam’s sons, the 
defendants Nos. 2 and 8, that he (Nakulsao) 
retained 4°49 acres out of the fields under 
his cultivation and let the remaining area to 
defendant No. 4 Bhola. All these allegations 
in the 6th paragraph of the plaint have been 
admitted by the defendant No. 1 Nakulsao 
(paragraph 4 of his written statement). The 
allegations in the 6th paragraph of the 
plaint are not tantamount to an admission 
of the plaintiff that there -has been no com- 
plete: abandonment by Sobharam or his son 
of the fields in suit. The contending parties 
are agreed that the mortgagees took posses- 
sion of the fields in suit in 1909 and they 
are also agreed that only two fields (area 
2'97 acres) out of the five mortgaged fields 
(area 8'59 acres) were let to Sobharam’s 
sons, the 2nd and 3rdedefendants, in 1910-11. 
It is clear that the letting .of only two fields 
constituted splitting or disruption of the 
mortgaged holding of Sobharam. It cannot 
be any evidence of the non-abandonment of 
the holding. * * * * Indeed the de- 
fendant No. 1 did not raise the plea of non- 
abandonment of the holding as a bar to the 
plaintiff's suit. Sobharam’s sons did not 
raise this plea. Nor have they made state- 
ments that there has been no complete 
abandonment of the holding. I find that 
there has been a complete abandonment of 
the fields in suit by their tenant or tenants 
in 1909, and that the fact that two of the 
fields were let to Sobharam’s sons, the de- 
fendants Nos. 2 and 3, in 1910-11, could not 
constitute non-abandonment of the fields in 
suit. The lower Court’s decree is set aside 
and the plaintiff’s claim is decreed.” 

It would appear that the learned District 
Judge has applied the principles of Bhola v. 
Fathu (1) to the case, but has held as a fact 


(1) 15 U. P. L, R, 17. 
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that the sub-tenants have abandoned the 
holding, and that their continued entry as 
occupancy tenants in the jamabandis in 
respect of two fieldsisau error. The learned 
Counsel for the appellant, the 1st defendant, 
the mortgagee, relies on the above cited case, 
and on Aladad Khan v. Daula Rajput (2), 
and argues that the mere fact that the 
original tenants, who are parties to the suit, 
are in possession of part of the holding, 
indicate that they have not abandoned the 
holding. The learned Counsel for the ’re- 
spondent plaintiff points out that the above 
cited rulings related to occupancy holdings, 
and that the law as to absolute occupancy 
holdings is now contained in sub-section (8) 
of section 41 of the Central Provinces 
Tenancy Act, XI of 1898, which runs as 
follows :— 


“Tf a person to whom an absolute occu- 
pancy tenant has transferred possession of 
his holding in contravention of the provisions 


of this section be ejected by the landlord, , é ins 
transferee, and makes aspecial provision for 


the tenant may apply to a Revenue Officer 
within one year of the ejectment of such 
person to be reinstated in possession of the 
holding, and the Revenue Officer may order 
him to be reinstated in possession on his 
depositing within a stated period, for paya 


ment to the landlord, the costs incurred by. 


the landlord in procuring the ejectment. If 
the tenant fails: to make such application 
within one year of the ejectment, or if be 
fails to deposit such costs within the period 
stated, his tenancy shall be deemed to have 
taped. n 

The Central Provinces Tenancy Act, XI of 
1898, came into force on the 21st October 
1898, while Bhola v. Fathu (1) wasa ruling 
of 1901, but it referred toa case governed 
by the previous tenancy law, for it was 
based on a suit in a Civil Court in which a 
landlord sought to obtain possession of an 
occupancy field by avoiding a mortgage 
which bad been foreclosed. No such suit in 
respect of occupancy land lies under the 
present law. 

It appears to me that the principles 
embodied in Bhola v. Fathu (1) and the 
cases vited therein, none of which were 
cases of absolute occupancy holdings, relate 


(2) 9 0. P, Ls R. 101. 
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to a condition of affairs which is now obsolete, 
and do not apply to the conditions existing 
under the present Jaw. Under the previous 
tenancy law there was no statutory protection 
for a tenant, whether absolute occupancy, 
occupancy or ordinary, when his transferee 
was evicted by the landlord through the 
Civil Courts; and protection was extended 
to them by the Courts in the manner laid 
down in Bhola v. Fathu (1), though such 
action would seem really to have protected 
the transferees rather than the tenants. 
Under the present law the Civil Courts have 
nothing to do with the avoidance by the 
landlord of transfers by occupancy and ordi-. 
nary tenants, while the rights of an absolute 
occupancy tenant whose transferee is ousted - 
by the landlord are expressly protected, by 
sub-section (8) of section 41 quoted above, 
in a manner which protects him against both 
the landlofd and the transferee. The sub- 
section pre-supposes the right of a landlord 
to bring a suit forejectment against the 


the protection of the tenant whose interests, 
therefore, need not be considered by the 
Court. If the view of the first Court were 
correct in this case, then the object of the 
legislation would have failed, for the tenant, 
being only a sub-tenant as against the 
mortgagee who has foreclosed, would be, 
liable to eviction. The legislation was clearly, 
intended to protect both landlord and tenant, 
for the result of the transferee’s ejectment 
is the possibility of the tenant’s reinstate- 
ment, If the landlord’s suit could not be 
maintained, the tenant could not be reinstated 
as such. 5 

For these reasans I consider that the 
question of abandonment by the tenant 
does not arise, and the appeal is dismissed 
with costs. 


Appeal dismissed, 


Vol, XXXIV] 


VEPA KAMESAM V, VARIGONDA NARASIMHAM, 


MADRAS HIGH COURT. 
Seconp Crvin Arrear No. 16 or 1899. 
January 2, 1900. 

Present:—Mr. Justice Shephard and 
Justice Sir S, Subramania Aiyar, Kt. 
VEPA KAMESAM—Derenpant No, 7— 
APPELLANT 
a VEFEUS 
VARIGONDA NARASIMHAM, MINOR, 
BY HIS MOTHER RAMUDU, AND OTHERS— 
Puartntige AND Derenpants Nos. 1 to 6 
— RESPONDENTS. 

Mortgage, wsufructuary—Lease to  mortgagor— 
Stipulation for vent—Sale to third party—Possession 
with vendor-mortgagor—Suit for account against 
mortgagor and purchaser, whether maintainable. 

A usufructuary mortgagee who leases the property 
back to the mortgagor for a specified rent is entitled 
to file a suit for accounts on his mortgage not- 
withstanding the lease, as the relation of mortgagor 
and mortgagee co-exists with that of landlord and 
tenant and the right to rent is supplementary to, and 
not in substitution of, the right to interest. 

The claim is alike enforceable against a purchaser 
of the property subsequent to the mortgage, and 
accounts will be taken at his instance also as if the 
mortgagor alone were interested. ` 

Mainland v, Upjohn, (1889) 41 Ch. D. 126; 58 L. J 
Ch. 861; 60 L. T. 614; 37 W. R. 411, referred to. 

Second appeal against the decree of the 
Subordinate Judge’s Court, Vizagapatam, 
in Appeal Suit No. 230 of 1897, presented 
against that of the Court of the District 
Munsif, Vizagapatam, in Original Suit No. 
61 of 1896. 

FACTS.—Defendants Nos. 5 and 6 were 
the original owners of certain properties. 
They sold them to defendants Nos. 1 to 4. 
The latter executed in respect of those 
properties a usufructuary mortgage in favour 
of plaintiff; but the latter allowed the 
mortgagors to remain in possession and 
obtained from them a lease-deed stipulating 
for payment of rent. No rent, however, 
was ever paid. Defendants Nos. 1 to 4, 
then sold back the lands to defendants 
Nos. 5 and 6, the original owners, but the 
property remained in the possession of 
defendants Nos. lto 4. Plaintiff thereupon 
brought a suit on his mortgage for an 
account, During the pendency of the suit 
defendants Nos. 5 and 6 sold the lands to 
the 7th defendant. Defendant No. 7 was add- 
ed as a party and he pleaded that the right 
of the plaintiff was only on his lease- 
deed for recovery of rent and nota suit for 
an account. The District Munsif dismissed 


the suit, on the ground that his claim was. 


only for rent on the lease-deed and not for 
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an account. On appeal the Subordinate 
Judge reversed the decree and held that the 
right of the plaintiff under the mortgage was 
not lost by the execution of a lease-deed. 
The present appeal was by 7th defendant 
against that decree. 

Mr. T. V. Seshagiri Aiyar for Mr. P.R. 
Sundara Aiyar (with him Mr. V. Ramesam), 
for the Appellant. 

JUDGMENT. 

SHEPHARD, J.—The facts are not clearly 
stated in either of the judgments. They 
seem to beas follows. The property, the 
subject of the mortgage, was in 1879 sold by 
the 5th and 6th defendants to the morigagor 
(1st defendant). The mortgage was executed 
in 1883, In October 1884, the property was 
sold by the mortgagor to the 5th and 6th 
defendants. Notwithstanding this sale the 
property remained in the possession of the 
“mortgagor and kadapas given by him to the 
plaintiff are produced for the years 1885, 
1887, 1890 and 1891. After the com- 
mencement of the suit, the appellant 
purchased the property. It is not stated 
that the plaintiff had any notice of the 
sale to the 5th and 6th defendants. Nor 
is it explained why they, as purchasers, 


_ did not take possession from the mort- 


Had they been in possession they 
could not have disputed the plaintiffs 
right to interest. Alike as between the 
mortgagor and the plaintiff and between 
them and the plaintiff there was or 
might have been the relation of mortgagor 
and mortgagee in addition to that of 
Jandlord and tenant. The right to rent 
was supplementary to, and not in sub- 
stitution of the right to interest on the 
mortgage-money. As the mortgagor could 
not have claimed credit for rent or 
interest which he never paid, neither can 
the appellants do so—he is in no 
better position. The account to be taken at 
the instance of a purchaser of the equity of 
redemption is taken as it would be if the 
mortgagor only were interested. [Mainland 
v. Upjohn (1)]. 

The case is totally different from that to 
which the observations of thé Judicial Com- 
mittee refer. 

I would dismiss the appeal with costs. - 

Sopramania Atyar, J.—I entirely agree. 


Appeal dismissed, 
(1) (1889) 41 Ch. D. 126; 58 L. J. Ch. 361; 60 L, 
T, 614; 37 W. R 411. 


Bagor. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petrion No. 29 or 1915-16 or 
BARABANEI DISTRICT, 
April 83, 1916. 
| Present:—Mr. Holms, S. M. 

Tus Hon’sce Sir Raja MUHAMMAD 
ALI MUHAMMAD KHAN BAHADUR— 
PLAINTIFF — APPELLANT 
Versus 
Munshi Shaikh SHAUKAT ALI— 
DEFENDANT — RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLII, 
r.1l—Oudh Rent Act (XXL of 1886), s. 107K — Decree, 
ex parte, seiting aside of—Resumplion suit—Appeal. 

An order setting aside an ew parte decree passed in 
a resumption suit, althongh not appealable under Order 
XLII, rule 1, Civil Procedure Code, is nevertheless 
appealable in view of the provisions of section 107K 
of the Ondh Rent Act. 

Appeal against the order of the Com- 
missioner, Fyzabad, dated the 26th July 
1915, upholding that of the Deputy 
Commissioner, Bara Banki, dated the 8th 
May 1915, upholding that of the Assistant 
Collector, Bara Banki, dated the 12th 


April 1915. 


FACTS.—An ew parte decree was passed 
in a resumption suit, but the Assistant 
Collector set the decree aside on the 
application of the defendant. An appeal 
against this order of the Assistant Collector 
was preferred to the Deputy Commissioner, 
who rejected the appeal on the ground 
that the order was not appealable in view 
of the provisions of Order XLIII, rule 1, 
Civil Procedure Code. A further appeal was 
taken to the Commissioner, who passed 
the following order:— The only argument 
adduced before me is that section 107K 
applies. The reply to this is that the order 
of the first Court is not an order under 
the resumption chapter but under the 
Civil Procedure Code. The rules of the 
Civil Procedure Code hold good and under 


them the order is not appealable. Section 
107K has no application, Appeal dis~ 
missed.” 


Syed Zahur Ahmad, for the Appellant. 


ORDER.—The order of the Assistant 
Collector of the 12th April 1915 accepting 
an application to set aside the decree 
passed ea parte was not appealable under 
rule 1, Order XLIII, of the Code of Civil 
Procedure. Jt is contended, however, by 
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. the appellant that section 107K makes 


it appealable, as all orders areappealable - 
under the Land Revenue Act. The other 
side contends that this order is not an 
order under the resumption chapter but ` 
under the Code of Civil Procedure, It is 
urged that the words “orders under this 
chapter” in section 107K should be 
interpreted to mean “orders in suits under 
this chapter,” and for this contention there 
is a good deal tobe said. If the respondent’s 
contention is accepted, then certain 
intermediate orders under the resumption 
chapter would be appealable to the Com- 
missioner whereas final orders are appealable 
to the Collector, which is certainly 
anomalous. Moreover, if the appellant’s 
contention is not correct, I do not understand 
what the words “orders under this chapter” 
mean, for there can only be decrees under 
the chapter if intermediate orders passed 
in suits under it are not taken into account. 
On the whole I think that the appellant’s 
contention is correct and that an appeal 
lay to the Collector against the order in 
question. I have looked into the merits 
of the appeal and on the whole consider 
the Assistant Collector was - right. For 
this reason, I dismiss the appeal with 
costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2098 
or 1912. 

August 25, 1915. 

Present:— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice N. R. Chatterjea. 
DINA NATH DAS—Phatntirr— 
APPELLANT 
t eTSUs 
RAMA NATH DAS AND OTHERS— 


DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 120, non- 
applicability of, where consequential relief is asked for 
— Limitation, rumning of, against person in possession 
affected by adverse entry in Record of Rights. ` 

Article 120 of the Limitation Act is applicable to 
suits for declaratory reliefs but not to suits for 
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declaration of title in which consequential reliefs 
are also prayed for. [p. 703, col. 2.] 

In a suit for declaration of title to land a prayer 
for injunction upon the defendant is a prayer for 
consequential relief quite as much as a prayer for 
confirmation of possession. [p. 703, col. 2.] 

In regard 10 8 suit for declaration of title to land 
in the possession of the plaintiff against whom an 
adverse entry has been made in the Record of 
Rights, time does not begin to rnn against him under 
Article 120 of the Limitation Act unless an actual 
claim is made by the defendant upon the strength 
of the entry. [p. 703, col, 2.] 


Appeal against the decision of the Subor- 
date Judge, Cuttack, dated the 19th April 
1912, reversing that of the Munsif, Balasore, 
dated the 25th February 1911. 


Babu: Mohini Mohan Chatterjee, for the 
Appellant. 

Babu Satis Ohandra Mukerjee (for Babu 
Suresh Chunder Chuckerbutty), for the Res- 
pondents. 

JUDGMENT. 

MOOKERJER, J.— This isan appeal by the 
plaintiff in a suit for declaration of title to 
land, for confirmation of possession, and for 
the issue of a permanent injunction upon the 
defendants to restrain them from acts of 
interference with the plaintiff in the enjoy- 
ment of the disputed property. The case 
for the plaintiff is that he purchased the 
land on the 6th May 1882 from the 
widow of one Golak Prosad, and that 
notwithstanding his possession on the basis 
of this purchase, his name was not registered 
by the Settlement Authorities at the time 
of the periodical Settlements. The order 
in the first of these Settlements was made 
adversely to the plaintiff in 1898, and 
this was repeated in 1998. The plaintiff 
states that the defendants, encouraged by 
these entries, have raised obstacles to his 
peaceful possession of the disputed property 
since tke 28th November 1907; he was 
consequently driven to institute this 
on the 4th April 1910. The defendants 
pleaded, first, that the vendor of the 
plaintiff had no interest in the property, 
as ` her husband had predeceased her 
father-in-law, and, secondly, that the claim 
was barred by limitation. The Courts below 
have concurrently found in favour of the 
plaintiff upon the question of title. But 
whereas the Trial Court- held that the 
claim was not barred by limitation, the 
Subordinate Judge has held that the suit 
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“is barred under Article 120 of the Schedule 


to the Indian Limitation Act, as explained 
in Francis Legge v. Rambıran Singh (1) 
and Akbar Khan v. Turaban (2). On the 
present appeal, the plaintiff has contended 
that the view taken by the Subordinate 
Judge upon the question of limitation is 
obviously erroneous. The argument in 
substance is that the suit ig in no sense 
a suit for a pure declaratory decree, as 
he seeks a two-fold consequential relief, first, 
by way of confirmation of possession and, 
secondly, by way of a permanent injunction 
to restrain the defendants from unlawfully 
interfering with his possession. In our 
opinion, the decree of the Subordinate 
Judge cannot possibly be supported. 


It need not be disputed, as ruled in the 
two cases mentioned by the Subordinate 
Judge and also in the decisions of this 
Court in the cases of Mohabharat Shaha 
v. Abdul Hamid Khan (2) and Shyamanand 
Das v. Raj Narain Das (4), that Article 
120 of the Schedule to the Indian Limitation 
Act is applicable to suits for declaratory 
reliefs. But the present suit is not of that 
character, as a prayer for injunction isa 
prayer for consequential relief quite as much 
as a prayer for confirmation of possession: 
Umatul Batuly. Nauji Kuar (5), Jhuman Karti 
v. Debu Lal Singh (6). ‘Assume, however, that 
this is a suit for declaratory relief. The 
entries in the Record of Rights did not 
affect the possession of the plaintiff, though 
they might have been used in evidence 
against him in a possible suit for declaration 
of title. But the plaintiff was entitled to 
wait till the defendants had, on fhe strength 
of the entry inthe Record of Rights, attempted 
to disturb his possession. This is clear from 
the decision in the case of Sheopher Singh 
v. Deo Narain Singh (7), where it was 
pointed out that unless an actual claim 
was made upon the strength of the entry 
in the Record of Rights, time did not begin 
to run against the plaintiff: Rahmatullah 


(1) 20 A. 35; A. W. N. (1897) 193. 

(2) i Ind. Cas. 557; 3L À. 9; 5 A. D. J. 687; A. W. 
N. (1908) 252; 4 M. L. T. 444. 

(8) 1 0. L. J. 73. 
(4) 4 0. L. J. 568. 
(5) 60. In J. 427; 11 0. W. N. 705. 
(6) 16 Ind. Cas. 898; 22 C. L. J. 415. 
(7) 17 Tnd. Cas. 675; 10 A. L. J. 413, 
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v. Shamsuddin (8). In our opinion, even 
if Article 120 be made applicable to this 
case, the suit has been instituted within 
six years after the cause of action arose. 
In this view the decree of the Subordinate 
Judge cannot be supported. It is needless 
to remand the case for a finding upon the 
question of possession, as the Trial Court 
expressly held that the plaintiff was not 
out of possession and this finding does 
not appear to have been assailed before 
the Subordinate Judge. 


The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first instance 
restored. This order will carry costs both 
here and in the Court of Appeal below. 


Appeal allowed. 


(8) 21 Ind, Cas. 609; 11 A. L, J. 877. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE Decree No, 55 
2 oF 1915. 
4 January 19, 1916. 
Present:~ Sir Henry Drake-Brockman, Kr., 


J.C, 
VISHWANATH—P taintigr—APPELLANT 
TETSUS 
SHANKERLAL— DEFENDANT— 
RESPONDENT. 


Central Provinces Tenancy Act (XI of 1898), s. 41 (6) 
—Malguzar purchasing property from subsequent 
mortgagee in possession—Suit by prior mortgagee to 
recover mortgage-money, nature of—Charge on 
purchase-money—Limitation Act (IX of 1908), Sch. 
I, Art. 1832—Pleadings—Omission im plaint to refer to 
technical point not misleading defendant—Defendant, 
aohether can abject to frame of plaint on appeal. 

Plaintiff, first mortgagee of an absolute ocoupancy 
holding, sued defendants, the legal representatives 
of a subsequent mortgagee, for the recovery of 
Rs. 2,000 due to him by the tenant mortgagor. The 
holding was purchased by the malguzar, under the 
provisions of section 38, Central Provinces Tenancy 
Act, from the second mortgagee, who had foreclosed 
the mortgage and remained in possession. Plaintiff 
claimed a charge on the purchase-money: 

Held, (1) that the mortgage-debt was a charge on 
the purchase- -money in exoneration of the land 
within the meaning of section 41 (6) of the Tenancy 
Act, 1898, and no new cause of action having 
arisen, the suit was governed by Article 182 of the 
Limitation Act; [p. 705, col. 2.) 
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Kamala Kant Sen v. Abul Barkat, 27 0.180; Upendra 
Chandra Singh v. Mohri Lal Marwari, 31 C. 745; Gopi 
Krishna Maudal v. Ram Lal Mandal, 5 Ind. Cas. 524; 
14 0. W. N. 484 12 O. L. J. 468. Berhamdeo 
Pershad v. Tara Ghand, 38 ©. 92; 9 C. W. N. 989, 
referred to. 

Ram Din v. Kalka Prasad, 7 A. 502; 12 I. A. 12; 
4 Sar. P. C. J. 619, distinguished. 

(2) that the omission of the plaintiff to rofer to 
the existence of such a charge in the plaint did not 
mislead the defendant as it stated all the facts 
fully, and he could not object to the frame of ‘the 
plaint in appeal. [p. 706, col. 1.] 

It is not the practice to construe moffusil pleadings 
strictly. [p. 706, col. 1.] 

Kunj Biharı Prasadji v. Keshavalal Hiralal, 
28 B. 567 at p. 572, 6 Bom, L. R 475, referred to. 


Appeal against the decree of the 
Divisional Judge, Nagpur Division, dated 
the 22nd October 1914, confirming that of 
the Junior Subordinate Judge, Wardha, 
dated the 25th November 1913. 

Mr. J. Mittra, for the Appellant. 

Mr. P. 5. Kotwal, for the Respondent. 

JUDGMENT.—The plaintiff in the suit 
out of which, this second appeal arises 
sued to recover Rs. 2,000, as due on a 
mortgage of two absolute, occupancy fields 
mortgaged to him by the tenant Ganaji on 
the 5th April 1885.- The defendants 
are the | legal representatives of 
one Liladhar to whom Garaji's entire 
holding, consisting of five fields in all, was 
mortgaged | in 1894. Liladhar foreclosed 
and obtained possession on the 14th March 
1895. The malguzar then, after some litiga- 
tion, purchased the holding under the provi- 
sions of section 38 (5), Central Provinces 
Tenancy Act, 1888, the price of the land 
having been fixed by. a Revenue Officer at 
Rs. 1,600 and paid to Liladhar in Court 
on the 16th June 1902. 

The plaint sets out all the facts and djati 
Rs. 2,000 as due under the mortgage 
of 1885. . The cause of action is described 
as having arisen onthe 16th June 1962; 
The only defence with which we are now 
concerned is one of limitation. . The original 
cause of action under the plaintiff's mortgage 
admittedly arose on the 5th Apiil 1887 and 
the Trial Judge held that Article 132 of the 
Limitation Schedule applied and that the 
suit was not. saved by section 31, Indian 
Limitation Act, 1908, inasmuch as the claim 
is not for foreclosure or for sale. The suit 
was dismissed on this and also on other 
grounds, 
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In appeal the Divisional Judge decided only 
the question of limitation. His view was 
that Article 62 or Article 120 of the Limita- 
tion Schedule governed the case. He fol- 
lowed the dissenting opinion of Geidt, J., in 
Berhamdeo Pershad v. Tara Ohand (1) and 
dismissed the appeal, holding that the plaint- 
iff attained majority more than 3 years 
before suit. 


' In second appeal it is urged that the suit 
is really ore to enforce the charge cn the 
purchase-money paid by the landlord which 
is created by section 38 (6), Tenancy Act 
of 1683, which corresponds to section 41 (6) 
of the 1898 Act, and that the effect of the 
said provision is merely to substitute the 
money for the land as security, the original 
cause of action remaining. This contention 
finds support in several cases decided by the 
Calcutta High Court with reference to 
section 73, Transfer of Property Act, e. g., 
Kamala Kant Sen v. Abul Barkat (2); Unendra 
Chandra Singh v. Mohri Lal Marwari (3) 
and Gopi Krishna Mandal v. Ram Lal Mandal 
(4). In the case [Berhamdeo Pershad v. Tara 
Chand (1)] cited by the lower Appellate Court, 
the view taken by Geidt, J., was dissented 
from by Henderson and Sale, JJ., who con- 
curred in applying Article 132 of the Limita- 
tion Schedule to the facts before them. 
Those facts were that a first mortgagee 
brought the mortgaged property to sale ina 
suit to which the second mortgagee, whose 
mortgage had already matured, was a party. 
Subsequently, the first mortgagee obtained 
a decree under a third mortgage without 
joining the second mortgagee as a party and 
withdrew the surplus sale-proceeds realised 
under the earlier decree in part satisfaction 
of the later decree. The second mortgagee 
then sued on his mortgage claiming to recover 
the surplus proceeds so withdrawn. The 
view of the majority is clearly expressed in 
the following passage in the judgment of 
Sale, J.:— g 

“When property is sold under a decree 
obtained by the first mortgagee the right 
of the puisne incumbrancers to follow the 
surplus sale-proceeds after the decree-holder’s 


claim has been satisfied is an equitable right. 
(1) 33 C. 92; 9 C. W. N. 989. 
(2) 27 C. 180. 
(3) 810. 745. 

wa 5 Ind. Cas. 524,140, W. N. 484 12 0. L. J. 
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The property so sold .doubtless passes into 
the hands of the purchaser discharged from 
all encumbrances, but equity regards the 
rights of the puisne incumbrancers, nut as 
extinguished or discharged by the sale, but 
transferred thereby to the surplus sale-pro- 
ceeds.” 
‘ Both Henderson and Sale, JJ., regarded 
the decisions under section 73, Transfer of 
Property Act, as supporting this view.* 
There is, so far as Iam aware, no autho- 
rity for holding that a new cause of action 
arises when section 73 of the Transfer of 
Property Act comes into operation, though 
the result of taking such a view was consider- 
ed in Kamala Kant Sen v. Abul Barkat (2). 
The wording of the section seems to lend 
no aid to that view, and the same may be 
said of section 41 (6) of the Central Provin- 
ces Tenancy Act, 1898. Inthe latter pro- 
vision the mortgage-debt is declared to be 
“a charge on the purchase-money in exonera- 
tion of the land,” this expression distinctly 
favouring the appellant’s contention that 
the burden of the mortgage is merely trans- 
ferred from one item of property to another. 
The theory of substitution suffices, in my 
opinion, to dispose of the respondent’s objec- 
tions that Article 182 of the Limitation 
Schedule applies in terms solely to a suit 
to enforce payment of money charged upon 
immoveable property, and that section 31 of 
the Act deaJs only with a suit for foreclosure 
or a suit forsale. The decision of the Privy 
Council in Ram Din v. Kalka Prasad (5), 
on which also the respondent relies, decides 
merely that where the suit of a mortgagee is 
based ona personal covenant to pay the 
mortgage-debt, Article 132 has no applica- 
tion: their Lordships had no occasion to 
consider the position of a charge actually 
transferred by operation of law from land to 
money. Nor is it easy to understand on 
what principle it can be justifiable ‘to modify 
a mortgagee’s rights by reason of action 
taken by a third party which he has no means 
of preventing or even objecting to. If the 
principle followed in the Calcutta cases is 


applied to circumstances such as those now 
(5) 7 A. 502 P. CO); 12 I. A. 12; 4 Sar, P, C. J. 619. 


* Vide Privy Council decision in Barhamdeo 
Prasad v. Tarachand, 21 Ind. Cas. 961; 15 M. L. T. 
62; (1914) M. W. N. 38; 19 O. L. J. 182; 18 C. W. N. 
345; 12 A. L. J. 82; 16 Bom. L. R. 89; 26 M. D, J. 243; 
41 0, 654 at p. 660. —Ed. 
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under consideration, the result is a position 
where, but for the prótection and advantage 
designedly afforded to the pre empting land- 
lord, the tenant and his. mortgagee are left 
unaffected, and this seems to me entirely 
proper and reasonable. By applying either 
Article 62 or Article 120 to such circumstan- 
ces on the assumption that a new cause of 
action arises, we improve or worsen the 
mortgagee’s position according as he would, 
in the absence of pre-emption, have had less 
or more time to enforce his mortgage in the 
ordinary course. 

I do not feel at all pressed by the re- 
spondent’s objection tc the frame of the plaint 
where no reference to the existence ofa 
charge under section 41 ofthe Tenancy Act 
is made. All the facts are fully stated and, 
had this objection been raised at the trial, 
the Court of first instance would doubtless 
have permitted any amendment it considered 
desirable. It is not, and could not, be sug- 
gested that the defendant has been misled 
by the way in which the claim was put and 
it is not the practice to construe mufassil 
pleadings strictly see Kunj Bihari Prasadji 
y. Keshavalal Hiralal (6). 

I hold that the claim is not time-barred 
and, setting aside the decree of the lower 
Appellate Court as based upon a wrong deci- 
sion of a preliminary*point, remand the case 
to that Court fora determination of the 
questions which it has left undecided. The 
Court-fee paid on the memorandum of second 
appeal will be refunded: other costs will 
be costs in the cause. 


Axpeal accepted; Oase remanded. 
(6) 28 B. 567 at p. 572; 6 Bom. L. R. 475. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. A 
Revenus Petition No. 188 or 1915-16 or 
Gonpa DISTRICT. 
, Maroh 1, 1916. 
Present:—Mr. Holms, 8. M. 

Raja MUHAMMAD ABUL HASAN 
KHAN—DEFENDANT——ÀPPELLANT— 
APPLICANT 
e VETSUS 
Musammat RAJ KUMA RI—PLAINTIFFE— 


RESPONDENT— OPPOSITE PARTY. = 

Appeal, second—Revenue Court—Copy of first Courts 
judgment not filed, effect of—Dismissal of appeal, illegal 
— Civil Procedure Code (Act V of 1908), O. XLI, 7.1, 
0. XLII, r. 1—Oudh Rent Act (XXII of 1886), s. 185. 
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Where a second appeal is preferred to a 
Revenue Court under the provisions of the Oudh Rent 
Act, and the memorandum of appeal’ is not 
accompanied by a copy of the first Courts 
judgment, or, if so accompanied, the copy is 
incomplete as only containing reference to the 
main judgment, the appeal ought not, in view 
of Order XLF, rule J, and Order XLII, rule 1, Civil 
Procedure Code, and section 135 of the Rent Act, to 
be dismissed on tho ground that the appellant 
has failed to file the copy of the first Court’s 
judgment or main judgment, as the case may 
be, within ‘the time allowed to him for that 
purpose, inasmuch as he is not raquired by law 
to file such a copy. [p. 707, col. 1.] 

Maharaja Kesho Prashad Singh v. Baijnath Saran 
Pande, Selected Decision No. 14 of 1913, referred 
to. 


Application for review of the order 
passed by the Senior Member, Board of 
Revenue, United Provinces, dated the lith 
September 1915. 

Babu Aditya Prasad, for the Applicant. 

Babu Basdeo Lal, for the Opposite: 
Party. 


JUDGMENT.—Maharaja Kesho Prashad 
Singh v. Baijnath Saran Pande (1) applies 
to the Land Revenue Act only, but its 
principle applies also to the Oudh Rent 
Act, for rule 1, Order XLI and Order 
XLII, are beth applicable under section 
135. There is sufficient reason then for 
reviewing my order of the 15th September 
1915* and hearing the appeal on the 
merits. 

The plaint was drafted in a somewhat 
vague manner, but so far it is definite 
that the plaintiff claimed under-pro- 
prietary rights by reason of birt in the 
land in suit, and nothing was said 
about occupancy rights under section 5. 
I have had some difficulty in finding what 


(1) Selected Decision No, 14 of 1918. ~ 





*The order referred to was passed as follows on 
second appealin suits to contest notices of eject- 
ment :— 

“The leading appeal is No. 463, When it was 
filed on 7th August last appellant was allowed 3 
weeks to file a copy of the Assistant Collector’s 
judgment. This he did not doin time, and so far 
as the Naini Tal Office is aware, has not done so 
up to the present time. The same is the case with 
Appeal No. 475. In the remaining 11 appeals the 
copies of the Assistant Collectors judgments filed 
are incomplete without a copy of the main judgment, 
as they only contain references to it, 

“All the 13 appeals are, therefore, dismissed,” 
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the reasons were for which the present 
appellant contested the claim to under- 
proprietary rights: but it would seem 
_ from the Assistant Oollector’s judgment 

that by reason of the judgment. of the 
Assistant Commissioner dated 30th April 
1872 and the Commissioner’s judgment on 
appeal dated 6th July 1872, it was urged 
that the respondent had no under-proprietary 
rights and, therefore, could not claim them 
now. I have again asked the appellant 
to say why he denies the rights and he 
says that the sanklap-deed only covers 
120 bighas and no more. He urges 
before me that the word ‘pukhtadari’ in 
the claim decided in 1872 really means 
an under-proprietary right and not sub- 
settlement, and that, therefore, this judgment 
is conclusive. It seems to me that the 
claim of 1872 was merely for sub-settlement 


and is not conclusive against under- 
proprietary rights of any other nature, 
and the Commissioner’s judgment really 


takes much the same view that there has 
been no real adjudication as to under-pro. 
prietary rights. It seems to me that, on the 
evidence, there is clearly a prima fucie claim 
established for under-proprietary rights and 
that the lower-Courts shonld have taken 
this view, and not gone into the question 
of occupancy rights which were not de- 
finitely claimed, though of course they can 
be claimed and possibly established should 
it be found in the Civil Court that respond- 
ext has no under-proprietary rights, 
The appeal is dismissed with costs, 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
Civiu APPEAL No, 20 or 1915, 
November 24, 1915, 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir John Woodroffe, 
Kr., and Justice Sir Asutosh 

i Mookerjee, Kr. 
JOHUR LALL DEY —PLAINTIFF— 
APPELLANT 
versus 
DHIRENDRA NATH DEY—Dsrenpant— 


RESPONDENT. h 
Succession Act (X of 1865), 5, 51 — With, revocation 
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of, by tearing —Partial tearing, effect of—Question of 
fact—Trial Judge, opinion of—Appellate Court, inter- 
ference by. 

A testator sent for his Will from his solicitor and 
wrote the word “cancelled” on it and signed 
his name and dated it and thereafter, according to the 
instructions of the solicitor, intentionally tore the 
Willonly partially, without ever intending to tear 
it up altogether: 

Held (per Curiam), that the tearing, under the 
circumstances was effectual under section 57 of the 
Indian Succession Act forthe purpose of revocation. 
[p. 710, col. 2; p. 711, col. 2.] 

Per Sanderson, C. J.—A tearing (though partial) of 
a Will, which is such a tearing as to evidence the 
testator’s intention to revoke the Will andis all 
the tearing that he intends to do, added to the fact 
that he writes the word “cancelled” on the Will 
and signs his name, constitutes in law an effective 
revocation of the Will. [p. 710, col. 2.] 

The opinion of a Trial Judge on questions of fact, 
formed after seeing the witnesses and hearing their 
evidence, ought not to be differed from by a Court of 
oer except upon very clear grounds. [p. 708, 
col, 2. 


Per Mookerjee, J—Section 57 of the Indian Suc- 
cession Act lays down that revocation consists of 
two elements; intention of the testator and some 
outward act or symbol of destruction. A deface- 
ment, obliteration or destruction without the animo 
revocandi is not sufficient. Neither is the intention, 
the animo revocandi, sufficient, unless some act of 
obliteration or destruction is done. What acts of 
tearing, burning, cancelling, or obliterating are 
sufficient to constitute a total or partial revocation 
of a Will must depend to a considerable extent upon 
the circumstances of each case. [p. 711, col. 1.] 


The slightest act of tearing with intent to revoke 
the whole Will thereby*is sufficient to constitute 
valid revocation, [p. 711, col, 2.) 

Appeal against the judgment of Mr. 
Justice Chaudhuri, passed in the exercise of 
Testamentary and Intestate Jurisdiction, 
dated the 4th December 1914, 


Messrs. 9. P. Ghosh and O. C.Ghosh, for the 
Appellant. 


Messrs. Jackson, Langford James and P.N, 
Dutt, for the Respondent, 


JUDGMENT. 


SANDERSON, C. J.—In this case the question 
arises in connection with the Will of a man 
called Fakir Chand Dey. The appellant is 
the sister’s daughter’s husband, and the re- 
spondent is the son of the testator. 


The Will was made on the 7th of April 
1903 and under it the appellant took a 
substantial interest. The Will is alleged 
to have been revoked on the 29th of August 
1913. The testator, apparently, was 
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taken ill in August 1913; he went to a 
place called Karmatar and returned from 
there some time in August, and, according 
to the endorsement in the Will, he cancelled 
his Will on the 29th of August 1913. 


The appellant puts his case in two ways. 
He says first of all that the whole of the 
eancellation was not genuine. He alleges 
that the handwriting on the Will which 
purports to be the cancellation is not in the 
handwriting of the testator, that the signa- 
ture which purports to be the signature of the 
testator in respect of the cancellation is not the 
signature of the testator, and he goes on to say 
that the date was originally the sth of August 
but was altered, at some time or other, to the 
29th of August. He also says, though his 
learned Counsel did not seem to lay so 
much stress on this part of his case, that 
although the wordsof the cancellation may 
have been written upon the Will by the testator 
himself and although the signature may have 
been his, still there was no tearing at the time 
the word “cancelled” was written,and that the 
tearing was done by somebody after the 
testator’s death. 

There is an alternative point which the 
appellant takes. He further says that 
even if the cancellation in every sense of 
the word was a genuine cancellation,: it is 
not effective inlaw, because the cancellation 
was not attested by two witnesses in accord- 
ance with the provisions of the Act, and 
secondly, that the tearing is not a sufficient 
tearing in compliance with the provisions of 
the Act. 

On the other hand, on behalf of the’ re- 
spondent it was contended in the Court of 
first instance that the cancellation was 
absolutely genuine, that the testator con- 
sulted his solicitors Messrs. Bonnerjee and 
Bonnerjee of whom Jotindra Bonnerjee 
was the surviving partner, that Mr. 


Bonnerjee was summoned to the house of ° 


the testator, that he took the Will with 
him to.the testator’s room, that after 
requesting the testator’s partner to leave 
the room, and in the presence of the 
testator’s son, the testator wrote the word 
which appears on the Will, “cancelled,” 
and signed his name and dated it the 29th 
of August, 

1 think it would be quite unnecessary and 
worJd ba uselessly taking up the time of 
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the Court if I were to go into the facts of 
the case in great detail. The main facts 
have been very carefully set out by the 
learned Judge: of the Court of first in- 
stance who tried the case: they have been 
very clearly stated by the learned Counsel 
who appeared before us, and in addition 
to that we havea statement of the facts 
relied upon by him handed up’ to the 
Bench this morning. I have stated the 
contention on the one side and on the 
other. In my opinion this was a case in 
which the main question— which was, of course, 
@ very serious question—as to whether 
this cancellation wasa genuine cancellation 
or not, is a question of fact and which to a 
very large extent depended upon the evidence 
of witnesses and the way in which they gave 
their evidence. 


It is quite unnecessary for me to emphasiz® 
the point that the learned Judge who has 
to decide a question of fact has the oppor- 
tunity and advantage of seeing the witnesses 
in the witness-box, of hearing them give 
their evidence and of observing their 
demeanour when they are giving their 
evidence and has thus enormous advantage 
over Judges who are sitting in the Court 
of Appeal, and for whose guidance there 
are only the written memoranda of the 
evidence and the arguments of the learned 
Counsel, who no doubt place their case 
before the Court, as inthis case, to the 
best of their ability: and, where the point 
is really a question of fact, speaking for 
myself only, I should be very reluctant to 
interfere with the judgment of the learned 
Judge of the Court of first instance who 
has had that opportunity of seeing the 
witnesses on both sides and has evidently 
tried the case with very great care and 
has given the matter his earnest considera- 
tion, In my judgment, the opinion of the 
learned Judge, so formed after seeing the 
witnesses and hearing their evidence upon a 
quéstion of fact, ought not to be differed 
from by this Court except upon very clear 
ground indeed. 

Now, in spite of the very able arguments 
of the two learned Counsel for the appellant 
to which I have listened with great atten- 
tion, they have not satisfied me that Mr. 
Justice Chaudhuri upon this question of fact- 
has gone wrong : and, that being so, it is 
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really not necessary for-me-to say more. 
I quite agree with them that there are 
matters which might legitimately give rise 
to suspicion; I may mention, as an instance, 
the fact that inspection was not given as 
wasasked for; that the reasons for refusing 
that inspection might not appear to be good 
reasons; that an unjustifiable charge of 
Rs. 200 was asked for as preliminary to 
giving such inspection—TI am only mentioning 
these facts to show that I have not forgotten 
but have considered them. Thenthere is 
the fact that the day-book was not at 
first produced and was not actually seen 
until April 1914. There is also the fact 
that there isa blot upon the Will which, 
itis urged by the learned Counsel for the 
appellant, is a blot of the figure 2 
only and, therefore, goes to show that the 
figure 2 was added afterwards and was 
not put upon the paper at the same 
time as the figure 9. I have considered 
that. Judging through my own eyes, I 
am not at all certain that the blot is 
not only of the figure 2 but of part 
of the figure 9as well; and, Iam not at 
all certain that there may not have been 
some more ink used upon the first 
part of the writing which deals with 
the date and that part may not have 
dried so soon as the other. And, while 
I am referring to this, I may mention that 
it seems to be quite possible that 
anybody looking at the figures hurriedly 
might say this is 9th August, but looking 
at ib more closely, it is not 9th but 29th. 
The two figures are put so closely together 
that on casual or short inspection they may 
appear to be one. I amonly mentioning 
these matters to show that I. have not 
forgotten them, but Ido not intend to go 
into any detail. I may justify my 
judgment upon this ground that the 
question is a question of fact, and Mr. Justice 
Chaudhuri had the evidence which, 
in my opinion, if believed, justified him in 
coming to the conclusion to which he did, I 
have considered the whole of the evidence, and 
the learned Counsel for the appellant has not 
satisfied me that theopinionof the learned Judge 
is wrong. This isquite sufficient to say with 
regard to the first point. 


With regard to the second point, it 
raises a yery interesting question of law 
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and it is this: Assuming that the can- 
cellation upon the Will was a genuine 
cancellation, still it is not such as complies 
with the provisions of section 57 of the Indian 
Succession Act. 


Now, that section, no doubt, requires 
two things, first of all, an intention to 
revcke, and secondly, the cancellation to 
be executed In the same way as a Will 
ought to be executed, or there must be a 
burning, tearing or otherwise destroying 
the Will. The section says, “No unprivileged 
Will or codicil nor any part thereof shall be 
revoked otherwise than by marriage or by 
another Will or codicil or by some writing 
declaring an intention to revoke the same and 
executed in the manner in whichan unprivileg- 
ed Will is hereinbefore required to be execut- 
ed.” I may pause here for one moment to 
say that it is admitted in this case that the 
alleged revocation or cancellation was not 
executed in the manner in which a Will 
ought to be executed. Then the section 
goes on to say, or by the burning, tear- 
ing or otherwise destroying the same by 
the testator with the intention 
of revoking the same.” Therefore, we 
have got to consider whether there was 


-first of all the burning, tearing or otherwise 


destroying, and secondly, if there was such 
burning, tearing or otherwise destroying, 
whether that was done with the intention 
of revoking the Will. Now, the only thing 
that is alleged here is tearing. Therefore, all 
we have got to consider is whether such tear- 
ing comes within this section, and secondly, 
whether this was done with the intention of 
revoking the Will. 

Now, it seems tome thatif Mr. Justice 
Chaudhuri’s judgment be upheld upon the 
first point—as in my opinion it must be— 
namely, that the cancellation was genuine, 
then it is obvious that the testator had 
the intention of revoking his Will, There- 
fore, the only question which is leftto be 
considered is whether there was a tearing 
of the Will in such a way as to comply 
with the provisions of the section. In my 
opinion there was. It is to be noted in 
this case that according to the evidence 
which Mr. Justice Chaudhuri has accept- 
ed, the testator did all that he was told 
todo. The learned Judge says, “He never 
intended to tear it up altogether. His 
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intention was only to tear it partially as 
suggested by his attorney. He completely 
carried out the instructions of his attorney, 
He was not told todo anything more,” I 
draw attention to that, because that seems to 
me to entirely distinguish this casé from 
the case of Elms v. Elms (1) to which the 
learned Judge of the Court of first instance 
drew attention, and the report of which 
Mr. Justice Mookerjee has handed to me 
this morning. In that case there was a 
tearing of the Will, a tearing across all the 
pages of the Will, but no one of them was 
completely torn through, and it came about 
in this way: The testator when he began 
to tear them intended to reyoke the Will. 
Before he completely tore them he was 
prevented by the exclamations of those 
who were in the room from completing 
the tearing by tearing it right through, 
and, therefore, he never actually completed 
that which he set out to do. In this case, 
if we accept the finding of fact-which 
I have said we ought to do—that what the 
testator was told by his attorney to do was 
to tear the Will partially, and Mr. Justice 
Chaudhuri has found on the evidence that 
he carried out those instructions, the testator 
did complete that which he set out todo, 
It is pretty clear to my mind upon the 
authority of the learned Judge who gave 
judgment in that case, and I adopted what 
he says, that the Legislature does not mean 
that the testator must rend the Will into 
more pieces than it originally consisted of. 
The learned Judge adds “and, therefore, 
although no one sheet of paper was complete- 
ly divided, I think, the tearing might be 
~ sufficient to revoke if done with that inten- 
tion. Butin order to make it effectual he 
-must have intended to revoke by so tearing 
it: by which I mean that he must 
have intended that which he actually 
did of itself to have that effect without 
more.” Mr. Justice Chaudhuri has found 
quite clearly on the evidence—and I do not 
intend to interfere with that finding—that 
when the testator did tear the Will in the 
way he did, he did intend to revoke it by so 
tearing and he did not intend to do any 
more tearing. That ‘being so, I think the 


(1) (1858) 1 Sw. & Tr, 155; 27 L.J. P. 96; 4 Jur, 
(N. s.).765; 6 W, R. 864. 
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teating comes sufficiently within the meaning 
of the section. I have to refer to one 
other case which the learned Counsel has 
cited this morning in the course of his 
argument, Bibb d, Mole v. Thomas (2). 
In that case the testator being in bed one 
day near the fire ordered a ‘person to fetch 
his Will, the Will was fetched, and then 
he opened it and gave it a rip with his 
hands and then rumpled it together and 
threw it on the fire, but it fell offand was 
not burnt. The person who was in the 
room picked it up and kept it without his 
notice, It was left to the jury to consider 
whether that was sufficient revocation and 
the jury found that it was and that the 
testator intended to revoke it: and when 
it wenttv the Court, Chief Justice Grey 
observed that this case fell within two of 
the specific acts described by the statute: it 
was both a burning and tearing, although 
as a matter of fact in that case the Will had 
got only a rip with the hands and had 
fallen off the fire being slightly burnt without 
being seriously injured. I think upon the 
authority of those two cases, it is clear 
that a tearing which is such a tearing as to . 
evidence a man’s intention to revoke a Will, 
and is all the tearing that he intends to 
do and then stops as he has done in this 
case, a tearing which he was directed to 
do on the evidence of his attorney, and this 
added to the fact that he writes the word 
cancelled,” and signs his name, would, 
in my opinion, be a sufficient compliance 
with the provisions of the section; and 
on those grounds I think My, Justice 
Chaudhuri’s judgment was right upon the 
second point. 


For these reasons 1 think Mr. Justice 
Chaudburi’s judgment and decree must be 
upheld and this appeal must be dismissed 
with costs. 


Wooprorre, J.—I am of opinion that 
the facts of this case establish that what 
was alleged to be done constituted an 
effective revocation in law. The rest of 
the question is one of simple fact. The 
appellant has shown no ground for dis- 
turbing the judgment of the Court of first 
instance, the accuracy of which in the 


(2) (1749) 2 W. BL. 1043; 96 E. R. 613, 


“upon each of the two fundamental points in” 


- of tearing was operative‘as a valid cancel-. 


- Indian Succession Act. “That section, 
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main depends on the value, which the 
learned Judge attached to the witnesses 
-whom he had an opportunity, which: we 
have not, of seeing. I agree, therefore, 
that, the appeal should be dismissed. 
Mooxersun, J.—I agree that Mr. Justice 
Chaudhuri arrived at the correct conclusion 


-the sase, namely, first, was there a genuine 
act of cancellation by the testator? and 
secondly, was the act operative as a valid 
cancellation in law P 


The answer to the first of these questions 
depends upon the evidence. Notwithstanding 
the careful criticisms of the Counsel for the 
appellant, I can see no good ground to 
differ from Mr. Justice Chaudhuri in his 
estimate of the evidence-on the record, 
which conclusively establishes that the 
endorsement of cancellation was made by 
the testator. There is also satisfactory 
evidence to show that the Will was torn by 
the testator. There is an entry to this 
effect in the day book of the attorney, and 
I see no reason to doubt the genuineness 
of that entry. We have consequently 
the two facts ‘that the 
the testator and that he made an endorse- 
“ment to show that he intended to cancel the 
Will thereby. i 

The second question is, whether the act 


lation in law. The answer depends upon 
the true construction of section 57 of the 
as [ 
read it, lays down that- revocation consists 
of two elements; intention of the testator 
and some outward act or symbol of destruc- 


tion. A defacement, obliteration or destruc- 
tion without the animo revocandi is not 
sufficient. Neither is the intention, the 


animo revocandi, sufficient, unless some act 
of obliteration or destruction is done. What 
acts of tearing, burning, cancelling or 
obliterating are sufficient to constitute a 
total or partial revocation, must depend, to 
a-considerable extent, upon the circumstances 
of each case. Reference may, in this 
connection, be- made to a passage in the 
judgment in the case of Price v. Powell 
(3): “If the document should be entirely 
-burnt up, entirely obliterated or ‘torn into 


(8) (1858) 3 H. & N. 841 at p. 850; 117 R. R. 719, 
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Will was torn by. 
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sgaraps or 
would be 


covered witb cross-lines, there 
no doubt as to the intent of 
But ib is not necessary to go 
to that extent in any of the modes, in 
order to answer the requirements of the 
statute, and, the slightest degree of either 
mode is effectual as to such revocation, 
provided it appears that the act was done 
with the intent to have it constitute a 
revocation.” The conclusion consequently 
follows that by tearing is not meant a 
literal tearing to pieces: the slightest act of 
tearing with intent to revoke the whole Will 
thereby is sufficient for the purpose. This 
view isin agreement with the principle 
deducible from. Bibb d. Mole v. Thomas (2), 


Olarke v. Scripps (4), Elme v. Elms (1), Price 
-y. Powell (3) and Williams v. Tyley (5). 
these grounds, I agree with the learned 


On 


Chief , Justice that the judgment of Mr. 


-Justice Chaudhuri must be affirmed. 


Appeal dismissed. 


(4) 2 Rob. Ece. 563, : 
(5) (1858) Johnson 580; 123 R. R. 223; 5 Jur, 
(x. s.) 85;-7 W. R. 116; 70 E.R. 531, 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petitioy' No. 168 or 1915-16 or 
SULTAKPUR DISTRICT. 

February 28, 19:6. 
Present:—Mr. Holms, 8. M. 
JHUMAK LAL—Piamtirr— 
APPELLANT 
versus 
SARJU PRASAD AND ANOTHER— DJEFENDANTS 

: — RESPONDENTS. 
< Ejectment, notice of, validity of—Holding of father 
succeeded to by two sons—Patwari's papers showing 
only one son’s name—Notice issued against such son 
alone, when valid. 

Where two brothers jointly succceded as ordinary 
tenants to their father’s holding, but the name of 
only one of them was entered in the pafwari's 
papers, and it was not clear as to whether the land- 
lord ever accepted rent from the other as co-tenant: 

Heli, ihat the notice of ejectment issned against 
that son alone whose name appeared in the patwari’s 

apers, was under the circumstances perfectly valid. 
[p. 712, col. 1.) f : 

Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 4th October 
1915, reversing that of the Assistant Col- 
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lector, Sultanpur, dated the 25th June 
1915. 

Babu Rudra Datta Sinha, for the Appel- 
lant. 

Pandit Gokaran Nath Misra and Pandit 


Harkaran Nath Misra, for the Respondents. 


FACTS—The landlord issued a notice of 
ejectment against one of his tenants, 
Jhumak Lal, who filed a suit to contest it 
on the ground that it ought to have been 
issued not only as against him but also 
as against his younger brother, Jantri Lal, 
who was his co-tenant. 


The Assistant Collector found on the 
evidence, that the holding in suit had 
originally belonged to one Lachhman Lal, 
who died leaving two sons, Jhumak Lal 
and Jantri Lal; that Jhumak Lal’s name 
alone had been entered in the patwari’s 
papers in respect of Lachhman Lal’s hold- 
ing; that both the brothers had been in 
joint cultivation of the land in suit; and 
that sometimes one and sometimes the 
other paid rent to the landlord. He held, 
therefore, that both of them had succeeded 
as tenants in-chief to their father’s holding, 
and that the entry in the patwari’s papers 
was wrong, and thus he cancelled the 
notice. 


On appeal the Commissioner found that 
Lachhman Lal had been holding a smaller 
number of plots than those in suitin the 
years 1300, 1309 and 1312 Fash; that 
Jhumak Lal must, therefore, be taken to 
have got an entirely new holding and not to 
have succeeded to that of his father; 
that Jantri Lal’s being a brother of and 
joint cultivator with Jhumak Lal did not 
make him a co-tenant of the latter; that 
to ‘hold otherwise meant foisting on the 
landlord a person as tenant as to whom 
there was no evidence that he had ever 
been accepted as such; and that the As- 
sistant Collector confused relationship with 
tenancy. He, therefore, set aside the order 
of the Assistant Collector and upheld the 
notice, 

A further appeal was preferred to the 
Board of Revenue. ; 

JUDGMENT.—The Commissioner has 
apparently overlooked the khatauni of 1313 
Fask in which Lachhman Lal is recorded as 
a tenant of the whole of the land in snit. 
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Presumably, then, Jhumak Lal and his 
brother, Jantri Lal, succeeded jointly to 
the holding; but neither of them took the 
trouble to get the name of Jantri Lal 
entered in the papers and Jhumak Lal 
apparently was alone recorded as head of 
the family, and it is by no means clear on 
the evidence that the zamindar accepted 
rent from Jantri Lal except, as the appel- 
Jant says, in his own absence. The only 
other point urged is as to improvements, 
and no written permission is on the record. 
Appeal dismissed with costs. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Seconp Crvit Arrears Nos, 1623 AND 1624 
or 1914. 

March 28, 1916, 
Present:-Mr, Justice Seshagiri Aiyar and 
Mr. Justice Bakewell, 
DURAISWAMI REDDIAR—Derenpant— 
APPELLANT IN ROTH 
VETSUS 
IN S. A. No. 1623 or 1914 
RAJAGOPALA REDDIAR, MINOR, BY HIS 
NEXT FRIEND RANGAPPA REDDIAR 
— PLAINTIFF —RBSPONDENT 
AND 
In 8. A. No. 1624 or 1914 
GOVINDA REDDIAR AND ANOTHER— 

PLaInTirrs—RESPON DENTS , 

Evidence Act {I of 1812), 8, 92—Partition, registered 
deed of, purporting to divide anpveables—Evidence that 
some moveables were left undivided, whether admissible. 

Notwithstanding the apparent tenor of a deed of 
partition, it is open to parties to prove either that 
the partition was incomplete or that certain pro- 
perties were reserved for future division. [p. 713, 
col, 1.) 

Plaintiff sued for division of paddy belonging to 
the parties. Defendant pleaded that there was 
already a registered partition-deed purporting to 
divide all the ‘moveables’ of the family and that oral 
evidence was inadmissible tc prove that paddy was 
not divided: 

Held, that the use of the expression ‘moveables’ in 
the partition-deed did not make it clear that even 
paddy was divided and that evidence was admissible 
to prove that it was left undivided. [p. 718, col. 1.] 


Fathuma Bivi Ammal v, Hanumantha Row, 17 M, L. 
J. 296 and Lachmi Chand Jhawar v. Hemendra Prosad 
Ghosh, 26 Ind. Cas. 736 & 935; 18 C. W, N. 1260, dis- 
tinguished. 
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Second appeals respectively against the 
decrees of the District Court of South Arcot, 
in Appeal Suits Nos. 244 and 245 of 1913, 
respectively, preferred against those of 
the Oourt of the District Munsif of Chi- 
dambaram, in Original Suits, Nos. 693 and 
694 of 1912. 

Mr. T. R. Venkatarama Sastriar, for the 
Appellant. 

Mr. d. S. Ramachandra Aiyar, for the 
Respondents. 


JUDGMENT.—The elaborate argument 
addressed to us by Mr. Venkatarama Sastriar 
may be shortly disposed of. The partition- 
deed is silent regarding the paddy which 
is now sought to be divided. Consequently 
evidence is admissible under clause (2) of 
section 92 of the Indian Evidence Act. We 
do not accede to the contention that the use 
of the expression moveables’ in connection 
with live stock makes it clear that even 
paddy was divided. 

As regards the argument that the docu- 
ment is registered and containsa clause 
of mutual release between the parties 
and that, therefore, oral evidence is not 
admissible to add to its terms, it is 
enough to say that it is well settled 
that notwithstanding the apparent tenor 
of a deed of partition, it is open to parties 
to prove either that the partition was incom- 
plete or that certain properties were left out 
for future division. 


The ‘decisions in Fathuma Bivi Ammal y. 
Hanumantha Row (1) and Lachmt Ohand 
Jhawar v. Hemendra Prosad Ghosh (2), to 
which our attention was drawn, related to 
uegotiable instruments, 
were intended to pass from hand to hand 
they ought to be strictly construed. Courts 
should not allow evidence tobe adduced 
which will have the effect of adding new 
terms to such formal documents. That 
principle does not affect the present case. 
This is the only point argued. We agree 
with the lower Appellate Court and dismiss 
the second appeal with costs. 


al ppeal dismissed, 
M. L.J. 296. 
T 
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26 Ind. Cas. 786 & 935; 18 C. W. N. 1260. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Perrrion No. 198 or 1915-16 or 
Bara Bangs DISTRICT. 

April 3, 1916. 

Present:—-Mr. Holms, S. M. 

Tae HON'BLE Sir Raja MUHAMMAD ALI 
MUHAMMAD KHAN BAHADUR— 
PLAINTIFF— APPELLANT 
versus 
Munshi Shaikh SHAUKAT ALI— 


Derenpant— RESPONDENT. 

Decree, ex parte order setting aside —Civil Procedure 
Code (Act V of 1908), s. 105 (1) —Reswmption—Service- 
grant— Suit, non-maintainadility of. 

An order setting aside an ex parte decree cannot 
subsequently be questioned under section 106 (1), 
Civil Procedure Code, in appeal from the decree 
passed after restoration, as that order does not 
affect the decision of the case with reference to its 
merits. [p. 713, col. 2.] 

A suit for resumption of a servive-grant is, in the 
absence of any allegation of specific service, not 
maintainable, [p. 713, col. 2.) 


Appeal from the decree of the Commis- 
sioner, Hyzabad, dated the 8th November 
1915, upholding the order of the Deputy 
Commissioner, Bara Banki, dated the 19th 
July 1915, upholding that of the Assistant 
Collector, Bara Banki, dated the 18th May 
1915. 


Syed Zahur Ahmad, for the Appellant. 
. JUDGMENT.—The first point raised by 


the appellant is that even supposing the 
order of the 12th April 1915 is not 


“appealable (though in the connected appeal* 


I have held it is), that order can be question- 
ed in the present appeal under section 105 
(1) of the Code of Civil Procedure. There is 
authority, however, against this contention, 
as this intermediate order of restoration did 
not affect the decision of the case with re- 
ference to its merits. 


The Hon’ble Raja seems to have filed 
this appeal on very insufficient grounds. 
He makes no clear allegations as to when 
he gave the service-grant and does not even 
say in his plaint what the specific service 
was which he no longer required. In the 
absence of any allegation of specific service 
the suit for resumption can hardly hold 
good. The only other ground which is argu- 
ed is that there is no evidence to support 


#See 34 Ind. Cas, 702; 3 0. p. J, 229— Kd, 
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the finding that the land has been held rent- 
free -for 50 years. In the jamabandi of 
1271 Fasli, which began in 1863 A. D., the 
land is entered as rent-free. The suit was 
instituted in October 1912. There is evi- 
dence then on the record that for a period 
Hob much short of 493 years the land 
was held rent-free. Taking this evidence 
coupled with the farman shahi which 
refers to this village and is probably 
in favour of the ancestors of the respond- 
nt who were apparently the only gazis 
in the village, I think there is ample evi- 
dence for the finding of the lower Courts, 
Appeal dismissed with costs. 
i Appeal dismissed. 


PUNJAB CHIEF COURT. 
” FULL BENCH. 
First Crvit Arrear NO, 1253 or 1912. 
May 19, 1916. 

Present:—Mr. Justice Rattigan, M. Justice. 
Shah Din and Mr. Justice LeRossignol. 
GOKAL GHAND AND OTAERS—DEFENDANTS 
— APPELLANTS 

versus 
Tae First or HUKAM CHAND-NATHU 
MAL, tarouce HUKAM CHAND— 
Pruaintirs, ACHHRU°MAL AND OTHERS— 


DEFENDANTS —RESPONDENTS. k 

Hindu Law—Mitakshara—Joint family trade—Deb 
incurred by manager —Property acquired to detriment 
of family property, liability of—Special education of 
co-parcener, funds for——Presumption, initial —Evidence 
Act (I of 1872), s.44—Cessor of commensality, whether 
amounts to sepaiation—Division Bench~Difference 
of opinion—Reference to Full Bench, competency of — 
Punjab Courts Act (III of 1914), s. 10—Civil Pro- 
cedure Code (Act V of 1908), s. 98 (21, O. XLI, rr. 4, 
28—Non-appealing parties, right of, to be heard in 
support of appeal. . 

Per Rattigan and LeRossignol, JJ. (Shah Din, J., 
dissenting)—A member of a joint Hindu family 
which admittedly possesses joint property, must be 
presumed in the ordinary course of things to have 
received his education, whether special or ordinary, 
at the expense of his family and his family property 
‘and the burden of proving the contrary would rest 
upon him. [p. 718, col. 1; p. 729, col, 1. 

Per LeRossignol and Shak Din, JJ—Property 
acquired by a member of a joint Hindu family to 
the detriment of the family and as the result of a 
special education or training received with the help 
of the joint property is liable for a debt contracted 
by.the manager in the course of a joint family 
business. [p. 722, col. 2.] 

Order Kl, rules 4 and 33, Civil Procedure Code, 
do not apply to parties who. do not.exercige the 


“ran 
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right of appeal and are made proforma re- 
spondents by the parties who have appealed from the 
decree which was passed against them, The non- 
appealing parties cannot claim the right to be heard in 
support ofthe appeal. [p. 715, col. 2; p. 718, col. 2.] 

Per LeRossignol, J—Mere cessor of commensality 


“is not conclusive .proof of disruption of a joint Hindu 


family, especially when the cessor was a mere acci- 
dent and was forced upon some of the members by 
the circumstances of their professions. [p. 716, col. 2.] 

A. minor co-parcener in a joint Hindu family 
carrying on an ancestral business is Hable during 
his minority only to the extent of his interest in 
the joint family property. On reaching majority, 
however, he may sever his connection with the 
joint family and partition his neb share, ù. e, his 
share after deduction of the joint family debts 
incurred during jointness and thereafter be free 
from all liability in respect of the family he has 
quitted. Should, however, he elect to remain in the 


‘family, he impliedly undertakes responsibility for 


future family debts, but, except in cases when he is 
an actual contracting party, his liability is confined 
to his share in the joint estate. Unlike a contractual 
ce he will incur no personal liability. [p. 717, 
col. 1, 

The credit which the manager of a joint family 
is entitled to pledge is the credit, not of the several 
members, but of the family as a quasi-corporate body. 
[p. 717, col, 2.] ` : 

Chalamayya v. Varadayya, 22 M. 166; 9 M. L. J. 3, 


followed. 


As accretions to joint property due to the employ- 
ment of joint property are joint property, property 
acquired by members with the help of the family 
property till partition and disruption is liable for 
the debis of the joint family business. [p. 717, col. 2.] 

Wherea member of a joint Hindu family has 
received a special education or training, tho presump- 
tion is. that it was acquired with the assistance of 
the family funds. The presumption may, however, 
be rebutted by any person asserting the contrary, [p. 
718, col. 1.) 

Durvasula Gangadharudu v. Durvasula Narasammah, 
7 M. H. C. R. 47 at p. 50, relied upon. 

Per Shah Din, J.—There is no initial presumption 
that a special education or training received by a 
member of a joint family was to the detriment of 
the family estate and the onus is on tho creditor, 
seeking to make the separate or acquired proporties 
of .such member liable for a family debt, to prove 
that the acquisition was made with the assistance of 
the joint funds. [p. 722, col. 1-] 

Durvasula Gangadharudw vw. Durvasula Nurasam- 
mah, 7 M. H.C. R. 47 at p. 50, not approved. 

Mul Chant v. Sadhu Singh, 59 P.R. 1898, explained. 

Pauliem Valoo Chetty v. Pauliem Sooryah Chetty, 1 
M. 252; 4 I. A. 109; 1 Ind. Jur. 323; 3 Suth. P. O. J. 
387; 3 Sar. P. C. J. 698, referred to. -~ g 

Per Curiam.—A. Divisional Bench of the, Punjab 
Chief Court cannot make a reference under section 
10 (2) (b) of the Punjab Courts Act when the, 
members of that Bench have differed ona point of 
law, as that section comes into operation only when 
any given contingency is not provided for by any 
other enactment in forco. The proper course is to 
refer the point of law under the proviso to section 
98, Civil Procedure Code. [p. 727, col. 1,] 
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First appeal from the decree of the 


District Judge, Ferozepore, dated the 30th - 


May 1912, decreeing the claim. 


The appeal first came on for hearing on 
March 17, 1915, before Mr. Justice 
Shah Din and Mr. Justice LeRossignol, who 
after hearing the arguments of Mr. Broadway 
(with him Mr. Sundar Das), for the Appel- 
lants, and the Hon’ble Mr. Muhammad Shaft 
(with him Lala Khavati Ram), for Respond- 
ent No.1, Mr. Kirkpatrick, for Respondent 
No. 3, and Mr. Mukand Lal, for Respondent 
No. 4, passed the following 


ORDER. 


LeRosstenon, J.—(March 17, 1915).—The 
District Judge has decreed plaintiffs claim 
on four hundis aggregating Rs. 7,200 
against all the defendants, the five sons of 
Joti Mal, in their capacity of surviving 
members of the joint family which owned 
the shop trading under the style Nagar 
Mal-Joti Mal. 


The proceedings took place in the pre- 
sence of three of the sons and ez parte 
against Achhru Mal and Mela Ram. 


The only appellants are Gokal Chand and 

Amar Nath, the two youngest sons of Joti 
Mal, for whom itis contended (1) that the 
hundis being unsigned are incomplete by 
law and custom, (2) thatas they were not 
presented the appellants cannot be held 
liable upon them, (3) that even if they be 
held to be valid and their presentment not 
essential, they were without consideration 
as the earlier hindis which they replaced 
had not been returned, and the claim is 
time-barred, (4) that the Andis were not 
drawn by Girdhari Lal as manager of a 
joint Hindu family business of which 
they were members, (5) that the hundis 
were not executed in the regular course of 
business, having -been executed after the 
firm had ceased to do business, and finally that 
in no case were the appellants personally 
liable, but at the most only to the extent 
of their interest in the joint family pro- 
petty. . 
- In the lower Court Gokal Chand denied 
all knowledge of the matter and pleaded 
that there was no cause of action against 
him. s 
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Amar Nath tendered much the same 
plea, but added that the debt had been paid 
off. 
Girdhari Lal denied that the hundi had 
been presented, alleged that his father Joti 
Mal was sole owner of the firm, that the 
debt had been paid and that he was not 
personally liable. 


It will thus be seen that the objection as 
to the absence of a signature on the hundis 
was notraised atall inthe pleas and the 
District Judge states that it was raised at 
a very late stage. 


In this Court Girdhari Lal was re- 
presented by Counsel who claimed the right 
to be heard in support of the appeal. He 
based his claim on rule 4 and rule 33 of 
Order XLI, but we hold without any hesita- 
tion that the authorities he cited in support 
of his claim are not to the point. Rule 33 
confers certain powers on Appellate Courts 
in very peculiar cases of the nature de. 
scribed in the illustration, whilst rule 4 
deals with cases where one defendant or 
more profess to appeal on behalf of all 
defendants and not asin this case, where 
two defendants appeal on their own behalf 
solely and implead the non-appealing defend- 
ants as respondents. These rules, however, 
are quite beside the point; the rule which 
defines the procedure in appeal and the 
respondent’s right to be heard isrule 16 
of the same Order, which provides that the 
respondent shall be heard against the 
appeal. The only other rule that might be 
applicable is rule 22, but it does not apply 
in this particular case. 


We, therefore, decided that Mr. Kirk. 
patrick could not be heard except against 
the appeal; to have held otherwise would 
have been to set at naught the clear provi- 
sions of the Code, the Limitation Act and 
the Court Fees Act. 

The following table illustrates the rela- 
tionship of the parties :— 

NAGAR Mar 


j A 
Hukam Chand, Joti Mal, 
f 


: . t 
plaintiffs. defendants, 


The debtor firm Nagar Mal-Jcti Mal 
failed in 1900 and after that the only busi- 
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ness done was that of liquidation. Joti 
Mal’s death occurred in 1906, but the hundis 
sued: upon were in respect of debts incurred 
by the defendant firm as early as 1902. 

In the lower Court the defendant Amar 
Nath, called asa witness by the plaintiff, 
was not examined in detail, but his state- 
ment in a previous case, Girdharty Dal v. 
Achhru Mal, was read to him or by him 
and he admitted its correctness. 

The earlier statement was not, however, 
put on the record and appellants’ Counsel 
contended that it was not, evidence in this 
case; as, however, it was obvious that "this 
procedure was adopted by plaintiff and not 
objected to by defendants solely with the 
object of avoiding useless repetition and of 
bringing the relevant portions of the earlier 
statement on the record, the appellants’ con- 
tention was overruled, for plaintiff could 
not be made to suffer for the carelessness of 
the lower Court. 


Defendants-appellants raised a further 
contention that they were sued as owners of 
the firm, t.e. as contractual partners and 
that they had no notice that they were sued 
as members of a joint Hindu family owning 
a family business, but respondent-plaintiff 
shewed that the matter was made clear in 
the replications and involved in two of the 
issues. ° 

Respondent-plaintiff next urged that the 
appellants must be confined in appeal strictly 
to the objections taken by them in their 
pleadings, consequently they could not be 
heard to argue that the hundis were in- 
complete for want of signature, that the 
claim was bad for want of presentation, that 
the family was not joint and that there 
< was no family business. On a careful con- 
sideration of the rule regarding pleadings, 
we hold that the appellants cannot avail 
themselves of the pleas preferred by their 
co-defendant who has not appealed and con- 
sequently, we overrule the objections that 
the hundis are defective because they are 
not signed and that the snit must fail for 
lack of presentment of the hundis,and we 
take this course all the more readily in 
that we held that in equity these objections 
have no foundation. With these objections 
admittedly disappear the cognate objections 
that the suit is time-barred and that the 
hyundis were without consideration. Remain 
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then the main questions in this case, viz., 
whether the appellants were members of 
a joint Hindu family carrying on an 
ancestral family business, whether the 
hundis were executed by the family manager 
in the ordinary course of business and 
whether the appellants are liable at all, 
and if so, in what degree ? 

On these latter points my learned brother 
will write his conclusions in a separate 
judgment. 


A careful consideration of the depositions 
of Girdhari Lal, Achhru Mal and Amar 
Nath, all defendants who were examined 
as witnesses by the plaintiff, forces me to 
the inevitable conclusions that the sons of 
Joti Mal with their father constituted a 
joint Hindu family, that there was never 
any disruption of that family, that the 
family carried on an ancestral family busi- 
ness, that the hundis ia dispute were drawn 
in liquidation of a debt incurred whilst the 
family business was in an active condition, 
for the purposes of that business, and that 
though the business languished in 1900, 
there was no formal closure of the books 
till about 1906, ‘ 

It was argued that the appellants, one 
being an Indian Civilian, the other a Pleader, 
had left the family and quitted the paternal 
home, but I see no reason to doubt that 
this cessor of commensality was a mere 
accident, forced upon them by the circum- 
stances of their professions. Mere cessor of 
commensality is not conclusive proof, by any 
means, of disruption and in this case it is 
amply counter balanced by other facts tend- 
ing to shew that the family is stili joint, more 
particularly, that Gokal Chand bas not 
severed his conuection with the family, and 
has thrown his surplus income into the 
family hotchpot. In his pleas he did not 
even allege severance and claimed absolution 
from personal liability, solely because he 
was not privy to the transaction. Gokal 
Chand, moreover, has not gone into the 
witness-box to deny on his own behalf the 
admissions of his brothers and J cannot regard 
this circumstance as other than most signifi- 
cant. There is on the record not an iota of 
evidence to show that he ever separated 
from his family, nor is his Counsel able to 
suggest any definite date of such separa- 
tion; all he can say is that in 1899 his 
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client joined the Government service 


in the-United Provinces. As I have remark- 
ed above, this forced cessor of commensality 
is per se no adequate proof of separation. 

My conclusion isthat the appellants, as 
members of a joint Hindu family carrying 
on an ancestral family trade, are liable 
onthe hundis, executed in payment of a 
trade debt of long standing. 

There has been no argument on the 
lukewarm objection raised by Amar Nath 
alone of appellants that the hundis had 
been repaid. 


The final point for decision is the extent 
of the appellants’ liability, whether it is 
unlimited or is confined merely to their 
interest in the family property. 

We have been referred to many rulings, 
but very few are in point. 


The most apposite are: Ramlal Thakursidas 
v. Lakhmichand Muniram (1); Chalamayya v. 
wee (2): Bishambhar Nath v. Fateh Lal 

3). R 

My deductions from the authorities 
are that a minor co-parcener in a joint 
Hinda family carrying on an ancestral 
business is liablé during his , minority, 
only to the extent of his interest in 
the joint’ family -property, that on 
reaching majority he may sever his con- 
ection with the joint family and partition 
his net share, č. e., his share after deduction 
of the joint family debts incurred during 
jointness, and thereafter be free from all 
liability in respect of the family he has 
quitted; should, however, he elect to remain 
in the family, he impliedly undertakes res- 
ponsibility for future family debts but 
except in cases when he is an actual 
contracting party, his liability is confined to 
his share in the joint estate. Unlike a 
contractual partner, he will incur no personal 
liability. 

As to the meaning to be attached to 
the expression ‘joint family credit’ as used 
in Ramlal Thakursidas v. Lakhmt Chand 
Muniram (1) and Johurra Bibee v. Sreegcpal 
Misser (4), I adopt the view taken in 
Clalamayya v. Varadayya (2) that the 


z 
(1) 1 Bom. H. C. R. Appendix li. 
(2) 22 M. 1€6; 9 M. L. J. 3. 
(3) 29 A. 176; 4 A, L. J. 94; A. W.N. (1907) 13. 
(4) 1 C. 470, i 
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credit which the manager is entitled to 
pledge is the credit, not of the several 
members, but that of the family asa quasi- 
corporate body. 

In this case, although Ihold it proved 
that after 1900 the original business of 
the family languished, I hold it also proved 
that the family funds were diverted into 
other channels, t.e. the working of the 
factories and that in this new form of 
Lusiness the appellants took an interest of 
a more or less active nature, yet I am 
unable to find that they ever took on 


-themselves the burden of personally discharg- 


ing the hundis in suit. 

My view then is that the appellants 
are members of a joint Hindu family carry- 
ing on an ancestral business, that disruption 
has not been established and that they are 
liable in respect of these hands not personally 
but to the extent of their shares in the 
whole of the joint family property. 


What is joint family property is a matter 
which might be left for decision in execu- 
tion, but as the lower Court has con- 
sidered the point and it is necessary to 
determine the principle involved, I would 
hold that the appellants’ acquired property 
till partition and disruption, if and when 
they occur, is joint family property. 

This conclusion I base on the doctrine 
that accretions to joint property due to the 
employment of joint property are joint 
property. 


Now the question in this case is, whether 
the appellants obtained from the family the 
funds which enabled them to acquire not 
their ordinary education, but the special 
training which enabled one to enter the 
Indian Civil Service, and the other the 
profession of a Pleader. 


On that point practically no evidence has 
been tendered and the question then arises: 
on whom does the onus lie? Which side 
would fail in the absence of all evidence 
on the point? Having regard to the 
common course of natural events and human 
conduct, I consider that section 114 of the 
Evidence Act justifies a very strong presump- 
tion that the appellants were provided 
with their special training at the expense 
of the family. Amar Nath indeed admits 
his indebtedness in this respect to the 
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tamily, whilst Gokal Chand has never 
suggested that the cost of his training in 
England was defrayed from any other 
source and has not troubled to tender 
himself as a witness. h 

On the other hand, ib is clear that he 
has been throwing his surplus income 
into the family hotchpot, has acted as 
adviser in business matters, and as was 
stated before us has taken a share in mills 
in his own name. 7 4 

My conclusion then is that in all human 
probability the appellants received their 
special training to the detriment of the 
family funds, that the onus of proving the 
contrary lay very heavily on them and 
that this onus has not been discharged. 


Iam fortified in this view -by the 
remark in Durvasula Gangadharudu v. 
Durvasula Narasammah (5): “The fair 


presumption would be that such attainments 
as the Vakil possessed had been acquired 
with, the assistance of the family means, 
and this presumption does not seem to be 
rebutted in this case by evidence of the 
acquisition of such attainments without 
such assistance.” 

In this view I would maintain the lower 
" Court’s decree, with the slight modification 
above set forth, so far as appellants are 
concerned and dismiss; the appeal on all 
other points, but in the circumstances I 
would leave parties to bear their own costs 
in this appeal. 


Suan Din, J.—(March 24, 1915.)— The 
questions which require determination in 
this case and which were argued at con- 
siderable length by the learned Counsel 
on both sides have been stated in the judg- 
ment of my learned colleague. As pointed 
out by him, the District Judge decreed 
the plaintiff's claim in full against all 
the five defendants, sons of Joti Mal; and 
the present appeal has been preferred to 
this Court only by two out of the five 
defendants, namely, Mr. Gokal Chand, who 
is a member of the Indian Civil Service, 
and Lala Amar Nath, who is a Pleader. 

Girdhari Lal, who contested the plaintiff’s 
claim in the lower Court, did not appeal to 
this Court from the District Judge’s decree: 
but inthe course of the argument before 


(6) 7 M, H. 0. R. 47 at p. 50. 
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us Mr. Kirkpatrick, who appeared for him, 
desired to be heard in ‘support of the 
appeal filed by Mr. Gokal Chand and Lala 
Amar Nath and asked us, In the event of 
our accepting the appeal, to reverse the 
decree of the District Judge not only in 
favour of the appealing defendants, but 
also in favour of Girdhari Lal. In support 
of this position be relied upon rule 4 and 
rule 33 of Order XLI of the Civil Proce- 
dure Code. Jt is clear that Girdhari Lal 
had acquiesced in the lower Court’s decree 
so far as it affects him, and, as stated by 
my learned colleague, after hearing Mr. 
Kirkpatrick we ruled that we were not 
prepared to allow his client to impugn the 
decree, the rules of the Givil Procedure 
Code relied upon by him not being intended 
to apply to a case of this kind. The pleadings 
of the parties in the lower Court have been 
summarised in my learned  colleague’s 
judgment; and I may say at once that in 
view of those pleadings, I agree with 
him thatit was not open to the appel- 
lants to raise at a late stage of the case the 
contentions that the hundis sued upon were ` 
not signed and were, therefore, incomplete 
and that the suit was not maintainable because 
the hundis had not been presented for payment 
on maturity. The fact that the hundis were 
not signed by Girdhari Lal or by any other 
member of the firm of Nagar Mal-Joti 
Mal, was mentioned for the first time in the 
evidence of Girdhari Lal when he was ex- 
amined as a witness for the plaintiffs on the 
12th January 1912. After that date there 
was an interval of about two months, and 
when on the 14th March 1912, the plaintiffs 
produced further oral evidence they tried to 
prove that the hundis in question, although 
they were not signed, were valid and could 
be sued upon under a special mercantile 
usage. The defendants produced rebutting 
evidence on this point on the 25th March 
1912, and thereafter the point was argued 
before the District Judge without any 
definite issue being drawn upon it. In these 
circumstances, I agree with my learned col- 
league that the appellants were precluded 
from questioning the validity of the hundds 
because they were not signed; and for the 
purposes of this appeal we must consider 
the huudis to have been validly executed. As 
regards the non-presentment of the hundds 
at the due date,. this point was not raised 
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by the present appellants in their pleas 
which were filed separately from those 
of Girdhari Lal, and they should not have 
been allowed to take this point in argument 
before the lower Court. As stated by my 
learned colleague, if the hundis are to be 
regarded as properly drawn, the questions of 
novation and bar by limitation which have 
been raised in the grounds of appeal do not 
arise and need not be discussed. 


The crucial points which require decision 
in this appeal are (1) whether the appel- 
lants were, at the time when the hundis 
in suit were executed, members of a joint 
Hindu family carrying on an ancestral family 
business; (2) whether the hundis were 
executed by the manager of the family in 
the ordinary course of that business; and 
(3) whether the present appellants are 
personally liable on the hundis. 


Upon the first question our attention was 
` drawn by the learned Counsel for the appel- 
Jants to a judgment of this Courtin First 
Appeal No. 852 of 1912, Amar Nath v. Gurdas 
Mal (6). That was a case in which the 
- present appellants, along with their brothers, 
were sued by certain plaintiffs on four hundrie 
which were alleged to have been executed 
by Girdhari Lal, brother of the appellants, 
asa manager of the family firm of Nagar 
Mal-Joti Mal. The present plaintiffs were 
not parties to that suit; and this Court de- 
cided that, in view of the pleadings of the 
. parties, the question whether Joti Mal and 
his sons constituted a joint family or not at 
the time when the hundzs then in suit 
were executed did not arise for decision, 
and that upon the evidence on the record 
of that case it was not proved that the 
appellants were (apart from their capacity 
of members of an alleged joint Hindu 
_ family) partners of the trading firm known 
as Nagar Mal-Joti Mal. Tbe appellants’ 
alleged liability on the hundis was, 
therefore, held not established. Obviously 
the findings in that case are not relevant 
to the present case and this was frankly 
conceded by the learned Counsel for the 
appellants, 

In the present case there is some 
evidence, though not of a very satisfactory 


inne 22 Ind. Cas. 716; 63 P. W. R. 1914; 94 P, L. R, 
14. : 
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1905, when the 
hundis in suit were executed by Girdhari 
Lal, the appellants were members of a 
joint Hindu family which was carrying 
on an ancestral business under the name 
and style of Nagar Mal-Joti Mal. It is 
in evidence that the firm of Nagar Mal- 
Joti Mal had failed in 1900, but the 
business of winding up the firm appears 
to have continued for some years and the 


account-books were not closed till after the 


death of Joti Mal in April 1906 (paper- 


book A, page 7, sixth plea filed by 
Girdhari Lal, and page 18, line 12; of 
Aechhrn Mals statement), The legal 


presumption infavour of Joti Mal and his 
sons constituting a joint family receives 
strong support from the evidence of 
Achhru Mal and Lala Amar Nath appel. 
lant. The latter was not examined in 
detail in this case, but the statement 
made by him in December 1910 in a case 
in which his brother Girdhari Lal was 
plaintiff and his other brothers were 
defendants was read ont to him, and on 
his admitting it to be correct it was 
placed on the present record as 
evidence in the case. It is printed at 
page 23-31 of the supplementary paper- . 
book B. Reading that statement with that 
of Achhru Mal in this suit, the conclusion 
that Joti Mal and” his sons formed a 
joint Hindu family at the time when the 
hundis in suit were executed is justified. 
That the family was at the time carrying on 
an ancestral business is also-proved by the 
evidence of Achhru Mal read with that 
of Girdbari Lal; and it is, in my opinion, 
further proved that the hundzs sued upon 
were executed by Girdhari Lal as manager 
in the ordinary course of the ancestral 
business. 


It remains now to consider whether the 
present appellants are liable on the hundts 
sned upon; and, if they are liable, what 
is the nature and extent of their liability. 
Upon the determination of this question the 
following facts have a material bearing. We 
were told in the course of the argument, 
and it may be taken as an undisputed 
fact, that Mr. Gokal Chand, appellant, 
was in England from 1892 to 1899 during 
which years he was being trained there 
for the Indian Civil Service. There is 
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nothing on the record to show that before ` 


he left for England in 1892 he took an 
active part in the business of the frm; 
and indeed it is clear that he could not 
have taken any such part, as he must 
then have been a minor. On his return 
to India in 1899 he was, we were told, 
posted to the United Provinces, and it 
has not been proved in this case that 
since 1899 hehas ever actively participated 
in the firm’s business. In the statement 
of Lala Amar Nath in paper-book B there 
are some references to a dispute which 
had arisen between him (Lala Amar 
Nath) and his brother Girdhari- Lal 
regarding Lala Amar Nath’s sharé or 
interest in certain factories (which we 
were told in argument were situated in 
Kaithal, Lyallpur, &c, and in which 
third parties were also co-sharers); and 
according to Lala Amar Nath, Mr. Gokal 
Chand intervened in the dispute and took 
some part in the settlement of it. It is 
not satisfactorily shewn that the factories 
in question were part of the joint 
property of the family, but assuming 
that they may be treated as such it is 
not proved that Mr. Gokal Chand ever 
took an active part in their management, 
and indeed being a member of the Indian 
‘Civil Service he was from his position 
clearly precluded from” doing so. The 
mere fact that he had a share in the 
factories or in the joint property, if any, 
of the family is insufficient to establish 
-his active participation in the conduct of 
the business relating to the factories or 
to the family property. So much for 
Mr. Gokal Chand. As regards Lala Amar 
Nath appellant, in the course of his 
statement printed in paper-boak B, he says 
at page 27:—‘In 1899 I went to Lahore 
for prosecuting my studies. Till that time 
I had not interfered in the business of 
the shop. I was studying at Ferozepore. 
I obtained the degree in 1906. I studied 
in the Law College till the end of 1908. I 
gave up my studies for one year, 1, ¢., 1903- 
1904.” This statement is sufficient to shew 
that Lala Amar Nath had no concern 
with the managements of the business of 
the family firm between 1899 and 1908, nor 
does the evidence of the other witnesses 
produced by the plaintiffs connect him with 
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its management. In fact, of the five brothers 
only Achhru Mal and Girdhari Lal are 
proved by the evidence on the record to have 
had a direct share in the management of 
the business, the remaining three -brothers 
being concerned in it simply and solely in 
their capacity of members of a joint Hindu 
family carrying on an ancestral business. 
Such being the facts, the law applicable to 
the case, so far as the liability of the present 
appellants on the hund/s in suit is concerned, 
is-that laid down in Chalamayya v. Varadayya 
(2) and Bishambhar Nath v. Fateh Lal (3). In 
the first mentioned case Subramania Ayyar, J., 
explained the law in the following terms :— 

“No doubt where it is shown that the 
contract relied on, though purporting to 
have been entered into by the manager only, 
is in reality one to which the other co- 
parceners are actual contracting parties 
either because they had agreed, before the 
contract was entered into, to be personally 
bound thereby, or because they, being in 
existence at the date of the contract and 
competent to enter into it, have subsequently 
duly ratified and adopted it, in that case un- 
questionably every such co-parcener is ab- 
solutely responsible. Equally he would be re- 
sponsible, though he did not assent to the 
particular contract, if there had been such ac» 
quiescence on his part in the course of deal- 
ings, in which the particular contract was 
entered, as to warrant his being treated in the 
matteras a contracting party. When, how- 
ever, such is not the case, but the contract is 
of a character such as, under the law, to entitle 
the manager to enter into, independently of 
the consent of the other members of the 
family, so as to bind them thereby, then it 
is clear that the scope of the manager’s 
power is restricted to, and does not extend 
beyond, the family property. As regards 
the other property in the hands of a co-par- 
cener, no other co-parcener, whether he be 
the manager or not, has any title whatsoever, 
The legal individuality of a co-parcener is 
not merged in the manager, so far as the 
co-parcener’s self-acquired or other separate 
property is concerned. Even, when, under 
the Hindu Law, according to the Smritis, the 
family was paramount it did not entirely 
absorb the legal individuality of the members 
of whom it consisted.” 

After reviewing several authorities bearing 
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on the question before him, the learned 
Judge held that the separate or self-acquired 
property of a member of a joint’ Hindu 
family was not liable forthe payment of a 
debt which had been incurred by the manager 
of the family for a family purpose, but that 
such member was liable for the payment 
of such debt to the extent of his share in the 
family property. 

In the Allahabad case cited above the 
learned Judges, following Chalamayya v. 
Varadayya (2), drew a distinction between a 
joint ancestral family business under the 
Hindu Law managed by the adult members 
of the family and an ordinary contractual 
partnership, and they went on to observe :— 

In the case of the latter, each partner is 
a contracting party, all the partners holding 
themselves ont as trading on the credit of 
their combined and separate funds. Whereas 
in the case of a joint family ancestral 
business there is no contract of partnership 
whatever between the members of the joint 
family. The family frequently contains 
amongst its members minors who acquired 
their interest in the business by birth. Indeed 
it may be safely assumed that in most of 
the existing Hindu joint family trading 
firms the parties now interested in them 
acquired their interest by birth and not by 
contract. Admittedly minor members are 
liable to the extent of their respective interests 
in the joint family property for the acts of 
the managers of the joint family business. 
But we do not think that their liability 
extends further. If any of the members of 
a joint family happen to have separate 
estates, we know of no good reason why such 
separate estate should be held so liable. 
We do not think that the rule laid down in 
the case of Goods v. Hurrtson (7) that a 
minor on attaining majority must promptly 
notify his disafirmance of a partnership 
if he is to avoid future liabilities can, 
bearing in mind the dissimilarity in the 
way in which a contractual partnership 
and a Hindu joint ancestral family trading 
business originate, be applicable.” 

“Tn conclusion, then, our view is that 
the defendant-appellant, never having held 
himself ont as a partner and never having 
taken any part whatever in the transactions 


m (1821) 24 R. R. 307; 5 B. & Ald. 147; 106 E. R. 
147. 
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out of which the plaintiff’s claim has arisen, 
even though he had attained majority at 
the time, is not liable to satisfy that claim 
out of his separate property, in other 
words, that he did not after he had attained 
full age, by any consentient act, become 
a partner in the joint ancestral family busi- 
ness and thereby render his separate estate 
liable to satisfy the obligations of the firm.” 

No relevant authorities to the contrary 
have been cited before us. Mul Chand v. 
Sadhu Singh (8), on which reliance was placed 
by the learned Counsel for the respondents, 
does not lay down the Jaw differently. All 
that is decided is that, in the circumstances 
stated in the judgment in that case, the 
minor member of the family was liable 
equally with his major brother who was the 
manager of the ancestral family business, 
for payment of the debt incurred by the 
manager inthe course of the said business 
to the extent of his (minor’s) share in the 
family property. There was in that case 
no question whatever of the separate or 
self-acquired property of the minor being 
made liable for the payment of the debt in 
question. Most of the authorities cited 
and relied on by the lower Court are noted 
in the decision just cited, and it is clear 
that the lower Court has entirely misunder- 
stood the law on the question under con- 
sideration. On the strength of Mul Chand 
y. Sadhu Singh (8), therefore, the personal 
liability of the present appellants, that is to 
say, their liability beyond their shares in 
the ancestral family business or family pro- 
perty, if any, is not established. That they 
are liable on the Aundis in suit, so far as 
their shares in the joint family property are 
concerned, is, in my opinion, upon the facts 
found, beyond question. 


The next question for consideration is whe- 
ther their separate or self-acquired property 
is Hable for payment of the amount of the 
hundis on the ground that, the appellants 
having received their special training at 
the expense of the joint family property, 
their self-acquisitions must be considered 
as forming part of the joint family property 
and as such must be held liable for payment 
of the debts of the joint family. Although 
on this point no evidence has been tendered, 


(8) 59 P. R. 1893. 
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my learned colleague holds that section 114 
of the Evidence Act justifies a very strong 
presumption that the appellants were pro- 
vided with their special training at the ex- 
pense of the family. 


My learned colleague continues:— 

“Amar Nath indeed admits his Indebtedness 
in this respect to the family, whilst Gokal 
Chand has never suggested that the cost of 
his training in England was defrayed from 
any other source and has not troubled to 
tender himself as a witness. 

On the other hand, it is clear that he 
has been throwing his surplus income into 
the family hotchpot, has acted as adviser in 
business matters, and, as was stated before 
us, has taken a share in mills in his own 
name. 

“My conclusion then is that in all human 
probability the appellants received their 
special training to the detziment of the 
family funds, that the onus of proving the 
contrary lay very heavily on them and that 
this onus has not been discharged.” 


In support of his view my learned col- 
league refers to and relies upon certain ob- 
servations of Kindersley, J., in the case of 
Durvasula Gangadharudu y. Durvasula Nara- 
sammah (5). x 

I regret that I cannot agree in the con- 
clusion’ arrived at by my learned colleague. 
As Ishall show presently, in my opinion, 
there is no initial presumption in this case 
that the appellants had received their special 
training at the expense of the joint family 
business or of the joint family property, 
if any; but assuming that such presumption 
can be legitimately raised in this case, my 
own view is that it has been rebutted by 
the facts disclosed by the evidence on the 
vecord, at least so faras Lala Amar Nath 
js concerned. I may also point out that 
the soundness of the decision of the Madras 
High Court in the case of Durrasula Ganga- 
dharudu v. Durrasula Narasammah (5), 
which bas been referred to by my learned col- 
league, was doubted by their Lordships of 
the Privy Council in the well-known case of 
Pauliem Valoo Chetty v. Pauliem Sooryah 
Ohetty (9). After referring to a decision 
of Mr. Justice Jackson and Mr. Justice 


` (9) 1 M. 252; 41. A. 109; 1 Ind. Jur. 323; 3 Suth. P, 
C. J. 387; 3 Sar. P, 0. J. 698. 
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Mitter in Dhunookdharee Dall v. Gunput. 
Lall (10) and Madras High Court decisions 

reported ‘as Chalakonda Alasani v, Chalaxonda 

Ratnachalam (11) and Durvasula Ganga- 

dharndu v. Durvasula Narasammah (5), their. 
Lordships say:— 


“Tt may hereafter possibly become neces- 
sary for this Board to consider whether or 
not the more limited and guarded expression ` 
of the law upon this subject of the Courts. 
of Bengal is not more correct than what 
appears to be the doctrine in the Courts of 
Madras.” 


It seems to me that in the present case 
in order to establish the liability of the 
appellants for payment of the amount of the’ 
hundis in suit, so far as their separate or. 
self-acquired property is concerned, it is 
necessary for the plaintiffs to prove that the 
appellants had received their special educa- 
tion at the expense of the joint family busi-. 
ness in connection with which the hundis 
were executed. It is not definitely proved. 
on the present record that there was or is 
any joint property of the family of the. 
appellants apart from the ancestral family 
business which was carried on under the 
names of Nagar Mal-Joti Mal, and it is 
obvious that there is no presumption that, 
the joint family held any joint property 
independently of the said business. It is notr 
shown that Joti Mal, father of the appellants, 
had inherited any property from his own 
father which became the nucleus of his 
acquisitions, if any, apart from the assets of 
the firm of Nagar Mal-Joti Mal, and it seems, 
to me that if Joti Mal provided the appellant,, 
Mr. Gokal Chand, with funds out of any 
property held by him which did not forny 
part of the assets of the firm, it would not. 
be correct to say that Mr. Gokal Chand. 
received his training in England at the 
expense or to the detriment of the joint 
family property. The observations of their 
Lordships of the Privy Council in the case of 
Pauliem Valoo Chetty v. Pauliem Sooryah 


Chetty (9) above referred to at pages 
260 and £61 of the report have a 
material bearing on this point. So far as 


Lala Amar Nath, appellant, is concerned 


+ 


(IG) 10 W. R. 12% 11 B. Ia R. 201, 
(11) 2 M. H. C. R. 56. 
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he received his special training, as I shall 
show later on, with the funds supplied to him 
by his brother, the other appellant, and not 
at the expense of the joint family 
property, assuming that the family had 
jomt property when Lala Amar Nath re- 
ceived his training asa Pleader between 
1906 and 1908. ` 


The fact that Mr. Gokal Chand had not 
gone into the witness-box in this case was 
strongly commented upon by the learned 
Counsel for the respondents, but, speaking 
for myself, I fail to see why, in view of the 
pleadings of the parties, it was incumbent 
on Mr. Gokal Chand to offer himself as a 
witness in the case. The observations made 
by their Lordships of the Privy Council in 
Kishori Lal v. Chunni Lal (12), which 
were relied upon by the respondents’ 
Counsel, apply to acase where a party to a 
suit deliberately abstains from giving evi- 
dence in Court in regard to transactions to 
which he wasa party and which are other- 
wise proved to have taken place so that he 
is imperatively called upon for an expiana- 
tion. In the present case the plaintiffs 
examined three of the defendants, Girdhari 
Lal, Achhrn Mal and Lala Amar Nath, as 
their witnesses, and in the course of the 
evidence given by them nothing was said 
regarding Mr. Gokal Chand’s active parti- 
cipation in the family business or his having 
received large sums out of the funds of that 
business or ont of the other family property, 
if any, for the purposes of his education in 
England so as to make it imperative for him 
to explain any transactions or circumstances 
appearing against him in the evidence. I 
do not, therefore, think that the fact of 
Mr. Gokal Chand not having put himself into 
the witness-box in any way tells against him, 
and from that fact no inference adverse to 
him as adefendant should be drawn in this 
case. è 


I may note here that the statement of 
Lala Amar Nath, appellant, printed at pages 
23-31 of the supplementary paper-book B, is 
the only portion of that paper-book which 
can be, and which has been, treated as 
evidence in this case. The rest of the docu- 


(12) 1 Ind, Cas, 128; 31 A. 116; 9 C. L.J. 172 
(P. 0.); 5 M. L. T. 58; 13 O. W. N. 370; 11 Bom. L. 
R. 196; 19 M. L. J. 186; 36 L A, 9. 
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ments printed in that paper-book are inadmis- 
sible in evidence and Counsel for the respond- 
ents was not allowed to refer to them in 
argument. Confining our attention, then, 
to the statement of Lala Amar -Nath just 
referred to and to the other evidence on the 
record, I can find no definite evidence show- 
ing that Mr. Gokal Chand and Lala Amar 
Nath received their special education at the 
expense of the ancestral family business or to 
the detriment of the joint family property. 
Lala Amar Nath tells us that he came to 
Lahore to prosecute his studies in 1899, 
that he obtained his degree (presumably a 
degree in Arts) in 1906, and that he studied 
in the Law College till the end of 1908. It 
is not shewn that before 1899 he received 
any special education at Ferozepore, nor is 
it shewn tbat after 1899, when he came to 
Lahore till he passed out of the Law 
College in 1908, the expenses of his special 
education, assuming that his edueation for 
the degree examination up to 1906 
was education of a special character, 
were defrayed out ofa joint family fund. 
On the contrary, there are indications in’ 
his evidence that that was not the case. 
He says: “After the return of Mr. Gokal 
Chand from England” (de, after 1899) 
“Jadu Nath, Mul Chand and I, according to 
general practice, received expenses from 
Lala Gokal Chand direct. In the beginning 
every one of us got Rs. 25 per month. 
Afterwards every one of us got Rs. 30, and 
then Rs. 40 per month. Lala Jadu Nath 
studied in the M. A. Class and he sometimes 
got Rs. 50 per month. We got the above 
money besides the expenses in connection 
with books, clothing and admission fee, 
Generally we received the said money 
direct. Lala Gokal Chand used to come 
here twice a year and each time he gave | 
Rs. 15 or Rs. 16 to the children of Lala 
Girdhari Lal.” (Pages 27-28—B.) This 
evidence shows that Lala Amar Nath was re- 
ceiving 2 monthly allowance to meet the 
expenses of his education in Lahore 
direct from Mr. Gokal Chand who was 
then serving as an Indian Civil Servant 
in the United Provinces, and not from the 
manager of the joint family out of the 
joint family funds in Ferozepore. At page 
25 of paper-book B the following question 
and answer occur — 

“Question :—Did you demand from Gir- 
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dhari Lal any maintenance allowance out of 
the joint property before May 1907, viz., 
during the period intervening between 1902 
to May 1907? 


Answer :—I must have demanded several 


times......” 


This part of the statement is in- 
sufficient to shew that any maintenance 
allowance and, if so, what amount out of the 
joint funds was given to Lala Amar Nath 
while he was studying in Lahore. The 
- monthly allowance which, according to him, 
he was receiving from Mr. Gokal Chand 
direct in those days was, inthe ordinary 
course of affairs, sufficient for his needs; and 
in the absence of direct evidence on the point 
we cannot assume that remittances were 
made regularly to him out of the funds in 
Ferozepore. My conclusion, therefore, is that 
upon the record as if stands it is not proved 
that Lala Amar Nath received his special 
education as a Pleader at the expense or 
to the detriment of the joint family property. 


‘Next, we must see whether it is proved 
that Mr. Gokal Chand received his special 
education in England with funds supplied 
to him out of the joint family property. 
In. my opinion there, is no initial presump- 
tion in a case like this that the kind of 
training received by «Mr. Gokal Chand 
between 1892 and 1899 was received by 
him at the expense of the family property, 
and the fact must be proved like any 
other fact, especially when there is no 
definite evidence on the record as to the 
circumstances under which Mr. Gokal 
Chand went to England and prosecuted 
his studies there. No questions were put 
to bis brothers Girdhari Lal, Achhru Mal 
or Lala Amar Nath on this point, and it 
is, therefore, impossible to form any idea 
as to how much money was spent on Mr. 
Gokal Chand’s education and from what 
source the funds were supplied. So far as 
the record goes we are entirely in the 
dark on this point. Are we then justified 
in presuming that because Mr. Gokal 
Chand was a member of a joint Hindu 
family, the whole of the expenses of his 
education in England during the seven 
years that he was there from 1892 to 1899 
were defrayed from the joint family funds ? 
We know nothing as to the volume of 
the business which the firm of Nagar Mal- 
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Joti Mal was carrying on, nor have we 
any conception of -tbe net income which 
the family was making out of that business 
or out of the joint property, if any, in- 
dependently of that business. We have no 
evidence whatever that the manager of the 
joint family business remitted any sums of 
money to Mr. Gokal Chand in England, 
which fact could have been proved without 
much difficulty, nor have any entries in 
the account-books of the firm relating to 
the expenses incidental to Mr. Gokal 
Chand’s education been produced and proved. 
Such being the case, we are not justified 
in making the assumption that Mr. Gokal 
Chand must have received: his special 
education and training in England at the 
expense of the ancestral joint family 
business or the joint family property. 

The District Judge’ in recording his 
finding on the third issue says that “Very 
large sums of money which came from 
the funds of the joint family business 
were spent in the education of Mr. Gokal 
Chand and Lala Amar Nath, and that 
they cannot, therefore, say that they are 
not responsible for the liabilities of that 
business which perhaps were incurred to 
provide money for them.” No evidence in 
support of this finding was pointed ont 
to us in the course of the argument, and I 
have not been able to discover any; and 
I, therefore, find myself unable to uphold 
the District Judge’s finding on this point, 
if he intended to hold, as apparently he 
did, that the self-acquisitions of Mr. Gokal 
Chand and Lala Amar Nath were liable 
for the payment of the amount of the 
hundis iu suit. 


The learned Counsel for tbe respondents 
also urged that Mr. Gokal Chand, after 
his return from England, had been throw- 
ing his surplus income into the joint stuck 
of the family and that by this-conduct he 
must be deemed to have admitted that his 
earnings and his self-acquisitions were part 
and parcel of the joint family property. 
In support of this contention the learned 
Counsel relied on Lala Amar Nath’s state- 
ment at page 25 of paper-book B, line 21, 
where he says that “Lala Gokal Chand 
used to send Rs. 150 or 200 per mensem 
which was distributed.” The precise mean- 
ing of this sentence with reference to 
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the context I have not been able fully to 
grasp; bub whatever may be its true import, 
it means nothing more than that Mr. 
Gokal Chand being in receipt of a hand- 
some salary used to send money to be 
distributed amongst his relations according 
to their needs. This is corroborated by what 
Lala Amar Nath says inthe last paragraph 
at page 27 about Mr. Gokal Chand send- 
ing money to his brother Amar Nath and 
to the other young men of his family for 
their educational expenses in Lahore. The 
rendering of such pecuniary assistance by 
a well-to-do member of a family to his 
needy relations, even in cases where no 
joint family exists, isa well-known feature 
of Indian society; and, therefore, from the 
mere circumstance that Mr. Gokal Chand 
used to send money home itis not proper 
to draw the' inference that-he used to throw 
his surplus income into the joint stock. 

The law applicable to this branch of the 
ease is thus stated in Maulla’s Principles 
of Hindu Law, page 182: 

“The income of a member of a joint 
family is his separate property, if it has 
been obtained 

(1) by his own exertions, and 

(2) without the aid of joint family 

property. 

: “Where the income has been obtained by the 
practice of a profession or occupation requiring 
special training, it is called ‘gains of science.’ 
Such income is the self-acquired property 
of the member who earns it, if the special 
training was not imparted at the expense of 
the joint family property. If such training 
was imparted at the expense of the joint 
family property, the income obtained by. 
means of it becomes the joint property of 
the family. Buta mere elementary educa- 
tion imparted at the expense of the joint 
family property does not render the income 
the joint family property.” 


The leading authorities on which the 
above statement of the law is based are 
Pauliem Valoo Ohetty v. Pauliem Sooryah 
Chetty (9); Lakshman Mayaram v. Jamnabat 
(13); Krishnaji Mahadev Mahajan v. Moro 
Mahadev Mahajan (14); Lachmin Kuar v. 


(13) 6B. 225 at p, 243, 
(14) 15 B, 82, 


„family property. 
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Ganesh Dutt Joshi (16); and an unpublished 
ruling of our own Courtin Civil Appeal 
No. 145 of 1900 is to the same effect. When 
these cases are carefully examined it will 
bə found that before applying the law, as 
stated above, to the facts of tha case before 
them, the learned Judges who decided the 
ease considered if necessary to come to a 
finding upon the evidence on the record, 
whether the special training imparted to the 
member of the Hindu family concerned, 
whose self-acquisitions were alleged to form 
part of the joint family property, had or had 
not been imparted to him at the expan3e of 
the joint family property. They did not 
start with any initial presumption that 
every mamber of a joint Hindu family who 
has rəzəived a special training must have 
done so at the expense of the joint property 
of the family, where suzh property exists, 
and that the income obtained by sush a 
member by the practice of a profession or 
oceupation for which he had had a spacial 
training must be presumed to bə joint 
For instance, in the un- 
published decision of our own Court above 
referred to, the question was whether cər- 
tain property which had been acquired in his 
own nim? by one Joti Parshad, a Pleader of 
Delhi, who was a member of a joint Hindu 
family carrying on an ancestral business, was 
to be treated as his separate property or as 
part of the joint property of the family. 
Evidence was given in that case that Joti 
Parshad had received his special education 
as a Pleader with funds advanced out of the 
family chest, and this fact was supported by 
regular entries in the account-books of the 
family. In the course of their julgmant the 
learned Judges say:— 


“Tt appears that Joti Parshad before he 
was enrolled as a Pleader..,...... had studied 
for some tine at Allahabad. The amount 
shewn in the firm’s account-book as sent to 
hm for his expenses come to about Rs. 100 
per annum in 1931 and 1932, and in 1933 a 
considerable outlay seems to have been in- 
curred in setting him up in practice, pec- 
haps Rs. 1,000.” Later on the learned Juigas- 


(15) 20 A. 435; A. W. N. (1893 101. 
(16) 5 Ind. Cas. 400; 32 A. 395; 7 A. D, J. 216. 
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remark:— ‘The District Judge held that the. 


family had spent very little more on his 
(Joti Parshad’s) special training than it 
would have been obliged to spend on ordi- 
nary education. This seems doubtful. The 
accounts do not shew what was expended on 
‘him from the family funds previous to 1930, 
‘but since that date the expenditure was con- 
siderable, and before he commenced practice, 
more money was spent in order to equip him 
fully with books and other necessaries.” 
‘After referring to certain authorities bearing 
on the point betore them, the learned Judges 
say: “We conceive we shall not be disregard- 
ing the principle of Hindu Law of the Mitak- 
shara School, as we understand it, in hold- 
ing in the present case that such gains as 
Joti Parshad had acquired in his profession 
‘may, under the circumstances, be properly 
treated as partible. It seems clear that he 
‘had received a special training at the ex- 
pense of the family and had not picked up 
his legal knowledge for himself.” 

‘In the present case it appears from the 
evidence of Lala Amar Nath, which stands 
uncontradicted on this noint, that he rés 
‘ceived ` his special training in Lahore after 
1899, both as an Arts student and asa stu- 
dent of the Law College, with the monthly 
allowance sent to him by Mr. Gokal Chand 
direct; and. it is not proved that he owed any 
obligations to the joint family in this res- 
pect, And so far as Mr Gokal Chand him- 
‘self is concerned, it is not proved, as I have 
said above, that the funds with which he 
-defrayed the expenses of his education in 
England were advanced to him out of the 
joint family property. 


_ For the foregoing reasons, I would hold 
that the appellants are liable on the hundzs 
in suit to the extent of their respective shares 
‘in the joint family property, ifany, but 
that their separate or self-acquired property 
cannot be treated as the joint property of the 
family and is not, therefore, liable for payment 
of the amount due in respect of the hundis 
in -question. 

I would accordingly accept the appeal 
and modify the decree of. the Icwer Court to 
the extent specified above, but would leave 
the parties to pay their own costs throughout, 

As my learned colleague and I differ on 
the question whether the separate or self- 
acquired property of the appellants can he 
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treated as the joint property of their family 
and as such is liable for payment of the 
amount of the Aundisin suit, I would propose, 
if he agrees, to refer the question to a Full 
Bench for decision under section 10 (2) (b) 
of the Punjab Courts Act. i 





— 


Owing to this difference of opinion the 
matter was laid before the Chief Judge, 
who constituted a Full Bench consist- 
ing of Rattigan, LeRossignol and Shah Din, 
JJ., under section 10 of the Punjab Courts 
Act to re-hear the appeal. 

The appeal coming on 21st January 
1916 before the said Judges, and on hearing 
the arguments of Messrs. Broadway and 
Sundar Das, for the Appellants, and the 
Hon’ble Mr. Mohammad Shafi, K. B. (with 
him Lala Khairati Ram and Bakhshi Tek 
Ohand), for the Respondents, their Lordships 
passed the following as the 


ORDER OF THE FULL BENCH. 


_ LEROSSIGNOL AND Rarucan, JJ.—(January 
21st, 1916.)—The question referred to this 
Bench has not been very precisely stated, 
but a perusal of the judgments of the 
Division Bench and of the referring order 
leaves no doubt that the question on which 
this Bench is asked to make a pronouncement 
is as follows :— 


In a case where a member ofa joint 
Hindu family has received a special training 
to qualify him for some learned profession, 
is it a fair presumption, in the absence of 
all evidence on the point, that he received 

-that training atthe expense of the joint 
family, or is this a point which in the absence 
of evidence must be decided in the negative? 

One of the members of the Division Bench 
held that the presumption was a fair one, 
the other member held that the presumption - 
could not be made. 


Before discussing the matter referred, 
_however, we must be satisfied that the refer- 
ence has beenlegally made under section 
10 (2) (b) of the Punjab Courts Act to this 
Bench. 

The respondent contends that the refer- 
ence cannot legally be decided bya Bench 
including either of the members of the Divi- 
sion Bonch, that section 98 of the Civil Pra- 
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cedure Code and not Panjab Courts Act, 
section 10 (2) (b), is the law applicable. 
’ After due consideration we hold that this 


reference cannot be legally heard by this 
Bench. 


Section 10 of the Punjab Courts Act comes 
into operation only. when any given contin- 
gency is not provided for by any other enact- 
ment in force. 


-Now section 98 of the Code is in force and 
provides that when there is no majority of 
the Appellate Judges concurring in a judg- 
ment varying or reversing the decree under 
appeals the decree shall be confirmed. 


The Division Bench might, therefore, have 
' confirmed the first Court’s decree but as 
a fine pdint was involved, they might have 
_adopted the course which, be it remarked, 
was not obligatory but merely optional, 
of referring the point of law upon which 
alone‘they differed, under the proviso to 
section 98 of the Code. 
If the reference could have been made 
“under section 10 (2) (b) of the Courts Act, it 
would have been obligatory and not optional 
and the reference would have been properly 
made toa Full Benchs The proviso to sec- 
tion 98 of the Code provides on the contrary 
for a reference only of tke point of law in 
dispute to and for the decision of the appeal 
by one or more of the other, 7. e., other than 
the referring Judges of the Court. 


Tt is a further significant fact that the 
rules made by this Court to regulate re- 
ferences by a Bench of two Judges, when such 
Judges differon a point of law, follow the 
provisions of section 98 of the Code. Wide 
Rules and Orders of Chief Court, Volume V, 
No. 10. 

Section 10 (2) (a) of the Punjab Courts 
Act deals with cases in which the Bench in 
which there is no majority is a Full Bench 
ora Bench exercising original civil juris- 
diction. ° 

Section:10 (2) (b) of the same Act would 
provide fora case in which the Appellate 
Judges are agreed that the decree of the 

-Court below cannot stand, but are in dis- 
agreement as to the decree which should 
be substituted, and this disagreement need 
not be based on a point of law. Under sec- 
tion 10 of the Courts Act the whole case 
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. may be referred, under section 98 of the 


Code only the point of law may be referred, 

The appellants’ argument, therefore, that 
section 98 of the Code and section 10 of the 
Punjab Courts Act overlap each other, has 


no force. 


Our conclusion then is that this reference, 
purporting to be one under section 10 (2) (b), 
to a Full Bench is badly founded, and should 
have taken the form of a reference solely of 
the law point, under section 98 of the Code, to 
one or more of the other Judges of this Court. 
- As the object of the reference is to secure 
a majority, we think that the reference 
should be heard by only one or at any rate 
by an odd number of the Judges of this 
Court other than those making the referenea. 

For the foregoing reasons we decline to 
consider the point referred. Costs of this 
hearing to be costs in the case. The record 
will now be returned to the Division Bench. 

SHAH Din, J. —(January 24th, 1916.)—I 
agree generally in the foregoing order and 
in the conclusion come to by my learned 
colleagues, namely, that this reference to 
a Full Bench is not justified by the terms 
of section 10 of the Punjab Courts Act. 





The appeal having again been posted for 
orders before the Division Bench, the Court 
passed on the 3rd March 1916 the following 

ORDER.—The Full Bench has decided 


that the reference made to it by the 
Division Bench under section 10 of the 
Panjab Courts Acb was not competent 


under that section, inasmuch as the said 
section applies only in cases for which 
no provision is made by any other enactment 
for the time being in force. Since the 
Judges composing the Division Bench 
differed in opinion on a point of law, the 
proviso to sub-section (2) of section 98 of 
the Civil Procedure Code applied to the 
case, and the Division Bench should have 
made the reference, not to a Full Bench 
which included the members of the Division 
Bench, but to one or more of the other 
Judges of the Court. The Full Bench 
has accordingly declined to consider the 
point referred, and the record has been 
returned to the Division Bench. 

As required by section 93 of tha Civil 
Procedure Cade, we now pragazed to state 
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the point of law on which we have: 


differed in opinion, and we refer it to a 
third Judge for decision. The question 
may be statedas follows: — 

In a case where a member of a joint 
Hindu family has received a special training 
to qualify himself for a profession or for 
the service of State, is there an initial 
presumption, in the absence of all evidence 
on the point, that he received his training 
at the expense of the joint family property, 
or should this fact be alleged and proved 
like any other fact ina case and be found 
in the negative if no evidence at all were 
given on either side? 





The reference came before Rattigan, J., 
who passed on the 13th April 1916 the 
following 

ORDER.—My learned ‘brothers Shah Din 
and LeRossignol, when hearing an appeal 
from the decree of Mirza Zaffar Ali, District 
Judge, Ferozpore, dated the 30th May 1912, 
differed in opinion on a point of law, and 
after an infructuous reference to a Full Bench 
they have, under section 98 (2) of the Civil 
Procedure Code, made the following state- 
ment of the point of law upon which they 
differed- and by direction of the Chief 
Judge, the appeal has “been heard by me 
upon that point. The statement referred to 
runs as follows :— 

“Tn a case where a member of a joint 
Hindu family has received a special training 
to qualify himself for a profession or for the 
service of State, is there an initial presump- 
tion, in the absence of all evidence on the 
point, that he received his training at the 
expense of the joint family property, or 
should this fact be alleged and proved like 
any other fact ina case and be found in the 
negative if no evidence at all were given cn 
either side?” 

Both Mr. Broadway, for the appellants, 
and Mr. Shafi, for the respondents, en- 
deavoured from time to time during the course 
cf the arguments before me to discuss the 
facts of the case and it was not without some 
difficulty that they were induced to realise 
that I had no jurisdiction to consider and 
determine anything but the question of law 
as above stated. In this respect the present 
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Code has made a radical alteration, in the Code 
of 1882, section 575, providing that in the 
event of a difference of opinion, the appeal” 
should be referred to one or more of the 
other Judges, whereas the proviso to section 
98 (2) of the present Code in clear and 
definite terms restricts the reference to the 
point of law only. 


For the purposes of the present reference, 
the facts npon which the question of law 
arises must be assumed by me to. be (1) that 
there is a joint Hindu family ; (2) that the 
member of that joint family with whom I 
am concerned kas received g special training 
to qualify himself fora profession or for the 
service of State; and (3) thatthe joint family 
is possessed of a nucleus of joint property. 


The question, it is to be noted, makes no 
reference to any property in the hands of the 
specially trained member of the family, nor 
am I asked to give an opinion on the more 
dificult question whether a member of a 
joint family which possesses a nucleus of 
joint proper ty, can claim as his “ self-acquisi- 
tion” property earned by him as (e. g.)a 
Government servant or as a member of a 
learned profession, unless he can first’ show 
that his education cr training for such 
service or profession was not imparted at 
the expense of the joint fund, or, in other 
words, whether when he has been able to 
shew that the property in his hands has been 
acquired by him independently of his family 
and his family property, it must nevertheless 
be regarded as joint property unless and 
until he proves that his special training or 
education was not obtained to the detri- 
ment of the joint property. I refer to this 
matter because I find a lengthy discussion 
thereon in the judgments of my learned 
brethren and also because both Mr, 
Broadway and Mr. Shafi appeared to be 
under the impression that that was the 
actual question before me and under this 
misapprehension referred me to a number of 
well-known authorities upon the question of 
“gains of science or of learning,” snch as 
Chalak nda Alasant v. Chalakonda Ratnacha- 
lam (11); Durvasula Gangadharudhu v. Durva- 
sula Narasammah(5); Bai Manchha v. Narotam- 
das Kashidas (17); Lakshman Mayaram v. Jam- 


(17) 6 B. H. 0. B. A-C. 1, 
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nabat (13); Dhunookdharee Dall v. Gunput Lall 
(10). With that question, however, I am 
not here concerned and I must confine my 
answer to the point of law actually before 
me. As to this I have no hesitation in 
saying that a member of a joint Hindn 
family which admittedly possesses joint 
property must be presumed in the ordinary 
course of things to have received his educa- 
tion, whether special or ordinary, at the 
expense of his famiby and his family pro- 
perty and that the burden of proving the 
contrary would rest upon him. Indeed, I 
think I might safely gc further and add 
that a like presumption would arise in the 
case of every person who has received educa- 
tion. Presumably the cost of his education 
has been borne by his father, though no 
doubt this is merely a presumption 
open to rebuttal. But be this as it may, 
there can, in my opinion, be no question that 
the inifial presumption is that an educated 
member of a joint Hindu family, possessing 
joint property, has had the costs of his 
education defrayed ont of the joint fund. 
Members of such a joint Hindu family, 
under the Mitakshara system, sre presumed 
“to be joint as regards all property [see Lal 
Bahadur v. Kanhaiya Lal (18)] and it would 
surely be anomalous in such a case to hold 
that, while that is undoubtedly the ordinary 
presumption, the cost of educating a member 
of tha family isoutsideits scope and that there 
is no initial presumption that such educa- 
tion was imparted to the detriment of the 
joint property. It may, of course, happen 
that a boy or youth is trained or educated 
at the expense of some kindly relative or 
friend, or it may be that he has by his 
own abilities succeeded in winning scholar- 
ships which enabled him to educate himself. 
But the burden of proving such facts 
would lie on him and unless he could prove 
the contrary, the Court would be justified 
in presuming that it was at the expense 
of -the joint family property that he had 
received his training or education. 

With this expression of my opinion on the 
point of law referred to me, I direct that the 
record be placed before the Division Bench 
which made the reference for final orders. 


(18) 29 A. 244 at pp. 254, 255; 11 C. W. N. 417; 6 
O. L. J. P40; 4A. D 3.227, 2M, D.T. 14%; 17 M, 
I. J. 228; 9 Bom. L. R. 597 (P. C,), 
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< Theappeal having been posted for final 
judgment before Shah Din and LeRossignol, 
JJ., the Court passed on the 19th May 1916 
the following 

FINAL JUDGMENT. 


Le Rossignoz, J.—The question calling 
for decision in this case and the findings 
thereon are set forth in extens in our judg- 
ments, dated 17th March 1915 and 24th 
March 1915, respectively. 


From those judgments it will appear that 
we were agreed that the appellants were 
liable on the hundis in suit to the extent of 
their shares in the joint family property, 
but we were divided on the point whether 
their separate or self-acquired property could 
be regarded as joint family property for the 
purpose of this decree. 


The legal point out of which this disagree- 
ment arose was referred by us toa third 
Judge of this Court in obedience to the pro- 
visions of section 98 (2) of the Civil Pro- 
cedure Code, with the result that the separate 
property of the first appellant (Gokal Chand) 
must be held to be joint family property liable 
for the satisfaction of this decree. 


As this Bench was divided on the question 
of fact whether appellant Amar Nath had 
received his spesial training at the expense 
of the joint family, the plaintiff-respondent 
states that he will be satisfied with a decree 
against the defendants’ shares in the joint 
family property, which shall be deemed to 
include Gokal Chand’s separate property. 


We accept the appeal and substitute for 
the District Judge’s personal decree a decree 
in the terms above mentioned and we further 
direct that parties shall bear their own costs 
throughout. 

Decree modified, 
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RAVU SESHAYA GARU V, RAJAH OF PITTAPUR, 


MADRAS HIGH COURT. 
Pa? Sasono. Civin APPRAL No. 886 or 1914. 
a March 24, 1916. 
Present: — Mr. Justice Sadasiva Aiyar and 
. ` Mr. Justice Moore. . 
Ores RAVU SESHAYYA GARU— 
“DEFENDANT— APPELLANT 
versus 
: Das RAJAH or PITTAPUR, Sree Raja 
RAVU VENKATA KUMARA MAHI- 
PATHI SURYA RAO BAHADUR 
o VARU—PL.atntire — - 


| RESPONDENT. 

Madras‘Estates Land Act (Q of 1908), s. 3 (1), (15), 
(16)—“‘Agrieutiure,”’ meaning of—“Rent,” whether 
includes pasturage dues—Tenant holding land merely 
“for pasturing . purposes, whether a ryot—“Cultivable” 
- land, meaning of —‘Jer oyati” meaning of —Suit by land- 
lord to recover land let out for pasturing purposes -~ 
Jurisdiction. z 

The orđinary meaning of “agriculture” is the 
- raising of annua! or per iodical grain crops through the 
“ operation of ploughing, sowing, etc. [p. 781, col. 2.) 

Rajah of Venkatagiri v. Jayampu Ae Reddy, 21 
“Ind, Cas. 582; 25.M. L. J. 578; 14 M. L. T. 405; (1913) 
>M. W. N. 919; 38 M. 788, followed. 

- Although an.extended meaning is sometimes given 
. ta the word by special definitions, yet there is a clear 
intention. on the part of the Legislature not to 
* inchide “pasture” in the definition of the term 
“agriculture” as used in seôtion 3 (1) of the Madras 
„Estates Land Act. [p. 781, col. 2.] 
V "A tenant holding land merely” for pasturing pur- 
- poses does not become a vyot within the meaning of 
- section-(3), clause (15), of the Eslates Land Act, 
although the woe of the land solely for pasture does 
not deprive him of his claim to be called ryot 
provided that he has theright to use ib for agri- 
culture. [p. 732, col. 1.] 
v Tmandi Appalaswami v. Rajah of Vizianagaram, 20 
Ind. Cas, 838; 25 M. L. J. 50; (1918) M. W. N. t06, 
followed. | 
Upless ihe land is of such a nature that it is 
ordinarily’ cultivable or cullivable, at intervals of not 
cs unnsual length, if is not “cultiv: able” land within the 
“meaning of section 8, clause (16), of the Act and, 
- therefore, riot ryoti land, ‘andthe tenant of such 
land is not a ryot. [p. 732, col. 1.] 

“Rent” under the definition- in clauge (1) of 
séction (8) of the Estates Land Act is what is pay- 
able for the use of land for purposes of agriculture 
and does not include pasturage dues; consequently 
a suittherefor is not exempted from the cognizance 
of Civil Courts. [p 732, col. 2.] 

. The term jeroyati, as used in some parts of the 
oo et country, means merely ‘non-inem’. [p. 782, 
col, 2. 

Where, therefore, land (not being the zemindar’s 
private land) was letout to a tenant for pasturing 
purposes, and the landlord sued to recover the land: 

Held, that the suit was cognizable by a Civil and 
not a Revenue Court. [p. 782, col. 2.] 

Gajapathi Karwpamaya Ananga Bheema v. Sondi 
Prahaladha Bissoyi Ratno, 21 Ind. Cas, 833; 14 M. L. 
T. 562; (1914) M. W. N. 179, followed. 


a 
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” Murugesa Chetti v. Chinnathambi Goundan,. 24 M. 
“421; King-Emperor v, Alexander Allan, 25 M. 627; 12 
‘ML L. J. 393; 1 Weir 727; Ramachandra Mardaraja 
Deo v. Dukko Podhano, 3l Ind. Cas. 852; Rajak of 
. Venkatagiri v Jayampu Ayapa Reddy, 21 Ind. Cas, 
532; 25 M. L. J. 578: 14 M. L. T, 405; (1913) M. W. N. 
919; 38 M. 738; Maharajah of Venkatagiri v, Velikanti 
Rami Reddi, 34 Ind, Cas. 607, followed. 

. Second appeal against the decree of the 

_ Court of the Temporary Subordinate Judge, 
Rajahmundry, in Appeal Suit No. 232 of 
1913, preferred against that of the Court 
_ of the District Munsif, Peddapur, in Original 
` Suit No. 578 of 1909.. 

Mr. B. Narasimha Rao and the Hon’ble 
‘Mr. B.N. Sarma, for the Appellant. 

>` The Hon'ble Mr. &. Srinivasa Adyangar, 
` Advocate-General, for the Respondent. 


JUDGMENT. . 


_ Sapasiva Atyar, J.—The defendant is the 
appellant. The suit was brought by his 
landlord (the Rajah of Pittapuram) for 
- recovering the plaint land, which had been 
“enjoyed by the defendant as pasture land 
‘from 1877. The plaintiff did not state 
“in his plaint whether the land was (a) 
private home-farm land of the zemindar, or (b) 
old waste being ryoti land; or (c) old waste 
which was not ryot? land, or (d) other non- 
ryott land. Nor did he say whether the 
defendant was a ryot. He contented himself 
with saying that the land was pasture land and 
that the defendant obtained the land every 
year on cowle for that year for the purpose of 
grazing cattle. 

The defendant contended that the land 
was ryoit land, that the defendant has 
been enjoying the land “asit suited him” 
and not merely as pasture land, and that 
the defendant had, therefore, occupancy 
right in the land. The defendant did not 
expressly state that he wasa ‘ryot” within 
the definition of that term in the Estates 
Land Act. 

On the above pleas of the: ‘defendant, 
two main issues were framed by the District 
Munsif: 

1, Is the suit land not a ryolt land and is” 
plaintiff entitled to eject the defendant ? 

2. Has this Cours (the Civil Court) 
jurisdiction to try the suit P ` 

It will be again observed that the ques- 
tion whether the defendant was a ryot 
is not expressly raised though it might be 
taken as inyolyed in the lst issue. The 
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‘District Munsif found (I am giving the 


‘substance of his findings as I understand ` 


them): — 

1.. That the land was “private land” and 
“not ryoti land; 

2. That the defendant has not acquired 
' occupancy rights in the land (a) as the land 
‘was not ryoti land, having been “separated 
from the private land of the Rajah” for 
letting it to the defendant “only 
‘for purposes of pasture” (ryoti land 
‘is ‘cultivable land other than private land. 
See detinition in section 3, clause 16, of the 
Estates Land Act), (b) as the defendant 
was not ‘a ryot,” because he held only non- 
‘ryote land for the purpose only of pasture 
and not of agriculture [ryot is a person 
“who holds (a) fer the purpose of agriculture; 
(b) ryóti land. See section 3, clause 151. 

‘On these findings the suit was decreed, 
the Civil Court’s jurisdiction being upheld. 


The Subordinate Judge, on appeal, held 
. similar views, though his judgment is some- 
. what obscure on the point whether the 
land not being ryot? land was due to its 
being. private land or due to its being non- 

, ealtivable land. s 


It was conceded in the lower Appellate 
Court (and not disputed here) that if the 
land was non-ryoti land, or if the defendant 
was not a ryot, the Civil Court’s jurisdiction 
was not ousted and the defendant cannot 
- claim occupancy right. -I think „it must be 
‘admitted that the evidence to prove that 
“the land was private land of the Rajah is 

very meagre, the description of the land 

in Exbibits A and Bas “seri” and “‘separat- 
“ed from the ser” not -being of much 
value, having regard to the presumption laid 
down in section 185 of the Estates Land Act 
that every land shall be “presumed not 
to be private land until the contrary is 
‘shown.” [See Karupamaya Ananga Bheema v. 

Sondi Prahaladha Bissoyt Ratno (1).] But 
‘there is abundant evidence to support the 

finding of the lower Courts that the land 

was let for purposes of pasture and not 
for purposes of agriculture and also that it 
is mot cultivable land. Mr. Sarma argued 
that “agriculture ” includes “pasture” and 


(1) 21 Ind. Cas. 838; 14 M. L. T. 562; (1914) M. W. 
N. 179. 
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` relied on observations found in the judgments 


in Murugesa Chettt v. Ohinnathambi Goundan 
(2) and King-Emperor v. Alexander Allan (3). 
In the first case, there is an observation (at 
page 424) that “a lease of land..........0.. as 
pasture for ploughing catêle............ 
a lease for agricultural purposes” within- the 


‘meaning of that phrase in section 117 of the 


Transfer of Property Act. The above obser- 
vation is an obiter dictum and it is notclear 
from the context whether it was intended to 
apply in a case where the lease included 
primarily other lands held for raising cultivat- 
ed crops besides the land let as pasture 
for the ploughing cattle, the latter being 
intended to be used for cultivating the culti- 
vable lands also let to the tenant. In the other 
-case, King-Hmperor v. Alexander Allan (9), 
it was held that the proviso to clause 3 of 
section 63 of the Madras District Munici- 
palities Act, exempting from taxation lands 
used solely for agricultural purposes, applied 
to lands under grass let by the owner for 
pasturing cattle, and that, therefore, the 
owner was not liable criminally for refusing 
to pay the tax imposed on such land. I 
have considered the question as to the mean- 
ing of the word “agriculture” in Rajah of 
Venkatagiri Jayampu v, Ayapa Reddy (4) and 
notwithstanding the strenuous contention of 
Mr. Sarma, I see nq reason to resile from the 
view I have expressed in that case, namely, 
that the ordinary meaning of “agriculture” 
is the raising of annual or periodical grain 
crops through the operation of ploughing, 
sowing, etc. I admit that in particular 
Acts or Statutes, a much larger meaning 
‘is sometimes given to that word by special 
definitions and if the definition in the Estates 
Land Act gives such a wide meaning so 
as to include “pasturing,” we are, of course, 
bound to give that apecial extended mean- 
ing. Far from indicating any such intention 
to include “pasture” in “agriculture,” -the 


‘Legislature has given only one particular 


extension inthe Estates Land Act to the mean- 
‘ing of the word “agriculture,” namely, that 
it shall include horticulture. The dropping 
out by the Select Committee ofthe words 
66 . IH (13 . ” . 

sylviculture and pasturing, which 


(2) 24 M. 421. : 
R 2 25 M. 627; 12 M. L. J, 303; 1. Weir 727, 

4) 21 Ind. Cas. 532; 38 M. 788; 25 M. L. J. 578; 14 
M. L, T. 405; (1918) M., W. N. 919. ; 
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were in the clause in the original draft of 
the Bill which finally became section 3, 
elanse (1), seems to me almost conclusive 
on the point. The meaning given to the 
phrase “agricultural purposes” in two other 
Acts by decisions which were passed before 
the Estates Land Act was enacted, is also of 
not much relevancy when we have to decide 
the meaning of the phrase “for purposes 
of agriculture”? as used in the Estates Land 
Act. (I was notable to quite follow the 
rather subtle distinction made between the 
phrase “agricultural ` purposes” and the 
phrase “purposes of agriculture’ by the 
learned Advocate-General), The decision in 
Rajah of Venkatagiri v. Jayampu Ayapa 
Reddy (4) has, besides, been approved by the 
Jearned Chief Justice and Phillips, J., in 
Maharajah of Venkatagiri v. Velikanti Rami 
Reddi (5). I, therefore, hold that land 
held only for pasturing purposes by a tenant 
does not make him a “ryot.” Mr. Sarma 
relied on certain documents in the case for 
showing that his client did not hold the 
land .only for pasturing purposes and that 
he was alsoentitled to cultivate it if he liked. 
But the lower Courts cannot be said to have 
ignored the said documents and they rely 
on other evidence, oral and documentary, 
for their conclusion of fact that the land 
was let only for pasturing purposes. It 
may be that the use of the land solely 
for pasture may not deprive the tenant 
of his claim to be called “ryot” provided 
that he has the right to use it for 
agricultnre [see Imandi Appalaswami v, 
Rajah of Vizianagaram (6)], but the find- 
ing of fact in this case is that it 
was not let for agriculture and hence the 
tenant had no right to souseit. Assuming, 
however, that the lower Courts were 
wrong in holding that the land was let 
solely for pasture, the next question for 
consideration is whether it was cultivable 
land and, therefore, ryof land. I am clear 
on the precedents that unless the land is of 
such a nature that it is ordinarily cultivable 
or cultivable at intervals of not unusual 
length, it is not “cultivable” land and, 
therefore, not 
of such a land is not a ryot. The plaint 
land is saline grazing land and the finding 
(5) 34 Ind. Cas. 607. 
Pies Ind. Cas, 838; 25 M. L. J. 50; (1913) M. W, 
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of the lower Courts that it is not 
cultivable land ought, it seems to me, to 
be accepted in second appeal. The 
argument that because the land has been 
called “jeroyati land” in some of the 
plaintiff's own documents it is ryoti land, 
is sufficiently met by the finding of the 
lower Courts, that jeroyatz, as used in some 
parts c of the Telugu country, means merely 
non-znam” and their finding is supported by 
the observations in Ramachandra Mardaraja 
Deo y. Dukko Podhano (7) by Abdur Rahim 
and Spencer, JJ. 

Assuming further in defendant’s favour 
that the land is ryotd land, the defendant 
can claim occupancy right under section 6, 
only if it is ryot¢land “ not being old waste” 
and also if his case is not governed by 
the explanatory (or it may be the exception) 
clause forming sub-section 4 of section 6, 
which provides that admission to waste 
land under a eontract for pasturage shall 
not confer on the tenant a permanent 
right of occupancy and shall not convert 
a land which is not ryoti land into ryoti 
land. As I have already dealt with the 
contentions as to “ryot” and “ryoti land,” it 
remains only to consider the question 
whether the land is “old waste.” It is 
clear to me from the facts found by the 
lower Courts (without adopting the views 
of the Ist Court that the landis “private” 
land) that the plaint land is old waste. 
The definition of old waste in section 3 
(7) (1) of the Act clearly applies to the 
land in dispute and on this ground also 
(a ground argued before us though not 
taken in the lower Courts), the defendant 
cannot claim occupancy rights in the land. 
“Rent” again under the definition in 
clause 1 of section 3 is what is payable 
for the use of land for purposes of agriculture 
and pasturage dues sre, therefore, not 
“rent” and a suit therefor is not exempted 
from the cognizance of Civil Courts. 

In the result, I would dismiss the appeal 
with costs. 

Moors, J.—I agree. 

Appeal dismissed. 


Y.R.P. 
(7) 31 Ind. Cas. 852, 
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UMED ALI V. ANWAR HUSAIN. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenus Petition No. 25 or 1915-16 or 
Bara BANKI DISTRICT. 
April 8, 1916. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
UMED ALI —DEFENDANT— APPELLANT 
VETSUS 
Chaudhri ANWAR HUSAIN AND 


OTHERS —- PLAINTIFFS— RESPONDENTS. 
Partition—Under-proprietor or lessee, person holding 


as, subsequently becoming co-proprietor but ceasing to ` 


be so in course of partition—Status, tlecision as to, 
ineffectual, 

A person holding some land in a village, either as 
under-proprietor or as heritable non-transferable 
lessee, acquired a certain proprietary share in the 
village. The village was subsequently partitioned 
among the co-proprietors and his holding fell into 
the different mahals created by the partition. He 
ceased to be a co-proprietor just before or just after 
the confirmation of the partition proceedings, and 
the Court then decided the question of his status 
as under-proprietor or permanent lessee: 

Held, that the status of the said person as under- 
proprietor or permanent lessee being entirely apart 
from his status as proprietor, it was quite 
unnecessary to decide forthe purpose of tho 
partition proceedings precisely what his status was, 
and that, therefore, no adjudication in the course 
of the partition proceedings or any entry in any 
kuro would be held to decide the question of his status 
as under-proprietor or permanent lessee, which must 
be settled by law in the usual way, 


Appeal against the order of the Com- 
missioner, Fyzabad, dated the 22nd December 
1915, reversing that of the Deputy 
Commissioner, Bara Fanki, dated the 26th 
April 1915, upholding that of the Assistant 
Collector, Bara Banki, dated the 26th August 
1914, 

Babus Bisheshwar Nath Srivastava and 
Bishambar Nath Srivastava, for the Appellant. 

Mr, Mohammad Wasim, for the Respond- 
ents. 


JUDGMENT. 


Horns, S. M.—( April 5th, 1916.)—Umed 
Ali got certain rights whether as under-pro- 
prietor or as heritable non-transferable lessee 
from one Ghulam Ali who was sole 
proprietor in the village. Later on, the 
respondents, Anwar Husain and others, 
acquired a certain proprietary share in the 
village and Umed Ali himself also acquired 
a similar share. In the partition which 
has been confirmed, the area held by 
Umed Ali either as under-proprietor or as 
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permanent lessee which is stated to be 
96 bighas odd (it possibly may be 86 
bighas) was divided among the different 
mahals. Umed Ali now appears, either 
just before or just after the confirmation 
of the proceedings of the partition, to 
have ceased to be proprietor. His status 
as under-proprietor or permanent lessee is 
entirely apart from his status as proprietor 
and the Commissioner has held there was 
no merger. It ig quite unnecessary to 
decide for the purpose of the partition pro- 
ceedings precisely what his status was. 

I would, therefore,, modify the orders of 
the lower Courts to this extent that no 
adjudication in the course of the partition 
proceedings or any entry in any kura will be 
held to decide the question of his status as 
under-proprietor or permanent lessee, which 
must be settled by law in the usual way. 
Parties to bear their own costs. 

CampseLtt, J. M.—-I agree. 

Order modified. 


PATNA HIGH COURT. 
Seconp Civis APPRAL No, 340 or 1914, 
March 28, 1916. 

Present: — Sir Edward Chamier, Km, Chief 
Justice, and Mr. Justice Jwala Prasad. 
JADHU MAHTO—P taintiry—APPELLANY 
versus 
KALI PRASONNO BHATTACHARJEE— 


DEFENDANT—RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), s. 47— 
Sale of raiyati right in execution of mortgage decree, 
objection to, in execution—Duty of evecuting Court. 

An objection to the sale of a raiyati right in 
execution of a mortgage decree under section 47 
of the Chota Nagpur Tenancy Act may be taken after 
the passing of the decree and itis the duty of the 
Arad Court to determine the question. [p. 734, 
col. 1. 

Lakshmi Bibi Kujrani v. Atal Behari Haldar, 21 
Ind. Cas. 117; 40 C. 534, referred to. 


Second appeal from the decision of the 
Additional District Judge, Manbhum, dated 
the 26th March 1914, modifying the order 
of the Munsif, lst Court of Purulia, dated 
the 29th July 1913. 

Mr. P. R. Das (with him Messrs. A. Sen - 
and Jatindra Mohan Chowdhry), for the 
Appellaut. 
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JADHU MAHTO V, KALI PRASONNO BHATTACHARJEE, 


Mr. Abani Bhusan Mukherii (with him 
Mr. Sishir Kumar Mitra), for the Respond- 
ent, 


JUDGMENT.—The respondent to this 
appeal obtained a decree for the sale of a 
tank and certain other property which had 
been mortgaged to him by the appellant. 
Gn the respondent putting in an applica- 
tion for the sale of the property in execu- 
tion of the decree, the appellant objected 
that the sale was prohibited by section 47 
of the Chota Nagpur Tenancy Act, VI of 
1908. The first Court allowed the objec- 
tion, but on appeal the Additional Judge 
of Manbhum held that the sale of the pro- 
perty was not prohibited by the section 
referred to. It was contended before us 
that the objection to the sale had been taken 
too late and that if the appellant desired 
to raise this abjection he should have done 
su before the decree was passed. In the 
case of Lakshmi Bibi Kujrani v. Atal Behari 
Haldar (1) it was decided that an objec- 
tion of this kind might be taken after the 
passing of the decree for sale on a mortgage. 
We are of the same opinion. Segtion 47 
of the Chota Nagpur Tenancy Act provides 
that no decree or order shall be passed 
by any Court for the sale of the right of a 
ratyat in his holding, nor shall any such 
right be sold in execution of any decree 
or order. It appears to us that the second 
portion of this provision applies to the 
present case and that it was the duty of 
the Court executing the decree to consider 
whether the sale of the property was for- 
bidden by the section. 

As regards the tank, it is sufficient to 
‘say that there is no evidence whatever 
that it forms part of an agricultural holding. 
This appeal so far us it relates to the tank 
must be dismissed, 

The remainder of the land is held by the 
‘appellant under a mukarrari lease of Asarh 
1248 Fask granted by one Sree Gulap 
Singh, who describes himself as a jagirdar. 
The material portion of the lease is 
as follows: “I grant you a mukarrart 
lease in respect of (the land is described) 
atan annual rental of Rs. 5-8-0 on receipt of 
a premium of Rs. 11. I cease to have any 
right to the said land from this date and 


(1) 21 Ind, Cas. 117; 40 O. 534. 


you acquire the right thereto. You will 
continue to enjoy the land from generation 
to generation by payment of the said rent 
from year to year without any enhancement 
or reduction. If I or my heirs claim the 
land from you or your heirs, the claim will 
be null and void.” 

The area of the land is not given in the 
lease. One of the witnesses examined in 
this case says that the area is more than 
100 bighas. 


The evidence on both sides shows that, 
portions of the land have been sold by the 
“lessees,” but the dates of the sales have not 
been proved. 

The decree-holder contends that the 
judgment-debtor is a tenure-holder while 
the judgment-debtor contends that he isa 
natyut in respect of the land in ques- 
tion . 

In the Chota Nagpur Tenancy Act “tenure- 
holder” means primarily a person who has 
acquired from the proprietor, or from 
another tenure-holder, a right to hold 
land for the purpose of collecting rents or 
bringing it under cultivation by establishing 
tenants on it; and includes (a) the 
successors-in-interest of persons who have 
acquired such a right, and (b) the holders 
of tenures entered in any register prepared 
and confirmed under the CUhota Nagpur 
Tenures Act, 1869; but does not include a. 
menari khunt-khattidar. : 


“Raiyat” means primarily a person who 
has acquired a right to hold land for the 
purpose of cultivating it by himself, or by’ 
members of his family, or by hired servants, 
or with the aid of partners; and includes. 
the successors-in-interest of persons who 
have such a right, but does not include a 
mundari khunt-khattidar. ` 


Egplanation.—Where a tenant of land 
has the right to bring it under cultivation, 
he shall be deemed to have acquired a. 
right to hold it for the purpose of gathering- 
the produce of it or of grazing cattle on it, 

(2) A person shall not be deemed to be 
arawat unless he holds land either im-. 
mediately under a proprietor or immediately , 
under a mundari khunt-khattidar. 3 

(3) In determining whether a tenant is 
a tenure-holder or a ratyat, the count shall 
have regard to— 
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'(a) local custom, and 

(b) the purpose for which the right 
of tenancy was originally acquired. 
Tt is, therefore, necessary $o ascertain the 
purpose for which the right “to hold the’ 
land was acquired. The purpose for which 
the lease was.granted is not stated in the 
document and the Courts below do not 
seem to have devoted much attention to 
the question. The result is that the oral 
evidence on the subject is extremely 

vague, f 
We direct. that the record be returned 
to the lower Appellate Court in order. 
that a definite finding may be recorded 
as to the area of the land, the’ purpose 
for which the lease was ‘granted and as to 
the dates and particulars of transfer of .the 
land effected by the lessees. The Court 
- Should also ascertain whether the lessor was 
a zamindar or a tenure-holder. “Jagirdar” 
is not conclusive, : 
Issue remitted. 
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; MADRAS HIGH COURT. 
Crry Civiu Cotrt Appeat No. 11 or 1915. 
March 31, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice; 
and Mr. Justice Phillips. Ns 
S. RUDRAPPA ACHARY, srovaut on 
REOORD IN THE PLACE OF S, KOLANDAIL 
ASARI (vide ORDER, DATED THE 
Isr December 1915)— Pr,AINTIFE'S Successor 
f —APPELLANT ` 
VETSUS 


Tue CORPORATION or MADRAS— 


_  DEFENDANT— RESPONDENT. aa 

Madras City Municipal Act (III of 1904), s. 247— 
Erection of fence in private street—‘Obstruction’—Power 
of Corporation to order removal—Acquisition of 
portion of privute street by Corporation—Connection 
with public street— Statutory powers of Corporation. 

Fhe Madras Corporation acquired a house at the 
end of a private street, demolished it and connected 
it with the public street close by. The plaintiff, 
the owner:of the private street, put up demarcation 
stones to prevent access by the public to the 
unacquired portion of the private street. The 
Corporation,.in the exercise of its powers under 
section 247 of the Madras Municipal Act, ordered 
the plaintiff to remove the stones, The plaintiff 
instituted the present suit for a declaration of his 
right to keep the stones and for an injunction 
restraining the Corporation from directing their 
removal: . 

Heid, that the plaintiffs action contravened 
section 247 of the City of Madras Municipal Act 
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and the Corporation acted within its powers in 
ordering the plaintiff to remove the stones put up 
by him. [p. 736, cols. 1 & 2.] 

Fer Phillips, J.— The powers given by section 247 
of the Madras Municipal Act are for the purposo 
of promoting the health, safety and convenience of 
the public and should be strictly construed. Tho 
plaintiff, by putting “up the stones, erécted~an 
obstruction on his private street within the meaniig 
of the section. [p. 786, col. J.] 

Per Wallis, C. J., dubitante.—The putting up of 
stones by the plaintiff is not an obstruction as they 
do not obstruct any one’s lawful right of passage; 
they are only a boundary fence, but under the: 
express language of section 247, the Corporation was 
justified in directing their removal. [p. 786, col. 2,] » 

Per Curiam.—The Corporation, by their purchase 
of the house, did not acquire for the public any 
further right than that of access to the housé as 
an easement of necessity as had been previously 
enjoyed’ and the plaintiff was entitled to restrain 
the public from trespassing to the same extent to 
which he was before entitled. [p. 786, cols. 1 & 2]- - 


Appeal against the decree of+the City 
Civil Court, Madras, in Original Suit No! 
440 of 1913. < 

Mr, T. Ethiraja Mudaliar, for the Appel- 
lant. - 7 

Mr, P. Duraiswami Atyangar, for the Re! 
spondent. i ' 


JUDGMENT. 


Piituies, J.—I have no hesitation~! in 
agreeing with the City Civil Court Judge's 
finding that the plot marked green in “the 
plan is a private street within the meaning 
of section 3 (26) of Act’ TII of 1904. It isa, 
place 40 feet wide running round the plaint- 
iff’s temple, and bordered’ by houses and 
is called Mada “Vidhi which means a 
street, and it is certainly a pathway made 
by the plaintiff for the. convenient use of -or 
for access to his temple. A 

The next question is whether the plaint- 
iff is entitled to put up an obstruction at 
the end of the street. The defendant, the 
Madras Corporation, acquired two houses 
at ‘the end of the private street, to 
which the street gave access, pulled them 
down and this left an open way from 
the private street to the public street 


close by. No doubt this will have the 
effect of considerably increasing the 
traffic on the private street, unless the 


plaintiff takes strict measures. to prevent 
trespass, and in effect the street, is, 
likely to be turned into a \ thoroughfare. 
However, it -will be evident that it 
is a public convenience, and in a town, 
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private owners have to put up with 
inconvenience in many respects pro bono 
publico. Can the Corporation be said to 
have done any wrong in pulling down the 
houses they acquired and making the 
sites into a public way P Ido not think 
so. Nor can they by so doing forfeit 
whatever right of access to the private 
street they had as owners of the site, 
but they eannot give the general public 
any greater right than they had before, 
and the plaintiff will be entitled to restrain 
the public from trespassing to the same 
extent to which he was before entitled. 
The Municipal Act gives the Corporation 
considerable powers, and these are given 
for the purpose of promoting the health, 
safety and convenience of the public and 
consequently I think that the sections of 
the Act which give powers or restrict the 
rights of individuals must be strictly 
construed. Sestion 247 is such a section 
and undoubtedly the plaintiff has erected 
an obstruction on his private street within 
the meaning ofthe section. The removal 
of the obstruction as ordered by the 
defendant may ultimately have a wider 
effect than merely freeing the street from 
obstruction, as it will afford access to the 
street from the neighbouring public thorough- 
fare. This may or ‘may not be pre- 
judicial to the plaintiff, but it will probably 
be beneficial to the public, and, therefore, 
I can see no reason why the Corporation 
should be restrained from exercising the 
power which they undoubtedly have under 
section 247 of the Act. I would dismiss the 
appeal, 


Watuus, C, J —This was clearly a street, 
and if so, a private street, running round 
the temple with the temple wall on 
one side ‘and houses opening into the 
street on the other. Formerly there was 
only one approach to it through the 
main entrance of the temple. Recently the 
Corporation purchased from the temple 
authorities a house at the back of the 
temple opening into this street pulled it 
down, and converted the site into a 
street connecting the private street, with 
other streets beyond and enabling traffic 
to pass through it. Though the Corpora- 
tion by their purchase of the house 
acquired as an easement of necessity such 
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right of access to the house as had 
previously been enjoyed, they did not 


“acquire any right for the public from the 


streets beyond over the acquired site 
into the private streei, and the temple 
authorities to prevent them from assert- 
ing or acquiring such a right have erected 
certain demarcation stones, as they call 
them, .at the western ‘edge of the 
street to prevent carriages and cattle passing 
to their private street. The Corporation 
object to the erection of these stones without 
their permission as being in contravention 
of section 247 of the Madras City 
Municipal Act, III of 1904, which forbids 
any one “to build any wall or erect any 
fence, or other obstruction or encroachment 
in any street or in or over any drain 
except as hereinafter provided.” The 
plaintiff then brought the present suit 
against the Corporation for a declaration 
of the right of the temple to keep the 
stones there and for an injunction. The 
City Ciyil Court Judge held that they 
are an obstruction within the meaning of 
section 247 as they prevent access from 
the public streets to the private street, to 
those who are entitled to use it. The 
only easement which existed was one of 
access to and from the house which has 
been pulled down to the private street, 
and itis not shown thatthe stones which 
have been left standing would have obstruct- 
ed such right of access as existed. Now 
that the house has been pulled down I 
do not think they are an obstruction 
within the meaning of the section, as they 
do not obstruct any one in the exercise 
of his lawful right of passage. They 
appear, however, to constitute a fence, llis 
v. Arnison (1), and are in fact a boundary 
fence. Itmay seem strange that the Legis- 
lature should prevent the owner of a 
private street from erecting a fence for 
the preservation of their rights: but the 
language is express and I am -reluct- 
antly compelled to concur with my learned 
brother in holding that the appeal should be 
dismissed. 


Appeal dismissed, 


¥.R.P. 
(1) 1 B. & C. 70; 2 D. & R. 16l; 5 B. & Ald. 47; 1 
L. J. (0. 8.) K. B, 24; 25 R. R. 314; 106 E. R. Lill, 
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MADRAS HIGH COURT. 

ÅPPEAL AGAINST ÅPPELLATE Oxper No. 96 

or 1915. 
January 21, 1916. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
SUBBAROYAR—Dusrenpant— 
APPELLANT 
versus 
KOTTAYA GOUNDAN — PLAINTIPE— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 54, 55 
(4)—Contract to sell—Breach—Compensation—Mesne 
profits. 

On an agreement to convey properties, a person is 
not entitled to possession or mesne profits as such 
before the date of the execution of the registered 
conveyance in his fayour, having regard to section 
54, paragraph(2),and section 55, sub-section(4), clause 
(a), of the Transfer of Property Act. He will, how- 
ever, be entitled to compensation for breach of the 
contract to convey, in addition to suingfor the execu- 
tion ofthe conveyance. And the compensation will 
be the value of the mesne profits which conld have 
been obtained between the date when the breach of 
contract took place and the date when the con- 
veyance was actually executed. Such claim is not 
price) one for mesne profits. [p. 787, col. 2; p. 738, 
col. 1. 

Appeal against the order of the Court of 
the Subordinate Judge, North Arcot, in 
Appeal Suit No. 79 of 1914, against the 
decree of the Court of the District Munsif, 
Arni, in Original Suit No. 32 of 1913. 

FACTS.—The defendant agreed to sell 
certain property to the plaintiff and execute 
a registered conveyance in his favour. “He 
accordingly received a portion of the sale 
amount and delayed executing the conveyance 
on the ground that the balance of the sale 
amount must be paid before he would 
execute the sale-deed. The plaintiff brought 
a suit in the District Munsif’s Court of 
Arni for a declaration -that the plaint 
property belonged to him and for recovery of 
mesne profits consequent upon his not being 
put in possession of the property by the 
defendant. The District Munsif decreed the 
suit, and directed that, on receipt of the 
balance of the sale amount, the defendant 
should execute a registered conveyance and 
put the plaintiff in possession of the property. 
The plaintiff then withdrew his claim for 
mesne profits, with liberty to bring a fresh 
snit for the same. This decree was confirmed 
on appeal by the defendant. The defendant 
thereupon executed a registered conveyanse 
and pat the plaintiff in possession of the 
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property. Subsequently the plaintiff bronght 
the suit out of which the present appeal 
has arisen, for the recovery of mesne profits 
or damages during the pendency of the pre- 
vious suit, claim to which he had then with- 
drawn. The District Munsif held that the buy- 
er would be entitled to the mesne profits of 
the property sold only after possession thereof 
passed to the buyer by means of a registered 
conveyance under the Transfer of Property 
Act and, therefore, rejected the plaintiff’s 
claim prior to the date of the delivery of 
possession. On appeal the Subordinate 
Judge of North Arcot héld that either as 
mesne profits or as damages the plaintiff 
would be entitled to the income accruing 
from the property from the date of the 
agreement and remanded the suit for 
disposal. Against this order of remand 
the defendant preferred a civil miscellaneous 
appeal to the High Court. 


Mr, C. Rajagopula Atyangar, for the Appel- 
lant. 


Mr. A. K. Madhava Rao, for the Respond- 
ent. 


JUDGMENT.— Having regard to section 
54, paragraph 2, of the Transfer of Property 
Act and section 55, sub-section (4), clause 
(a), we are disposed to agree with the 
argument advanced with much ability by 
the appellant’s learned Vakil that the 
respondent was not entitled to possession 
or mesne profits as such before the date 
of the execution of the registered conveyance 
in his favour. He is, however, entitled to 
sue for compensation for the breach of the 
contract to convey, in addition to suing 
for the execution of the conveyance, such 
compensation naturally being the value of 
the mésne profits which the plaintiff could 
have obtained between the date when the 
breach of contract took place and the date 
when the conveyance is actually executed, 

The plaintiff did pray for that additional 
relief of compensation in the former suit 
of 1910 (though he inaccurately called the 
relief as one for mesne prcfits) and under 
Order XXIII of the Civil Procedure Code, he 
‘withdrew his prayer for that relief with 
liberty to bring a fresh suit for the same. 

The present suit is brought substantially 
for the said claim so withdrawn with 
liberty. 
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While we agree with the Subordinake 


Judge that the claim for the value of the 
profits for the period between 12th January 
1910 and 15th July 1911 is a claim for 
damages for the breach of contract, we 
do not agree with him that the claim for 
the value of the profits for the period 
between 15th July 1911 and October 1912 
ig strictly one for mesne profits. We do 
not think that the decree dated 15th July 
1911 could pass title to the land itself 
or could give the plaintiff the right to 
claim mesne profits as such from that date 
and prior to thé execution of the registered 
conveyance, But this error of the Sub- 
ordinate Judge has not affected the merits 
of the order of remand. 

As regards the question of limitation, we 
do not think that it is so clear that the 
Subordinate Judge ought to have decided 
it against the respondent and dismissed the 
suit on that ground, His remanding of the 
suit in order that the Court of first instance 
might deal with that question along with 
the other questions not dealt with by the 
District Munsif, was not illegal. 

We, therefore, dismiss the appeal with 
costs, 

Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Crvi Arruan No. 56 or 1914. 
April 25, 1916. 
Present:—Mr. Stuart, J. O., and 

Mr. Kanhaiya Lal, A. J. C. 5 
MUNESHAR BAKHSH SINGH— 
DEFENDANT No. 2—APPELLANT 
VETEUS 
ARJUN SINGH AND OTHERS — PLAINTIFFS, 
MUNNU SINGH—Derenpant No. 1 


— RASPONDENTS, 

Hindu Law— Joint family comprising minor memters 
Manager, power of—Ancestral estate, property 
acquired at eapense of —Minor members, whether bound 
by transfer made by manager—Benefit, enjoyment of, 
effect of— Transfer by manager, whether holds good— 
Property, ancestral, and property acquired by it, both 
mortgaged—Mortgagee, position - of —Equity—Court, 
discretion of. 
` Thereis nothing in the Hindu Law to prevent the 
head and manager of a joint family, comprising minor 
members, from doing anything in the interests of the 
family which any other prudent manager may have 
done under similar circumstances, e g., an advan- 
tageous acquisition of some property at the éxpense 
of the ancestral estate. And a transfer of such estate 
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made in the interests of the family, that is, to enlarge 

the means of its subsistence, may thus be as binding 
on the minor members as one made to pay antecedent 
debts or to meet an immediate necessity; and they 
cannot, on attaining majority, impeach the transfer 
5 which the benefit has been enjoyed. [p. 739, col. 
2; p. 740, col, 1.] 

Annamalai Chetty v. Murugasa Chetty, 30 I. A. 220 
at p. 228; 26 M. 544; 7 C. W. N. 754; 8 Bar. P. O. J. 
523; 18 M. L. J. 287; 6 Bom, L. R. 494; Hunooman- 
persaud Panday v. Musammat Babooee Munraj Koon- 
weree, 6 M. T. A. 393; 18 W. R. 81 note; Sevestre 
2583n; 2 Suth. P. O. J. 29; 1 Sar. P. O., J. 552; 19 E. R. 
147; Kapildeo v. Thakur Prasad, 21 Ind, Cas. 868; 11 
A. L. J. 961; 36 A. 17 and Ratnam v. Govindarajulu, 2 
M. 339, referred to. 

Where the ancestral property of a joint Hindu 
family and some other property acquired at the 
expense of the former property are both mortgaged, 
the Court may in equity not allow the mortgagee to 
proceed against the former property so long as the 
latter is not exhausted, if the latter property is 


aa and adequate to satisfy hisdebt. [p. 741, 
col. 1, 

Appeal from the decree of the Snb- 
ordinate Judge, Hardoi, dated the 24th 
February 1914. 

Mirza Sami Ullah Beg, for Mr. A. P. 


Sen and Babu Basdeo Lal, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents. 

JUDGMENT.—tThe plaintiffs are the sons 
of Munnu Singh and seek to impeach a 
mortgage and a charge, created by their 
father in favour of Muneshar Bakhsh Singh. 
It is not disputed that the plaintiffs and 
Munnu Singh were living jointly, and that 
the, plaintiffs were minors on the date of 
the mortgage and charge. It was suggest- 
ed in the Court below that Har Narain 


Singh, one of the plaintiffs, was born after 


the date of the mortgage; but the finding 
of the Court below was to the contrary 
and that finding has not been challenged 
at the hearing ‘of the appeal. The allega- 
tion of the plaintiffs wasthat the mortgage 
and the charge in question were effected 
to obtain property by pre-emption, and were 
prejudicial to the interests of the family 
inasmuch as the property, obtained by pre- 
emption, as well as the ancestral property 
of the family were hypothecated to obtain 
a loan for the purpose of paying the pre- 
emption money. The property, in respect 
of which the decree for pre-emption was 
obtained, belonged to a distant branch of 
the family, to which the plaintiffs and 
Munnu Singh belonged, and was similar 
in extent to the ancestral share possessed 
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by the plaintiffs and Munnu Singh. The 
decree for pre-emption was obtained by 
Munnu Singh and his eldest son Arjun 
Singh, who was then and is stilla minor, 
and a sum of Rs. 10,300 was required to 
pay the purchase-money. Munnu Singh on 
behalf of himself and acting as guardian 
of Arjun Singh secured that money by 
executing on the 30th November 1907 a 
mortgage-deed for Rs. 10,000 anda deed 
of further charge for Rs. 300 in favour of 
Muneshar Bakhsh Singh, bearing- simple 
interest at Rs. 7-8 per cent. per annum. 
On the 15th November 1909 Muneshar 
Bakhsh Singh obtained a decree for the 
moneys, due on this mortgage and deed of 
further charge, then amounting to 
Rs. 11,396-7-9, making Munnu Singh the sole 
“party to that decree. On the 10th Decem- 
ber 1910 the decree’ for sale was made 
absolute, and in pursuance thereof Muneshar 
Bakhsh Singh proceeded to bring to sale 
the entire ancestral property of Munnu 
Singh and the plaintiffs, and a 9-biswans?s 
10-kachwansis share of Udanpur out of the 
pre-empted property. The plaintiffs con- 
tended that they were not bound by the 
decree obtained by Muneshar Bakhsh Singh 
against their father for the sale of the 
ancestral property, and that Arjun Singh was 
not bound by the decrees in respect of the 
pre-empted property. They, therefore, claimed 
that the portion of the pre-empted property 
sought to be sold and a 5/dths share of 
the ancestral property, mortgaged by Munnu 
Singh, should be exempted from the sale. 
The defence, so faras it is material for the 
purpose of this appeal, was that the mort- 
gage and charge were made for the benefit 
of the family, and that the name of Arjun 
Singh was entered in those deeds fictitiously 
as a co-executant. It was further urged 
that the decree for sale was obtained against 
_Xunnu Singh as the head and manager of 
_ the family and was binding on the plain- 
tiffs. The Jearned Subordinate Judge found 
that the mortgage and charge aforesaid were 
not made for any legal necessity and were 
not binding on-the plaintiffs. He, therefore, 
decreed the claim. The only points for con- 
sideration in the appeal are whether the mort- 
gage and charge in question were made 
for the banefit of the family, and whether 
the decree obtained by the appellant on 
foot af the said mortgage and charge was 
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binding on the plaintiffs. There were other 
pleas too in the memorandum of appeal, but 
they were expressly surrendered at the hear- 
ing. 

It is admitted in paragraphs 1 and 2 
of the plaint that the value of the ancestral 
property, in which the plaintiffs claim a 
5/6ths share, is Rs, 23,000 and that the 
pre-empted property, in regard to which a 
decree for possession was obtained on pay- 
ment of Rs. 10,300, was similar in extent 
to the ancestral property. The value of the 
pre-empted property, according to that com- 
putation, would be thesame as that of the 
ancestral property in which the plaintiffs 
claim a 5/6ths share. The decree for pre- 
emption, therefore, secured to the plaintiffs 
and their father property belonging to one 
of their paternal kinsmen, which is admit- 
tedly worth Rs. 28,600, on payment of a sum 
of Rs. 10,300 bearing interest at Rs. 7 8-0 per 
cent. perannum. No evidence was adduced 
to show the profits derivable from the an- 
cestral property, but even if the profits were 
not sufficient to pay the interest, which Was 
by no means excessive, it is difficult 
to believe that a transaction which secured 
to the family in 1907 property now worth 


-Rs. 28,003 at less than half its price can 


be regarded as anything but advantageous 
to the persons fòr whose benefit it 
was entered into. The plaintiffs were 
minors at the time of the snit for 
pre-emption, and it was notin consequence 
possible for Munnu Singh, who was the 
head and manager of the family, to consult 
them or to ascertain their wishes. There 
is nothing in the Hindu Lawto prevent 
the head and manager of the joint family, 
comprising only minor members, from doing 
in the interests of the family which any 
other prudent manager may have done 
under similar cireumstances. The growth 
and development of joint family interests 
would depend very largely on the prudence, 
care and skill with which the management 
may be exercised, and it would be in the 
highest degree deleterious to the interests 
of such minor members, if the head and 
managing members of the family were 
restrained from doing anything, however 
beneficial to their interests, whith necessitated 
the raising of a loan on the security of 
the ancestral property, till the minors 
attained majority and were in a position 
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to judge for themselves whether the 
transactions would be to their benefit or 
not. That the Hindu lawyers contemplated 
the acquisition of property at the expense 
of the ancestral estate is shown by the 
provision made that whatever is acquired 
at the charge of the  patrimcny 
is subject to partition, and anything 
acquired by a co-parcener without detriment 
to the father’s estate is excluded from it 
(Mitakshara, Chapter 1, section 4, paragraphs 
1 and 29). Dealing with the power of the 
father in regard to immoveable estates, the 
author of the Mitakshara cites with 
approval a text of Vrihaspati to the effect, 
“Even a single individual may conclude a 
donation, mortgage, or sale, of immove- 
able property, during a season of distress 
(apatkale), for the sake of the family 
(kutumbarthe), and especially for pious 
purposes (dharmarthe);” and then goes on to 
gay: — The meaning of that text is this; while 
the sons and grandsons are minors, and 
incapable of giving their consent to a gift 
and the like; or while brothers are so 
and continue unseparated; even one person, 
who is capable, may conclude a gift, hypo- 
thecation, or sale, of immoveable property, 
at a time of calamity, affecting the whole 
family, or for its support, or for tne dis- 
charge of indispensable duties, such as the 
obsequies of ancestors and the like.” (Ibid, 
Chapter I, section 1, paragraphs 28 and 29.) 
The instances given are illustrative and not 
exhaustive. and a transfer made in the in- 
terests of the family, that is to enlarge the 
means of its subsistence, might thus be as 
binding as one made to pay antecedent debts 
or to meet an immediate necessity. The 
powers of a manager are necessarily wider, 
where the necessity is pressing or the need 
immediate, for in such cases he can act on 
his own initiative and responsibility, and 
bind the other members of the family; but 
where he acts inthe professed interests of 
the family to secure some benefit for it with- 
out consulting the adult members, if any, it 
is open tosuch adult members, or those who 
‘were minors, on attaining majority, to impeach 
the transaction on the ground that they were 
not benefited by it. A transaction of which 
the benefit has been enjoyed cannot, however, 
be so impeached, for, as pointed out by their 
Lordships of the Privy Council in 
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Annamalai Chetty v. Murugasa Chetty (1), 
the relation between the manager of a joint 
Hindu family and the other members of that 
family is not that of an agent and principal 
or that of partners, but is much more like 
that of a trustee and cestui que trust; and on 
that principle any debts incurred by a 
manager, or a co-parcener in his absence, for 
the family benefit are declared to be binding 
on the other co-parceners. Thus Yagnaya- 
valkya (1145) says:—“A debt which has been 
incurred for family purposes by the undivided 
members should be paid by the co-parceners, 
when the head of the family is either dead 
or has gone abroad” and commenting on this 
passage, the author of the Mitakshara 
observes :— A debt which has been incurred 
for family purposes katumbatham either by 
the many undivided members or by each one 
separately, the head of the family should 
pay. When he is either dead or has gone 
abroad, hisco parceners should pay.” Discuss- 
ing the case of a mother managing as guar- 
dian for an infant heir their Lordships of the 
Privy Council in Hunoomanpersaud Panday . 
v. Musammat Babooee Munraj Koonweree (2) 
observed :— The power of the manager for 
an infant heir to charge an estate not his 
own is, under the Hindu Law, a limited and 
qualified power. It can only be exercised 
rightly in a case of need, or for the benefit 
of the estate. But where, in the particular 
instance, the charge is one that a prudent 
owner would make, in order to benefit the 
estate, the bona fide lender is not affected by 
the precedent mismanagement of the estate.” 
“It is obvious,” they went on to say, “ that 
money to be secured on any estate is likely 
to be obtained on easier terms than a loan 
which rests on mere personal security, and 
that, therefore, the mere creation of a charge 
securing a proper debt cannot be viewed as 
improvident management.” What a guardian 
acting on behalf of an infant heir ean do can 
also be done by a person who is the manager - 
of a joint family. In every case the ques- 
tion,” as pointed out by Mayne, “isone of 
fact, whether the transaction was one which 
a prudent owner, acting for his own benefit, 
(1) 30 I. A. 220 at p. 228; 26 M. 544; 7 C. W.N. 
454; 8 Sar. P. C. J. 523; 13 M. L. J. 287; 5 Bom. L. R. 


494. 
(2) 6 M. I. A. 393; 18 W.R. 81.note; Sevestre 258% + 
2 Suth. P. Q. J. 29; 1 Sar. P. O, J. 552; 19 E.R. 147. 
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would enter into” (Mayne’s Hindu Law, 
8th edition, page 469). It was stated by 
Munnu Singh in the pre-emption case that 
-he had filed the suit for pre-emption for the 
benefit of his sons.’ In the plaint the plaint- 
Ws “treated the -pre-empted property as 
accretion to the family estate and sought to 
have the entire portion thereof, against which 
the defendant-appellant took out execntion, 
exemp ted from the sale, The learned Counsel, 
who appears for the plaintiffs, now states 
that his clients are willing to give upall 
interests in the pre-empted property, bat that 
‘statement has been made too late, and con- 
sidering that the plaintiffs are still minors, 
it is doubtful how far he is competent to 
make it and to forego rights on their behalf. 


The plaintiffs have presumably enjoyed 
the profits of the pre-empted property in 
common with the other members of the 
family since the date of its acquisition. The 
burden imposed on the ancestral estate 
is nothing as compared with the benefit 
derived if the price paid and the 
value at which the pre-empted property is 
now assessed be considered. The rate of 
interest was not high, and the transaction 
cannot be regarded otherwise than as a 
prudent act of management, conceived to 
promote the best interests of the family 
and widen the means of its subsistence. 
In the case of Kapildeo v, Thakur Prasad 
(3) it was held that the members of a 
joint family cannot retain the benefit of a 


purchase without paying the liability 
incurred in connection therewith. In 
Ratnam v. Govindarajulu (4) a mort- 
gage made to make additions and 


improvements to the family dwelling-house, 
by which the value of the estate was 
increased, was similarly upheld. 


It seems inequitable, however, that the 
mortgagee should be allowed to proceed 
against the ancestral property when the 
pre-empted property of equal value, 
comprised in the mortgage, is available 
and adequate to satisfy his decretal money. 
The interests of the plaintiffs will be 
served, if the pre-empted property proves 
sufficient to satisfy the decretal debt. 


(3) 21 4rd. Cas, 868; 11 A. L. J, 961; 36 A. 17. 
(4) 2 M. 339. 


, property of the family comprised 


The appeal is, therefore, allowed and the 
plaintiffe’ claim dismissed except in so far 
that the defendant mortgagee will not be 
allowed to -proceed against the ancestral 
in the 
mortgage, until he has exhausted his 
remedies against the pre-empted property 
covered by his decree for sale. A declara- 
tion will be granted to the plaintiffs to 
the above effect. The plaintiffs will, in the 
circumstances, bear their own costs and 
pay those of the defendant-appellant in 
both the Courts. i 


Appeal allowed. 


MADRAS HIGH COURT. 
Letters Parent Arrears Nos. 325 AND 
326 or 1914. 

February 25, 19:6. 
Present:—Mr. Justice Sadasiva Alyar and 
Mr. Justice Moore. . 

In L. P. A. No. 325 or 1914 
NIDAMARTHI KRISHNAMOORTHY anp 
ANOTHER— DEFENDANTS- PETITIONERS — 
‘APPELLANTS 
versus 
GARIGIPARTI GANAPATILINGAM— 
PLAINTIFTF—RESPONDENT. 

Is L. P. A. No, 326 or 1914 
NIDAMARTHI KRISHNAMOORTHY— 
Derenpant No. 1—PETITIONER— 
APPELLANT 
VETSUS 
GARIGIPARTI GANAPATILINGAM— 


PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1998), Sch, II, s. 1, 
paragraph (1)—Reference toarbitration—Application for 
adjournment praying for records to be sent to arbitras 
tors, whether falls under Sch. IT, s. 1. 

An application for adjournment, in which the 
Court is asked to send the records to a certain arbi- 
trator to whom the parties had already referred 
the matter in dispute in the pending suit, is an 
application under Schedule II, section J, paragraph 
(1', Civil Procedure Code, to the Court itself to 
make a reference to the said arbitrator. [p. 742, col. 
1. 
ae Khan v. Muhammad Hassan, 29 C. 167; 
29 I. A. 51; 6 C. W. N. 226; Tallapragada Suryanaraina 
Row v. Tallapragada Sarabayah, 9 Ind. Cas. 178; 21 
M. L. J. 263; (1911) 1 M, W. N. 151, referred to. 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon'blo 
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Mr. Jústice Oldfield, reported in 25 Ind. 
Cas. 583, in Civil Revision Petitions 
Nos. 595 and 596 of 1918, respec- 


tively, on the file of the High Court, referred 
against the decrees of the District Court of 
Godaveri, in Appeal Suit No. 52 of 1912, 
(Original Suit No. 50 of 1911, on the file 
of tbe Conrt of the Temporary Subordinate 
Judge of Rajahmundry). 

Mr. T. Prakasam, for the Appellants. 

Messrs. P. Narayanamurthi and P. Soma- 
sundaram, fur the Respondent. Si 

JUDGMENT.—The application for ad- 
journment, in which the Court was asked to 
send the records to the arbitrator to whom 
the parties had already referred the matter 
in dispute in the pending suit, seems to 
have been treated by all parties as an ap- 
plication to the Court itself to also make a 
reference to the ‘said arbitrator under 
Schedule II, paragraph 1, of section 1. The 
Court acted npon that application on that 
footing, and we think the appellant is estop- 
ped from contending that the application 
was not of such a character. 

Further, we think weare bound by the 
interpretation put upon the Privy Council 
decision in Ghulam Khan v. Muhammad 
Hassan (1) by the Full Bench of this 
Court in Tallapragada Suryanaraina Row v. 
Tallapragada Sarabaya €2). 

The Letters Patent Appeals Nos. 325 and 
326 of 1914 are dismissed with costs. 

Appeals dismissed, 
VRP. 
(2) B tnd 167; 29 I. A. 51; 6 O. W. N. 226. 


(2) 9 Ind. Cas. 178; 21 M. L. J. 263; 9 M. D. T. 251; 
(1911) 1 M. W. N. 151, 


PATNA HIGH COURT. 
Second Crvit APPRAL No. 316 or 1911. 
March 29, 1916. i 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson. | 
MANDIL DAS— APPELANT 
versus 
MEGH NARAIN DUBEY AND OTHERS— 
RESPONDENTS. 
Hindu Law—Joint family—Debt by manager— 
Liability of co-parceners— Family necessity—Burden of 
proof—Duty of lender. 
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A lender of money, when advancing money toa 
manager of a joint Hindu family, is bound to satisfy 
himself by due enquiry, honestly made, that the 
advance is required by the manager, as borrower, for 
a valid family necessity and for the benefit of the 
estate. The debt binds the other co-parceners, 
whether they be adults or minors. [p. 748, col. '2.] 

Per Atkinson, J—If the lender acts honestly and 
makes due enquiry, then, even though the necessity 
may not in fact exist, he has satisfied the onus 
imposed on him by law. [p. 748, col. 2.] 


Second appeal from the decision of the 
Sub-Judge, 2nd Court, Shahabad, dated 
the 8th May 1911. 

Mr. Lachmi Narain Sinha, for the Appel- 
lant. 

Mr. Pugh (with him Messrs S. Sinha and 
Kulwant Sahai), for the Respondents, 

JUDGMENT, 


CHAPMAN, J.—This appeal arises out of a 
suit upon a mortgage-bond, dated the 2nd 
April 1896, executed by one Ram Ratan 
Dubey. Ram Ratan. died’ in August 1897. 
The mortgagee sought in the present suit 
for a mortgage-decree against the other 
members of the Hindu joint family, namely, , 
the brother of Ram Ratan, his widow and 
the sons of the brother. The learned 
Subordinate Judge has dismissed the suit 
upon the ground that the other members 
of the joint family could not be keld, in 
the circumstances of..the case, to be liable 
under the bond executed by .Ram Ratan. 
There are certain other issues in the case, 
namely, whether the defendant No. 6 is 
or is not the son of the brother of Ram 
Ratan, but as after hearing the appellant 
we are not satisfied that the learned 
Subordinate Judge is wrong on the main 
point if is not necessary for us to go 
into these other issues. The bond sued 
upon is for the amount `of Rs. 905. Of 
this amount Rs. 166-8 was on account of 
previous loans and Rs, 738-2 was on account 
of cash advanced at the time of the execution 
of the bond. The interest was atthe rate 
of Rs. 2 per cent. per month; interest to 
be compound with yearly rests. The suit 
was brought in May 1909, when the 12 
years’ period of limitation after the due 
date was about to expire, so that at the 
exorbitant rate of interest the amount due 
had increased from Rs. 905 to Rs. 16,177-13. 
When it is desired to attach liability to 
dhe members of a joint family by reason 
of an act done by one of them without 
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the consent of the. others, it is necessary 
to show that the act was the act of a 
prudent manager or that enquiry into the 
prudence of the act was made. On the 
face of it the transaction was not prudent, 
and the further we enquire into the details 
of the matter the more are we satisfied 
that there is no substantial ground for 
interfering with the decision of the first 
Court. The first transaction between Ram 
Ratan and the mortgagee was in June 1894, 
when he seems to have taken a loan of 
Rs. 79 for the payment of Government 
revenue and road-cess. There is no recital 
in the bond to the effect that this Rs. 79 
could not have been paid from the family 
funds, and the family mukhtear who, 
it is said, had made a temporary 
advance of this sum, was not examined by 
the mortgagee. The next transaction was in 
November 1895, when a bond was executed 
by Ram Ratan in which it is recited that un- 
der the bond of June 1894, Rs. 106-13-6 was 
now due and a further sum of Rs. 48-2-6 was 
taken in cash for necessary and valid ex- 
penses, Here again there is no recital that 
the Rs. 43-2-6 was necessary for the pur- 
poses of the family or that those expenses, 
whatever they were, could not be met from 
other family funds. We then come to the 
bond in suit, dated the 22nd April 1896. 
It is there recited that further money is 
required for household expenses, for neces- 
sary and valid expenses of litigation and 
there is great necessity for money. It is 
said that money had been previously borrow- 
ed for the karaj sradh of Ram Ratan’s 
father. There is evidence that after the 
expiry of several years after this bond money 
was borrowed by members of the family 
with some frequency and to a considerable 
extent, but there is not a scintilla of evidence 
that at the time that this bond was executed 
the family was not in a flourishing condition. 
The mortgagee says that he enquired from 
Ram Ratan and was satisfied with what he 
said, No further enquiry appears to have 
been made except that a servant of the mort- 
gagee states that he, with another servant 
who is now dead, went into the village and 
enquired whether the property which it was 
proposed to hypothecate was encumbered. 
Certain witnesses were called to suggest 
rather than prove by their evidence that 
certain moneys were . actually borrowed 
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previously for the purposes of the father’s 
sradh and that certain moneys were spent 
in the purchase of bullecks. These wit- 
nesses are none of them independent and it 
is not possible to say that the learned Sub- 
ordinate Judge was wrong in not giving any 
credit to what they said. If we are to grant 
a decree in this case the result would be that 
it would be suffisient, in orderto charge 
members of a joint family, for the managing 
member merely to recite that the money 
was required for certain specified purposes. 
He would be relieved from the duty of 
exercising prudence. The result would 
also be that a mortgagee would be relieved 
from the duty, which has been laid upon him 
in many decisions of the Privy Council, of 
making proper enquiry into the necessity of 
the loan before he can charge members of 
a joint family who have not consented to 
the transaction. In all the circumstances 
of the case we are not satisfied that the 
learned Subordinate Judge fell into error in 
the view which he took. We, therefore, 
dismiss the appeal with costs. The costs 
will be the costs on the principle given 
effect to by the first Court, viz., defendants 
Nos. 1—5 one set of costs, defendant No. 
6 another, and the defendants Nos. 17-19 
according to the value of his incumbrance, 
ATKINSON, J.—In my opinion a lender of 
money similarly situated to the plaintiff in 
this case is bound, when advancing money 
to a manager of a joint Hindu property, to 
satisfy himself by due enquiry, honestly made, 
that the advance is required by the mana- 
ger, as borrower, for a valid family necessity 
and for the benefit of the estate. If he acts 
honestly and makes dune enquiry, then, even 
though the necessity may notin fact exist, 
he has satisfied the onus imposed upon him 
by law, if he has reason to believe the 
truth of the information given to him by 
reason of such enquiry. This rule of law 
applies to loans raised by a manager of a 
joint Hindu family whether the co-sharers 
be adults or minors. In this case I am 
satisfied that the plaintiff made no adequate 
or proper enquiry as to the existence of any 
legal necessity prior to making the loan or 
loans in question in this suit, Whether any 
necessity in fact existed at the time of this 
loan in 1896 has not been shown by any 
reliable evidense and, in my opinion, the 
plaintiff did. not bona fide take any honest 
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steps to discharge the onus cast upon him by 
law as to enquiring into the family necessity 
or necessities of the defendants. Further, 
this claim, in my opinion, is grossly extrava- 
gant and extortionate; and nothing could 
more strongly demonstrate the extortionate 
nature of the plaintiff’s demand than the 

‘ fact’ that he lies by for 12 years all but two 
days without seeking to enforce his security, 
although admittedly default had been made 
many years previously in payment of the 
principal and interest, while interest with 
interest accumulates with compound interest, 
piling up a huge load of debt on the defeud- 
ants. I entirely concur in the view of my 
learned colleague that this action should be 
dismissed with costs. 


Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Oiyin Appeat No. 1415 ov 1914. 
January 26, 1916. 
Present:— Justice Sir William Ayling, Kt, and 
Mr. Justice Napier. 
KAPINI GOUNDAN AND OTHERS— 
; PLAINTIFFS— A PPELLANTS 
~ ver$us 
SARANGAPANI AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Hindu Law — Gift to daughter and son-in law, whether 
creates joint tenancy—Derolution of estate on 
daughters death—Transfer of Property Act (IY of 
1882), 8.58—ransfer in favour of children—Fraudu- 
lent transfer, - h 

Where a Hindu male owner gives his property to 
his daughter and son-in-law during their marriage 
to be enjoyed by them in common, they take the 
property as tenants-in-common and not as joint 
tenants with right of survivorship. [p. 746, col. 1] 

Jogeswar Narain Deo v. Ram Chandra Dutt, 28 C. 
670; 23 I. A. 37, followed. 


On the death of the daughter her moiety of the 
gift would descend in accordance with the rules 
governing stridhanam property to her son, unless she 
has effected a valid transfer of it during her life. [p. 
445, col. 1.3 i 

A. transfer of all the properties of a person in 
favour of his children by his first wife, ab a time 
when he was about to marry a second wife and in 
consideration of his being permitted to do so by 
the relations of his first wife,is not a transfer in 
frand of creditors and is not voidable under section 
63 of the Transfer of Property Act, 1862, even 
though the transferor was heavily indebted at the 
time. [p. 745, col. 1.] 
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Second appeal against the decree of the 
District Court of Coimbatore, in Appeal Suit 
No. 7 of 1913, preferred against that of the 
Subordinate Judge, Nilgiris, in Original Suit 
No. 115 of 1911. 


FACTS.—Plaintiff sued for a declaration 
of his right to attach certain land as the pro- 
perty of the 1st defendant in execution of a 
money-Gecree obtained against him. The 
lst defendant’s maternal grandfather had | 
given certain property to his daughter and 
son-in-law (1st defendant’s father) during 
their marriage to be enjoyed by them in 
common. The daughter predeceased her 
husband and the latter before his death 
executed a Will by which he gave all his pro- 
perty to the lst defendant, so that he might 
transfer it to his minor children when they 
attained majority. Subsequently lst defend- 
ant transferred all his interest in the pro- 
perty in favour of his four minor children. 
Plaintiff sought to attach this property as the 
property of the Ist defendant and on the 
ground that the transfer by him in favour of 
his minor children was in fraud of creditors. 
The District Munsif gave the plaintiff a 
decree, but on appeal it was set aside on 
the ground that the lst defendant's father 
had under the deed of gift only a moiety of 
interest in the property which had passed to 
him by the Will and as regards the other 
moiety, č. e., his mother’s share, he succeeded 
to if, being her stridhanam property. The 
entire property had vested, therefore, in the 
1st defendant which he had a right to trans- 
fer to his minor children. The plaintiff pre- 
ferred a second appeal to the High Court. 


Messrs. A. S. Cowdell and 8S. Krishnama- 
chartar, for the Appellants, 

Messrs. R. Shadagopachariar and C. 
Rujagopala Atyangar, for the Respondents. 

This second appeal coming on for hearing 
on the 21st September 1915, the Court 
(Ayling and Tyabji, JJ.) delivered the 
following 


JUDGMENT,.— We must accept the find- 
ing of the lower Appellate Court as to the 
genuineness of the Will, Exhibit I, and we 
agree in its construction of the gift-deed, 
Exhibit II, as being in favour of the two 
persons Arunachella and Balammal, and nof, 
as appellant contends, for the sole benefit of 
Balammal. 
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These two persons would, however, take 
the gift as tenants-in-common; and not as 
joint tenants with right of survivorship, 
oe Narain Deo y. Ram Ohandra Dutt 

1). ` 
It follows that, as regards Arunachella’s 
moiety of the property, the title of defend- 
ants Nos. 2 to 5 is established and the suit 
must fail, 

The case of the other moiety which belong- 
ed to Balammal is more doubtful, It is 
admitted before us that on her death it would 
descend in accordance with the rules govern- 
ing devolution of stridhanam property to her 
son, lst defendant; but respondents contend 
that it passed from him by deed of gift, 
Exhibit O, to defendants Nos. 2 to 5, and is, 
therefore, not liable under the decree against 
lst defendant. This question has not been 
enquired into, though it is suggested indirect- 
ly by the pleadings. Appellant impugns 
Exhibit O, on the ground that it is a transfer 
in fraud of creditors and voidable under sec- 
tion 53 of the Transfer of Property Act. 

We must, therefore, call fora finding on 
this issue:— 

Is Exhibit C a valid transfer: or is it void- 
able under section 53 of the Transfer of Pro- 
perty Act P 

Fresh evidence may be adduced. The 
findings should be submitted within two 
months from this date and seven days will 
be allowed for filing objections. 

[The District Judge returned a finding to 
the effect that Exhibit C was a valid transfer, 
being executed when Ist.defendant, though 
heavily in debt, was contemplating remarriage 
and was permitted to do so by the relatives 
of his first wife, on the condition that he 
transferred all his properties in favour of his 
childrer: by his first wife. ] 

This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court the Court delivered 
the following Í 

JUDGMENT.—We accept the finding and 
dismise the appeal with costs. 

b Appeal dismissed. 


YR. 
(1) 280. 670; £3 L A. 37. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit APPEAL No. 20 of 1915. 
April 25, 1916. 

Present: —Mr. Stuart, J. ©. 
JAGAT PAL SINGH—Dersnpant— 
APPELLANT 
VETSUS 


HARNAM SINGH—P.aintirr— 


RESPONDENT. 

Mortgage by conditional sale—~Redemption, suit 
for—Plea of transfer of equity of redemption to 
mortgagee—Finding against defendant—Appeal, second 
—Change of defence—Foreclosure by consent of parties, 
plea of, whether can be urged—Delivery of possession 
to mortgagee— Oral agreement for enjoyment of profits in 
lieu of interest, admissibility of—Hvidence Act (I of 
1872), s. 92. 

Where, in a redemption suit, 
pleaded that the mortgagor had transferred the 
equity of redemption to the mortgagee, but, it 
having been found that no such transfer had been 
made, he pleaded in second appeal that there 
had been a foreclosure under the terms of the 
mortgage to which the parties had assented: 

Held, that it was not open to the defendant to 
take up such a plea and change his ground of 
defence at that stage. [p. 746, col. 1.] 

A finding of fact based on admissible evidence 
cannot be impugned in second appeal. [p. 746, col. 2.] 

Where a period is fixed for redemption or 
foreclosure, in cases in which the mortgagor does 
not redeem andthe mortgagee does not foreclose, 
interest continuesto run after that period at the 
former rate until the mortgage is actually terminat- 
ed. ip. 746, col. 2.] 

Therefore, an oral arfangement between the parties 
to a mortgage, by which the mortgagee is put in 
possession of the mortgaged property in order that 
he may enjoy the profits and devote them to- 
wards the satisfaction of the interest due, is 
perfectly legal, although under the terms of the 
mortgage-deed there is no provision enabling the 
mortgagee to be putin possession and the mort- 
gagor is entitled to redeem on a certain date and 
in default of his redeeming the mortgagee is 
entitled to foreclosure and from that date the 
interest is to cease, inasmuch as such an arranges 
ment. does not vary, contradict, or add to the terms 
of the deed but provides for the satisfaction of 
one of its conditions. [p. 746, col. 2.] 

Where a mortgagee obtains possession 
under the above circumstances, he cannot set up 
adverse proprietary possession in spite of his asser- 
tion to that effect. [p. 747, col. 1.] 


Appeal from the decree of the Sub- 
ordinate Judge, Unao, dated the 7th Decem- 
ber 1914, reversing the order of the Munsif, 
Purwa, dated the 4th July 1914. 

Syed Zakur Ahmad, for the Appellant. 


The Hon’ble Pandit Gokaran Nath Misra 
and Pandit Tara Shankar, for the Respond- 
ent, 


the defendant 
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JODGMENT.—This is an appeal against” 
a decree allowing the plaintiff-respondent 
to redeem a certain deed of mortgage. 
The first ground of appeal is to the effect 
that it is not established that the plaintiff- 
respondent derives title from the representa- 
tives-in-interest of the original mortgagor. 
That ground of appeal has been dropped 
in argument and is decided against the 


appellant. The other grounds of appeal 
may be taken together. The facts are as 
follows. The deed of mortgage was a 


mortgage by conditional sale and under 
its terms interest was to accrue upon the 
principal] amount secured and on a certain 
date the mortgagee was entitled to obtain 
foreclosure in default of redemption by the 
mortgagor. The case for the appellant in 
the lower Courts was that the mortgagor 
had transferred to his predecessor-in-inter- 
est the equity of redemption by a sale. 
The learned Subordinate Judge has found 
that no such transfer was made. His 
finding to that effect is a finding of fact 
which cannot be impugned in second appeal. 
It is urged on the appellant’s behalf that 
even though it is not open tohim now 
to plead that the right of equity of re- 
demption was transferred by sale, it is 
open to him to plead that there was a 
foreclosure under the terms .of the mort- 
gage to which the parties assented. I find 
that it is not open to him to take up any 
such plea at this stage. In the lower Courts 
he made a clear assertion that the equity 
of redemption had been transferred by a 
sale. He had to stand or fall on that 
assertion. ‘The point has been decided 
against him and he cannot now change his 
ground and assert that there was a fore- 
‘closure by act of parties, the existence of 
which operates as an estoppel against the 
plaintiff-respondent. It is unnecessary for 
me to decide whether if such a plea were 
open to him it would orswould not be a good 
plea in law, as I decide that the plea is not 
open to him. 

‘The learned Subordinate Judge next 
decided that the mortgagee had been put 
in possession of the mortgaged property 
by the mortgagor in order that he might 
enjoy the profits and devote the profits to 
the satisfaction of the amount of interest 
due on the mortgage. There is a finding 
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of fact to the effect that such an oral 
arrangement was made. That finding of 
fact is based upon admissible evidence and 
cannot be impugned in second appeal. We 
thus have it that the mortgagee was put 
in possession of the mortgaged property by 
the act of the mortgagor, in order that 
he might enjoy the profits and devote 
those profits towards the payment of the 
interest due on the principal amount, and 
that this arrangement was arrived at in 
spite of the fact that under the terms 
of the original deed of mortgage there 
was no provision enabling the mortgagee 
to be put in possession. Taking this find- 
ing of fact as unassailable, it remains to 
be seen whether the arrangement at which 
the parties had arrived isa good arrange- 
ment or not. It is true that under the 
terms of the original deed of mortgage 
the mortgagor was entitled to redeem on 
a certain date and in defanlt of his 
redeeming, the mortgagee was entitled to 
foreclosure and from that date the deed 
reads as though no interest would be 
charged. But it is a well-known rule of law 
that where a period is fixed for redemption 
or foreclosure in cases in which the mort- 
gagor does not redeem and the mortgagee 
does not foreclose, interest continues to run 
after that period at the former rate until 
the mortgage is actually terminated, I 
find, therefore, that even after the period 
mentioned interest ran on the principal 
sum. In these circumstances there is 
nothing illegalin an arrangement between 
the parties by which the mortgagee is put 
in possession of the mortgaged property 
in order that he may enjoy the profits 
and devote the amount realized towards 
the satisfaction of the interest. I need 
not quote authorities in support of this 
view as if is a view which is generally 
accepted. Thereis nothing in such an agree- 
ment which yaries, contradicts, or adds to 
the terms of the original deed. It is an 
arrangement which provides for the satisfac- 
tion of one of the conditions of the deed, I, 
therefore, decide that the mortgagee obtained 
possession by a legal arrangement under 
which he was to enjoy the profits and devote 
the amount realized to the satisfaction 
of the interest which was legally due under 
the terms of the deed. In these circumstane 
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ces the mortgagee cannot set up adverse 
possession. He obtained possession as mort- 
gagee and, however he may have chosen to 
assert proprietary rights, his assertion of 
such rights cannot possibly operate as giving 
him title of a proprietary nature by means 
of adverse possession. This concludes the 
points raised in the grounds of appeal, with 
the exception of the point contesting the 
finding with regard to the jointness of the 
family. This point really does not arise 
in view of my decision on the previous points. 
But as a matter’ of fact it was dropped in 
argument and in no circumstances would 
require decision. For the above reasons I 
dismiss this appeal. The appellant will 
pay his own costs and those of the re- 
spondent. 
Appeal dismissed. 





PATNA HIGH COURT. 
Sxrconp Civit Arrears Nos. 1679 anp 2111 
or 1914. 

March 30, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Jwala Prasad. 
CHINTAMAN SINGH—Derenpant— 
APPELLANT 
versus 


CHUNI SAHU— PLAINTIF: — 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 144, 47— 
Scope of s. 144—Ex parte decree—Sale of defendant's 
holding in ewecution—Setting aside of decree—Mesne 
profits enjoyed by decree-holder purchaser, claim for, 
in restitution—Nature of remedy—Conversion of plaint 
into application under s, 47. 

Section 144, Civil Procedure Code, is intended to 
be confined to cases in which the decree of a Trial 
Court is varied or reversed by some superior Court 
or by reason of some order passed by a superior 
Court. In such cases, claims for restitution can only 
be enforced by proceedings in the suit under the said 
section. [p. 748, cols. 1 & 2.] 

Where a decree is varied or set aside by the Court 
passing it, a claim in restitution enforced by means 
of a suit is not barred by the provisions of section 
144, Civil Procedure Code. [p, 748, col. 1.] 

Plaintiffs obtained an ew parte decree against the 
defendants, and in execution thereof caused the 
defendants’ holding to be sold and purchased it 
themselves. The ew parte decree was afterwards sot 
aside. The defendants instituted the present suit 
for the value of crops reaped by the plaintifis before 
the cancellation of the decree. It was pleaded in 
defence that the suit was barred both under sections 
47 and 144, Civil Procedure Code: 
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Held, (1) that section 144, Civil Procedure Code, 
was no bar to the suit; [p. 748, col. 1.2 

(2) that as the purchasers at auction were the 
decree-holders themselves and the sale was, as a 
matter of course, liable to be set aside at the 
instance of the judgment-debtors, the absence of a 
specific prayer for setting aside the sale was nota 
defect fatal to the suit, andthat if necessary, the 
plaint might be amended so as to include that 
prayer; [p. 748, col. 1.3 

(3) that if the relief could be had exclusively 
by means of an application under section 47, Civil 
Procedure Code, the plaint might be treated as an 
application under the said section. [p. 748, col. 1.] 

Quzre.—Whether the relief claimed could bo 
obtained only by means ofan application undor 
section 47, Civil Procedure Code? [p. 748, col. 1.] 


Second appeal from the decision of the 
District Judge, ‘Bhagalpur, dated the 14th 
April 1914, confirming that of the Munsif 
at Madhipura, dated the 12th May 1913. 

Mr. Guru Das Sinha, for the Appellant. 

Mr. Las Mohan Gangule, for the Respond- 
ent. 

JUDGMENT.—The appellants obtained 
an ex parte decree for rent against the re- 
spondents in execution of which they caused 
the respondents’ holding to be put up for sale 
and purchased it themselves. Subsequently 
the ex parte decree was set aside, but in 
the meantime the appellants had been placed 
in possession and they had reaped the 
crops on the land. The ex parte decree 
having been set aside, the suit was restored 
to the pending file “and the appellants have, 
we are told, obtained another decree for 
rent against the respondents. In the suit 
out of which this appeal has arisen the 
respondents claim a decree for Rs. 728 odd 
on account of the value of the paddy and 
other produce of the land taken by the 
appellants during the time that they had 
possession of the holding. The Courts below 
have concurred in decreeing the claim. 

In second appeal the first point taken is that 
the suit is barred by the provisions of 
section 144 of the Code of Civil Procedure, 
That section provides that where, and in so 
far as a decree is varied or reversed, the 
Court of first instance shall, on the appli- 
cation of any party. entitled to any benefit 
by way of restitution or otherwise, cause 
such restitution to be made, etc. This section 
takes the place of section 583 of the Code of 
Civil Procedure, 1882. The latter section 
was confined to cases where a party was 
entitled to any benefit by way of restitution 
or otherwise under a decree passed in an 
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appeal under Chapter XLI of that Code.” 


On the strength of the omission of the 
words “decree passed in appeal”, it is con- 
tended in the present case that section 
144 of the present Code applies to the case 
of a decree being varied or set aside by the 
Court which passed it. It seems to us, how- 
ever, that the words “Court of first instance” 
show clearly that section 144 is intended to 
be confined to cases in which the decree has 
been varied or reversed by some superior 
Court or by reason of some order passed by a 
superior Court. The words “Court of first 
instance” seem to be used to distinguish the 
Court which is to grant the restitution from 
some other Court which has varied or revers- 
ed the decree. In our opinion the suit is 
not barred by section 144 of the Code of 
Civil Procedure. Next, it is contend- 
ed that the suit is not maintainable in view 
of the fact that the execution sale has not 
yet been set aside, and that even if section 
144 does not apply to this case, section 47 
applies and the respondent should -have pre- 
sented an application under that section both 
to have the sale set aside and to obtain 
the value of the crops and other produce 
gathered by the appellants. Itis true that 
there is no formal prayer that the sale 
may be set aside, but it is conceded that the 
decree having been set, aside under which 
the sale was held, and the purchasers at auc- 
tion being the decree: holders themselves, the 
sale must, as a matter of course, be set aside 
at the instance of the judgment-debtors. 
In these circumstances the absence of a 
specific prayer that the sale may be set aside 
cannot be treated as a fatal defect in the 
suit. If necessary, the plaint might be 
amended so as to include a prayer that the 
sale may be set aside. The contention 
that the relief claimed might have been 
obtained by means of an application under 
section 47 of the Civil Procedure Code, may 
or may net be correct. If such an applica- 
tion should have been presented instead of 
the present suit being brought we may treat 
the plaint in the present suit as an applica- 
tion under section 47. Previous to the 
passing of the present Oode of Civil 
Procedure great confusion and much injustice 
resulted from the difficulty of determining 
whether a suit should be brought or an 
application presented under what was then 
section 244 of the Code. Sub-section (2) of 
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section 47 of the present Code was designed 
to meet cases like the present one.. According 
to the decisions of the Cateutta High Court to 
which our attention has been drawn, it would 
appear that the proper course for, the plaintiffs 
in the present suit to pursue was to present an 
application under section 47, while according 
to the Allahabad High Courts na such appli- 
cation could have been presented and the 
proper remedy was. by suit. Following the 
Calcutta decisions we propose to treat the 
plaint in this suit as an application under 
section 47. On the merits there can be no 
doubt that a decree was rightly passed in 
favour of the respondents. This appeal is, 
therefore, dismissed with costs. 


_ Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 73 or 1915. 
January 3, 1916. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
BETIREDDI SOMIREDDI AND ANOTHER—- 
PLAINTINFS—APPELLANTS 
versus 
BETIREDDI TATAYYA, minor, BY MOTHER 
AND GUARDIAN SUBBAMMA. AND 
OTHERS— DEFENDANTS — 
RESPONDENTS., 

Transfer of Property Act (IV of 1882), s. 54—Hindu 
widow—Transfer of life-interest for value exceeding 
Rs. 100—Registration. 

A transfer by a Hindu widow of her life-interest 
to the reversioners for a price exceeding Rs. 100 
must be by an instrument in writing and registered. 
Lp. 749, col. J.J 

Ariyaputhiva Padayachi v. Muthukumarasawmy 
Padayachi, 15 Ind. Cas. 848; 37 M. 423; (1918) M. 
W. N. 854; 23 M. L J. 339; 12 M. L. T. 425, followed. 

Appeal against the order of the Court of 
the Subordinate Judge, Kistna at Ellore, in 
Appeal Suit No. 145 of 1914, preferred 
against the decree of the Court of the District 
Munsif, Narasapur, in Original Suit No. 435 
of 1912. 

Mr. P. Chenchiah for Mr. T. Prakasam, for 
the Appellants. 

Mr. B.Somayya for Mr. P. Narayanamurthi, 
for the Respondents. 

JUDGMENT.—The transaction relied on 
by the respondents was in substance a 
transfer by the widow of her life-interest to 
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the reversioners for a price which was over 
Rs, 100, and hence it required a writing 
registered to make it valid. See also 
Ariyaputhsra Palayachi v. Muthukumara- 
sawmy Padayachi.(1). 

The Subordinate Judge was also wrong on 
the question of limitation, the plaintiffs’ suit 
having been brought in the very year of the 
death of the widow. 

The lower Appellate Court’s decision is 
reversed aud that of the Court of the District 
Munsif restored with costs on the respon- 
dents in this and in the lower Appellate 
Court. 

j Appeal allowed. 


s Fe BoP. 
(1) 15 Ind. Cas, 343; 37 M. 428; (1912) M. W. N. 
854; 23 M. L. J. 339; 12 M, L. T. 425. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 10 or 1915-16 or 
Rae BARELI District, 
April 19, 1916. 

Present:—Mr, Campbell, J. M. ‘ 

RAMZAN ALI KHAN—Osuector — 
APPELLANT 


versus 
MUHAMMAD QAYUM KHAN AND OTHERS 


—APPLICANTS— RESPONDENTS, 

Annual registers, correction of, application for— 
Possession, main factor to be considered—Taluka, 
disputes regarding, referred to arbitration —Award 
given effect to by private partition—Entry, wrong in 
annual registers—U. P, Land Revenue Act (IIL of 
1901), s. 138. 

In an application for a correction of the annual 
registers prescribed by section 32, U. P. Land 
Revenue Act, possession is, in view of section 40 
of a the main factor to be considered. [p. 751, 
col. I 

The disputes between the members of a talukdar’s 
family regarding the taluka were referred to 
arbitration, and an award was ‘made, by which 
the villages inthe taluka were separately allotted 
to each of them while one of them was to remain 
the talukdar. To give effect to the terms of the 
award, it was followed .by a private partition and 
the different members of the family remained 
ever since in separate possession of the villages. 
But the name of the member who was the ‘alukdar 
continued all along to be wrongly recorded in the 
annual registers, prescribed by section 32 of the 
U. P. Land Revenue Act, as the sole owner, as 
well as the talukdar, of his own share and those 
of the remaining members. These members subse- 
quently applied for a correction of the annual registers 
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stating that the talukdar’s name should continue to 
be recorded as talukdar and lambardar of each village 
and the entire taluka, bat that they should be 
recorded as co-sharers in possession: 

Held, that section 188 of the U, P. Land Revenue 
Act wasno bar to the granting of the ‘application 
and to corrections being made accordingly, unless 
and until the award itself was set aside by a 
competent Court as invalid, [p. 761, col. 1.4 


Appeal against the order of the Commis- 
sioner, Lucknow, dated the 11th September 
1915, reversing that of the Deputy Commis- 
sioner, Rae Bareli, dated the 9th April 
1915, reversing that of the Assistant Collec- 
tor, Rae Bareli, dated 9th January 1915. 

FACTS of the case clearly appear from 
the order of the Commissioner, which was 
as given below:— 

“The parties to this and the companion 
eases are all descended from Najib Khan, 
the original Pahremau Talukdar, and from 
his son Asad Ali Khan. 

“Najib Khan had 4 sons and each of these 
received 4 annas of the original taluka and 
became owner of a new taluka. 

“The following tree shows the descendants 
of Asad Ali Khan who are also the parties 
to the present cases:— 


Asap ALI KHAN, 
died leaving a Will about 1891 








( | A 
Khudayar Khan, Ramzan Ali Khan, Ahmad Ali 
died leaving respondent Khan, 

a Will about 1894 in all the cases dead 
now before me, | 
‘a 
f Aa A 
Wajid Ali _. Amjad Ali Hamid Ali 
Khan. Khan, Khan. 
u =>) 








Appellants in fonr of the cases now before me. 


) 





Sais 


Ibrahim Nasir Abdnl Hadi 
Khan. Khan. Khan. Khan. 
~ -4 





Appellants in two of the cases now before me, 


_ “Asad Ali Khan’s Will directed that, while 
his estate should go in equal portions to his 
three ‘sons, Khudayar Khan would become 
talukdar, Ramzan Ali would succeed Khuda- 
yar, and Ahmad Ali Khan would succeed 
Ramzin Ali. The talukdar of the family 
would annually receive Rs. 400 of the profits 
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of the taluka, over and above his proportionate’ 
share. 

“Khudayar Khan succeeded his father 
and was wrongly recorded as sole owner, as 
well as talukdar, of his own share and the 
shares of his brothers. He died and was 
succeeded by Ramzan Ali Khan. There was 
a family quarrel which was referred by 
all concerned, Abdul Hadi Khan being 
then a minor, to the arbitration of 
Mohammad Muslim Khan. This gentle- 

“man made an award on November the 
6th, 1897, directing that the whole 4-annas 
taluka inherited from Asad Ali Khan should 
be equally divided among Ramzan Ali Khan 
(one-third), the sons of Khudayar Khan (one- 
third) and Amad Ali Khan (one-third): 
Ramzan Ali Khan, as talukdar, would receive 
extra shares in three villages. The award also 
divided the debts of the estate. The award 
was followed bya private partition under which 
the 4-annastaluka was divided into three equal 
lots, with the exception only of the villages of 
Ashrafabad, Bahadurnagar and Basalatnagar. 
These went to Ramzan Ali Khan over and 
above rd share, in place of a talukdari allow- 
ance. 

“In 1898 Ramzan Ali, the three major sons 
of Khudayar Khan and Amad Ali Khan asked 
that effect might be given to this partition in 
the Government papers. The Deputy Com- 
missioner treated the application as one for 
‘phant bandi’, and granted it, stating that 
joint responsibility would remain for payment 
of revenue. Some litigation followed between 
Abdul Hadi Khan and Ramzan Ali Khan. 

“Now Abdul Hadi Khan and his brothers 
(the four sons of Khudayar) and Wajid Ali 
Khan, Amjad Ali Khan and Hamid Ali Khan 
(the three sons of Ahmad Ali Khan) ask for 
entry of their names inthe khewats of the 
villages which fell to their share by the private 
partition. They are willing that the name of 
Ramzan Ali Khan should remain as talukdar 
and lambardar of the original 4-annas falukdart 
share in each village. But, as under the 
partition the 4-annas tawkdart share in every 
one of the villages fell to them, and as of 
each of these 4-annas shares they are in 
possession, they claim that their names 
should be entered’ accordingly in each khewat. 


“The Court of first instance granted their 
petitions, but the Deputy Commissioner 
rejected them on the ground that the proyi- 
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sions of section 188 (5), Revenue Act, had not 
been observed and the partition of the talukdard 
mahal had not been sanctioned by Govern- 
ment. 


“This seems to me a wrong order. It is 
admitted on both sides that the appellants 
are in ‘de facto’ posszssion of the 4-annas 
share in all these villages. They themselves 
do not ask to be entered as talukdars and 
consent to the continued entry of Ramzan 
Ali Khan’s name as talukdar in regard to 
each share in issue. Their petition should, 
therefore, be granted. 


“ It is not for this Court in these proceed- 
ings to enquire into the legality of a 
partition which has long ago been given 
effect to and is now in living operation, 
Section 132 does not apply to present 
circumstances, 


“I, therefore, set aside the order of the 
Deputy Commissioner in all these cases and 
restore the orders of the Court of first 
instance. Costs of all Courts on the re- 
spondent.” 

Syed Zahur Ahmad, fcr the Appellant. 

Babu Lachhman Prasad Varma, for the 
Respondents. 

JUDGMENT.—I think that the Com- 
missioner’s order in this case is a correct 
one. Pahreman is admittedly a talukdard 
estate or mahal, entered in Schedules I and 
III of Act I of 1869 ( the Oudh. Revenue 
Estates Act). The mahal could not, therefore, 
be partitioned under section 138 of the 
Revenue Act IIT of 1901 without the sanction 
of the Jsocal Government previously obtain- 


ed. 


But we are not here asked to partition 
the mahal, but to give effect to an arbitra- 
tion award, delivered in 1897, by which 
the villages in the mahal were allotted to 
the talukdar and various relatives of his, 
in order to put anend to endless quarrels 
among the members of the: family. 
There can be no doubt that the award 
was given effect to, and that the different 
members of the family have for the last 
18 years been in possession of the villages 
in accordance with its terms. The case for 
appellant is that this was not a proprietary 
possession, bat possession in lieu of mainte- 
nance. This seems to me a far-fetched idea 
and I agree with the Commissioner that in 
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an application for a correction of the annual 
registers prescribed by section 32 of the 
Revenue Act, possession is the main factor 
to be considered (section 40). It is true 
that the registers have not yet been corrected 
in accordance with the award but I can see 
no sufficient reason for refusing todo so, 
unless and until the award itself is set aside 
by a competent Court as invalid. 

Respondents are- willing that appellant 
should continue to be recorded as talukdar 
and lambardar of each village, and the 
entire mahal. But that is no bar to re- 
spondents being recorded as the co-sharers 
in possession. ` 

I uphold the Commissioner’s order and 
dismiss this appeal with costs and Rs. 16 
Pleader’s fees in each connected case. 

This order also governs Appeals Nos. 1i to 
15. 

Appeals dismissed. 


era maea 


MADRAS HIGH COURT. 

Letrers Parent Arrsan No. 217 or 1914, , 

February 29, 1916. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
SESHAPPIER—Dsrenpanr No. 3— 
PetirionER—APPELLANT 
VETSUS 

SUBRAMANIA CHETTIAR AND oTHers— 
Prarntiers AND Dearenpants Nos. 1 Anp 2— 


RESPONDENTS. 

Contract Act (TX of 1872), s. 178—Commission 
agent—Pledge of jewel entrusted to agent for sale— 
Suit for return of jewel by owner—Liability of 
pawnee—Redemption of pledge before decree— Pawnee 
in good faith--Limitation—Cause of action—Con- 
version of article—Limitation Act (IX of 19C8), Sch. 
I, Art, 48, : 

A. suit for the return of a jewel pledged by an 
agent, to whom it was entrusted for sale by the ewner, 
or its value is governed by Article 45 of Schedule 
I of the Limitation Act, time running from the 
date of the plaintiff's knowledge of the pawnee’s 
possession, [p. 752, col. 1.] - 

The plaintiff will not be entitled to a decree 
until payment of the amount due to the pledgee 
and interest that accrued due thereon under 
wou 178 of the Contract Act. [p. 753, cols. 
1&2. i 

Three things are required by section 178, (1) 
juridical possession on the part of the pawnor as 
distingnished from mere custody, (2) good faith 
on the part of the pawnee and (3) lawful ac- 
| quisition on the part of the pawnor. ip. 755, col. 2.] 
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» Rameshar Chaubey v. Mata Bhikh, 5 A, 341; A. W, 
N. (1883) 48; Ramlal v. Ghulam Husain, 29 A, B79. 
A. W. N. (1907) 181;4 A L. J. 671; Nandlal Thakersey 
v. Bank of Bombay, 4 Ind. Cas, 652; 11 Bom. L. R. 
926; Nandlal Thakersey v. Bank of Bombay, 5 Ind, 
Cas. 457; 12 Bom. L. R. 316, followed. ` 

Greenwood v. Holquette, 123 B. L. R., 42; 20 W. R 
467; Biddomoye Dabee Dabee v. Sittaram, 4 C. 497; 3 
C. L. R. 398; Seager v. Hukma Kessa, 24 B, 458; 2 
Bom. L. R. 403, followed. i: 

Section 178 and exception 1 to section 108 of 
the Contract Act deal with cases where the 
pledgor has other thana limited interest and has 
lawful juridical possession unconnected and in. 
dependent of any interest therein, such a juridical 
possession asa factor or agent has, in other words 
such possession as is had by an agent entrusted 
as ‘such and ordinarily having as such agent power 
of sale or pledge. [p. 753, col. 1.] 

LeGeyt v. Harvey,8 B. 501; Naganada Davan. 
Bappu Ohettiar, 27 M, 424; 14 M. L. J. 69, followed, 

Appeal, under clause 15 of the Letters 
Patent, against the judgment reported in 
23 Ind. Cas. 174, of Mr. Justice Seshagiri 


Aiyar, dated the 13th February 1914 
in Civil Revision Petition No. 129 of 
1912, for revision of the decree of 


the Court of the Subordinate Judge of 
esteem, in Small Cause Suit No, 1023 of 


Mr. K. 9. Jayarama Atyar, for the Appel- 
lants. 


Mr. T. V. Gopalasami Mudaliar, for the 
Respondents. 

JUDGMENT,—This is a Letters Patent 
Appeal against the judgment of Mr, Justice 
Seshagiri Aiyar in Civil Revision Petition 
No. 122 of 1912. * 

The material facts are as follows: 

On 19th May 1907 the Ist respondent 
entrusted .a jewel to one Kolandaisami 
Pathar (the husband of the 2nd respondent 
and the father of the 2rd respondent) who 
undertook to sell it on commission. Kolan- 
daisami pledged that jewel with the appel- 
lant, who is a money-lender, for Rs, 175 
on 20th May 1907. Kolandaisami died two 
or three months afterwards without having 
redeemed the pledge. On 15th December 
1909 the appellant took the jewel to the 
lst respondent’s shop, and asked him to 
sell it for him, The lst respondent then 
came to know that the jewel had been 
improperly pledged anddemanded its return. 
The appellant having refused to return it 
the ist respondent brought a Small Cause 
suit on 29th June 19 1 for the return of 

* See 23 Ind. Cas. 174.—Ed, 
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the jewel or its value of Rs. 400 and in 
answer to the suit, the appellant contended 
that he acted in good faith in advancing 
money on the pledge of the jewel, and 
that he was entitled to recover from the 
plaintiff the amount, Rs. 175, which he bad 
advanced with interest. He further pleaded 
that the suit was barred by limitation. 
The Subordinate Judge gave the Ist re- 
spondent a decree against the appellant 
for the return of the jewel or its value. 


The appellant filed a civil 
petition which was dismissed. 

Two questions were argued before Mr. 
Justice Seshagiri Aiyar. 
.1. Whether the suit 
limitation ? 


2. Whether the appellant had a right 
to be paid back the money, Rs. 175, which 
he had advanced before he could be called 
upon to deliver up the jewel. 


The learned Judge agreeing with the 
Subordinate Judge held that the Article 
applicable was Article 48, Schedule I, of the 
Limitation Act, and not Article 49, and 
that the suit having been brought within 
three years from the time (15th December 
1909) when lst respondent learnt that the 
jewel was in the appellant’s possession was 
not barred by limitation, 


We are of opinion that the learned Judge’s 
decision on the question of limitation was 


revision 


was barred by 


right. 

Tt is clear that the case was one of 
“sonversion.” The undertaking which 
Kolandaisami gave to sell the jewel on 


commission was not an unlawful one, and 
the property was not wrongfully taken 
from the owner’s possession. It was only 
on 20th May 1907 when Kolandaisami 
treated the property as his own, and 
pledged it with the appellant that he 
wrongfully converted it to his own use. 
The decisions in Rameshar Ohaubey v. Mata 
Bhikh (1) and Ram Lal v. Ghulam Husain 
(2) go to show that where specific moveable 
property which was originally obtained 
lawfully is wrongfully detained, the proper 
Article applicable is Article 48. See also 


. N. (1888) 48. 
W. N.(1907) 181; 4 A. L. J, 671. 
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Nandlal Thakersey v. Bank of Bombay 
(3), Nandlal Thakersey v. Bank of Bombay (4). 
It remains to consider the more difficult 
question whether the ‘appellant can claim 
to be paid back the money for which the 
jewel was pledged with him before he is 
required to deliver it to the owner. 

Mr, Jayarama Aiyar, for the appellant, 
relies on section 178 of the Indian Contract 
Act. Three things are required by that 
section, viz. (1) possession on the part — 
of the pawnor, (2) good faith on the part 
of the pawnee and (3) lawful acquisition 
on the part of the pawnor. 


It is clear, we think, that the appellant 
acted in good faith when he advanced 
Rs. 175 on the pledge of the jewel, and 
that he had no reason to suppose that 
the pawnor was acting improperly when 
he pledged the jewel. His conduct in taking 
the jewel to the Ist respondent and 
asking him to sell it indicates his bona 
fides. The second proviso to that section 
also does not apply as the article pledged 
had not been obtained from the lawful 
owner by means of “an offence or fraud.” 
It has been held that to create a valid 


pledge under section 178 of the Indian 
Contract Ast, the pledgor must be in 
“juridical” possession of the goods as 


distinguished from mere custody, so a 
servant entrusted by his master with the 
custody of the goods during his absence, 
or a wife in charge of her husband’s articles 
of jewellery as custodian on his behalf, 
cannot make a valid pledge under the 
section. See Greenwood v. Holquette (5), 
Biddomoye Dabee Dabee v. Sittaram (6) and 
Seager v. Hukma Kessa (7). 


The learned Judge observes that he was 
“satisfied that the statement in the plaint 
that Kolandaisami was given the jewel only 
for the purpose of showing it to intending 
purchasers had been established, and that 
the sale price was to be settled in the pre- 
sence of the plaintiff.” With all deference 
to the learned Judge we do not think that 


4 Ind. Cas. 652; 11 Bom. L. R. 926. 
(4) 6 Ind. Cas. 457; 12 Bom. L. R. 316. 
(5) 12 B. L. R. 42; 20 W. R. 467. 

(6) 40. 497; 3 C. L. R. 398. 

(7) 24 B. 458; 2 Bom. L. R. 408, 
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there is any legal evidence to justify his 
finding. 

In paragraph 1 of the plaint it is, no 
doubt, stated that Kolandaisami received the 
jewel saying “that he would show it and 
bring it back, and that if the purchaser liked 
the jewel he would settle the price in the 
presence of the plaintiff.” 

The evidence of the Ist respondent does 
not, however, bear out this statement. In 
his evidence he says, “Kolandaisami used 
to sell jewels. I gave him the jewel to be 
sold. Kolandaisami did not say how soon he 
would sell the jewel. He did not say 
with whom he had left the jewel. His com- 
mission was 6} percent.” The lst respond- 
ent says nothing in his evidence about the 
Jewel being taken to be shown to intend- 
ing purchasers, or the price settled in his 
presence. There is the following significant 
entry in the lst. respondent’s account book 


under date 19th May 1907. “Debit to 
Kolandaisami Pathar: To sell one pair 
of thodw set with English diamonds, 
Rs. 400.” 


We think that the evidence leads only 
to one conclusion, namely, that Kolandaisami 
was an agent for the sale of the jewel, and 
that the arrangement was that he was to 
sellthe jewel, which was valued by the 
owner at Rs. 400, and receive his commission. 

In Greenwood v. Holquette (5) Couch, 
C. J., held that the possession meant by 
section 178 of the Indian Contract Act was 

that kindof possession which a factor or 
agent has” and this view was accepted in 
LeGeyt v. Harvey (8). We agree with the 
observations of Batchelor, J., in Nandlal 
Thakersey v. Bank of Bombay (4) that 
section 178 and Exception 1 to section 108 
of the Contract Act deal with cases where 
the pledgor has other than a limited interest 
and has lawful juridical possession ‘““unconnect- 
ed with and independent of any interest 
therein”, that is, such juridical possession 
asa factor or agent has, in other words, 
such possession as is had by an agent entrusted 
as such, and ordinarily having as such agent 
a power of sale or pledge. Reference may 
also be made to the judgment of Mr. Justice 
Subramania <Aiyar in Naganada Davay v. 
Bappu Chettiar (9), where the learned Judge 


(8) 8 B. 501, 
(9) <7 M. 424 at p. 426; 14 M. L, J. 69. 
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* points out the distinction between section 
178 and section 179. In the present case 
we think that Kolandaisami who was entrust- 
ed with the jewel as an agent for sale had 
such “possession” as is contemplated by 
section 178 of the Contract Act, and that 
the appellant being a pawnee acting in good 
faith is entitled to the protection afforded 
by the section, 

We accordingly hold that the appellant 
is entitled to be paid Rs. 175 and interest 
due till date of suit as claimed by, him before 
he can be required to return the jewel. We, 
therefore, allow the appeal. The decree of 
the Subordinate Judge will be modified 
accordingly. First respondent must pay appel- 
Jant’s costs in all Courts. Two months’ time , 
from the receipt of records by the Subordinate 
Judge is granted to the plaintiff to pay up 
the amount due to the appellant for redeeming 
the jewel. 

Appeal allowed; Decree modified. 
VRP. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenus Perron No. 183 or 1915-16 or 
PARTARGARH DISTRICT. 
April 4, 1916. 
Prèsent:—Mr. Holms, S. M. 
Rai KRISHNAPAL SINGH—Derenvant— 
APPELLANT 
$ versus 
Musammat RAM DULARI—Puarytire— 


RESPONDENT. 

Ejectment case~—Under-proprietary rights, decision 
as to -Frima facie clatm—Revenue Court decision, 
interpretation of. 

Where, in an cjectment caso, the Revenue Court 
decides that the plaintiff is an under-proprietor, 
it simply means that the plaintiff has made out 
a piima facie claim to under-proprietary rights, and 
it does not bar the defendant’s remedy of secking 
from the Civil Courta declaration that the plaint- 
iff is not an under-proprietor. [p. 754, col. 1.] 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 21st October 1915, 
upholding that of the Assistant Collector, 
Partabgarb, dated the Sih July 1915. 

Mr. Aliuddin Ahmad, for the Appellant. 

Syed Alz Mohammad, for the Respondent. 

JUDGMENT.—I am clearly of opinion 
that until the appellant obtains a declaration 
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that the respondent is not an under-pro- 
prietor in the Civil Court, the respondent 
cannot be ejected by notiee. The Assistant 
Collector’s finding that the plaintiff is under- 
proprietor in the land in suit is, of course, 
nothing more than a decision that he has 
made out a prima facie claim and the 
appellant is, of course, not debarred from 
seeking his remedy. in the Civil Courts. 
Appeal dismissed with costs. 
Appeal dismissed. 


: PATNA HIGH COURT. 
Seconp Crvi Appear No. 2891 or 1914. 
March 28, 1916. 

Present:—Mr. Justice Mullick and 
Mr. Justice Roe. 
K. L. MACKENZIE—DEFENDANT— 
APPELLANT 
versus 
Tue How ble Maharaja Sir RAMESHWAR 
SINGH BAHADUR—-PLAINTIPE 
— RESPONDENT, 

Contract Act (LX of 1872), s. 28—Lease—Agreement 
to trade in particular place—Public policy—Kabuliat 
vegistered—Rent reserved, action for ~Limitation Act 
(IX of 1908), Sch. I, Arts. 110, 116. 

The defendant executed a kabuliat in favour of 
the plaintiff agreeing to pay him a specified rent 
for the privilege of carrying on a trade withina 
certain area. In an action for arrears of rent brought 
by the lessor, the defendant pleaded that the contract 
was in the nature of a monopoly and was, therefore, 
void under section 23 of the Contract Act: 

Held, that, as the lessor did not bind himself 
against giving a similar lease to,others, the contract 
was not opposed to public policy and was not void 
under section 23 of the Contract Act. 

Somu Pillai v. Mumicipal Council of Mayavaram, 
28 M. 520, distinguished, 

A snit to recover the rent reserved in a registered 
kabuliat is governed by Article 116 and not by 
Article 110 of the Limitation Act. 

.Raniganj Coal Association, Limited v. Judoonath 
Ghose, 19 0. 489, relied on. 

Second appeal from the decision of the 
District Judge, Purneah, dated the 
July 1914, confirming that of the-Sub-Judge, 
Purneah, dated the 25th September 1913. 

“Mr. Lal Mohun Ganguli, for the Appellant. 

Mr. Purnendu Narayan Sinha, for the 


Respondent. 
JUDGMENT. 
Mounicx, J—The defendant executed a 
kabuliat in favour of the Maharaja of Dar- 
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1,100 
per year for the privilege of carrying on a 
trade in hides within Zilla Birnagar in 
Pargana Dharampur. In a suit for rent 
brought by the lessor the defendant pleads 
that the kabuliat is void on two grounds, 
firstly, under section 27 of the. Contract 
Act as being in restraint of trade, and 
secondly, under section 23° of the Contract 
Act as being against public policy. The 
Courts below have both decreed the suit, 
and hence this second appeal by the 
defendant. The contention under section 
27 of the Contract Act is given up. With 
regard to section 23 it is urged that a 
settlement to carry on trade in the whole 
of Zillah Birnagar tends to create a monopoly 
and is, therefore, against public policy, I 
do not think there is any substance in 
this contention. The terms of the lease 
do-not say that the lessor binds himself 
against giving a similar lease to any one 
else and ona reading ofthe whole lease it is 
quite clear that nothing in it offends against 
public policy. Reference has been made to 
the case of Somu Pillai v. Municipal 
Council of Mayavaram (1). But that case 
does not help the appellant, because there 
the Court was dealing with contracts made 
by a Municipal authority under statutory 
orders. I hold that there is no substante 
in the argument based on section 23, 

Then it is contended that the snit is 
barred by limitation under Article 110 of 
the Limitation Act. It is quite clear, on the 
authority of Raniganj Coal Association Limited 
v. Judoonath Ghose (2),‘ that the proper . 
Article applicable is Article 116 of the 
Limitation Act and that the period -of 
limitation, the Jease being a registered 
lease, is six years. 

It was contended finally that the contract 
rate of interest should not have been 
decreed.. No- reason has been given - why 
the lower Court’s decree in this respect 
is wrong, and the result is that the appehi 
is dismissed with costs. 

Ros, J.—I concur. 


ay 28 M. 520. 
(2) 19 0. 489., 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp Crvin Appean No. 1649 or 1914. 
March 22, 1916. 
Present:—-Mr. Justice Seshagiri Aiyar and 
; Mr. Justice Bakewell. 
PILAKKATAN CHETTIOTAN THARA- 
` MAL KUNHAMMA AND OTHERS— 
Derenpants Nos, 1 ro 4—APPELLANTS 
versus 
VAZHAKARAMBATH MOIDIN KUTTI 
AND OTHERS—PLAINTIFE AND DEFENDANTS 


Nos. 13 AND 14——Responvents. 

Malabar Law — Kanom, subsisting — Melkanom, 
grant of—Whether void or voidable—Kanom term, 
expiry of—Tenant, whether can plead that he should 
hold on. 


A melkanom granted during the subsistence of a 
previous kanom is not altogether void, but is only 
voidable at the instanco of the members of the 
tarwad who were not parties thereto. 

A tenant whose kanom has expiredis not entitled 
to plead that he should hold on even after such 
expiry. 

Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Malabar, Calicut, in Appeal Suit No. 352 
of 1913, preferred against that of the 
Court of the Additional District Munsif, 
Calicut, in Original Suit No. 98 of 1912. 

Mr. C. Kunhi Raman, for the Appellants. 

Mr. K. P. Ramakrishna Atyar, for the 
Respondents. t Z 


JUDGMENT.—A melkanom during the 
subsistence of a previous kanom is not void 
altogether, but is only voidable at the 
instance of the members of the tarwad who 
were not parties to it. In this case it is 
- found that the only remaining member of 
the tarwad has recognized the melkanom 
granted by his predecessor. The defendant 
whose kanom has expired is not entitled to 
plead that he should hold on even after the 
expiry of his term. 


The decision of the lower Appellate 
Court is right. The second appeal is dis- 
missed with costs. 


i Appeal dismissed. 
Y.RP, $ 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revence Petition No. 137 or 1915-16 or 
Fyzapap District. 
March 1, 1916. 
Present:—Mr. Holms, S. M. 
Bhaiya KANDHAI PRASAD AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
VETSUS . 
Babu SURAJ BALI DAS—Dzrenpanr— 
RESPONDENT. 


Oudh Rent Act (XXIL of 1886), s 107B (b)— 


Judicial decision—Settlement Court decree—-Admission 
of claim. 

A decree of the Settlement Court, passed at the 
time of the first Regular Settlement and on the 
then talukdar’s admitting the claim, and directing 
aland to be entered in the Settlement papers as 
muafi of the claimant, is a judicial decision within 
the meaning of section 107B (b) of the Oudh Rent 
Act. [p. 756, col. 1.] 

Muhammad Karimullah Khan v. Jhaman Singh, 
18 Ind. Cas. 734; 11 A. L, J. 277 at p. 279, distingu- 
ished from. 

Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 22nd October 
1915, reversing the order of the Deputy 
Commissioner, Fyzabad, dated the 16th 
August 1915, upholding that of the Assistant 
Collector, Fyzabad, dated the 22nd May 
1915. 

FACTS.—This was ẹ suit for resumption of 
a muafi land, and the defence was that it was 
not liable to resumption. It appeared that 
in 1870 aclaim had been made to have that 
land entered as muafi in the Settlement 
papers, that it had ended in the then talukdar 
admitting the claim, and that thereupon a 
decree had followed. Thus the question 
for determination was whether the land was 


‘held as muaf under a judicial decision as 


contemplated by section 107B (b) of the 
Oudh Rent Act. The Commissioner’s finding 
was in the affirmative. He referred to 
Daya Shankar v. Syed Mazhar Husain (1) in 
support of his finding, and distinguished the 
ruling of the Allahabad High Court reported 
as Muhammad Karimullah Khan vy. Jhaman 
Singh (2), on the ground that the powers of 
Settlement Officers in the Province of Agra 
were at that time very different from those 
of Settlement Officers in Ondh at the time of 
the First Regular Settlement. 


Babu Basdeo Lal, for the Appellants. 


a Selected Decision No. 6 of 1909. 
(2) 18 Ind, Cas, 734; 11.4. L. J, 277 at p. 279, 


ri 
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Babu Bipin Chandra Chatterji, for the 
Respondent. 


JUDGMENT.—1 agree with the Commis- 
sioner that the Allahabad ruling [Muhum- 
mad Karimullah Khan v. Jhaman Singh (2)), 
to which he refers, relates to a different set of 
circumstances. In this particular case, the 
order and decree of 1870 were passed by a 
Settlement Court which had powers to decide 
such disputes, and, had the talukdar contested 
the application, Ido not think he could have 
contended that the subsequent decision was 
not a judicial decision within the meaning of 
section 107B (b). The fact that the éalukdar 
did not contest the application seems to make 
no difference. 

On the whole, I think, the view taken by 
the Commissioner was the right one and [ 
dismiss the appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Oxper No, 104 
or 1914. 

March 29, 1916. 
Present:—Mr: Justice Oldfield and 
Mr. Justice Sadasiva Atyar. 
NATESA UDAYAN—Derenpant No. 6— 
APPELLANT 
VeTEUs 


ANNASAMI UDAYAN AND OTHERS— 
Pratntirrs Nos. 3 TO 5 AND DEFENDANTS 
Nos. 2 ro 5—Responpents. 

Limitation Act (IX of 1908), Sch. 1, Art, 182—Transjer 
of Property Act (IV of 1882), s. 88—dMortgage- 
decree—Ewecution—Decree absolute, prayer for, absent 
in application ~ Prayer for sale, if implies prayer 
for making decree absolute. 

A mortgage-decree was passed on 6th July 1901. 
The first application for execution was made on 
6th July 1904, but this did not contain a prayer 
for making the decree absolute. The next two 
applications were made on 22nd March 1907 and 
28rd September 1909 and these contained a prayer 
for a decree absolute. The next application was 
on 5th July 1910, but this contained only a prayer 
for sale. Every one of the above applications 
was returned for ameudment and not re-presented, 
The last application was made on 6th July 1918 
and this too did not contain a prayer for making 
the decree absolute: 


Held, that a prayer for sale implied also a prayer - 


for making the decree absolute and that the ap- 
plication was not barred by limitation. LP. 787, col. 1.] 
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Stagaravelu Pillai v. Santhana Krishna Mudaliar, 31 
Ind. Cas. 9: (1915)-M. W. N. 648; Mahammad Husain 
Saib v. Abdul Kareem Saib, 29 Ind. Cas, 287; 17 M. L. 
T. 424 and Balaji Rao v, Harivama Chetty, 82 Ind. 
Cas. 39, followed. 


Appeal against the order of the Court of the 
» Temporary. Subordinate Judge, Tanjore, in 

Appeal Suit No. 83 of 1914, preferred against 
that of the Court of the District Munsif 
of Valangiman, in Execution Petition No. 299 
of 1913 in Original Suit No. 60 of 1901. 

FACTS.—A mortgage-decree was passed 
on 6th July 1501 fixing one month’s time for 
payment of the decree amount. Default 
having been made in payment of the decree 
amount on the, due date, the decree-holder 
put in successive applications for sale of the 
mortgaged properties on 6th July 1904, 
22nd March 1907, 23rd September 1909 and 
5th July 1910. The applications of 1907 and 
1909 alone contained a prayer for making 
the decree absolute and every one of the appli- 
cations was returned for making some amend- 
ment or other and was not re-presented. An 
application was again pué in on 5th July 
1913 praying only for the sale of the mort- 
gaged properties. The Court of first instance, 
viz. the District Munsif of Valangiman, dis- 
missed the application on the ground that 
the decree had not been made absolute till . 
then and that the right to that relief had 
become barred -by more than three years 
having elapsed from the date of the last 
application containing a prayer for such 
relief, viz., the one of 1909, On appeal, the 
Temporary Subordinate Judge of Tanjore, 
following Appa Rao v. Krishna Ayyangar (1), 
reversed that decision and held that a prayer 
for sale implied one for an order absolute, 
that no express order making the decree 
absolute was necessary and that consequently 
the application was not barred by limitation. 
The defendant No. 6 appealed to. the High 
Court. , 


Mr. N. Rajagopalachariar, for the Appel- 
lant.—This is a decree passed under the old 
Civil Procedure Code. Under that Code 
no execution was allowed or was possible 
without a prior order absolute for sale. 
Though according to Appa Rao v. Krishna 
Ayyangar (1) an order absolute for sale 
might have been passed on an application 
merely praying for sale, no such order was 


(1) 25 M. 537. 
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in fact passed in this case. 
Civil Procedure Code under which this appli- 
eation is made, no execution could take 
‘place until a final decree is passed and this 
has not been obtained in this case. The time 
for making an application for a final decree 
is only three years from the time the right to 
apply therefor.acerued and such time is long 
‘since passed. In any event an application 
for a final decree must have been made within 
three years from the new Civil Procedure 
Code. Vide Bisseshur Sanamat v. Jasoda Lal 
Chowdhry (2). The new Civil Procedure 
Code is retrospective in its effect as pointed 
out therein. Vide also Datto Atmaram 
Hasabnis v. Shankar Dattatraya (3). 

{Court.— What do you say to these three 
recent decisions of this- Court which apply 
exactly to this case, viz., Singaravelu Pillai 
v. Santhana Krishna Mudaliar(4), Mahammad 
Husain Saib v. Abdul Kareem Saib (5) and 
Balaji Rao v. Harirama Chetty (6) ?]. 

In none of them the objections pointed out 
in Bisseshur Sanamat v. Jasoda Lal Chowdhry 
(2) are referred to and, therefore, they are 
wrongly decided. 

Mr. K. Ramachandra Aiyar, 
spondents, was not called upon. 

JUDGMENT.—The judgment underappeal 
is in accordance with a current of decisions 
of this Court [Singaravelu Pillai v. Santhana 
Krishna Mudaliar (4), Mahammad Husain 
Saib v. Abdul Kareem Saib (5) and Balaji Rao 
v. Harirama Chetty (3)] which, no doubt, are 
not yet included in the authorised reports, 
but in which we concur. The appeal against 
appellate order is, therefore, unsustainable 
ard is dismissed with costs. 

Appeal dismissed. 


for the Re- 


(2) 19 Ind. Cas. 391; 40 ©. 704; 17 0. W. N. 622. 

(3) 21 Ind. Cas, 818; 38 R.8382% 15 Bom. L. R, 
S41. 

(4) 31 Ind. Cas. 9; (1915) M. W. N. 643. 

(5) 29 Ind’ Cas. 237; 17 M. L. T, 424. 

(6) 32 Jnd. Cas. 39. 


Under the new ` 
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OUDH JODICIAL COMMISSIONER’S 
‘COURT. 
Seconp Civic Appeat No. 329 oF 1913. 
April 13, 1915. 

Present:—Mr. Lindsay, J. O. 
BUDHAN LAL AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
versus 
JAGAN NATH AND otners—-DEFENDANTS— 


RESPONDENTS. 

Hindu Law—Father—Mortgage of joint ancestral 
property—Sons, suit ayainst—Legal necessity, want of, 
pleaded— Burden of proof—Proof, nature of-—Mortgagee, 
what to prove—Immoral purpose of debt also pleaded— 
Sale of mortgaged property sought—Simple money- 
decree, prayer in appeal for, whether can be allowed, 

Where in a suit against the sons of a Hindu father 
upon a mortgage of joint ancestral property executed 
by the father, the defence set upis that there was 
no legal necessity for the mortgage soas to bind 
them, it lies upon the mortgagee to prove either that 
the debt was borrowed for a legal necessity and is 
accordingly binding upon the joint family property 
or to show, at any rate, that he made some 
enquiries with the object of satisfying himself that 
the money was being taken for purposes which are 
considered legally binding. [p. 768, col. 2.] 

Mahabir Prasad v. Basant Sinyh, 12 Ind. Cas. 347; 
14 O. C. 299, referred to. 

And, if in such acase there is a further defence 
that the debt, if incurred, was contracted for 
immoral purposes, but the mortgagee prays only for 
a decree for sale of the mortgaged property and the 
cage is decided on the basis that there was no legal 
necessity for the mortgage, he cannot subsequently 
be allowed in appeal to ask in the alternative 
for a simple money-decree, inasmuch as the 
defendants would otherwise be put toa disadvantage 
for no issue as to the question of immorality had been 
raised and decided. Th. 759, col. 1,] 


Appeal from the decree of the District 
Judge, Sitapur, dated the 22nd May 1913, 
reversing that of the Subordinate Judge, 
Sitapur, dated the 3lst October 1912. 


Mr. A. P. Sen, for the Appellants. 

Babu Hart Kishen Dhaon holding brief 
of Pandit Gokaran Nath Misra, for the Re- 
spondents, 


JUDGMENT.—These two appeals ean 
be disposed of in one judgment. There 
were two suits between the parties, in which 
three mortgage-deeds were put forward 
which were said to have been execnted by 
the father of defendants Nos. 1 to 3. The 
fourth defendant in the suit was a transferee 
of a certain share from the first defendant. 
Tbe suits were for sale. The defence which 
was put up by the sons of the mortgagor 
was to the effect that the family was a 
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joint family, that the property mortgaged 
was ancestral property, that their father 
had mortgaged the property without any 
legal necessity and that, therefore, the de- 
fendants were not bound. In paragraph 
11 of the written statement the defend- 
ants Nos. 1 to 3 also set up a plea to the 
effect that if their father had borrowed 
any money from the plaintiffs it had been 
borrowed for immoral purposes. In the 
-replication the plaintiffs did not deny that 
the mortgagor Har Bakhsh Singh was the 
head of the family consisting of himself 
and his sons. It was pleaded that these 
mortgages had been executed for the benefit 
of the family and it was also denied that 
Har Bakhsh Singh, the father of the de- 
fendants Nos. 1 to 3, had been aman of 
immoral character or had taken any money 
for immoral purposes. Before the case 
came on to trial, the defendants’ Pleader 
admitted the execution of the deeds in suits 
and called upon the plaintiffs to specify 
the nature of the legal necessity for which 
the moneys had beenadvanced. The reply 
which was given on behalf of the plaintiffs 
by their Pleader was that the sums secured 
by the mortgage-deeds had been borrowed 


by Har Bakhsh Singh at a time of great - 


distress and on account of household 
necessities. It was represented that in the 
years when the sums in suit were borrow- 
ed the crops had failed and that the mort- 
gagor was obliged to take loans for the 
support of his family. The Court of first 
instance decreed the claim. The Subordinate 
Judge was of opinion that it was proved 
that the moneys had been borrowed for 
legal necessity. He also found that there 
was no proof that the debts were in any 
way tainted with immorality. The defend- 
ants went in appeal to the District Judge. 
He was of the opinion that no legal neces- 
sity had been proved by the. plaintiffs. 
He discusses the evidence fully in his 
judgment and says that the case which 
the plaivtiffs tried to make out by evi- 
dence was not the case which their Pleader 
had put up before the issues were tried. 

The finding of the learned District Judge 
that there was no necessity for the loans 
in suit, appears to me to be a finding of 
fact which is binding upon me in second 
appeal and even if this matter be con- 
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sidered to involve any question of law, I 
am of opinion that the law has bean pro- 
perly applied by the Court below. It has 
been complained that in deciding this ques- 
tion the learned Judge has not correctly 
interpreted the ruling laid down in Mahabir 
Prasad v. Basant Singh (1), but I am 
unable t> see in what way the . learned 
Judge has fallen into error. It clearly lies 
upon the mortgagee in a case like this to 
prove either that the debt was borrowed 
for a legal necessity and is accordingly 
binding upon the joint family ‘property or 
to show, at any rate, that he made some 
inquiries with the object of satisfying him- 
self that the money was being taken for 
purposes which are considered legally bind- 
ing. I am satisfied, therefore, thai there 
is no ground upon which this Court can 
hold that the finding of the lower Appellate 
Court on the question of legal necessity 
is in any way wrong. It appears that the 
learned Judge was asked to give the plaint- 
iffs a simple money-decree but he refused 
to allow such a case to be put forward 
in appeal. He said that no such claim 
had been made in the Court of first in- 
stance and that to allow such a claim to 
be put forward in appeal would be to put 
the defendants at a -disadvantage, for no 
issue as to the question of immorality had 
been really raised and decided. Itis true 
that in the written statement, as I have 
already mentioned, the defendants had 
pleaded that if their father had borrowed 
any money if had been taken for immoral 
purposes. In view of this plea it was 
open to the plaintiffs to ask for an 
amendment of the plaint and they might 
then in the alternative have asked for a 
simple money-decree in case it should be 
found that the sums taken under these 
mortgage-deeds had not been borrowed 
for legal necessity. But no such application 
was made and the plaint as it stands 
clearly asks only for a decree for sale. 
There is no prayer for the granting of a 
simple money-decree. Tn the way the case 
was presented in the plaint no issue 
regarding the morality or immorality of 
the mortgagor arose. The case was simply 
to be contested on the question of legal 


(1) 12 Ind, Cas. 847; 14 Q. ©. 299, 
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necessity. It would be quite impossible to 
entertain ‘any claim for a simple money- 
decree without allowing the defendants an 
opportunity of showing that they were not 
liable for any personal debt contracted by 
their father on the ground that it was 
incurred ‘for immoral purposes. As, the 
plaintiffs did not choose to present their 
case in this way, I do not féel disposed 
to allow such a case to ‘be put forward 
now. I think--the Judge of the Court 
below was right in refusing the , simple 
money-decree. These are the only points 
involved in these appeals. I find them 
against the appellants and direct that both 
the appeals be dismissed with costs. 


Appeals dismissed. 


MADRAS HIGH COURT. 
APPRAL AGAINST APPELLATI ORDER No. 10 . 
or 1914, 
March 7, 1916. 
` Present: —Mr. Justice Sadasiva Aiyar and 
_ Mr, Justice Moore. 
THANGAVELU MUDALIAR—C.aimant-— 
APPELEAND 
, versus 
MAHOMED IBRAHIM SAHIB —Decres- 


HOLDER——RESPON DENT. 

Civil Procedure Code (Act V of 1908), s. AT —Money- 
decrees against same judgment-dedtor in two suits 
by two separate creditors—Judgment-debtor’s property 
sold in execution of one decree — Subsequent attachment 
of same property in other decree —Objection—-Purchaser, 
whether legal representative of judgment-debtoi —Appeal 
— Second appeal, g 

.Two persons A and B obtained separate money- 
decrees against C. In execution of A’s decree certain 
immoveable properties belonging to C were brought 
to sale and purchased by D. B then executed his 
decree and had the property purchased by D attached. 
D thereupon filed a claim petition objecting to the 
said attachment and being unsuccessful before the 
District Munsif, appealed to the District Judge. 
This appeal being dismissed, he preferred’a civil 
miscellaneous second appeal to the High Court: 

Held, that both-the appeal to the District Court 
and the second appeal to the High Couré were 
incompetent, inasmuch as D was not the represen- 
tative of Cin the snit of B. 

Nadamunit Narayana Iyengar v. Veerabhadra Pillai, 
8 Ind. Cas. 429; 34 M. 417; (1910) M. W. N. 662; 9 
M, L. T, 152; 21 M. L. J. 928, referred to. 


Appeal against the decree of the District 
Court of Chingleput, in Appeal Suit No. 94 
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of 1913, preferred’ against that of the 
Court of the District Munsif of Conjee- 
veram, in Execution Appeal No. 22 of 1918, 
in Original Suit No. 590 of 1904. 

Mr, N. Viswanatha Aiyar, for the Appel- 
lant. 

Mr. C. Narasimhachariar, for the Respond- 
ent. 

JUDGMENT.—The purchaser in execu- 
tion ofa money-decree passed inone suit 
(which might be called suit X) between 
dezree-holder A and judgment-debtor B is 
not the representative of the judgment- 
debtor B in suit Y when he prefers a claim 
petition when the properties are or have 
been attached in execution ofthe money- 
decree passed in suit Y between decree- 
holder C and the 'judgment-debtor B, though 
the judgment-debtors are the same in both 
suits. He (the purchaser) cannot, therefore, 
take advantage ofthe provisions of section 
47,” Civil Procedure Code, and claim a right 


“to prefer an appeal and a second appeal 


against the decision in the claim petition in 
the Y suit. [See observations in Nadamuni 
Narayana Iyengar v. Veerabhadra Pillai (1) 
as to under what particular circumstances 
a Court auction-purchaser can be treated 
as representative of the decree-holder or 
judgment-debtor and as to what proceedings 
can be considered as falling under section 
47, Civil Procedure Code, though a Court 
auction purchaser who cannot ba considered 
the representative of either the decree- 
holder or the judgment-debtor is interested 
in the result of and is, therefore, made a 
party to the proceedings. | 

The lower Appellate Court’s view that no 
appeal lay to itis correct and we dismiss 
this second appeal with costs. 

Appeal dismissed. 


(1) 8 Ind. Cas. 429; 84 M. 417; (1910) M. W. N. 662; 
OM.L T. 152; 21 M. L. J. 928. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revencs Petition No. 72 og 1915-16 ov 
Harpo: Disrricr. 

April 19, 1916. 

Preg~nt: ~My. Campbell, J. M. 
` MAHADEO PRASAD ano ANOTHER— 
DEFENDANTS—ÅPPELLANTS 

f versus 
AJODHYA PRASAD—PLAINTIFF— 
RESPONDENT. 

‘Lease—Circular No. 16 of 1874—~Heritable lease— 
Ejectment by notice, : 

Leases granted under Circular No. 16 of 1874 are 
heritable leases, and a tenant holding under such a 
lease cannot be ejected by notice. 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated the llth October 
1915, upholding that of the Assistant 
Commissioner, Hardoi, dated the 8th April 
1915. 


FACTS.—This was a suit under section 


108 (8) of the Oudh Rent Act for contesting ° 


a notice of ejectment, on the ground that 
the plaintiff was not an ordinary tenant 
liable to ejectment by notice. It was found 
that the plaintiff occupied the holding of 
his deceased uncle Thakuri, who had been 
in possession by virtue of a lease granted 
to him under the Chief Commissioner’s 
Circular No 16/2234, dated the 3rd July 
1874. Thus the decision of the case turned 
solely on the question as to what rights 
the lease conferred on the lessee. The 
Assistant Commissioner held that it conferred 
heritable rights and, therefore, he cancelled 
the notice of ejectment. On appeal the 
Commissioner held that the plaintiff was 
at any rate to be taken as holding under 
a special agreement within the meaning 
of ; section 52, d.e. an agreement concluded 
by landlords with Government for protection 
of subordinate rights. In support of hig 
visw he referred to a decision of the 
Board of Revenue. on Petition No. 142 of 
1898 99 of village Sikhraoli, district Hardoi, 
in re Mangru and others, and dismissed the 
appeal, 

Mr, H. K. Ghosh, for the Appellants. 

Babus Bisheshwar Nath Srivastava and 


Bishambhar Nath Srivastava, for the Rə- 


spondent. 
JOUDGMENT.—The Courts below have 
held, as a matter of fact, that respondent 
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is heir of Thakuri, who was holding the 
land in dispute under a lease granted under 
Circular No, 16 of 1874. There can be no 
doubt that such leases are heritable; and 
the finding of fact cannot be disputed in 
second appeal. It is settled law that a 
tenant’ holding under such a lease cannot 
be ejected by notice. 

I uphold the Commissioner’s order and 
dismiss this appeal with costs, 

Appeal dismissed. 


MADRAS HIGH COURT. 

ÅPPRAL AGAINST OrDER No. 214 or 1918. 
February 16, 1916, 
Present:—Mr Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

R. RAGHAVACHARI— RESPONDENT 
No. 2— APPELLANT 
VETSUS 
M.A. PAKKIRI MAHOMMED ROWTHER 
AND OTHERS— PETITIONER AND RESPONDENTS 


Nos. 1 AND 3 TO 12—Responpents. 

Principal and agent—Unauthorized purchase by 
agent—Agent acting for himself—Ratification, whether 
possible—Contract Act (IX of 1872), ss. 196, 216—- 
“Good faith’, meaning of--Bona fide purchase at 
Court sale—Restitution—Civil Procedure Code (Act V 
of 1908), s. 144, 

The right of a principabto ratify an unauthorized 
act of his agent, under section 196 of the Contract 
Act, is confined to cases where the agent purports to 
act on the principals behalf. No ratification is 
possible where the agent acts on his own account, 
and, though without authority, not on behalf of the 
principal [p. 763, col. 1.] 

Keighley Mazsted and Co. v, Durant, (1901) A.C, 
240; 70 L. J. K. B.662; 84 L. T. 777; 17 T. L R. 527 
and Kandasami Asari v. Somaskanta Ela Nidhi, 6 
Ind Cas. 922; 20 M. L. J. 371; 7 M. L. T. 165; 35 M, 
177; (1910) M. W. N. 580, followed. 

Where property was purchased in Court auction 
by the decree-holder’s agent acting on his own 
account and contrary to the principal’s directions, 
the principal cannot ratify the act so as to give 
himself the benefit of the purchase, as it‘was not an 
act either done on behalf of the principal under 
section 196 orin the. course of the agency under 
section 216 of the Contract Act. [p. 763, col. 1.] 

Andrews v. Ramsay and Co, (1903) 2 K. B. 635; 
72 L. J. K. B 865; 89 L. T. 450; 19 T. L. R. 620; 52 
W. R. 126, reforred to. 

Restitution cannot be demanded, under section 
144, Civil Procedure Code, as against a bona fide 
puarchasor aba Court sale, who was nob a party to - 
the decree, on the ground that, subsequent to the 
sale, the decree was reversed by the Appellate Court. 
[p. 763, col 2.] 

Zain-ul-abdin Khan v. Muhammad Asghar Ali: Khan, 
10 A. 166 at p. 1723; 15 I. A. 12; 5 Sar. IP. C, J. 129, 
relied on. 
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Arthanari Chettiar v. Nagoji Rao, 14 Ind. Cas. 836; 
(19'2) M. W. N. 513, explained. 

The. operation of the rule is not affected by the 
purchaser’s knowledge of the pendency of an appeal 
on the day of sale. [p. 763, col. 2; p. 764, col. 1. 

Restitution can, however, be claimed as against the 
ra aii paid to the deeree-holder. [p. 763, col. 
2, ‘ 

The expression ‘good faith’ explained. [p. 764, col. 
4 
2 


Appeal against the order of the Court of 
the Subordinate Judge of Negapatam, in 
Miscellaneous Application No. 847 of 1912, 
in Original Suit No. 38 of 1903, on the file 
of the Court of the Subordinate Judge of 
Kumbakonam, under execution in the said 
Court of the Subordinate Judge of Negapa- 
tam. 


Mr. T. R. Venkatarama Sastri, for the Ap- 
pellant. 


Mr. M. D. Devadoss (with him Mr. 0. V. 
Ananthakrishna Aiyar), for the Respondents. 


JUDGMENT. 


Moors, J.—This is an appeal by 2nd res- 
pondent in the lower Court against an order 
of the Subordinate Judge of Negapatam 
passed in execution. The circumstances 
which have given rise to the appeal are 
these: —The South Indian Export Company, 
Limited, obtained a mortgage decree in Ori- 
ginal Suit No. 38 of 1908 on the file of the 
Court of the Subordinate Judge of Kumba- 
konam, The lst respondent preferred an 
appeal and under the decree of the High 
Court, dated 8th April 1910, his share in the 
properties was exonerated. While the appeal 
was pending, certain properties were brought 
to sale in execution on the 8th October 1909 
and - the present appellant purchased in his 
own name for Rs. 525 some nanja lands in 
Peyur, which are referred toin the evi- 
dence as the theevali lauds. The appeal 
relates to these properties which were, it 
appears, subject to a prior mortgage of about 
Rs. 5,000 in favour ofa third party, the 
Senth Indian Export Company holding a 
subsequent mortgage over these and other 
properties on which they had obtained a 
decree for nearly Rs. 7,000. At the time of 
the sale the appellant was.the agent of the 
Company. He left the Company’s service in 
November 191]. The lst respondent applied 
to the Subordinate Judge for restitution and 
delivery of his 10/6Uth share of the proper- 
ties which had been taken possession of by 
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the South Indian Export Company and the 
appellant as purchasers at the auction sale. 
The decree-holder, it may be mentioned, had 
received permission to bid at the sale. The 
appellant opposed the application for restitn- 
tion, on the ground that he had purchased 
the properties in Court auction not in his 
capacity as the agent of the Company but on 
his own behalf, the sale certificate having 
been issued in his name. The Company in the 
-lower Court raised no objection to the lst 
respondent being given his share of the lands. 
The Subordinate Judge found that the apel- 
lant was merely a benamidar for the Com- 
pany and that lst respondent was accord- 
ingly entitled to get his share of the lands 
and directed that symbolical possession 
should be given tc him, and that a separate 
application should be made for the ascer- 
tainment of mesne profits. 


The learned Vakil for the appellant con- 
tends that the Subordinate Judge erred in 
holding that the purchase was made for the 
Company and that in law the purchase 
could not be consequently adopted as their 
own by the Company. Certain letters which 
had passed between the South Indian Export 
Company and their agent, the appellant, 
were filed. The oral evidence consists of 
the deposition of the appellant, who was 
called as a witness onriously enough for the 
claimant (lst respondent). No evidence was 
offered on behalf of the South Indian Export 
Company. Why Mr. Simpson who was at 
the time Manager of the Company was not 
examined is not clear. We are certainly not 
prepared to accede to Mr. Devadoss’s re- 
quest that the case should be sent back to 
enable the Company to adduce evidence. It 
will be convenient to deal with the corre- 
spondence between the Company and their 
agent prior to the auction sale. On 18th 
April 1909 the appellant wrote to the Com- 
pany informing them of the date fixed for 
the sale and asking for permission to pur- 
chase the properties in Court sale if neces- 
sary, and mentioned that bidders were not 
likely to buy at the auction for fear of the 
Muhammadans. In his reply, Exhibit E, 
Mr. Simpson wrote that the Company ob- 
jested very much to buying properties like 
this in public auction and pointed out that 
the appellant had not explained why it was 
necessary for the Company to bid. He 


162 
RAGHAVACHARI V, PAKKIRI MAHOMMED, 

also asked him fora detailed statement of 
the values of the properties which the Com- 
pany sliould bid for and what outside offers 
he had received, In his letter, Exhibit D1, 
the appellant replied that the lands were 
worth about Rs. 8,000 and that as there were 
two mortgages amounting to Rs. 12,000 on 
the property, nobody was likely to buy them 
in Court auction and it was not worth while 
for the Company to take them in their own 
The concluding portion of the letter 


name. ol 
is ‘as follows: “But I am making arrange- 
ments subject to your sanction, that 


is, let any one take this in Court auction 
for a low amount and conduct the suit on 
the first mortgage. lf he succeeds in the 
case let him pay us Rs. 4,000 or Rs. 5,000 
for our decree-debt. Until then we have 
our. decree in force. In case of failure, 
jt does not matter much for us as the first 
mortgage amount and costs will come to 
more than the value of the property.” In 
his reply, ‘Exhibit B1, Mr. Simpson wrote 
that he agreed to what the appellant bad 
suggested, and that “with regard to the nanja 
lands” the appellant might “arrange with 
a third party to purchase them and conduct 
the suit of the first mortgagee.” 

It is, we think, clear from the correspond- 
ence that the Company expressly forbade 
their agent to purchase the theevald lands for 
the Company and that thére can be no doubt 
from the evidence that the purchase was 
made by the appellant on his own behalf, It 

_is significant that in the sale account it is 
stated that Raghavachari, the appellant, 
purchased lot No. 1 for himself and that he 
has signed in his own name, whereas in the 
case of the ‘other lands which he purchased 
on behalf of the Company he added the 
words “plaintiff's agent” below his signature. 
Tf the purchase had been made on behalf 
of the decree-holder who had obtained per- 
mission to bid, no deposit would be necessary. 
The appellant explains that,ashe could not 
find any third person to purchase the lands, 
he purchased them himself, and that there 
were no other bidders. He says that he 
had enough money with him to pay the de- 
posit of 25-per cent. and that he borrowed 
the balance from his brother-in-law, but we 
agree with the Subordinate Judge that this 
statement is untrue; and that it is more pro- 


bable that the appellant paid Rs. 525 ont 
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-of the Company’s funds in his hands. In 
Exhibit A, the account furnished by the ap- 
pellant to the Company, Rs. 525 is not, how- 
ever, shown as having been expended on 8th 
October 1909. The last item in the account 
is “amount to be recovered from Court 
Rs. 525.” | 

As to what transpired subsequently the 
evidence is notso clear. The appellant states 
that after the sale he went to Madras and 
orally reported that he had purchased the 
lands himself and had an interview with 
his master (presumably Mr. Simpson), who 
said that the lands might be transferred to a 
third person who would fight it ont with the 
first mortgagee. The appellant further 
states that there was an application to set 
aside the sale, and that the Manager of 
the Company said that the Company had a 
mortgage of the lands and wouldarrange with 
others for the purchase of the lands from 
him, and that, as he was the servant of the 
Company, he agreed to this. Itis pointed out 
that no mention is made of this agreement: 
or arrangement in the appellant’s coun- 
ter-petition in the lower Court, that the 
date of the agreement is not stated, that 
the appellant wrote the letters, Exhibit F 
series, to the Company asking them to 
arrange for the payment of the kist oñ 
the lands, that in Exhibit B he debited 
the Company on 12th January 1910 with 
Rs. 525, the sale price of the lands, which had 
been deposited in Court, and that he admits 
in his evidence that he got back the price 
which he paid from the Company and that 
the Company had the right to sell the lands. 
All this is, however, we think, perfectly con- 
sistent with the appellart’s statement, which 
we accept, that between the date of the 
sale and January 1910 he agreed that 
the Company should arrange for the pur- 
chase of the lands from him, the appellant 
receiving as his commission the surplus, if 
any, should the lands be sold for more than 
the decree amount of Rs. 9,000. It is clear 
that not only did the Company not authorize 
the appellant as their agent to purchase the 
lands at the auction but expressly forbade 
him to do so. Mr. Devadoss arguesthateven 
if there was no express authorisation, the 
Company are entitled to the benefit of the 
purchase and that-a principal can ratify an 
unauthorised act of an agent. Reliance 
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is ‘placed on section 216 of the Contract * 


Ast, That section, however, deals with the 
principal’s right to the benefit gained by an 
agent dealing on his own account in the 
business of the agency as, for instance, the 
case of an agent, employed to sell, selling and 
securing the secret profit for himself which 
he must account for, Andrews v. Ramsay 
and Oo. (1). Section 196 of the Contract 
Act is in. these terms: “Where acts are 
done by one person on behalf of another, but 
without his knowledge or authority, he may 
elect to ratify or to disown such acts. If he 
ratify them, the same effects will follow 
as if they had been performed by his an- 
thority,” Keighley Maxsted and Co, v. 
Durant (2) which was cited by the appellant's 
Vakil is against the respondent, In that 
case if was held by the House of Lords, 
reversing the decision of a majority of the 
Court of Appeal, that a contract made by 
a person intending to contract on behalf 
of a third party but without his authority 
cannot be ratified by the third party so as 
to render him able to sue or liable to be sued 
on the contract. Where the person who 
made the contract did not profess at the 
time of making it to be acting on behalf 
of the principal, there must be on the part 
of the person acting without authority the 
express intention to contract on behalf of 
the other and in the absence of it there 
can be no ratification. No ratification 
is possible where the agent does not pur- 
port to act, though without authority, 
on behalf of his principal. Kandasami 
Asai v. Somaskanta Ela Nidhi (8). Here 
the appellant purchased the property 
on his own behalf and did not profess to 
act on behalf of his principal. Following the 
rulings in Keighley Maasted and Co. v. Durant 
(2) and Kandasamt Asari v. Somaskanta 
Ela Nidhi (3), we hold that the Com- 
pany cannot ratify the unauthorised act of 
the appellant so as to enable it to have the 
benefit of the purchase. We are unable to 
agree with the Subordinate Judge that the 
appellant was a mere benamidar for the 


(1) (1908) 2 K. B. 635; 72 D. J. K. B. 865; 89 L. T.” 


450; 19 T. L. R. 620; 52 W. R. 126. 


(2) (1901) A. C. 240; 70 L. J. K. B. 662% 84 D. T. 


77; 17 T. L. R. 527. 
(3) 5 Ind. Cas. 922; 20 M. L. J. 871; 35 M. 177; 
(1910) M. W. N. 580; 7 M. L, T. 165. 
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Company. There is no avidence to support 
his finding on this point. Whatever the 
appellant’s secret or undisclosed intention 
may have been, when he purchased the 
property, he purchased it on his own behalf, 
The appellant was a stranger and the pur- 
chase was not made on behalf of the decree- 
holder. Where a sale has really taken place 
in execution of the decree in force at the 
time, it cannot afterwards be set aside as 
against a bona fide purchaser not a party 
to the decree, on the ground that on further 
proceedings a decree has been, subsequently 
to the sale, reversed by an Appellate Court. 
Zain-ulkabdin Khan v. Muhammad Asghar 
Alikhan (4). Their Lordships point out the 
distinction between bona fide purchasers 
who are no parties to a decree ata sale 
under execution and the decree-holders 
themselves. Ifthe appellant was a bona fide 
purchaser, restitution cannot be demanded 
from him, and the modification of the 
decree in appeal cannot affect its validity so 
far as the auction-purchaser, who was not 
a party to the decree, is concerned. The 
circumstance that the sale took place during 
the pendency of the appeal of which the 
appellant was presumably aware is not, we 
think, material. Mr. Ananthakrishna Aiyar, 
for the lst respondent, argues that the 
appellant wasa speculative purchaser. How- 
ever this may be, the appellant was none 
the less a bona fide purchaser. The first 
respondent’s claim for restitution must be 
disallowed. 

We accordingly allow the appeal and 
set aside the order of the Subordinate 
Judge directing that symbolical possession 
should be given to the first respondent. 
Second respondent must pay the appellant’s 
costs in both Courts. The respondents will 
bear their own costs. 


Mr. Ananthakrishna Aiyar contends that 
the Ist respondent is at any rate entitled 
to his share of the sale-proceeds which were 
paid to the decree-holder. We think he 
is entitled to such an order. Section 144 
of the Civil Procedure Code makes it impera- 


_ tive on the Court of first instance to ‘cause 


restitution as far as may be’ andfor the 
purpose of restitution ib is empowered to 


make any necessary order. Though the 
(4) 10 A, 166 at p. 172; 15 1, A. 12; 5 Sar. P, O.J, 
129, 
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petitioner (Ist respondent) has now been 
found not entitled as against tha Court 
auction-parchaser (appallant) to get back 
petitioner’s share of the lands purchased by 
the appellant, he can in partial restitution 
be given his 103/60th of the sale-proceeds 
of that propérty, Rs. 525, which the decree- 
holder has received. As the Appellate Court 
“has got.all the powers of the Court of first 
' instance, we shall direct the South Indian 
Export Company to pay that amount with 
interest at 6 rer cent. per annum to the Ist 
respondent. 


Sapastva Atyar, J.—I entirely agree. I 
wish to add only a few words in regard 
to the contention of Mr. Ananthakrishna 
Aiyar that a purchaser ina Court auction- 
sale cannot be a bona fide purchaser if he 
was aware that an appeal is pending against 
the decree under execution. 


Order XL(, rule 5, clause (1), of the 
Civil Procedure Code states. “An appeal 
shall not operate * * * * * * * nor 
shall execution of a decree be stayed by reason 
only of an appeal having been preferied from 
the decree.” Clause 3 of the same Order 
and rule says “mo order for stay of execution 
shall be made” “unless the Court making 
ib: is satisfied” in respect of certain matters. 
In the present case, the Appellate Court 
refused stay of execution of the decree 
and then the sale was held. If everybody 
who knows of an appeal and who comes 
to bid at the execution sale ceases to be 
a bidder in good faith, and when his bid 
is accepted, he cannot claim the position 
of a bona fide purchaser, it will practically 
nullify the provisions of Order ALI, rule 
5. Not only can execution seldom take 
place under those conditions (as the judg- 
ment-debtor might be expected to warn 
off all bidders by giving them notice of 
the appeal) but the judgment-debtor himself 
will, in many cases, sustain substantial loss 
.and injury by the scaring away of honest 
bidders and by a few litigious persons 
alone remaining as bidders. $ 

Reliance was placed by Mr. Ananthakrishna 
Aiyar on the case of Arthanart Chettvar v. 
Nagoji Rao (5) for his above contention. 
There, Sir Arnold White, C. J., and 


(5) 14 Ind. Oas. 886; (1912) M. W. N. 513, 
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Sankaran Nair, J., sent down the case to 
the District Judge to submit. a finding on 
the question whether the appellant was 
a bona fide purchaser in good faith at the 
auction sale. The District Judge seems 
to have thought that “good faith” implied 
also ignorance of the pendency of an appeal 
against the decree which was being executed . 
and hence in his finding he stated that 
the property was purchased by the purchayer 
for fair value, that he purchased it for 
his own benefit and also that he did not 
know of the pendency of the appal. On 
the return of that finding, the learned 
Judges accepted it and allowed the appeal 
dismissing the application of the defendant for 
restitution. I cannot treat the above case as 
embodying a decision by the leirned Judges 
that ignorance of the pendency of an appeal 
is necessarily a constituent element of the 
good faith of the Court auction-purchaser, 
I think that the words “good faith” merely 
indicate such things as absence of participa- 
tion in the frauds or irregularities, if 
any, committed by the decree-holder, 
absence of the relation of agent or benamidar 
to the desree-holder, absence of any conduct 
such as scaring away other bidders by 
false statements and so on. 


Appeal allowed. 
V.R.P. | 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No, 12 of 1915-16 or 
BAHRAICH District. 
February 28, 1916. 

_ Present:—Mr. Holms, S. M. 
Musammat RAJPAL KUAR AND OTHERS — 
OBSECTORS— ÅPPELLANTS 

š versus 
Thakur RUDRA PRATAB NARAIN 


SINGH—APPLICANT— RESPONDENT. 
Estoppel—Lands not transferable mortgaged—Rent, 
receipt of, from mortgagees, effect of—Mortyage, 
validity of, whether can be questioned—Landlord, 
position of—Relinquishment by mortgagor im favour of 
landlord—~Morigagees, position of —Ejectment, 


Where in respect of lands mortgaged by a 
pers nm who holds them with a heritable but non- 
transferable rights, the landlord receives rent either 
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from the mortgagees really on behalf of the 


mortgagor or jointly from the mortgagor and the 
mortgagees, he is not, estopped by reason of merely 
such receipt of rent from subsequently question- 
ing the validity of the mortgage; and once the 
mortgagor has relinquished his right to hold the lands 
in favour of the landlord, the mortgagees have no 
rights leftand can be ejected. [p. 765, col. 2.] 

Jagraj Kunwar v. Ganga Din, 18 Ind. Cas. 383, 
dissented from. 

Appeal against the order of the Commis- 
sioner, Fyzabad, dated the 23rd November 
1915, upholding thatof the Deputy Com- 
missioner, -Bahraich, dated the 23rd August 
1915, upholding that of the Assistant 
Collector, Bahraich, dated the 29th June 
1915. 


FACTS.—Bhaiya Narendra Bahadur Singh 
and his ancestors occupied certain villages 
and some specific plots of land situate in 
the respondent’s taluka as guzaradars with 
heritable but non-transferable rights, under 
a decree of the Anjuman-i-Hind, dated 
7th July 1869, and the Financial Commis- 
order, dated 12th August 1869, 


sioner’s 

Their names appeared thereafter in . the, 
under-proprietary khewat as lessees with 
heritable but non-transferable rights. Sub- 


sequently, Narendra Bahadur Singh mort- 
gaged with -possession the said villages 
and plots to several persons, whose names 
were then recorded in the under-proprietary 
khewat as mortgagees. After these mort- 
gage transactions tke talukdar began to 
receive rents from the mortgagees and to 
give them receipts for the same. In some 
of them the rent was shown as due from 
the mortgagor and paid by the mortgagees, 
and in others it was shown as paid by 
the mortgagor and the mortgagees. In 
some cases the talukdar sued the mortgagees 
jointly with the mortgagor for arrears of 
rent, and obtained decrees. On 22nd 
August 1913 Narendra Bahadur Singh 
executed in favour of the talvkdar a deed 
of relinquishment in respect of the above- 
mentioned -villagesand plots of land. The 
tulukdar then applied for mutation of his 
name in place of that of Narendra Bahadur 
Singh by expunction of his name as well 
as those of his mortgagees from the 
khewat. At the same time he issued notices 
of ejectment against the latter. They 
objected to both these proceedings taken 
against them by the talukdar, on the 
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ground that having acquiesced in their 
being rightful transferees from Narendra 
Bahadur Singh by accepting rents from 
them, he was now estopped from question- 
ing the validity of the transfers and ignoring 
their existence as mortgagees. 

Rai Bahadur Babu Gokul Prasad and Mr. 
Mohammad Wasim, for the Appellants, 

Babu Ishurt Prasad, for the Respondent. 


JUDGMENT.—There are seven connected 
mutation appeals which may be taken 
together. The facts are slightly different 
in Appeals Nos. 12, 18, 14 and 15 from 
the other three appeals. The mortgagees 
who are the present appellants are recorded, 
in the under-proprietary khewat in which 
the name of Narendra Bahadur Singh is 
recorded as a lessee with heritable but 
non-transferable rights, as his mortgagees, 
There is nothing to show since when their 
names have been so recorded. As regards 
the four appeals I have mentioned, there 
is evidence that the talukdar has given 
receipts for rent which was paid by the 
mortgagees. Jn some of tha receipts the 
rent is shown as due from the mortgagor 
and paid by the mortgagees, and in others 
it is shown as paid by the mortgagor and 
the mortgagees. The mere fact of receipt of 
rent from the mortgagees really on behalf 
of the mortgagor certainly constitutes no 
estoppel, and J agree with the lower 
Courts that once the mortgagor’s right 
ceased the mortgagees had no rights left 
and could be ejected. 


In Appeals Nos. 16,17 and 18, the case 
of the appellants is somewhat stronger, for 
we find that the respondent taluwkdar” sued 
the mortgagees jointly with the mortgagor 
for rent and obtained a decree, though the 


` judgment is not on record. A copy of a 


plaint ina similar suitin 1904 is put in, 
and it is noticeable that there is not a 
wordin the plaint to show why the mort- 
gagees were liable for rent except their 
description as mortgagees. 1 am referred 
to a decision of the Judicial Commissioner 
reported as Jagraj Kunwar v, Ganga 
Din (1), in which, a somewhat similar 
case, it was held that the acquiescence 
of the landlord acknowledging the mortgagee 


(1) 18 Ind. Cas. 383, 
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-as rightful transferee by accepting rent 
from him estopped him from thereafter 
setting up the invalidity of the mortgage. 
In the present case, however, at the time 
of tbe suit for arrears of rent, the respond- 
ent was a minor who sued through his 
guardian, bis mother, and the circumstances 
of the case are, therefore, different. In 
any case, I am inclined to think that the 
decision I have referred to goes rather 
further than the Board have done in 
similar cases, 

The appeal is dismissed with costs and 

Rs. 4b, Pleader’s fees. 

There are seven connected ejectment 
appeals which are also dismissed with costs. 


Appeal dismissed. 





MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 363 or 1914. 
February 29, 1916. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

K. P. ALAGAPPA IYENGAR— PETITIONER 
— APPELLANT 

. versus 


“MANGATHAI AMMANGAR AND OTHERS— 


RESPONDENTS, . 

Witll—Burden of proof—Hindu Law—Minor—Testd- 

-mentary appointment of guardian by father—Joint and 
trust properties, right of appointing guardian to— Will, 
genuineness of—Burden of proof—Thirumaligai, 
whether private property. 

Whoever puts forward a Will as genuine ought to 
prove it and cannot throw the burden of proving the 
negative on the opposite party. [p. 766, col. 2; p. 
767, col. 1.] 

Kuram Krishnama Chariar v, Veeravelli Krishnama- 
Chariar, 19 Ind. Cas, 452; 88 M. 166; 24 M. L. J. 517; 
(1913) M. W. N. 355; 13 M. L. T. 385, followed. 

A. Hindu father has the power to appoint by Will a 
AES of the person of his minor child, [p. 767, 
col, 2, 

Dr, George Albrecht v. Bathee Jellamma, 13 Ind. 
Cas. 453; 22 M. L. J. 247; (1912) M. W. N. 53; 11 M. 
L. T. 58, followed. 

As regards properties, however, which survive to 
the minor son as ancestral family properties or pro- 
perties dedicated to a trust, the father has no power 
to appoint a guardian. [p. 768, col. 1.] 

Kanakasabai Mudaliar v. Ponnusami Mudaliar, -21 
Ind, Cas. 848, followed. 

Tirwmaligais are private and not trust properties. 
Cp. 768, col. 1.] ' 


Appeal against the order of the District 
Court of Tinnevelly, dated the 15th 
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September 1914, in Original Petition No. 518 
of 1913. 


Mr. T. Rangachariar, for the Appellant. 


Mr. S. Srinivasa dAtyangar (Acting 
Advocate-General) with him Mr. N. S, 
Rangaswami Azyangar, for the Respondents. 


JUDGMENT. 


Sapasiva AIYAR, J.—This appeal has arisen 
out of an application filed in the District 
Court of Tinnevelly under sections 39, 10 
and 7 of the Guardians and Wards Act of 
1890. The petitioner in the District Court 
is the appellant before us. The prayers in 
the petition are (a) that the lst respondent, 
namely the mother of the minor boy, may be 
declared ihe sole guardianof the minor and his 
estate, removing respondents Nos. 6, 7 and 8 
if they should be deemed to have been ap- 
pointed by the minor’s father; (b) if neces- 
sary, the petitioner or the 4th respondent or 
any other fit and proper person may be ap- 
pointed by the Court as guardian solely or 
with the Ist respondent for the minor’s 
estate for both his person and estate, and (c) 
other fit and necessary orders be made. 


Now the minor’s father died on the 18th 
December 1911 and the respondents Nos. 6, ` 
7 and 8 set up that themselves and the Ist 
respondent have been appointed by a Will 
executed by the minor’s father on the llth 
December 1911 as the guardians of the 
person and properties of the minor. That 
Will is Exhibit I in the case. As section 7, 
clause 3, of the Guardians and Wards Act 
enacts that where a guardian has been ap- 
pointed by Will, an order under that section 
declaring another person to be guardian 
in his stead shall not be made until the 
powers of the guardian appointed and 
declared by the Will have ceased under 
the provisions of the Act, tke learned 
District Judge first considered the ques- 
tion of fact whether the Will was genuine 
or not. 1 think that on that question the 
District Judge came to a correct conclusion, 
though I do not agree with some of his 
observations which seem to imply that the 
burden of proving that the Will. was not 
genuine lay in the first instance on the 
petitioner-appellant. Whoever puts forward 
a Will as genuine or supporting his contens 
tions onght to prove it and cannot throw 
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the burden of proving the negative on the” 


opposite party. See Kuram Krishnama Chariar 
v. Peeravelld Krishnama Chartar (1). On the 
evidence however, as I said, I agree with the 
learned District Judge that the Will is genuine. 
It is attested (among several-others) by the 
testator’s sister’s husband and his son-in-law. 
It was produced by the widow (Ist 
respondent) for registration to the Sub- 
Registrar and till the 28th June 1913 (see 
Exhibit VII) she admitted that it was a 
genuine and valid Will. The evidence of 
the contesting respondents’ witnesses Nos. 
1 to 4 satisfactorily establishes the genuine- 
ness of the Will and that it was read out to 
the testator while he was of sound mind 
before he signed it. From the papers Exhibit 
F series, it, no doubt, appears that the testa- 
tor signed some blank papers with a view 
to having his testamentary intentions 
written over those signatures. But it is 
proved that a draft Will had already been 
prepared under the instructions of the 
testator and evenif the first five sheets of 
the Will, Exhibit I, had been signed in 
blank by the testator for the purpose of 
the fair Will being written above those 
signatures and (if necessary) above the 
_signatures in the Exhibit F series sheets, I 
am clearly satisfied that the Will as a whole, 
after it had been faircopied, was submitted 
to the testator and was signed by hini in 
at least the 6th and 7th sheets, after it had 
been completed. And thatis sufficient to 
make the Willlegally valid. See Namberu- 
mal Chetty v. Pasumarty Kannia Chetty (2) 
The evidence of the petitioners wit- 
nesses that the testator was too ill on the 
date of the Will to understand its contents 
is absolutely worthless, The reason why 
the widow (Ist respondent) and the peti- 
tioner (who had himself admitted the 
validity of the Will by his attestation of 
Exhibits VHI and IX and “under whose 
advice Exhibits VIIT and IX were presented 
to the Police according to the evidence of 
the 1st respondent) now deny the validity 
of the Will is clear from the statements in 
paragraphs 5 to 8 of Exhibit VII. The 


. @ 19 Ind. Cas, 452; 38 M. 166; 24 M. L. J. 517; 
(1913) M. W. N. 355; 13 M, L. TT, 385. 
(2) 28 Ind, Cas. 959. 
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way in which the petitioner’s Ist witness 
(a petty clerk of the testator and his widow) 
contradicted his own statements in Exhibits 
X and XI is also significant. I do not 
think it necessary to go into further details 
in respect of the evidence in regard to the 
genuineness of Exhibit I. The explana- 
tion for not having it registered during the 
testator’s lifetime seems to me to be not 
at all unreasonable or suspicious and might 
be accepted under the circumstances. 

The next question is whether Exhibit I 
is a Will that has to be set aside under sec- 
tion 39 of the Guardians and Wards Act. It 
need not and could not be set aside if the 
testator had no legal power to appoint a 
guardian for the property by Will. Before 
going into that question there is a 
preliminary point for decision, namely, whe- 
ther the Will did appoint guardians (a) 
for the minor’s person, and (b) for the 
minor’s properties. After some hesitation, 
I have come tod the conclusion that it does 
appoint the widow and the respondents 
Nos. 6,7 and S as guardians for both the 
person and property of the minor. The 
testator calls them “guardians” in the Will 
and as he directs them to maintain the boy, 
perform his upanayanam to instal him in 
the Acharya’s throne and so on, Ido not 
think he meant to make any distinction 
between the guardians of the person and the 
guardians of the properties by the terms-of 
his Will, Then comes the question as to 
whether the appointment is valid, first as 
regards the person and then as regards the 
properties.I think I ought to follow the case 
in, Dr, George Albrecht v. Bathee Jellamma (3), 
where it was decided that a Hindu father has 
got the power toappoint by Will a guardian 
of the person of his minor child. Next as 
regards the properties there are two branches 


of the question to be considered. The first . 


branch relates to the vase where the proper- 
ties disposed of by the Will are alleged to be 
the ordinary private ancestral properties of a 
Hindu father ; and the second branch relates 
to the case where (as is alleged in the present 
Will) the properties belong to a mutt or a 
religious institution. On the first branch of 


(3) 18 Ind, Cas. 453; 22 M. L, J, 247; (1912) M. W. 
N. 68; 11 M. L, I 58, 


768 ` 


| INDIAN CASES. 


[1916 


BISHESHAR SINGH V., 1IRBHAWAN BAHADUR SINGH. 


the question, there is a decision of this Court 
reported as Kanakasabat Mudaliar vy. Ponnusamt 
Mudaliar (4), which clearly lays down that as 
regards properties which survive to the minor 
son of a Hindu testator as ancestral family 
property on the death of the father, the father 
has no power to appoint a guardian. That 
case has been followed by a single Judge of 
this Court in Krishna Aiyar v. Chakrapani 
(5), though the case of Soobah Pirthee Lal Jha 
v. Soobah Doorgah Lal Jha (6) which was fol- 
lowed in Dr. George Albrecht v. Buthee Jellamma 
(3) seems to hold a different view. The actual 
decision in Dr. George Abrecht v. Bathee Jel- 
lamma (8) established the validity of the ap- 
pointment by the father of the guardian only 
of the person of his minor child. One of the 
learned Judges who was a party to the 
decision in Dr. George Albrecht v. Bathee 
Jellamma (3) was also one of the Judges who 
remanded the case reported as Kanakasabar 
Mudaliar v. Ponnusami Mudaliar (4) for a 
finding to the lower Court on the issue as to 
self-acquisition, which finding would be 
required only on the view that as regards 
joint family properties, a Hindu father has 
no right to appoint a person by Will to be 
the guardian of such properties on behalf of 
the minor son. I would, therefore, follow the 
decision in Kanakasaba: Mudaliar v. Ponnu- 
samt Mudaliar (4) andshold that if these pro- 
perties were the ancestral private properties 
of the testator, appointment by Will of a 
guardian of such properties was invalid. If 
they were, however, properties dedicated to 
a religious trust then no question of guard- 
janshipat all arises and no question, therefore, 
of removing a testamentary guardian. I 
might, however, state that I am strongly of 
opinion that the properties belonging to this 
thirumaligat and the similar three other athan 
thirumaligais are private properties and not 
trust properties and I prefer to follow the 
decision of Sir Subramania Iyer and Davies, 
JJ., in Appeal Suit No. 12 of 1903 (filed as 
Exhibit L in this case) in preference to the 
decision (filed as Exhibit XVIII) in Appeal 
Suit No. 101 of 1873. 

Finally, there is the question whether 
“itis for the welfare of the minor” (see 


(4) 21 Ind. Cas. 848. 
(5) 29 Ind. Cas. 475, 
(6) 7 W. R. 73, 


section 7 of the Act) that a guardian of 
the person or property or both should be 
appointed; and whether the guardian of the 
person appointed by the Will (if such appoint- 
ment is held valid) should be removed for 
the purpose of the appointment by the Court 
of a guardian according to section 7 of the 
Act. If the appointment of the guardian 
of the property by the Will is inwvalid, as I 
have held, the mother becomes guardian of 
the properties and I see no necessity why 
the mother shonld be appointed again by the 
Court. The petitioner is clearly rot: a 
person fit to be the guardian both by reason 
of his character as appears from his evidence 
and‘the reason of his position in life as men- 
tioned by the District Judge. Similar 
remarks apply to the suggested appointment 
of the 4th respondent. As the boy, I believe, 
is almost sure to become an Achariar Pre- 
ceptor as soon as he gets his upanayanam 
performed, I do not think it necessary in his 
interests to appoint a -guardian for his 
person or property so as to advance the age 
of majority of the boy from 18 to 21. I wonld, 
in the result, dismiss the appeal with costs 
of the respondents Nos. 6, 7 and 8, the 
charges advanced against whose management 
of the estate were withdrawn in the lower 
Court. 


Moore, J.—I agree. 


Appeal dismissed, 
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In Oudh, no inference as to a person's proprietary 
right cun be drawn from the mere fact that the first 
is Settlement was made with him, [p. 769, 
col. 1. 

Maharaja Jagatjit Singh Bahadur v. Suraj Bakhsh 
Singh, S O, C. 145 at p. 148, referred to. 
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Appeal from the decres of the Districts 
Judge, Rae Bareli, dated the 22nd May 1915, 
upholding the order of the Subordinate 
Judge, Rae Bareli, dated the 15th February 
1915. 

Syed Zahur Ahmad, for the Appellant. 


Mr. Mohammad Wasim holding brief of 
Pandit Gokaran Nath Misra, for the Respond- 
ent. : 


JUDGMENT.—In this case it was open 
to the defendant to establish his title as 
under-proprietor by proving that his 
predecessors-in-interest had formerly been 
proprietors, that the land in suit had 
been held by his predecessors-in-interest at 
sometime since the 13th February 1844, 
and that it had been held by such 
persons as sir or nankar when ‘they were in 
proprietary possession, or by proving that 
there had been a specific grant of under- 
proprietary right or an acknowledgment by 
the talukdar. There has been no attempt 
to establish a specific grant or an acknowledg- 
ment, but he has based his claim upon the 
fact that his predecesscrs-in-interest were 
put in possession by Government as proprie- 
tors furing the Sammary Settlement of 1856. 
This circumstance does not help him in 
‘any way. As is observed by Wells, A. J. C., 
in Maharaja Jagatjit Singh Bahadur v. Suraj 
Bakhsh Singh (1), “Now it is also a matter 
of general history that one of the causes 
which led up to the Mutiny in Oudh was 
the wholesale disregard of the rights of 
the talukdars and the making of the 
Summary Settlement with any persons of 
a somewhat superior status who were 
found in the villages. No inference, therefore, 
as to the proprietary right can be drawn 
from the mere fact that the Summary 
Settlement was made with defendant’s 
family.” The circumstance that the first 
Summary Settlement was made with his 
family can, therefore, be overlooked. What 
else remains? At the time of the second 
Summary Settlement the defendant's family 
claimed proprietary rights in the village on 
the ground that they were the old zamindars 
who had baen forcibly dispossessed by the 
taluk lar. Their case was that the taluk. 
dar kad dispossessed them about 1838 by 


(1) 8 0.0. 145 at p. 143. 
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compelling them to execute a fictitious deed 
of mortgage in his favour. This view 
found acceptance.with Captain Orr, Daputy 
Commissioner, but it was overruled by the 
Commissioner who found that the village 
should be given fo the talukdar. He stated, 
Sufficient grounds are not, in my opinion, 
recorded for depriving the talukdar of this 
village, of which he holds possession from 
eighteen years previous to annexation. Com- 
pulsory or not, the possession is undisputed 
and we cannot enter into rights and wrongs 
of a period prior to annexation.” The 
Chief Commissioner upheld this view. 
There had been a previous arbitration of 
some kind with respect to the mortgage. 
But it is not clear that the award of the 
arbitrators could have had any legal effect, 
and it cannot be stated that there was any 
finding to the effect that a valid mortgage 
existed. The defendant’s family did not 
choose to dispute the decision of the Settle- 
ment Court and did not establish their title 
as mortgagors anywhere. We thus have it 
that, on the findings of the Chief Commis- 
sioner of Ondh, the defendant’s family had 
been out of possession ever since 1838, 
although they recovered possession in 1856 
under the first Summary Settlement. 


In these circumstances I agree with the 
lower Courts that the defendant-appellant 
has failed to establish any under-proprietary 
right. I dismiss his appeal. He will pay 
his own costs and those of the respondent, 


Appeal dismissed. 


MADRAS HIGH COURT. 
Secony Civiu Avpeat No. 2348 o 1914. 
April 6, 1916. 
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Mr. Justice Bakewell. 
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party of Registrar's order refusing to excuse delay— 
Apreal to Registrar—Order of refusal, whether amounts 
to refusal to register—Suit in Civil Court, maintain- 
ability of ~Jurisdiction. 

Per Seshagiri Atyar, J—An order refusing to excuse 
delay in the presentation of a document for regis- 
tration under section 25 (1) of the Registration 
Actis an order refusing to register the document, 
‘which furnishes ground for a civil suit under 
section 77 of the Act. And it makes no 
difference whether the order was passed on an 
application’ direct to the Registrar under section 76 
or onareference by the Sub-Registrar with whom 
it was, in the first instance, lodged. [p. 771, col. 2.] 


Where a Sub-Registrar simply communicates to 
the party the Registrar’s order refusing to excuse 
the delay with his own endorsement that ‘regis. 
tration is refused,’ the order of the Sub-Registrar 
is practically one refusing to admit a document to 
registration, from which an appeal lies to the 
Registrar. [p. 771, col. 2.] 

The appeal to the Registrar may also be regarded 
‘as an original application to him under section 76, 
and his dismissal of the appeal is, in effect, a 
refusal to direct the Sub-Registrar to register the 
document, which will furnish a cause of action under 
section 77. [p. 771, col. 2.] 

Narasimha Nayanevaru v. Ramalingama Rao, 10 M. 
L. J. 104; Sivarama Pattar Kariakar v. Edathit 
Madhathil V. Krishna Iyer, 23 Ind. Cas. 23; 26M. L. J. 
ou 15 M. L. T. 233; Kanhaya Lal v. Sardar Singh, 29 

. 284; 4 A. L. J. 171; A. W, N, (1907) 46; Kudarathi 
pes v. Na ajibunnesen, 25 ©. £3 and Udit Uradhia v. 
Imam Bandi Bibi, 24 A. 402; A. W.N. (1907) 99, 
followed. 

Gangava v. Sayava, 21 B. 699, dissented from. 

Per Bakewell, J., dissenting —A refusal to excuse 
delay in the presentation of, a document is not a 
refusal to register it, [p. 172; col. 2.5 

There is no remedy given by the Registration Act 
‘in cases where a Registrar refuses to enlarge 
the time for presentation or enquiry under section 
25 or section 34. The discretion is expressly con- 
ferred on the Registrar and the Act gives no juris- 
diction to the Civil Court to control or revise it, [p. 
772, col. 2.) 

Section 77 of the Registration Act is expressly 
limited to orders of refusal under section 72 or 
section 76 und when there is no such order, a suit 
will not lie thereunder. [p. 778, col. 1.] 

Section 77 provides, in effect, for anew trial of 
the question of admissibility of a document to 
registration after the inquiry directed by sections 
84and86. Lp. 77], col. 2.] 

Narasimha Nayanevarw v. Ramalingama Rao, 10 M. 
E. J. 104, dissented from. 

“Gangava v. Sayava, 21 B. 699, approved. 


` Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No. 113 of 1914, 
preferred against that of the Court of the 
District Munsif, Tiruturaipundi, in Original 
Suit No. 71 of 1913. 


Mr. Viswanatha Sastra for Mr, G, S. Rama- 
chandra Atyar, for the Appellant, 
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° Mr. 


K. 8. Ramabhadra Atyar, Amicus 
Curie. - 


JUDGMENT. 


SESHAGIRI Aryan, J.—The facts are not 
in dispute in this case. The defendant 
executed a sale-deed to the plaintiff on 
“the 3rd of September 1912. Owing to the 
non-payment of the consideration in full, 
the defendant refused to get the document 
registered. The plaintiff presented it to 
the Sub-Registrar for compulsory registra- 
tion on the 8rd of January 1913. On that 
day according to the evidence of the Sub- 
Registrar, he was so busy that he was 
not able to find time to receive the document 
and to issue summons to the defendant. 
The Sub-Registrar, therefore, suggested that 
the document should be presented the next 
day with an application for excusing the 
delay in not having presented it earlier. 
This was done. The application for excusing 
the delay was lodged with the Sub- Registrar 
under section 25, clause (2), of the Registra- 
tion Act to be forwarded to the Registrar. 
The Registrar did not excuse the delay. 
His order has not been put on the record. 
The Sub-Registrar passed final orders on 
.the 14th January 1913 in these words: 
“Inasmuch ag no permission has been given 
for accepting the said document for 
registration under section 25 of the 
Registration Act, in Current Memo. No. 
79, General, dated llth January, current 
year, issued by the Registrar the registration 
of this document is refused under sub. 
section 5 of section 24 of the Registration 
Rules.” (Exhibit E.) Thereupon an appeal 
was preferred to the Registrar. This was 
dismissed on lst February 1913. The 
present plaint was presented under section 77 
of the Registration Act on the 3rd of 
March 1918. It was conceded before us 
that the suit was within thirty days of 
the order of the Registrar. The Subordinate 
Judge differing from the District Munsif 
gave a decree to the plaintiff. 


In this second appeal as the respondent 
was not represented, we requested Mr. 
Ramabhadra Iyer to assist as amicus curi, 
We are indebted to him for his clear 
and able argument. The appellant’s case 
was presented to us with equal ability and 
clearness by Mr. Viswanatha Sastri, 
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The main contention for the appellant 
was that this suit is not within the 
purview of section 77 of the Registration 
Act, Mr. Viswanatha Sastri argued that 
the order of the Sub-Registrar communi- 
cating the opinion of the Registrar that 
the delay in presentation will not be 
excused is not an order “refusing to adnitt 
u document to registration,” as contemplated 
by section 72, clause (1), of the Act and 
that no appeal lay to the Registrar against 
that communication. Therefore the appeal 
to the Registrar and the order thereon 
(Exhibit F) were both incompetent and 
furnished no ground for a suit under section 
77. Before dealing with the few cases 
cited in argument, I shall examine the 
sections. It is true that under section 25, 
the power to exense the delay in presentation 
is vested solely in the Registrar. What 
the Sub-Registrar has to do is simply to 
send up the papers tothe Registrar. The 
party is still before the Sub-Registrar; 
the final word has to be said by him 
although be is bound by the opinion of 
his superior. The next question is, did the 
Sub-Registrar “refuse to admit the document 
to registration’? The fact that he has 
no option in the matter does not affect 
the solution of the question. In his order, 
Exhibit E, he says that “the registration 
of this document is refused.” Of course, 
if he had no power to pass the order, 
the words used by him will not avail the 
plaintiff. In my opinion, he has the power 
to pass an order whether he would register 
the document or not and that order would 
be strictly within his rights. The Registra- 
tion Act uses two or three expressions 
which have eansed some confusion of 
‘thought. Refusal to register, refusal to accept 
for registration, refusal to admit for registration 
are used in the body of the Act without 
indicating the difference in the meaning 
‘to be attributed to these expressions. In my 
view, the order of the Sub-Registrar is “a 
refusal to admit the document to registra- 
tion” and as such is appealable. Mr. 
Viswanatha Sastri pointed ont an anomaly 
which this interpretation would involve. 
-By the appeal tothe Registrar in such cases 
that officer is asked to review his own opinion 
given on the evparte representation of the Sub- 
Registrar. There is force in this argument. 
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The only answer is thab on the previous 
occasion when he passed orders on the 
papers sent to him by the Sub-Registrar, the 
Registrar was acting in his advisory capacity. 
My attention has not been drawn to any 
provision which enables a party who has 
lodged his application for excusing the delay 
before the Sub-Registrar to be heard’ in 
support of his application. But when he 
hears an appeal, he is performing a judicial 
act and the parties have a right of audience. 
It may be that the Legislature intended that 
he should reconsider his decision for good 
cause shown. However that may be, I am 
unable to say that the order of the Sub- 
Registrar is not one refusing to admit the 
document to registration. An argument was 
founded onthe use of a similar expression 
in section 58, and it was said that admitting 
to registration is a technical language which 
contemplates some preliminary steps. I am 


not convinced by this argument. i 


There is one other aspect of the question» 
Section 76, clause (1) (4), contemplates an 
original application to the Registrar to direct 
the registration of a document by a Sub; 
Registrar. No doubt such an application 
may be lodged with the Sub-Registrar for its 
being forwarded to the Registrar. But the 
language is not mandatory. Under clause 1 
of section 25 it is competent to the Registrar, 
if the delay does not exceed 4 months, to 
excuse it on certain conditions and direct the 
registration of the document. There is no- 
thing in the Act to preventa party from apply- 
ing to the Registrar to excuse the delay. 
Section 76, clause (1) (b), implies that such 
a direct application is competent. If this 
is correct, the appeal preferred by the plaint- 
iff against the order of the Sub-Registrar . 
may be regarded as an original application 
to the Registrar to excuse the delay. The 
fact that he expressed an unfavourable 
opinion when the papers were forwarded to 
him would not prevent his entertaining an 
original application. His dismissal of the 
appeal would be in effect refusing to direct 
the Sub-Registrar to register the document. 
Such a refusal would furnish a eause of 
action for a suit under section 77. 


I have thus far avoided discussing the 
case-law on the point. The decision strong. 
ly relied upon is that reported as Gangara v, 
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Sayava (1). In this case immediately on the 
receipt of the arder refusing to excuse the 
delay, the suit under section 77 was filed. 
With all respect I am unable to concur in the 
view that the refusal to excuse the delay is 
not a refusal to register. I am fortified, in 
my opinion, by the view taken in Madras in 


Narasimha Nayanevaru v. Ramalingama 
Rao (2) and Stvarama Pattar Karia- 
kar v. Edathil Madnathil V. Krishna 


Iyer (8), which seem to disapprove of the 
Bombay decision. The decision in Kanhaya 
Lal v. Sardar Singh (4) isin conflict with the 
Bombay decision although it is not referred 
to in the judgment. The reasoning in 
Kudratht Begum v. Najibunnessa (5) is also 
in favour of the view I Have taken. Udit 
Upadhia v. Imam Bandi Bibi (6) does not 
really touch this case. 


of 
laid 


For the reasons above given, I am 
opinion that the suit was properly 
under section 77 cf the Registration Act. 


1 would, therefore, dismiss the second 


appeal. 


BAKEWELI, J—For the purposes of this 
appeal it is necessary to examine the pro- 
cedure prescribed by the Indian Registration 
Act, 1908, for the registration of documents, 
A party claiming under*a document must pre- 
sent it at the proper registration office (section 
32) and in certain cases the registering 
officer is forbidden to accept it forregistration 
[see sections 20 (1), 21 (1), (4), 23, 71 (2)]. 
‘Sections 34 and 35 and Part VII prescribe the 
‘procedure to be followed upon the inquiry 
held by the registering officer when he has 
accepted a document for registration, and 
Part XI (B) deals with the procedure after 
this inquiry when he has decided to admit it 
‘to registration. 


There are, therefore, three principal stages 
in the registration of a document, first, its 
acceptance by the officer, secondly, his inquiry 
as to its admissibility to the register and 
thirdly, his placing it upon the register. 


21 B. 699. 
10 M. L. J. 104. 
23 Ind.-Cas. 23; 15 M. L. T. 283; 26 M. L. J. 


6 
(3) 
801. 
" (4) 29 A 284; 4 A. L. J. 171; A. W. N. (1907); 46. 


(5) 25 C. 93. 
(6) 2$ A, 402; A. W. N. (1902) 99. 
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The Actis silent as to the effect of a refusal 
by the officer to accept a document for regis- 
tration except where the time limited for 
presentation has expired, in which case the 
principal registering officer has a discretion 
to enlarge the time (section 25), but possibly 
the Kegistrar might act under section 68 (2). 

Section 73 provides for an application 
to the Registrar where in the inquiry before 
a Sub-Registrar a party has denied execu- 
tion, and section 72 provides an appeal to the 
Registrar where a Sub-Registrar has in other 
cases refused to admit a document to regis- 
tration. Section 75 deals with the order of 
the Registrar in an inquiry by him as to the 
execution of a document by a party. 

Section 76 prescribes the procedure to be 
followed by the Registrar when he refuses to 
register a document or to direct its registra- 
tion under section 72or 75. Section 77 pro- 
vides a remedy by suit in aCivil Court in cases 
where the Registrar has refused to order a 
document to be registered under either of the 
last mentioned ‘sections. This section, there- 
fore, provides in effect for a new trial of the 
question of admissibility of a document to 
registration after the inquiry directed by 
sections 34 and 35. 


Section 34 prohibits the officer from regis- 
tering a document unless the executants 
appear within ‘the period limited by section 
23 for the presentation of the document, 
and provides that in such a case an application 
may be made to the Registrar to enlarge the 
time. 


There appears to be no remedy given 
by the Act in cases where the Registrar 
refuses to enlarge the time for presentation or 
inquiry under section 25 or section 84. 

In the present case, the respondent present- 
ed a document to a Sub-Registrar on the last 
day of the period fixed by section 23 and was 
advised by him to present a petition to the 
Registrar for further time and the respondent 
accepted his advice and applied accordingly 
under section 25. It is clear that the Sub- 
Registrar should have accepted the document 
for registration, and that the party should 
then have applied to the Registrar under 
section 34. I think that it.is equally clear 
that the Sub-Registrar did not refuse to 
accept the document for registration, and 
did not consider whether it was admissible 
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to the register, and, therefore, did not refuse < Ramalingama Rao (2) which is not binding on 


to admit it to registration, but merely offered 
advice. There was, therefore, no order refus- 
ing to admit the document to registration 
from which an appeal would lie under section 
72, and no order of the Registrar refusing to 
direct registration under that section. Section 
77 is expressly limited to orders of refusal 
under section 72 or 76, and when there is no 
such order a suit will not lie thereunder. 

The subsequent pruceedings by the respond- 
ent were taken after the expiration of the 
period limited by section 23 and after the 
order of the Registrar refusing to enlarge 
the time and the Sub-Registrar and Registrar 
were prohibited by that section from accept- 
ing the document for registration, and the 
orders passed by them were, therefore, not 
orders refusing to admit a document to 
registration within the meaning of the Act. 

If the respondent had followed the proce- 
dure prescribed by section 34 it would still 
have been within the discretion of the Regis- 
trar to refuse an enlargement of the time, 
and I do not think that the Act provides 
any means of revising such an order, If the 
action of the Sub-Registrar be taken as 
equivalent to an acceptance of a document 
for registration and a refusal to admit it to 
registration under section 34, it would seem 
that the respondent has not adopted the 
remedy prescribed by that section. If, how- 
ever, the application for enlargement of 
time be regarded as made under section 34 
and not under section 25, the Registrar has 
exercised hig discretion by refusing further 
time. = 

If, under the circumstances of this case, the 
Court passed a decree directing the document 
to be registered it would, in my opinion, be 
either exercisinga diseretion expressly con- 
ferred upon the Registrar or revising his 
order refusing to enlarge the time for accept- 
ance of a document; and the Act gives no 
such jurisdiction to the Court. 


‘ It is regrettable that the Sub-Registrar 
should have tendered, and the respondent 
have accepted, advice which was not in 
accordance with the provisions of the Act, 
but the Act does not appear to afford any 
remedy unless the action of the Sub- Registrar 
be held not to fall within section 86. 

I respectfully dissent from the dictum 
contained in Narasimha Nayanevaru y. 


t 


this Court, and accept the ruling in Gangara 
v. Sayava (1) which draws a distinction 
between a refusal to accept and a refusal to 
register a document. 

There has been no argument before us as 
to whether proceedings could be taken other- 
wise than under the Act against a Registrar 
or Sub-Registrar who has refused to accept a 
document for registration, but in the ease ofa 
Snub-Registrar I am inclined to the opinion 
that section 68 provides a remedy. I would 
allow this appeal and restore the decree of 
the District Munsif with costs throughont. 

SESHAGIRI Aryar, J.— As my learned brother 
has taken a different view, my judgment 
which confirms that .of the lower ‘Appellate 
Court prevails. In the resnlt the second 
appeal is dismissed. As the respondent 
does not appear there will be no order as 
to costs. í 


Appeal dismissed. 
V.R.P. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
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April 10, 1916 
Present:—Mr. Kendall, A. J. C. 

RAM SAMAJH PANDE—Puarntirr— 

APPELLANT 
versus 

RAMJAS AND oTuers—Derenpants— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 41-—~ 
Ostensible owner, transfer by—Transfer, when good 
~—Reasonable care by transferee. Sn ae 

The provisions of section 41 of the Transfer 
of Property Act apply toa case where a transfer 
is made by a person whose name appears in the 
khewat and the real owner not only oxpressly 
consents io allow that person to become an osten- 
sible owner of the property transferred but also 
takes an active part in settling the terms of the 
transfer, inasmuch asin such a case the transferee 
must be regarded to have taken reasonable care. 


.[p. 774, col. 1.) 


Partap Ohand v. Saiyida Bibi, 23 A. 442, 
(1901) 187, distinguished from. 

Appeal from the decree of the Additional 
Judge, Fyzabad, dated the 17th May 1915, 
reversing the order of the Munsif, Fyzabad, 
dated the 3rd February 1914, 


A. W.N. 
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GOPISETTI NARAYANASWAMY NAIDU GARU V. KUNAPARAJU OBINA VENKATARAJU,. 


Babu Basdeo Lal holding brief of Mr, A. 
P, Sen, for the Appellant. 


Pandit Gokeran Nath Misra and Babu. 


Sundar Lal, for Respondents Nos. 2 and 8. 


JUDGMENT.—The only question for 
decision in this appeal is whether the pro- 
visions of section 41 of the Transfer of Pro- 
perty Act apply to a certain transaction. 
It is not necessary for the purposes of this 
Court to do more than to set out that the 
appellant claimed throngh one Sheo Sahai, 
while the. defendants-respondents defended 
the. “suit relying on their: title through one 
Nackchhed. The respondents were in pos- 
session of certain property by transfer from 
Nackchhed, from which it was sought to 

‘oust them by means of this suit. On the 
death of Bisheshar the name of Nackchhed 
was ‘recorded in the-revenue papers in 1907. 
It has-been found by the Courts below, as a 


matter of fact, that Sheo Sahai, rather than- 


Nackehhed, was heir to Bisheshar, It is 
-proved that at the time of the transfer 
the respondents’ father ascertained that the 
property stood in the name of Nackchhed 
in the khewat. It is further proved that 
he made inquiries at the time and learnt 
from one Ram Lakhan that Nackchhed’s 
name had been so entered in succession to 
Bisheshar with the actual consent of Sheo 
Sahai’ as Bisheshar’s lawful heir. It has 
further been found that*Sheo Sahai was 
himself taking an active part in settling 
the. terms of the transfer by Nackchhed in 
favour of the respondents’ father, and that 
Sheo Sahai’s pretending entire ignorance 
of this transfer was palpably false. That 
being so, it is clear not only that Sheo 
Sahai expressly consented to allow Nack- 
chhed to become ostensible owner of the pro- 
perty,.but that he took an active part in 
the transfer by that ostensible owner in 
favour of the respondents’ father. In these 
circumstances the learned District Judge 
was right in holding that the transferee 
took. reasonable .care. He was not called 
upon to go-to the length of consulting 
the- mutation record. For the appellant 
the .attention of this Court has been direct- 
ed to Partap Chand v. Saiyida Bibi (1); but 
the facts of that case can be entirely 
differentiated, In that case reasonable care 


(1) 23 A, 442; A, W, N, (1901) 187, 


“The appeal is, therefore, 


was not taken. There was in that case‘ 
reliance on the entries in the khewat and: 
no more; and the circumstances of that case: 
were such that a mere entry in the khewat 
ought not to have satisfied a transferee’ 
acting with reasonable care. The present. 
case is different. To begin with, circum- 
stances did not exist which should have- 
excited the suspicion of the transferee as to 
the accuracy of the khewat: and again, there 
was also the direct intervention of the real 
owner both at the time of the entry in the 
khewat and at the time of the  transfer.: 
dismissed. The: 
respondents may have their costs. | 


Appeal dismissed. 


MADRAS HIGH COURT, x 

APPRAT, AGAINST ORDER No. 193 or 1915. 

February 17, 1916. ‘ 

Present:—-Mr. Justice Sadasiva Aiyar and 

Mr. Justice Moore. 
GOPISETTI NARAYANASWAMY 
NAIDU GARU, Receiver, NIDADAVOLE' 
AND MEDUR ESTATES—Derenpanr No, 1 
— APPELLANT 
VETSUS 
KUNAPARAJU CHINA VENKATA 
RAJU AND OTHERS— PLAINTIFES AND 
DeRENDANTS Nos. 2 10 4 — RESPONDENTS. 

-Civil Procedure Code (Act V of 1908), ss. 47, 144, 
151—Restitution, -suit for-—Conversion pf suit into. 
application under s. 47—Application barred at date 
of suit, effect of—Linitalicn Act (IX of 1908), Beh. 1 
Art, 166. 

The discretionary power given to a Court by 
section 151, Civil Procedure Code, cannot enlarge 
the scope of section 144, Civil Procedure Code, and 
cannot convert an application for a relief which has 
nothing to do with restitution into an application 
for restitution. [p. 775, col. 1.] 

A suit can be converted into an application under 
section 47 of the Code of Civil Procedure only if 
the application under section 47 of the Code of 
Civil Procedure would not be barred by limitation 
on the date of the suit. [p. 775, col. 1.] 

Appeal against the order of the Court 
of the Temporary Subordinate Judge of 
Bezwada, in Appeal Suit No. 99 of 1913, 
(Sub-Court Ellore, transferred for disposal), 
preferred against the decree of the Court 
of the District Munsif, Bhimavaram, in 
Original . Suit No. 4 of 1912 (Original, 


Vol, XXXIV] 
ALI HUSAIN KHAN Y. BANDI BIBI, 


‘Suit. No. 459 .of- 1909 on the file of 
the Coart of the Additional District Munsif 
of Narsapur). - 


-FACTS.—A decree was passed against 
plaintiff who had been substituted as the ra- 
presentative of his deceased brother in a suit 
against. the assets of plaintiff's brother in 
plaintiff's hands. Plaintiff's separate pro- 
perty was attached in execution of that 
decree and sold in 1907. Plaintiff objected 
to the attachment and sale, but-his objec- 
tion was disallowed and no appeal was 
preferred against the Court’s order. Sub- 
sequently, another judgment-creditor of the 
plaintiff's brother attached the same pro- 
perty and brought itto sale. The plaintiff 
intervened by petition, claiming the property 
as his. The District Munsif dismissed. 
the application,, which ~was, however, 
reversed on appeal, Plaintiff then instituted 
the present suit to recover the property 
from thé auction-purchaser on the ground- 
that he was entitled to restitution. 
The District Munsif dismissed the suit. 
On appeal, the Subordinate Judge-.reversed 
the Munsif’s decree and remanded the 
case for a fresh enquiry. The defendant 
appealed to the High Court against the order. 
of remand. 


Mr. M. Purushothama Naidu, forthe Ap- 
pellant. 


Mr. V. Ramesam, for the Respondent. 


JUDGMENT,.—The learned Subordinate 
Judge, while admitting that section 144 
cannot help the plaintift (Ist respondent) 
as the order of attachment and sale of 
plaint properties in execution in the former 
snit was never varied or reversed, has 
nevertheless allowed the suit to be treated 
as an application for restitution and he 
invokes section 151 of the Civil Pro- 
cedure Code in his support. We do not 
think that section 151 can enlarge the 
scope of section 144 or can convert an 
application for a relief which has nothing 
to do with restitution into an application for 
restitution. 

Mr. V. Ramesam, however, for the 
respondent, argues that the suit can be 
converted into an application under section 
47 of the Civil Procedure Code. No 
doubt it can be, if the application under 
section 47 would not be barred by limitation 
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on the ‘date of the ‘suit. The lower Courts 
have held that it would be so barred, but 
Mr. .Ramesam contends that their view is 
erroneous. 

The respondent was added on the record 
as judgment-debtor in the former suit 
thongh in a representative capacity. His 
property was attached and sold in 1907, 
and he knew of it at least in March 
1908. The present suit was brought on 
12th August 1909. . So long as a sale 
in execution confirmed by the Court 
subsists, the judgment-debtor cannot be 
heard to state that he is stillthe owner. 
of the property so sold till he sets 
aside the sale by appropriate proceedings. 
Article 166 of the Limitation Act is 
quite clear and he ought to file his 
petition to set aside the sale within 30 days 
of the sale: 

The lower Court’s view is, therefore, 
right, namely, that this is nota fit case 
for exercising the discretion given under 
section 47, clause (2), to convert a suit 
into an application under that section, as 
the application would be barred under 
Article 166. 

The appeal is allowed, the Subordinate 
Judge’s order is set aside and the District. 
Munsif’s decree is restored with costsin this 
and inthe Sub-Court payable to the appel- 


lant by the plaintiff. 


Appeal allowed, 
VRP. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Crvin Appeat No. 282 or 1913, 
May 20, 1915. : 
Present: — Mr. Lindsay, J.-C. = 
ALI HUSAIN KHAN, DECEASED, AND 
AFTER HIS DRaTH TAJUDDIN KHAN anp 
OTHERS—PLAINTIFS3— APPELLANTS 


- Versus ‘ 
Musammat BANDI BIBI—Derenpant— 
RESPONDENT. 


Declaratory suit—Revenue registers, entry in, adverse 
to plaintiff's title— Limitation 

Where a plaintiff’s case is that a cloud is thrown 
upon his title by reason of an entry in the revenue 
registers, and he seeks by » declaratory suit fo 
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the removal of that cloud, the limitation for snch 
a suit runs from the date on which the entry in the 
revenue registers was first made. [p. 777, col. 1.] 


Appeal from the decree of the Sub- 
ordinate Judge, Tahsil Biswan, District 
Sitapur, dated the 28th August 1913. 

Syed Nabi Ullah and Babu Puttoo Lal, for 
the Appellant. 

Babu Ram Chandra, for Respondents Nos. 
1, 8 and 4. 


JUDGMENT.—This appeal has arisen 
out of a suit which was brought by Ali 
Husain Khan against his daughter Musam- 
mat Bandi Bibi. Ali Husain has died 
since the institution of this suit and his 
representatives’ names have been brought 
on the record. The case made out in the 
plaint was to the following effect. The 
plaintiff alleged that at the time of the last 
Settlement of the Gonda district he was 
contemplating going on a pilgrimage to 
the Kaba and he, therefore, applied to the 
Settlement Authorities to have his under- 
proprietary share of 5 annas 4 pies situated 
in the village of Fakeri Bankat recorded 
in equal shares in the names of his three 
daughters, one of whom was the defendant 
Musammat Bandi Bibi. This mutation was 
effected. It was alleged in the plaint that 
notwithstanding the order for mutation the 
plaintiff remained all along in possession 
of the property. He was unable to carry 
out his intention to go “on the pilgrimage 
and, therefore, never gave up possession 
over his share. The plaintiff further 
went on to say that afterwards he made 
applications to the Revenue Courts to 
have the khewat corrected hy removal 


of the name cf Bandi Bibi from the record.’ 


The Revenue Courts refused to amend the 
khewat and he, therefore, brought this suit, 
which was framed as a suit for possession of 
a l-anna 9-pies 18-krants odd share. In 
the 6th paragraph of the plaint it was 
stated that the cause of action had accrued 
on the 3rd of August 1907 and the 14th 
of July 1909, tkese apparently being the 
dates on which the Revenue Courts had 
refused to amend the khewat. . In the 
fourth paragraph of the plaint it was stated 
that the plaintiff treated the refusal of the 
Court to amend the khewat as amounting to 
a dispossession of him from his property, 
and so the suit was brought as one for 
possession. The defendant set up that there 
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had been an oral gift of the property to- 
hber and that she had all along been in 
possession. The Court of first instarice 
came to the conclusion that actual possession 
had all along remained with the plaintiff 
and that there had, as a matter of fact, 
been no oral gift in favour of the defendant. 
The Munsif gave the plaintiff a decree for 
possession, relying upon the case reported 
as [taj Narain Das v, Shama Nando Das 
Chowdhry (1), in. which it was held that 
where an entry had been made adversely 
to the plaintiff in a revenue register in 
circumstances such as appear in the present 
case, the plaintiff was entitled to bring a 
suit for recovery of legal possession. The 
case went in appeal to the Subordinate 
Judge of Gonda, who pointed out that the 
Caleutta ruling whicli had been relied on 
by the Court of first instance had been 
overruled by the decision of Raj Narain Das 
v. Shamananda Das Chowdhry (2) and he 
further referred toa ruling of this Court, 
Khurshaid Ali v. Mahbub Ali (3) (Munshi 
Jwala Prasad, Selected Cases, p. 270), in 
which it was held that there was' no dis- 
tinction to be drawn between legal possession 
and actual possession. The Subordinate 
Judge came to the conclusion that the 
decree of the first Court could not be 
supported, for the plaintiff had alleged- in: 
his plaint that he was actually im posses- 
sion and had sought no other relief than a 
decree for possession. He dismissed the 
suit, therefore, on the ground that it was 
not maintainable, i 

It has been argued here in appeal 
that no issue as to the maintainability of 
the snit was raised in the Court of first 
instance, and that no doubt is correct. 
The lower Appellate Court is wrong, 
I think, in saying that a defence of this 
kind was disclosed in the 7th paragraph 
of the defendant’s written statement. 
Again, the learned Subordinate Judge re- 
marks that although no issue was framed 
the Munsif seems to liave Had the point 
before his mind. This again does not 
appear tome to be correct. However, the 
question which I have now to deal with is 
what relief, if any, can be given to the 


(1) 26 C. 845; 40. W. N. 162. 
(2) 33 C. 1362. 
(3) Select Cases No. 226, 
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appellant in second appeal. The learned 
Counsel for the appellant has argued that 
amendment of the plaint ought to be 
allowed at this stage and that the plaint 
having been amended, the plaintiff should 
be given a declaration to the effect that he 
is entitled to possession of the property in 
suit. He claims that notwithstanding the 
omission to ask for a declaratory relief in 
the Court of first instance this relief can 
be given now: On the other hand, the 
argument is that no declaratory relief can 
be given in the present case because the 
suit for declaration is barred by limitation. 
It seems tome that this latter contention 
must be accepted. If the plaintiff’s case 
is, as it now appears to be, thata cloud 
is thrown “upon his title by reason of an 
entry in the revenue registers—a cloud 
which he wishes to have removed - then 
it seems to necessarily follow that limitation 
for a declaratory suit must run from the 
date on which this entry in the revenue 
papers was first made. The order by which 
mutation was effected was made on the Ist 
of September 1900 and this being so, a de- 
claratory suit for which the period of 
limitation if six years is now barred by 
time. I find myself, therefore, unable to 
accede to the application of the plaintiff to 
be allowed to amend his plaint at this 
stage so as to make out a case for 
the grant of a declaratory relief. The 
appeal fails and is dismissed with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL From Orper No. 274 or 1915. 
July 26, 1915. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Richardson. 
MONMOHAN ROY — PLAINTIFE— 
APPELLANT 

i versus. 
HEMANTA KUMAR MOOKERJEE— 


DEFENDANT—RESPONDENT. 

Provincial Insolvency Act (ILI of 1907), s. 43, sub-s. 
(2) and s. 46, sub-ss. (2), (3)—Appeal against an in- 
terlocutory order—Receirer power of, to make inquiry. 

An order calling upon a person who has already 
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been adjudicated an insolvent to show cause why 
an order should not be made against him under gub- 
section (2) of section 48 of the Provincial Insolvency 
Act, is not appealable under sub-section (2) of section 
46 of the Act. [p. 777, col. 2.] 

Quære.— Whether such an order could be appealed 
from by obtaining leave under sub-section 3 of 
section 46? [p. 777, col. 2.] 

A Receiver under the Insolvency Act is an officer 
of the Court and can be authorised by the Court 
to ascertain facts and report them to it with a view 
to the adoption of such steps as may be deemed 
necessary in the interests of justice, suchas paying 
a surprise visit to the insolvent’s house to see if 
he has concealed properties. [p. 778, col. 1.] 

Appeal against the order of the District 
Judge, Faridpore, dated the 22nd and 26th 
May 1915. 

Babus Satis Ohunder Ghose and Bhupendra 
Chandra Guha, for the Appellant. 

Babus Joges Ohunder Roy and Hem Chander 
Majumdar, for the Respondent. 

JUDGMENT. 

Mooxearsek, J.—This appeal is directed 
against an order calling upon the appellant, 
who has already been adjudicated an insol- 
vent, to show cause why an order should not 
be made against him under sub-section (2) 
of section 43 of the Provincial Insolvency 
Act. That section authorises: the Court to 
sentence an insolvent to simple imprisonment 
for aterm which may extend to one year, 
when it is established that he has fraudulently 
concealed property. In this case, some of the 
creditors reported to the Receiver that the 
insolvent had frandulently concealed property 
at his residence. The Receiver obtained the 
permission of the Court to pay a surprise 
visit. Bat the visit was of no use, because, 
although the insolvent was shown the order 
of the Court, he closed the doors and declined 
to admit the Receiver into the house. This 
was reported to the Court, and the Judge 
thereupon made an order on the insolvent to 
show cause in the terms stated. This order 
is clearly not appealable under sub-section 2 
of section 46 of the Provincial Insolvency 
Act, which allows an appeal against an order, 
under sub-section 2 of section 43, for im- 
prisonment of the insolvent, and has no 
reference to an interlocutory order of the 
description now before us. The appellant, 
however, obtained leave of this Court under 
sub-section 3 of section 46 to prefer this 
appeal. Whether sub-section 3 of section 46 
was: even intended to be applied to case 
of this description may be a matter for 
controversy; but it is plain that there are 
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no merits whatsoever in the: appeal. 


show cause why an order should not be 
made against him under sub-section 3 of 
section’ 43; that does not in any way pre- 
judice his position. But, on his behalf, it 
has been argued, first, that the Court shouid 
not have authorised ‘the Receiver to pay a 
surprise visit, and, secondly, that the Court 
had no material for any order. These conten- 
tions are ‘groundless. The Receiver is an 
officer of the Court and when he had good 
-grounds to believe that an enquiry should bê 
made into the conduct of the insolvent, the 
Court could authorise him to ascertain the 
facts and to report them to the Court, with 
a view to the adoption of such steps as might 
-be deemed necessary in the interests of 
justice. Thus, if we assume that the appeal 
is competent, it is clearly groundless, and 
must' be dismissed with costs, three gold 
mohwrs. ‘ 

“Let the record be sent down as soon as 
- possible. 


Appeal dismissed. 


i ae 





MADRAS HIGH COURT. 
| Secono Civit Appean No, 24 or 1915. 
or March 21, 1916. * 
_ Presenti Mr. Justice Coutts Trotter and 
i Mr, Justice Seshagiri Aiyar. 
PALANIANDI CHETTI AND otgers—. 
PLAINTIFF3 — APPELLANTS 
versus 


M.V. APPAVU CHETTIAR AND otHers— 


DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 63 
=Claim by purchaser from judgment-deblor, rejection 
| of—Suit by unsuccessful claimant—Sale in fraud of 
creditors, plea of, in defence, whether lies—Attachment 
after sale—Auoidance of sale necessary before proceeding 
in emecution—-Suit to set aside sale, whether should be 
representative—Transfer of Property Act (IF of 1882), 

s. 58-—Hnglish and Indian Law. 

. In adeélaratory suit under Order XXT, rule 63, 
Civil Procedure .Code, by a vendee from the judgment- 
debtor, the.decree-holder cannot plead in defence that 
the sale was in fraud of‘creditors and could not pre- 
` vail over his decree. Ifthe sale was prior to -the 


attachment, the decree-holder must first seb aside . 


the sale by a sevarate suit. 


. [p. 780, col. 1; , p. 782, 
gol. 2.) 
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The 
insolvent has merely been called upon to 


` [1916; 


-Iswar Timappa y. Devar Venkappa, 
5 Bom. L. R. 19, followed. 


Rajah of Ramnad v. Arunachellam Chettiar, 19: 
Ind. Cas. 596; 24 M. L.-J. 592; (1919) M. W. N. 453;. 
13 M. L. T, 469; Mahamad Haji Zakeria v. Ahmadbdhai. 
Habidbhai, 25 B. 327; 3 Bom. L. R. 368; Phul Kumari’ 
vY. Ghanshyam. Misra, 35 C. 202; 7 C. L. J. 38 (P. C.);! 
12 C. W. N. 169; 10 Bom, L. R. 1;5 A. L. J. 10; I'M 
L. J. 618; ? M. L. T. 606; 14 Bur. L. R. 4l; 85 LA, 
22; Narayana Pattar v. Viraraghavan Pattar, 28 M. 
184; Chidambaram Chettiar v. Sami Atyar, 30 M. 6; 16 
M. L. J. 427; 1 M. L. T. 851, referred to. 


Vasudev Raghunath v., Janardan Sadashiv, 29° 
Ind. Cas. 497; 17 Bom L. R. 522; 39 B. 507, “digs! 
tinguished, 


“27 B. 146. 


Per Coutts Trotter, J—The mere obtaining of: a 
judgment in India creates no title ‘or only an 
inchoate title in the judgment-creditor, aud, theres, 
fore, he must follow up his judgment by attaching 
the properties in order to enable him to utilize. 
section 58 of the Transfer of Property Act in answer! 
to a claim founded on the impeached deed, of: 
transfer. [p. 780, col, 11 

Per Seshagiri Aiyan, JA suit to seb aside a- 
sale as voidable under section 53 of the Trans- 
fer of Property Act need not be a represen-' 
tative’ one by -all the creditors in' a body. 
Any person deeming himself to be defrauded,,. 
defeated or delayed may sue to impeach the trans:, 
action, provided he alleges in his plaint that the sale 
was intended to defraud him and. others similarly’ 
placed. A decree in such a suit will not give any’ 
personal rights to the litigating plaintiff but would 
enure for the benefit of all creditors like himself. 


- [p. 781, cols. 1 & 2; p. 782, col. l] 


Reese River Silver Mining Co.,-v. Atwell, 7 Bq.’ 
347; 20 L. T. 163; 17 W. R. 601; Hakim Lal v. Mooshahar' 
Sahu, 34 C. 999; 6 C. L. J. 410; 11 C. W. N. 889; 
Burjorji Dorabji Patel v. Dhunbai, 16 B. 1, roferred, 
to. 

Sucli suit, however, is not necessary either by tho’ 
ereditor individually or conjointly with the other 
creditors where the transfer is void or has been 
found to be a sham transaction, [p. 782, col. 2.] 


ln England, if a judgment was obtained ut 
Common Law, and a further action was brought 
in the Equity Court to have it_ declared that 
the settlement or conveyance by the debtor 
in fraud of creditors was void, the Court of 
Chancery will not move in the matter until all the 
Common Law remedies had been.exhausted. A 
judgment-creditor in England is in a very favour- 
able position as compared with the judgment- 
creditor in India, He becomes practically tha 


- owner of the property which he seizes either under 


a writ of eligit or fi fa. The judgment-oreditor in 
India is, for all practical purposes, in the same 
position as any ordinary creditor and there is nothing 
in the words of section 53 of the Transfer of Pro- 
perty Act to differentiate between the position of the 
decree-holder and that of ań ordinary creditor. 
[p. 782, cols. 1 & 2.] A : 
Second appeal against “the decree of the 
District Court of Tanjore, in Appeal Suit: 


No. 865 of 1912; preferred | against that 


` Yol. XXXIV] 
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-of the Court of the Subordinate Judge of 
Mayavaram, in Original Suit No. 47 of 1910. 
Mr. A. Krishnaswami Atyar, for the Appel- 
lant. 
Mr.'C. -V. Ananthakrishna Azyar, for the 
Respondents. 


JUDGMENT. 


Courts TROTTER, J.—Although this appeal 
. raises questions of difficulty and importance, 
the fasts material to it can be stated- very 
shortly. The plaintiff sued for a declaration 
that he was the absolute owner by purchase 
-of the suit properties as against the defend- 
ants who were holders of decrees against his 
vendor. .The plaintiff’s title was based on a 
sale-deed, dated the 5th of September 1903, 
from Velayudham Chetty to himself for a 
consideration of Rs. 14,250. It has been 
found that this deed and the transaction 
which is carried out were brought into 
existence with intent to defraud and defeat 
the creditors of the transferor, and that find- 
ing is not and cannot be challenged, but the 
appellant contends that it is not competent 
to the defendants-to invoke that finding in 
aid in the present proceedings. For the 
moment, I am assuming that the transaction 
in question was in this,sense a real one, that 
it effected and was meant to effect a real 
transfer of the property from the transferor 
to the transferee, that is to say, it was not 
a merely colourable paper transaction, leav- 
ing the real beneficial enjoyment of the pro- 
perty with him who purported to transfer it, 
-Had the transaction been a merely colour- 
able one, it would, no doubt, have been void 
and the plaintiff could not have succeaded in 
his action. His contention is that if it is 
only voidable, it stands good until set aside 
in proceedings appropriate for the purpose, 
“such proceedings being a suit brought for 
the express purpose by or on behalf of all 
the creditors of the transferor. 

The ‘material sestion is section 53 of the 
‘Transfer of Property Act which is as follows: 
“Every transfer of immoveable property; 


made with intent to defrand prior or subse-- 


quent transferees’ thereof for consideration, or 
-go-owners or other persons having an interest 
.in such property, or to defeat or delay the 
creditors of the transferor, is voidable at the 
option of any person so defrauded, defeated 
. or delayed.” : 
_ The -section. broadly. reproduces. the 


‘effect of the famous Statute of Elizabeth 13. 
Eliz., C. 5, and “the English decisions on 
that Statute are ‘always ‘referred to in 
India as authorities for the construction of' 
the Indian section. In England it has beer 
held that a suit to avoid settlement must 
be brought on behalf of all creditors [ Reese 


-River Silver Mining Oompany v. Atwell (1)]; 


and that decision has been followed in India 
in Hakim Lal v. Mooshahar Sahu (2) and . 


- Burjorji Dorabji Patel v. Dhunbat: (8). But it 


has been held by the English Courts that 
where the plaintiff is a judgment-creditot 
who has sued outa writ of élegit he may 
sue on his own behalf without reference ‘to 
the general body of creditors and impeach 
the transfer as having been executed with 
intent to defraud his particular claim: 
Blenkinsopp v. Blenkinsopp (4). That case 
expressly left-open the question as to whe- 
ther the deed could be set aside by a person 
who had signed the judgment bat not sued 
out the writ. Weare asked to say that in 
India the section may be called in aid by a 
crelitor who has obtained a decree but ‘has 
not attached the properties, it being con- 
ceded that a creditor who had attached the 
properties can use the section asa weapon of 
defence as well as of offence ina case like the 
present. See Rajani Kumar Dass v. Gair 
Kishore Shaha (5); «Chidambaram Cheitiak 
v. Sani Aiyur (6). The matter has been 
definitely decided by the High Court of 
Bombay in Ishwar Timappav Devar ‘Venkagpa 
(7), a decision to which Jenkins, C. J., was 
aparty. In the absence of a devision of 
this Court I propose to consider the matter 
on principle. 


The remedy sought may bo treated asthe 
equivalent of a remedy by way of equitable 
execution, in aid of the legal right given by 
the judgment. The English authorities 
subsequent to Blenkinsopp v. Blenkinsopp (4) 
seem clearly to show that such an equitable 
execution will not be granted until the title 


(1) (1869) 7 Eq. 347; 20 D. T. 163; 17 W. R. 601. 

(2) 34 C. 999; 60. L. J. 410; 11 C. W. N. 889. 

(3) 16 B. 1. 

(4) (1852) 1 De G. M. & G. 495; 42E. R. 644; 
21 L. J. Ch. 401; 16 Jur. 787; 12 Beav. 568. 

(5) 35 0. 1051; 7 O. L.-J. 586; 12 0. W. N. 761. 

. (6) 30 M. 6; 16 M. L. J, 427; 1 M, L, T. 851, 

_ (T) 27 B, 146; 6 Bom, L, B,-19, 
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of him who seeks it has been completed, thats 
is to say, accordingly to the technical langu- 
age of the English Lax, a judgment-creditor 
cannot invoke the equitable relief until he 
has followed up his judgment by suing outa 
urit of fi fa or elegit, as the case may be. 
This was expressly decided by Turner, V. 
C..(as-he then was), in Smith v. Hurst (8) 
and he cites in his judgment an interesting 
passage from Lord Reddesdale’s Treatise on 
Pleading. An authoritative and clear exposi- 
tion of the principle on which Turner, V. C., 
founded his decision is contained in Lord 
Cottenbam’s opinion in Neate v. Duke of 
Marlborough (9). Applying that principle, 
1 think it must be held that the mere obtain- 
ing of a judgment in India creates no title 
or only an inchoate title in the judgment- 
creditor; and, therefore, he must follow up his 
judgment by attaching the properties in 
order to enable him to utilize section 53 in 
answer to a claim founded on the impeached 
deed of transfer. The inconvenience of 
allowing each and every creditor in turn to 
attack the deed independently is obvious and 
is amply illustrated by the history of the 
present plaintiff, who has been compelled to 
buy off a series of creditors one after the 
other, Accordingly, I am of opinion that 
Ishwar Timappa v. Devar Venkappa (7) was 
correctly decided and ig in accordance with 
principle and I respectfully follow it. I, 
therefore, hold that the fact that the deed 
was executed with intent to defrand the 
ereditors of the transferor affords the defend- 
ants no answer to the plaintiff’s claim. 

As the learned Judge has not decided the 
question as to whether the transaction is 
merely colourable, the case must go back to 
him for a finding on the point. 

Six weeks are allowed for submission of 
finding and seven days are allowed for filing 
objections. 


SESHAGIRI Atyar, J.— The property in this 
suit belonged to one Velayudham Chetty. He 
executed a sale-deed to the plaintiff in respect 
of it on the 5th September 1903. It is not 
disputed that at the time of the sale, 
Velayudham Chetty was heavily involved in 
debt. The defendants in this suit had a 


(8) (1855) 10 Hare 30; 68 E. R. 826; 22 L. J. Ch. 
289; 17 Jur. 30; 20 L. T. (0. s.) 303; 90 R. R. 263. 

(9) (1838) 3 Myl. & Or, 407 at p. 421; 40 E. R. 983; 
2 Jur. 76; 45 R, R. 804, 
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number of decreés against him for sums of 
money due to them before the date of the 
sale to the plaintiff. They attached the pro- 
perties in execution of their decrees. The 
plaintiff filed a claim petition which was 
rejected in September 1910. Thereupon he 
filed the present suit for a declaration that 
the property belonged’ to him by virtue of the 
sale and Velayudham Chetty had no interest 
left in the property for the defendants to 
attach and sell, The Subordinate Judge 
who tried the original suit held that the 
sale was binding to the extent of Rs. 9,946. 
odd, as that sum was applied towards dis- 
charging certain mortgages upon the pro- 
perty created by Velayudham Chetty. He 
dismissed the suit as regards the rest of the 
claim put forward by the plaintiff. On 
appeal to the District Judge, the Subordinate’ 
Judge’s decree nas confirmed. In this second 
appeal a point was raised for the first time 
by Mr. A. Krishnaswami Aiyar, to the effect 
that as the defendants had not sued: to set 
aside the sale in favour of the plaintiff before 
they attached the properties in execution of 
their decrees, they were not entitled to resist 
the claim of the plaintiff in this suit. Mr. 
Ananthakrishna Aiyar objected to this con- 
tention being heard for the first time in second 
appeal, as he might have rectified the defect 
if the objection had been raised before the Trial 
Court. It is difficult to see what new evidence 
could have been let in by the defendants in 
answer to the abstract legal position argued 
in this Court. The plaintiffs case is that, at 
the time of the attachment, Velayudham 
Chetty had no interest in the property. 
because at that time no suit had been brought 
to set aside the sale in plaintiff’s favour. 
To such a contention, if it is sound, the 
only answer will be that the sale had been 
set aside in a properly framed suit. That 
is not the answer. The decision in Hakim 
Lal y. Mooshahar Sahu (2), where it was 
pointed ont that an objection like this 
should not be entertained in second appeal, 
does not help the respondents, In that 
ease the suit was brought by some of the 
ereditors, and when objection was taken 
in second appeal that the suit should 
have been brought in a representative 
character, it was met by the plea that if 
the objection had been taken in time, this 
defect could have been cured. That is not 
the present case, Although it is unfortunate 
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that this question was not raised in the earlier 
stages, L do not see my way to refusing to 
hear the question argued. 

-On the merits the first contention of 
Mr. Krishnaswami Aiyar was that under 
section 53 of the Transfer of Property Act it 
is nob open to any one of the creditors of the 
transferor to challenge the validity of the 
conveyance. He relied on the observations of 
Mookerjee and Holmwood, JJ., in Hakim 
Lul v. Mooshahar Sahu (2). In the frst 
place, it should be pointed out that section 
53 does not in terms apply to the present 
case, as itis in Chapter II which preserves 
to Hindus, Muhammadans and Buddhists their 
own law on the question covered by its 
provisions. This will not, however, materially 
affect the decision, as there is nothing in 
the Hindu Law which is inconsistent with 
section 53 of the Transfer of Property Act. 
See Rangilbhai Kalyandas v. Vinayak Vishnu 
(10). At any rate section 53 may be taken 
as indicating the principles of equity, 
justice and good conscience which ought 
to- guide Courts in the absence of specific 
legislative provisions. The ‘decision in 
Hakim Lal v. Mcoshahar Sahu (2), no doubt, 
lays down that it is settled law in England 
that if the debtor is alive and not a 
bankrupt at the time the action is brought 
to'-set aside a conveyance on the ground 
that it was voidable under Statute 13 
Eliz., C. 5, it should be by a creditor 
or creditors on behalf of himself cr them- 
selves and all other creditors of the 
debtor. The learned Judges say that the rule 
appears tobe based upon a perfectly sound 
and intelligible principle and point out the 
difficulties which the contrary conclusion may 
lead to. Speaking for myself, there are many 
difficulties in demanding that.all the cre- 
ditors should join in a representative ac- 
tion as there are in permitting a number 
of actions being brought against the same 
purchaser. However that may be, the langu- 
age of section 53 of the Transfer of Property 
Act, to my mind, is clear that any person 
who was defrauded, defeated or delayed can 
impeach the transaction. 


Before dealing with the English cases 
quoted by the learned Vakil for the appel- 
lant I wish to draw attention to section 


11, Explanation 6, of the Code of Civil 
(10) 11 B, G66. 
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Procedure. That will apply to actions which 
may be brought by one of the defeated 
or delayed creditors if he claims a right 
which is common to himself and to other 
creditors similarly situated. It may be that 
section 53 has been so worded having 
regard to the language of this explanation 
to section 11 of the Code of Civil Procedure. 
The case in Hakim Lal v. Movshahar Sahu 
(2) went up on appeal to the Judicial 
Committee but their Lordships did not 
decide the case on this point. See Musahar 
Sahu v. Hakim Lal (11). The only other 
Indian cases b2aring on the question are Burjorj¢ 
Dorabji Patel v. Dhunbat (8) and Ishwar 
Timappa v. Devar Venkappa (7). Among a 
number of points decided by Mr. Justice Telang 
in Burjorji Dorabji Patel v. Dhunbat (3), the 
learned Judge points out that the plaintiffs in 
that suit were only some of the creditors and 
they were not entitled to succeed inasmuch 
as the suit was not filed by them on behalf 
of and for the benefit of all the creditors, 
When this decision was passed the Transfer 
of Property Act did not apply to the 
Bombay Presidency and the decision pro- 
ceeded solely upon English authorities, 
Ishwar Timappa v. Devar Venkappa (7) was 
after the Transfer of Property Act was applied 
to Bombay. It does not appear from the 
judgment that the learned Judges required 
that the other creditors should eo nomine 
be parties to the suit. Some observations 
of the Judicial Committee in Ohatterput Singh 
v. Maharaj Bahadur (12) were relied upon by 
the appellant. The observation that “such 
an issue could be raised and such a decree 
could be made only ina suit properly consti- 
tuted for that purpose,” do not necessarily 
imply that a representative action is the only 
mode of setting aside a fraudulent sale. 
Therefore Tam of opinion on the language 
of section 53 of the Transfer of Property 
Act that it is open to any creditor to 
impeach a conveyance made by his debtor 
provided he alleges in the plaint that the 
sale was intended to defrand him and 
others similarly placed. A decree in such 
a suit will not give any personal rights 

(11) 32 Ind, Cas, 313; 8 L. W. 207; 20 C. W, N. 393; 
14 A. L. J. 198; (1916) M. W. N. 198; 19 M. L. T. 203; 
23 C. L. J. 408; 18 Bom, L. R. 378; 43 0. 521; 30 M. 
L. J. 116. 

(12) 32 0. 19S at p. 217; 9 0. W. N. 225; 2 A. L.J. 
190; 32 L A. 1 (P. C}. 
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to the litigating plaintiff but would enure 
for the benefit of all creditors like him- 
self. 

~ The English cases to which our attention 
was drawn do not in unmistakable terms 
lay down that all the creditors should join 
in a representative action before a fraudu- 
lent sale can: be setaside. All that Justice 
Williams in Vyse v. Brown (13) held was 
that the settlement should not be treated 
as void but it was liable to impeachment 
in a proper action. Glegg v. Bromley (14) 
does not take the. matter any further. 
But both these cases are authorities for 
the position that the assignment by the 
‘debtor will be good and valid until it is 
set aside in a proper proceeding. There 
‘are certain observations in May on Fraudu- 
lent Conveyances which on their face appear 
to lay down that a judgment-creditor was in 
a different position from an ordinary creditor 
and that it was open to the former by 
‘virtue of his judgment to levy execution 
without having the assignment set aside in 
a suit for that purpose. The proposition is 
thus stated:— Where a creditor has a judg- 
mentor order of Court, or process of exe- 
cution in respect of his claim, and might 
obtain relief in equity thereunder aguinst 
property - held by, or in trust for, his debtor 
and' the debtor is living, a Court of Equity 
can, declare a settlement by the debtor 
which is fraudulent within 13 Eliz., C. 
5, to be void against the plaintiff without 
also declaring it to be void against the 
Greditors generally, and may direct the 
settled property, or a sufficient part of it, 
to’ be applied in satisfaction of the plaint- 
ffs claim.’ When the cases cited for this 
proposition are examined they show that 
if a judgment was obtained at Common 
Law, and a farther action was brought in 
the Equity Court to have ‘it’ declared that 
the settlement or conveyance by the debtor 


in fraud of creditors was void, the Court- 


of Chancery will not move in the matter 
until all the Common Law remedies had been 
exhausted. See Smith v, Hurst (8), Neate v. 
Duke of Marlborough (9) and Reese 
River Silver Mining Oo. v. Atwell (1). But 


` (18) (1884) 18 a B. D. 199; Cab. & E. 223; 33 W. 
R. 168; 48 J. P. 161 
(14) (1912) 3 K, 3. 414; 811, J. K, B. 1081; 106 


L. T, 826. 
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since the Judicature Act and since the Act 
of Edward I which define the rigbts of 
judgment-creditors, these decisions have no 
practical valne. A judgment- creditor in 
England is in a very favourable position 
as compared .with a judgment-creditor in 
this country. He becomes practically the 
owner of the property which he seizes 
either under a writ of elegit or of fifa. 
I do not think the English decisions which 
differentiate between the position of the 
judgment-creditor and that of an ordinary 
creditor are of much use in deciding Indian 
cases. The judgment-creditor in India, for 
all practical purposes, is in the same posi- 
tion as any ordinary creditor. If he attaches 
the property it would give him no lien; 
if be realises moneys they would be sub- 
ject to participation by those who may be | 
entitled to rateable distribution. But the 
position in England is altogether different. 
Therefore the passage in May relating to 
the judgment-creditor has mo relevancy in 
this country. Nor is there anything in the 
words of section 53 to differentiate between 
the position of the decree-holder and that 
of an ordinary creditor. 

The next question is whether the judg- 
ment-creditor can protect his rights to pro- 
ceed against the property of the judgment- 
debtor by pleading in defence that the ‘sale 
which the plaintiff seeks to establish in 
the suit should be set aside. There is no 
question that if the sale is void or is 
found to be a sham transaction, it will not 
be necessary either for the creditor in- 
dividually or eonjointly with others to sue 
to set aside the sale. But if it is only 
voidable, it seems to me that the creditors 
can have no remedy against the property 
conveyed until the sale is set aside. It is 
well settled that in cases of voidable trans- 
actions until the transaction is avoided, it 
continues in force. See Rajah of Ramnad v. 
Arunachellam Chettiar (15) and Mahamad 
Haji Zakeria v. Ahmadbhat Habibbhaz 
(16). Therefore at the time that the credi- 
tor attached the property the sale’ was 
effective to confer title upon the plaintiff. 


(15) 19 Ind. Cas. 596; 24 M. L. J. 592; Sai M 
W.N. 453; 13 M. L. T. 469; 38 M. 321. 5 
(16) 25 B. 327; 8 Bom. L'R. 368, 
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“It was held: by the Judicial Committee . 


in Phul Kumari v. Ghanshyam Misra (17) 
that the effect of a decree in a suit brought 
by a defeated claimant is to place. the 
parties in the position they occupied at the 
time the claim was put in. Consequently 
if: the defendant succeeds in his defence, 
the -result of. it will be to allow him to 
‘attach the property as if it were the pro- 
perty of the judgment-debtor. This, as I 
already: pointed out,.can do him no good 
so long as the sale is not setaside. There- 
fore I am of opinion that the defendant 
is not entitled to avoid the sale by his 
defence. Mr. Ananthakrishna Aiyar drew 
our attention to Vasudev Raghunath v. 
Janardan Sadashiv (18). 
ed in that case .was that a 
transferee was not entitled to impeach a 
completed sale. It is true that another 
answer to the defence could have- been 
that the ‘sale was subsisting at the time 
of the transfer. However, this is no author- 
ity for the position that without setting 
aside the sale a judgment-creditor . can 
impeach the transaction as a defence` to 
the. action commenced by the purchaser. 
The point we have to decide was not cone 
sidered in Narayana Pattar v. ‘Viraraghavan 
Puttar ` (19), Chidambaram :Chettiar v. Sami 
Atyar (6)`and Ishan Chunder: Das Sarkar 
:Bishu Sirdar (20), to.which the learned 
Vakil for> the respondents invited our 
atténtion. ‘I have, therefore, reluctantly come 
to .ithe conclusion that the objection raised 
by: Mr. A. Krishnaswami Aiyar should be 
allowed. 
Yeo Appeal allowed; Oase aa. 
VRP, 4 5 

(17) 35 0. 202; 7 C. L.J. 86 (P. 
169; 10 Bom. L. R. 1; 5A. L.J. 105 17 
a L. T; 606; 85 I. A. 22; 14 Bur. L. 
2 8} 29 Ind. Cas. 497; 17 Bom. L. 


" (19) 23 M. 184. 
! (20) 24 0, 825; 1 C. W. N. 665. 
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: CALCUTTA HIGH COURT. 
Appears From APPELLATE Decrees Nos. 3629 
To 3635 or 1912, 580 or 1913 AND 
3595 to 3598, 36C0, 3601 axp 3603 or 1912, 
August 26, 1915. 
Present:—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice N. R. Chatterjea. 
GANES DUTT SINGH AND OTAERS— 
APPELLANTS 
versus 
LACHMI NARAIN SINGH AND otarrs— 


RESPONDENTS, , 

Evidence Act (I of 1872), s. 8—Test of proof— 
Bengal Tenancy Act (VIII B. O. of 1885), ss. 29, 30 
(co) —Enhancement of rent, validity of. 

Where the District Judge in appeal held that in 
all human probability the tenant defendants had 
paid an enhanced rent but he declined to draw the 
inference that this rent paid was at the enhanced 
rate contracted for by the tenants asin his opinion 
it was absolutely impossible to determine what the 
sum paid was: 

. Held, that the‘ treatment of the case by the 
District Judge involved an error of law, as“ he had 
applied a test of proof other than that embodied in 
section 3 of the Indian Evidence Act. [p. 785, cal. 1.] 

Boisogomoff v. Nahapiet Jute Qo., 29 ©. 323; 6C. 
W. N. 495; Jarat Kumari Dassi v. Bissessur Dutt, 18 
Tnd. Cas. 671; 39 C. 245; 160. W. N. 265, referred to.” 

If two elements are proved, namely, first, that 
there was an agreement to pay rent at a rate higher 
than the previous rate; and secondly, that rent has 
been. paid ata higher rate, the inference follows™ 
that the requirements of proviso (1) of section 29, 
Bengal Tenancy Act, have been fulfilled, although 
it is not proved that the whole of the amount pay- 
able. at. the stipulated ehhanced rate has been; 
actually realised by the landlord frum the tenant, 
[p. 785, col. 2.] 

< Obiter—The enhancement under section 30 (e) 
of the Bengal Tenancy Act should include a. sum 
in, addition to the interest payable upou the 
capital spent by tho landlord for the improvement, 
and the enhancement agreed to by the tenant 


“may be taken prima facie as his own estimate of 


what would be fair rent under section 80 (e) till, 
at any rate, the tenant shows that his estimate waa 
erroneous, [p. 786, col. 1.] 
_ Where in consequence of a long standing dispute 
between the landlord and the tenant ‘regarding 
éthanced rent payable by the tenant under: section 
30 (c) the tenant did not pay the rent: 

Held, that in decreeing the landlord’s suit for 


- arrears of rent damages should nob be awarded 


[p. 786, col. 2.) 


Appeals against the decrees of the District 
Judge, Bankipore, dated the 18th May 1912, 
modifying those of the Munsif, Patna, dated 
the 12 March 1910. 


Sir Rash Behary Ghose, and Babus Umakali 
Mukherjee, Kulwant Sahay and Sivanandan 
Roy, for the Appellant. 
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Babus Nogendra Nath Mitter and Abani 

Bhusan Mukherjee, for the Respondents. 
JUDGMENT. 

MOOKERJER, J.— This isan appeal by the 
plaintiffs in a suit for recovery of arrears of 
rent due for the years 1313 to 1316 (Fasli). 
The case for the plaintiffs is that the holding 
in question was originally bhowl’, that about 
the year 1889, the rent was commuted into 
nagdi at the rate of Rs. 5 a year and that 
rent was realised at that rate up to the year 
1897, when the tenants agreed to pay rent at 
the enhanced rate of Rs. 6-8 in consideration 
of an improvement to be effected by the 
landlords. The improvement in question was 
a channel through which surplus water might 
flow out of theland. The plaintiffs assert 
that the improvement was effected at their 
expense and that the tenants have enjoyed the 
benefit thereof. The plaintiffs further allege 
that rent was paid by the tenants at the rate 
of Rs. 6-8 per bigha till quite recently, when 
there was afresh agreement to pay rent at 
the enhanced rate of Rs. 9 per bigha in 
consideration of an improvement in the 
channel. The defendants deny all the allega- 
tions of the plaintiffs. They also deny the 

character of the tenancy and contend that 
rent was never paid even at the rate of Rs. 5 
per bigha. They allege further that there was 
no agreementsto pay rent at the rate of Rs. 
6-8 on account of the improvement mentioned, 
much less was there a subsequent agreement 
to enhance the rent to Rs.9, They finally 
contend that if there was an agreement for 
enhancement of rent, it was illegal as made 
in contravention of section 29 of the Bengal 
Tenancy Act. The Court of first instance 
gave the plaintiffs a modified decree, which 
was confirmed on appeal by the District 
Judge. The case was then brought in second 
appeal tothis Court and was remanded. This 
Court directed the District Judge to find 
whether the contract for enhancement of rent 
was valid and operative under section 29 of 
the Bengal Tenancy Act, and, if it was not 
so operative, to determine, to what extent 
the rent should be enhanced under section 
30 (e) of the Bengal Tenancy Act. This 
remand was based on two findings contained 
in the judgment of the District Judge; 
namely, first, that there was an agreement 
to pay rent atthe rate of Rs. 6-8 in consider- 
ation of the improvement to be effected by 
the landlords ; and secondly, that the im- 
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provement in question had baen made at 
the cost of the landlords and the benefit 
thereof had been enjoyed by the tenants. 
After remand, the District Judge has held, 
first, that the contract for enhancement of 
rent ‘was invalid under section 29 of the 
Bengal Tenancy Act. Secondly, that the 
plaintiffs were entitled to rent at the rate.of 
Rs. 5-10 per bigha under section 30 (c) of 
the Bengal Tenancy Act. He has accordingly 
modified the decree by the Primary Court 
and has also allowed the plaintiffs damages 
upon the sum decreed in their favour. The 
plaintiffs have appealed against this decree. 
The defendants also have appealed on the 
ground that no enhancement should have 
‘been allowed and that no decree for damages 
should have beenmade. The appeals by the 
plaintiffs raise two substantial questions ; first, 
is the contract for enhancement of rent valid 
under section 29 of the Bengal Tenancy Act; 
and, secondly, if it is not valid, what is the 
enhanced rent which should be decreed to 
the plaintiffs under section 30 (c) of the 
Bengal Tenancy Act. 

As regards the first question, there is now 
no controversy that the tenants did agree to 
pay enhanced rent in consideration of im- 
provements to be effected by the landlords 
at their expense, that the improvements have 


been made and that the tenants .have enjoyed 


the benefit thereof. But as this agreement 
for enhancement was not in writing and 
registered, as required by clause (a) of section 
29, the question arises, whether the plaintifis 
have brought themselves within clause (1) 
of the proviso to that section. Clause (1) of 
section 29 provides that the money rent of 
an occupancy raiyat may be enhanced by 
contract, subject to the condition that the 
contract must be in writing and registered. 
To this is added the proviso that nothing in 
the section shall prevent a landlord from 
recovering rent at the rate at which it has 
been actually paid for a continuous period of 
not less than three years immediately preced- 
ing the period for which the rent is claimed. 
Before the District Judge, it was argued that 
in all human probability the tenants paid 
rent at the enhanced rate of Rs. 6-8 a bigha, 
as contemplated by the first clause of the 
proviso. ‘The considerations urged in support 
of the argument are set out in the judgment 
of the District Judge and may be recapitulat- 
ed here. If there was an agreement to pay 
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rent at the rate. of Rs. 6-3 and if the im- 
provements in question were effected by the 
landlords at their expense and enjoyed by the 
tenants, is it at all probable that the landlords 
should have from 1304 to 1312 accepted rent 
at the lower rate? No suit for rent was 
previously brought; rent had been amicably 
settled and it was difficult to understand why 
the landlords should have, during all these 
years, contented themselves with the smaller 
rent after they had invested capital on the 
works of improvement, in consideration of 
which the tenants agreed to paya higher rent. 
The District Judge concedes that these con- 
siderations show that in all human probabi- 
lity the defendants had paid a sum higher 
than Rs. 5 per bigha from 1804 to 1312. 
But he declined to draw the inference that 
the rent had been paid at the enhanced 
contract rate, bezause, in his opinion, it was 
absolutely impossible’to say what the sum paid 
was. In another passage in his judgment, 
he states that although the tenants agreed 
to pay Rs. 6-8 per bigha, if the landlords 
would improve the irrigation in the village, 
they did not in fact pay the whole of that 
amount, and the landlords, rather than fight 
the whole body of tenants, were glad to 
accept any addition to the previous rent 
which they were willing to give. In our 
opinion, the treatment of the case by the Dis- 
trict Judge involves two errors of law, namely, 
first, he has applied a test of proof other 
than that embodied in section 3 of tha 
Indian Evidence Act; and sec nily, he 
has not correctly appreciated the require- 
ments of the first clause of the proviso 
to section 29 of the Bengal Tenancy 
Act. 


As regards. the first point, we must bear 
in mind that section 3 of the Indian 
Evidence Act lays down that a fact is said 
to be proved when, after considering the 
matters before it, the Court either believes 
it toexist, or considers its existence so 
probable that a prudent man ought, under 
the circumstances of the particular case, 
to act upon the supposition that it exists, 
The effect of this section has been con- 
sidered in two recent cases; namely, Boiss- 
gomof v. Nahapict Jute Company (1) and 


Jarat Kumari Dassi v. Bissessur Dutt (2), 
(1) 29 C. 323: 6 C. W. N. 495. 
(2) 13 Ind: Cas. 577; 39 0. 245; 16 C, W. N. 265, 
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*In the second of these cases, Jenkins, C. J., 
pointed ont that the materials on which 
Courts have to pronounce are necessarily 
imperfect; for apart from the inherent 
uncertainty of human affairs, the present- 
ment of them to a tribunal is ordinarily 
the outcome of faulty observation, defective 
memory, inaccurate description and natural 
bias, and even that is blurred sometimes 
by the intervention of interpretation. 
Demonstration or a conclusion at all points 
logical cannot be expected, nor can a degree 
of certainty be demanded of which the 
matter under investigation is not reasonably 
capable. The Evidence Act, consequently, 
expresses the rule in terms which allow 
full effect to be given to circumstances or 
conditions of probability or improbability. 
To the same effect is the observation of 
Banerjee, J., in the case first mentioned; 
that section 3 only lays downa rule of 
common sense. The judgmentof the District 
Judge in this case shows that he has tested 
the evidence as if the Indian Hvidence 
Act only provided thata factis said to be 
proved when after considering the matter 
before it the Court believes it to exist. It has 
been overlooked that afact is also said to be 
proved when the Court considers its existence 
so probable that a prudent man ought, under 
the circumstanzes of the particular case, to 
act upon the suppositionthat it exists. The 
District Judge has very forcibly set out 
the circumstances which, in his opinion, show 
that, in all human probability, the tenants 
paid rent at arate higher than Rs. 5. He 
should consequently have held that the fact 


_ in question has been proved. 


As regards the second point, the District 
Judge has apparently held that the case can- 
not be brought within the first clause of the 
proviso to section 29, unless it is proved 
thate the whole of the amount payable at 
the enhanced rate has been actually 
realised by the landlords from the tenants. 
That clearly is not the intention of 
the Act. If two elements are proved, 
namely, first, that thera was an ageeemsnt 
to pay rent at Rs. 6-5, which is higher than 
the previous rate of Rs 5 a  bigha, - 
and secondly, that rant has baen prid at a 
higher rate than Rs. 5, tho inferanse 
follows that the raqiiremanty of tha 
seztion have boan fulälled, In these circum. 
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stances, we must hold, upon the facts founds 
in the judgment of the District Judge, that 
the contract for enhancement of rent from 
Rs. 5 to Rs. 6-8 is operative between the 
parties. 

As regards the second question, namely, 
the enhancement of rent under section 30 
(c), we may state that in the view we take 
of the first question, it is not necessary for 
us to deal with it in detail. But we 
may add that the judgment of the District 
Judge is assailable in second appeal even 
in respect of that matter. The District 
Judge has held that the cost of the 
improvement by the landlord was Rs. 5 
per bigha, and has, on this ground, allowed 
the plaintiffs a decree at the enhanced rate 
of Rs. 5-10 per bigha. He has not stated 
explicitly ‘the process of reasoning which 
ledhim to this conclusion. But it has been 
suggested—and the suggestion seems plausi- 
ble—that he has added the 10 annas as 
fair interest on the sum spent by the 
landlord to carry out the improvement. This 
ignores the fact that the landlord would 
be entitled to rent atthe enhanced rate 
only so long as the improvement might 
last, and that a time must come when 
the rent would have to be reduced to 
the original rate. The consequence would 
be that if the landlord were allowed 
nothing beyond fair interest on the capital 
invested for the purpose of the improve- 
ment, his capital would be lost to him 
after the lapse of a few years. Conse- 
quently, the enhancement should include 
a sum in addition tothe interest payable 
upon the capital spent. Then, 
the tenants agreed to pay Rs. 6-8 a bigha, 
in consideration of the improvement, that 
may be taken, prima facie, as their own 
estimate of what would be fair rent 
under section 30 (c); and the Court might 
well adopt this as the basis for a decree 
till, at any rate, the tenants showed that 
their estimate was erroneous. But, as we 
have said, it is not necessary for us to 
develop this aspect of the case, because 
the plaintiffs are entitled to rent atthe 
, contract rate of Rs. 6-8 per bigha for the 
years mentioned. 

Attention may here be drawn to the 
effect of the second clause of the proviso 
to section 21, which makes clause (b) 
(whereby the amount of enhancement is 
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limited to two annas in. the rupee on the 
rent vreviously payable) applicable only . 
to cases where no improvement has been 
effected by the landlord at his expense. 
Where, as here, such improvement has 
been effected, an agreement for enhance- 
ment of rent at more than two annas in 
the rupee is valid. But this enhanced 
rent can continue only so long as the 
improvement exists and substantially pro- 
duces its estimated effect in respect of the 
holding. Thus, although we allow the 
plaintiffs to realise rent from the defend- 
ants at the enhanced rate for the years 
in suit, in any subsequent suit for 
rent, if would be open to the tenants to 
establish, if possible, that rent should not 
be decreed at the enhanced rate, because 
the improvement either no longer exists or 
does not substantially produce the esti- 
mated effect in respect of the holding. It is 


obviously just that if the improvement has 


ceased to exist in part only, there should 
be a corresponding reduction in the enhanced 
rent. 


As regards the appeals by the tenants 
we are of opinion that this is a case where 
damages should not be decreed. There 
has obviously been a long standing dispute 
between the parties, and if the tenants 
have failed to pay rent regularly, they 
alone cannot be held responsible; the 
landlords, on their part, put forward a 
claim for enhanced rent at the rate of 
Rs. 9 and that case has completely broken 
down. 


The result is that this appeal is allowed 
and the decree of the District Judge varied. 
There will be a decree in favour of the 
plaintiffs for rent, in respect of the years in 
suit, at the rate of Rs. 6-8 per begha. The 
rent in arrears will carry interest ab Rs. 12-5 
per cent. per annum up tothe date of the 
institution of the suit. The amount decreed 
will carry interest at 6 per cent. per annum. 
The parties will pay their own costs through: 
out the litigation. 


This judgment will govern Second Appeals 
Nos. 3630, 3631, 3632, 3688, 3634, 3635 
of 1912 and 580 of 1913 preferred 
by the landlords, as also Second Appeals 
Nos. 8595, 3596, 3597, 3598, 3600, 3601 
and 3603 of 1912 preferred by the 
tenants. In each case, the appeal will be 
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_ allowed and a modified decree drawn up as 
above. 
Appeals allowed. 


MADRAS HIGH COURT. 
APPRALS AGAINST ORDERS Nos. 11 ro 14 
or 1915. 

March 14, 1916. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore, 
TADEPALLI PITCHAYYA AND oTHERS— 
Decrer-H0LDERS—PETITIONERS— 
APPELLANTS 
versus 
TADEPALLI SUBBA RAO AND OTHERS— 
COUNTER- PETITIONERS— RESPONDENTS, 

Civil Precedure Code (Act V of 1908), ss. 47, 151 to 
153, O. XX, r. 8, O. XLVII, r. 1—HExecution proceed- 
ings—Right of Court to review or vary decree— Decree 
on award—-Decree at variance with award as to pay- 
ment of costs—Jurisdiction of Court—Amendment 
of decree—Remedy of party. 

A party toa suit, who has not appealed against the 
decree or applied for review of the judgment passed 
therein, cannot be allowed to contend in execution 
proceedings that the judgment and decree are 
erroneous and to ask that they should be amended 
or corrected. [p. 788, col, 2.] 

Where a decree passed on an award, by mistake 
or inadvertence, embodied a relief as to payment 
of costs not mentioned in the award, the defect can 
be remedied only by an appeal or by an application 
for review under Order XLVII, r. 1, Civil 
Procedure Code, and not by amendment of the decree. 
Lp. 788, col. 2.] 

Sections 151 to 153, Civil Procedure Code, do not 
apply to an erroneous judgment or deoree. [p. 788, 
cols. 1 & 2.] 

Parameshraya y. Seshagiriappa, 22 M. 364 and 
Lakho Bibi v, Salamat Ali, 20 A. 387; A. W. N. (1898) 
59, referred to. 

Appeal against the order of the Court 
of the Temporary Subordinate Judge, 
Masulipatam, in Execution Petition No. 17 
of 1914 in Original Suit No. 21 of 1907; and 

Appeals against the orders of the Court of 
the Temporary Subordinate Judge of Masuli- 
patam, in Miscellaneous Petitions Nos. 212 
to 214 of 1914, in Execution Petition No. 
17 of 1914, in Original Snit No. 21 of 1907. 

Mr, V. Ramadoss, for the Appellants. 

Messrs. V. Ramesam and T. Ramachandra 
Rao, for the Respondents. 

JUDGMENT.—These are appeals by the 
sons of the deceased lst plaintiff in Original 
Suit No. 21 of 1907 in the Subordinate 
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Court of Masulipatam, against the order 
passed in Execution Petition No. 17 of 1914 
and in Miscellaneous Petitions Nos. 212 to 
214 of 1914. 


The facts are somewhat complicated, but 
we will endeavour to state them as shortly 
as possible. One Tadepalli Garudachalam 
and his minor sons, the present appellants, 
brought a suit, Original Suit No. 10 of 1899, 


‘in the Masulipatam Sub-Court for partition. 


The parties to the suit referred the matters 
in dispute tö arbitrators and presented a 
petition, Exhibit G, to the Court under sec- 
tion 506, Civil Procedure Code, on lith 
April 1900. The only fact, which it is 
necessary to state in regard to this 
reference to arbitration, is that it 
provided that the costs—presumably the 
Court costs—of the plaintiffs and the 
defendants should be deducted and paid 
from the “rasi amount” (joint family funds). 
On 24th September 1903 an interim decree, 
embodying the terms of the award of the 
arbitrators, was passed. It may be mentioned 
that the interim decree, while it provided 
“that the plaintiffs were entitled to get for 
their share Rs. 40,251 odd and one-fifteenth 
of the property as per Schedule B attached 
to the decree, subject to the variations that 
might have to be matie in the final decree 
upon settlement of accounts left for disposal, 
and that a Commissioner should be appointed 
to settle the accounts,” is silent as to costs. 


. A Commissioner was appointed to take 
‘accounts, his remuneration being fixed at 


Rs. 350, which was apparently paid in the first 
instance by the plaintiffs. The parties hav- 
ing raised objections to the Commissioner’s 
report, a second reference to arbitrators was 
made on 14th August 1911, Objections were 
taken by certain of the defendants to the 
award, which was, however, accepted by the 
Court and on 5th August 1912 a final decree 
was passed. The decree directed ¿nter aka 
that defendants should pay plaintiffs Nos. 
2 to 4 their costs amounting to Rs. 2,087. 
The costs included Rs. 1,225 stamp for the 
plaint, Pleader’s fee Rs. 240, general stamp 
Rs, 242-8-0 and Commissioner’s fee Rs, 350. 
No appeal having been preférred against 
the decree, the plaintiffs put in an 
Execution Petition No. 17 of 1914 to 
recover the costs Rs. 2,087, after deducting 
Rs, 278-4-0 paid by the defendants Nos. ll and 
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12, and also for possession of item 6 decreed 
to them. On Ist July 1914, the 2nd defend- 
ant and defendants Nos. 14 to 16 presented 
petitions, Miscellaneous Petitions Nos. 212 to 
214 of 1914, under sections 151, 152 and 153, 
Civil Procedure Code, and Order XX, rule 6, 
Civil Procedure Code, asking that the relief 
embodied in the decree as regards costs pay- 
able to the plaintiff should be expunged, as 
it was not found in the award submitted by 
the arbitrators. These petitions 
Execution Petition No. 17 of 1914 were 
heard together and the Subordinate 
Judge, after taking evidence, ordered 
that the direction in the decree and judg- 
ment ubout the defendants’ payment of the 
plaintiff’s costs of the suit should be struck 
out, that the execution application should be 
disallowed in respect of its prayer for recovery 
of costs and that it might be renewed as 
regards the prayer for delivery of item 6. 
After a careful consideration of the evidence, 
the Subordinate Judge found that the whole 
of the plaintiff's costs in the suit were fully 
paid to him by two payments of Rs. 1,000 and 
Rs, 2,000 and odd made to him before the 
passing of the interim decree, and that the 
only item of costs subsequently incurred, 
namely the Commissioner’s fee, had been 
paid out of the joint funds of the family of 
the parties. 

Mr. Ramadoss for the appellants did not 
attack this finding, or attempt to show that 
it vas wrong, and we must, therefore, accept 
it. The argument advanced for the appel- 
lants was that the Subordinate Judge had no 
jurisdiction to expunge the provision as to 
costs from the judgment. and decree. We 
think that the contention is correct. Order 
XX, rule 6, Civil Procedure- Code, which 
detlares what a decree should contain and 
that it should agree with the judgment, has 
clearly no application. Nor are the respond- 
ents entitled to inyoke the aid of sections 152 
and 153, Civil Procedure Code. Section 152, 
Civil Procedure Code, gives a Court the 
power to amend judgments, decrees or orders, 
where there has been a ‘clerical or arith- 
metical mistake, or an error arising from an 
accidental slip or omission. In the present 
. case the decree is not at variance with the 
judgment, and the Court has no power to 
vary or amend a decree when itis in con- 
formity with the judgment, not even if the 
judgment is erroneous in law and even if the 
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error be apparent on the face of the judg- 


ment. See Parameshraya v. Seshagtriappa 
(1) and Lakho Bibi v. Salamat Ali 
(2). Section 153, which confers a general 


power on the Court to amend defects and 
errors in any proceeding ina suit and make 
all necessary amendments for the purpose of 
determining the real question at issue be- 
tween the parties, has obviously no application. 


Mr. Ramesam relies on section 151, Civil’ 
Procedure Code, and contends that, when the 
ends of justice require it, the Court has an 
inherent power to muke such orders as it 
may deem proper in order to prevent an 
abuse of the process of the Court. It is 
suggested that the direction in the judgment 
as to the payment of costs, which was em- 
bodied in the decree, was made under a mis- 
apprebension by the Subordinate Judge, and 
that it only referred to the costs incurred 
at the final hearing on 8rd May 1912 and 5th 
August 1912, when the objections raised by 
defendants Nos. 18 and 19 to the arbitrator’s 
award were dealt with and that the attention 
of the Sub-Judge was not drawn to the 
provision in Exhibit G as to ccsts. It is not, 
however, permissible to speculate as to what 
the Subordinate Judge meant by his order 
that the defendants should pay plaintiffs’ 
costs, which must be taken to refer to the 
costs in the suit. We do not think that‘ the 
lower Court had power under section 151, 
Civil Procedure Code, to expunge the order 
as to costs fromthe judgment and decree. ‘A 


. party to a suit, who has not appealed against 


the decree or applied for review of judg- 
ment, cannot be allowed in execution pro- 
ceedings to contend that the judgment and 
decree are erroneous and to ask that they 
should be amended or corrected. This is 
in fact what has happened in this case. The 
Subordinate Judge was really reviewing his 
predecessor’s judgment, which he bad clearly 
no power todo. We consider that the only 
course open to the respondents, when they 
discovéred the erroneous direction. as to 
costs in the final decree, was to apply under 
Order XLVII, rule 1, Civil Procedure Code, 
to the lower Court for review of judgment, 
or to appeal against the decree. In view, 
however, of the Subcrdinate Judge’s finding 


(1) 22 M. 364. 
(2) 20 A. 887; A. W. N. (1898) ¢ 59. 
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that the plaintiffs have already recovered 
their costs in the suit it would be an abuse 
of the process of the Court to allow the 
plaintiffs to recover them again in execution. 
We, accordingly, intimated at the hearing 
that the petitions might be amended and 
treated as applications for review, provided 
the necessary Court-fee was paid. 

We, therefore, subject to such payment 
within one week in this Court of the 
necessary Court-fees, treat the Miscellaneous 
Petitions Nos. 212 to 214 of 1914, filed in 
the lower Court, as a consolidated petition 
for review, excuse the delay in the pre- 
sentation of the review, and grant the same. 
The result is that the final decree in the 
suit is modified by substituting the words 
“all costs incurred by both parties to come 
out of the estate” for the words “the 
defendants do pay plaintiffs Nos. 2 to 4 
their costs amounting to Rs. 2,087-0-0.” 

It is conceded that the ‘plaintiffs are 
entitled to recover their share of the general 
stamp paid, Rs. 242-8-0, and can execute 
the decree as to costs to this extent. 

We, arcordingly, modify the Subordinate 
Judge’s order on Execution Petition No. 17 
of 1914, which disallowed entirely the 
plaintiffs’ claim for recovery of cosis, by 
allowing it to the extent of plaintiffs’ 
proportionate share of the above amount of 
Rs. 242-8-0 and permitting the plaintiffs 
to renew the execution application both for 
that amount and for the recovery of 
possession of item 6. There will be no order 
as to costs in the appeals. 

Mr, Ramesam requests us to include the 
stamp duty (which we have asked him 
to pay on the consolidated petitions treating 
them as a review petition) in the costs 
direzted to come out of the estate, but 
seeing that his clients greatly delayed the 
filing of the petitions and were, therefore, 
guilty of laches, and that the petitions are, 
asa matter of grace, treated as a review 
petition, we decline to do so and direct 


his clients themselves to bear the duty. If 


the stamp duty is not paid, the appeals will 
be decreed, the Execution Petition No. 17 
of 1914 being wholly allowed and the 
Petitions Nos. 212 to 214 being dismissed. 

Order varied. 
Y.R.P, 


CALCUTTA HIGH COURT. 
APPERALS FROM ORIGINAL Oravenrs Nos, 314 AND 
815 or 1914. 

Civit Roues Nos. 702 ann 703 or 1914, 
August 6, 1914, 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Coxe. 

Tas EASTERN MORTGAGE AND 
“AGENCY COMPANY, Lrp.—Praintirrs— 


APPELLANTS 
versus 
PREMANANDA SAHA AND OTHERS — 
RESPONDENTS. 
Appeal—Order refusing to remove Receiver, if 


appealable—Receivers appointed to 
Retirement of one, effect of. 

An order refusing an application for the removal 
of a Receiver is not appealable. [p. 789, col. 2.] 

Where two persons are appointed Receivers by the 
Court, one for the mortgagors and the other for the 
morteagees, by the retirement of one of them the 
order appointing the Receivers does not come to an 
end. [p. 790, col. 1.] 

Appeals against the orders of the Subordi- 
nate Judge, Ist Court, Dacca, dated the 6th 
of June 1914, 

Mr. C. R. Das and Babus Provas Chandra 
Miira and Ambica Pada Chaudhuri, for the 
Appellants. 

Mr. Langford James and Babas Gopal 
Chandra Das and Satis Ohandra Chowdhury, for 
the Respondents. 

JUDGMENT. 

Wooprorrs, J.—I.am of opinion that the 
preliminary objection that no appeal lies in 
this matter succeeds. This is not a case of 
an application for appointment of a Receiver 
or of a refusal to appoint a Receiver. In 
substance it is one for the removal ofa 
Receiver who has already been appointed. 
‘Therefore, I think that no appeal lies. But 
as the case has been argued at some length 
1 shall deal with some other points which 
have been raised. 

The Court was of opinion that in the 
interest of the estate two Receivers should 
be appointed so that the interest of both the 
mortgagor and the mortgagee might be 
represented. Hach of the parties was allowed 
to nominate. The plaintiffs nominated Mr. 
Tweedie and the defendants nominated 
Premananda Saha who isa Court officer, 
a sheristadar. Our attention has been. 
drawn to the decision in Mohini Mohan ` 
Patra v. Ram Narain Patra (1), ‘in which 


(1) 12 Ind, Cas. 780; 14 0, D. J, 445, 


act jointly— 
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an opinion was expressed that it was not 
expedient to appoint a Court officer us 2 
Receiver. But we are not concerned here 
with that question for we have not to 
consider an application for the ap- 
pointment of any Conrt officer as a Receiver, 
but we have to determine whether any 
appeal lies upon an applicstion to remove 
a person who is a Court officer from being 
a Receiver. f 

It appears clearly that the order for ap- 
pointment of the Receiver was not by 
consent. Italso appears that for some time 
the joint Receivers worked together without 
any (at any rate overt) quarrel. Later 
disputes arose between them which appear 
to have been due to several causes, some 
of which have been drawn to our attention 
by Mr. James. One cause of ill-feeling ap- 
pears to have arisen out of the question as 
to whether or not Mr. Tweedie should retain 
for himself what is described as a personal 
nazar or whether it should be credited to 
the estate. Babu Premananda Saha very 
properly thought that this nazar skould be 
credited to the estate. 

Another point to be noted in this connection 
is that Mr. Tweedie while leaving India 
had purported to appoint a substitute to act 
for him and the Judge did not, and I think 
rightly, accept Mr, Tweedie’s substitute. 
On Mr, Tweedie’s return he found that his 
substitute had net been appointed and that 
his eco-Receiver had received the commissions 
for the work done, as was right seeing that 
the work had been done by Babu Premananda 
Saba alone. Following on these disputes 
in which the right appears to have been 
with Babu Premananda Saha, an ap- 
plication was made by Mr. Tweedie with a 
view to get his co-Receiver removed on the 
ground, amongst others, that he was ignorant 
of zemindart business. Mr. Tweedie also 
stated that if his wishes were not given 
effect to he would himself retire. This he 
subsequently did. 

It has been contended before us by 
learned Counsel on behalf of the appellant 
that on the retirement of Mr. Tweedie, the 
order appointing the Reseivers came to an 
end. For such a proposition no authority 
ofany kind has been cited. It would be 
indeed dangerous to hold that if two persons 
are appointed as Receivers and one were (to 
give an example) to suddenly die that then 


the estate would be without a Receiver and 
without the protection’ for which a Receiver 
is in fact appointed. 

Moreover, our attention has been drawn 
to an order passed by the Subordinate Judge 
onthe 4th July 1914, which states that 
Mr. Tweedie was a Receiver until the date 
when his resignation was accepted. It 
further directs that the sole Receiver Prema- 
nanda should submit accounts for the period 
subsequent to that and until the appoint- 
ment of another joint Receiver. The appel- 
lants appear to have refused to nominate 
any person to represent them as a Receiver 
in the place of Mr. Tweedie who had 
retired. 

It has also been objected that even if 
these contentions with which we have dealt, 
are not made out, the objection which has 
been raised against the continuance of the 
sheristadar as Receiver has not been 
investigated. These objections appear to me 
rather to have come from Mr. Tweedie for 
the personal reasons stated than from the 
company in whose name he purports to 
act. But it is quite clear, and this is 
made cut in the 19th paragraph of the 
affidavit of Premananda, that the objection 
which was put forward in the name of 
the company was fully considered by the 
Court as also was the written answer of 
Premananda which was put up before the 
Judge. 


On these grounds I hold that there is no 
appeal or a case before us for revision. The 
appeals, therefore, fail and are dismissed with 
costs. We assess the hearing fee at five 
gold mohurs in each case. 

The Rules are discharged. 


Appeals dismissed; Rules discharged. 
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, MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 69 | 
or 1915. 2 
March 16, 1916. 
Present: ~Mr. Justice Sadasiva ayar a and 
Mr. Justice Moore. 
T. S. ARI CHETTY—DECREE-HOLDER— 
PETITIONER—ÅPPELLANT 
versus 
THEERTHAMALAI CHETTY AND ANOTHER 
LEGAL REPRESENTATIVES OF THE DECEASED 
J UDGMENT-DEBTUR—RESPONDENTS, 
_ Limitation Act (IX of 1908), Sch. I, Art. 182— Civil 
- Procedure Code (Act V of 1908), s. 87—Execution of 
decree—Decree passed against two defendants and 
affirmed in appeal preferred by only one defendant— 
Execution against nonr-appealing defendant—Linuta- 
tion—Tranafer of decree, non-recognition of, by Court— 
Right of decree-holder to execuée. 
Where a single decree is passed against two 
defendants, and is affirmed on appeal “by one of 
them, time commences torun, even as against the 


non-appealing defendant, from the “date of the. 


appellate decree. [p. 791, col. 2.] 
` Kristnama Chariar v. Mangammal, 26 M. 91 at p. 94; 
Loke Nath Singh v. Gaju Singh, 31 Ind. Cas, 426; 22 O. 
L. J. 33; 20 C. W, N. 175, referred to. 
Querre.—Whether, when the decree of the first 
Court consists of two definitely independent decrees, 
an appeal against one of them would prevent 
time from running as against the other? [p. 791, col. 


2.) 

- Mrs. Christiana Benshawn v. Benarasi Prosad 
Chowdhury, 22 Ind. Cas. 685; 19 ©. W. N. 287, 
doubted. 


Till the transfer of a decree is recognized by Court, 
the decree-holder on record has the right to apply 
for its execution [p. 792, col. 1.] 

Silu’ Peda Yélligadu v. Raja Rar u Fenkata Kumara 
Mahipati Surya Rao, 31 Ind. Cas. 542; 2 L. W. 1122; 
ISM L. T. 494 (19.6) M. WSN. 119; 29 M.L. J. 
693, followed. 


"Appeal against the decree of the District 
Court of North Arcot, in Appeal Suit No; 
320 of 1914, preferred against the order 
of the Court of the District Munsif of Tiru- 
patur, in Revision Execution Petition No. 
497 of 1913, in Original Suit No. 342 of 
1905. i f 

FACTS.—The appellant obtained a simple 
money-decree against two persons Rand K. 
On appeal this decree’ was confirmed as 
against K but was reversed as regards R. 

. There was a second appeal to the High 
Court and the appellant succeeded therein, 
K, however, was not made a party to the 
second appeal, More than three years after 
the decree in first appeal and less than 
three years of the.decree in second appeal, 
the appellant filed an application to execute 
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the decree against K. The latter having died, 
the proceedings were continued against re- 
spondentsNos. 2and8, his legal representatives. 
The Courts below, fellowing. Mrs. Christrana 
Benshawn v. Benarast Prosad Chowdhury (1), 
dismissed this application on the grounds that 
it was barred by limitation, inasmuch as, so 
far as K was concerned, limitation began 
to run from the date of the decree of the 
first Appellate Court and that the appellant 
had ceased to be entitled to execute the 
decree, as ina family partition it had been 
assigned to the share of a different member 
of the family of the appellant. The decree- 
holder then preferred this civil miscella- 
neous second appeal. 

Mr. A. Krishnaswami 4iyar, for the Appel- 
lant, 

Mr. A. S. Viswanatha Atyar, forthe Re- 
spondents. 

JUDGMENT.—We are unable to agree 
with the lower Courtsonthe question of limita- 
tion. As Benson, J., said in Kvristnama 
Chariar v. Mangammal (2): “All periods 
of limitation are more or less arbitrary, and 
it is of the highest importance that they 
should be laid down with clearness and 
certainty, and: that subtle distinctions not 
warranted by the language of the Legislature 
should not be introduced by the Courts.” 

Again, as Sir Bhashyam Aiyangar, J., 
said in the samectse at page 96, “There 
cannot be two final decrees in such a suit, 
one by the Court of first instance and the 
other by the Court of Appeal.” The ques- 
tion of limitation ought not to be made 
to depend upon the other question (which 
is almost always a very difficult and 
doubtful one) whether the appeal by one 
of the defendants, or as regards a part of 
the decree of the first Court, imperils the 
decree passed against the other defendants, 
or the other portion of the devree. [See 
also Loke Nath Singh v. Gaju Singh (8) ]. 
Whether, when the decree of the frst Court 
itself consists plainly of two definitely inde- 
pendent decrees, the appeal against one of 
the two decrees would prevent time from 
running as regards the other decree [see 


(1) 22 Ind. Cas. 685; 19 ©. W. N. 287. 
(2) 26 M. 91 at p. 94, 
(8) 31 Ind, Cas. 426; 22 0, D. J. 33; 20 0, W N.17 
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Mrs. Christiana Benshawn v. Benarast Prosad, 
Chowdhury (1)], need not be considered for 
the decision of this appeal, though it should 
not’ be supposed that we agree with the 
decision in Mrs. Christiana Benshawn v. Bena- 
rasi Prosad Chowdhury (1). In the present 
case, the decree of the Court of first in- 
stance was a single decree against both de- 
fendants. 

As regards the right of the decree-holder 
onrecord to execute a decrees, notwithstand- 
ing transfers to others who have not been 
recognized as decree-holders, we shall follow 
the decision in ilu Peda Yelkgadu v. 
Raja Raru Venkata Kumara Mahipatit Surya 
Rao (4), which is in favour of the 
right of the decree-holder on record. The 
lower Court’s orders are set aside and exe- 
cution is ordered as prayed for. Costs of 
the appellant in all Courts should be paid 
by the respondents. 

Order set aside 


Vv. RP. 
(4) 31 Ind. Cas, 542; 293M. L. J. 693; 2 L, W. 1122; 
18 M. L.T. 494; (1916) M. W. N. 119, 


CALOUTTA HIGH COURT. 

APPEAL FROM ORIGINAL ORDER No, 224 or 

1915. i 
August 5, 1915. 

Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Newbould. 
MOTILAL RADHAKISSEN-— UREDUTOR-— 
APPELLANT 
versus 
GANPATRAM AND OTHERS——INSOLVENTS— 
RESPONDENTS. 

Provincial Insolvency Act (IIT of 1907), ss. 27, 42— 
Adjudication, annulment of—Oircumstances justifying. 

An adjudication under section 16 of the Pro- 
vincial Insolvency Act can be annulled only upon 
proof by the applicant under section 42 of the ex. 
jstence of one or more of the circumstances specified 
in sub-section 1 of that section. [p. 793, col 1. 

Inve Gyll, Ew parte Board of Trade, (1888) 5 Mor. 
272; 68 L. J. Q. B. &; 59 L. T. 778; 27 W. RB. 164; Ee 
parte Hester, In re Hester, (1889) 220. B. D. 632; 60 
L. T. 943; 6 Mor. 35; Inve Painter, Ea parte Painter, 
(i685) 10. B. D. 85; 64 L. J. Q. B, 22; 71 L. T. 581; 
i Manson 499; 16 R 16; 43 W. R. 144; E» parte 
Ashworth, In re Hoare, (1974) 18 Eq. 705; 483 L. J. 
Bk. 142; 30 L. T. 9C6; 22 W. R. 925, referred to. 

The consent of all the creditors is not by itself 
necessarily sufficient to justify an order for annul- 
ment of adjadication. [p. 798, col. 2.] 

Quxre.—Whether under the Indian Law the Coart 
could refuse to make an order of annulment, where 
one or more of the circumstances specified in sub- 
section (1) of section 42 of the Provincial Insolvency 
Act were proved to exist. [p. 793, cols, 1 & 2.} 
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Appeal against the order of the District 
Judge, Monghyr, dated the lst May 1915. 

Messrs. O. O. Ghose and K.P. Khaitan and 
Babu Jogendra Narain Mojumdar, for the 
Appellant. 

Babu Surendra Nath Ghosal, for the Re- 
spondents. 

JUDGMENT. 

Mooxenrsez, J.—This appeal is directed 
against what purports to be an order under 
sub-section (1) of section 42 of the Provin- 
cial Insolvency Act, whereby an order of 
adjudication has been annulled. The re- 
spondents applied on the 24th July 1912 to 
be adjudicated insolvents under the provi- 
sions of the Provincial Insolvency Act. ‘The 
order of adjudication was made in due course 
under section 16 on the 12th August 1912. 
Since then, a Receiver has been appointed 
and has taken charge cf the assets. Pro- 
ceedings were thereafter instituted under 
section 48 on the allegation that the insol- 
vents had :sisconducted themselves in the 
manner contemplated in that section. Press- 
ed by these proceedings, the insolvents 
repeatedly applied under section 42 to have 
the adjudication annulled. The application 
was refused on more than one occasion, 
but was ultimately granted on the Ist May 
1915. The present appeal by one of the 
creditors is directed against that order and 
is supported on the ground that none of the 
circumstances, enumerated in section 42 as 
essential for an order of annulment, has 
been established. In our opinion, there 
is no answer to this objection. 

Sub-section (1) of section 42 authorises 
the Court to annul an adjudication of ingol- 
vency when the Court is satisfied thatthe 
debtor should not have been adjudged an 
insolyent or where it is proved to the satis- 
faction ofthe Court that the debts of the 
insolvent have been paid in full or where 
a composition or a scheme bas been approved 
by the Court under section 27. There is no 
foundation for any possiblesuggestion herethat 
the respondents should not have been adjudged 
insolvents. They were adjudged insolvents 
on their own application, and they cannot, 
with auy show of reason, now turn round 
and contend that the order was improperly 
obtained. It is also clear that the debts of the 
insolyents have not been paid in full; in fact, 
in their petition for annulment, the respond- 
ents state that they will endeayour here- 
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after to ‘satisfy the claims of their creditors. 
The only question then is, whether a com- 
position or scheme has been approved by 
the Court under section 27. There is no 
trace on the record of an order of the 
Court which can, by any stretchof language, 
be deemed to express its approval of a 
composition or a scheme. Indeed, an examin- 
ation of the proceedings shows conclusively 
that the preliminary steps requisite for 
an order under section 27 have not yet 
been initiated. The position, consequently, 
is that not one of the three circumstances 
mentioned in section 42, which would justify 
an exercise of the power vested in the Court 
to annul an adjudication of insolvency, 
exists is the present case, An earnest 
appeal has, however, been made by the 


respondents to induce us to hold that the 


failure of the Receiver to satisfy the debts 
up to the present time justifies the order 
of the Court below. The obvious answer 
is that an order for annulment of adjudica- 
tion can be made only upon proof of the 
existence of one or more of the circumstances 
specified in sub-section (1) of section 42. 
That section is moulded on section 35 of 
Statute 45 and 46 Vict., Chap. 52; with 


reference to the latter provision, it has 


been ruled that the Court has no power 
to annul otherwise than in exercise of 
the authority vested in it by Statute: 
Inre Gull, Ex parte Board of Trade (1); In re 
Hester, Ex parte Hester (2) and In re Painter, 
Ex parte Painter (3). It may be incidentally 
noted that a contrary view had been taken 
and wider powers claimed for the Court 
under the Statute of 1869 by Bacon, ©. 
J., in the case of Hx parte Ashworth, 
In ve, Hoare (4). We have then the 
fundamental position that it is obligatory 
upon an applicant under section 42 to 
establish the existence of one or more of the 
circumstances mentioned therein; this has 
rot been done here. It may be a matter 
for consideration whether, if one or more 
of these circumstances were proved to exist, 
the Court could, under the Indian Law, as 

(1) (1888) 5 Mor, 272; 58 L. J. Q.B. 8 59 L. T. 
778; 87 W.R. 164. 

(2) 11889) 22 Q. B. D. 632; 60 L. T, 943; 6 Mor, 85. 

(3) (1895) 1 Q. B. D. 85; 64 L. J. Q. B. 22; 71 L.T. 
581; ] Manson 409; 15 R. 16; 43 W. R. 144, 

(4) (1874) 18 Eq. 705; 43 L. J. Bk. 142, 30 D, T. 
906; 22 W. R. 925, 
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eunder the English Law, refuse to make an 
order of annulment; there is apparently an 
important variation. here from English Law, 
for whereas section 42 of „the Provincial 
Insolvency Act uses the word ‘ “shall”, section 
35 of the Bankruptey Act, 1853, uses the 
word ‘ “may”, and it was with reference to the 
latter phraseology that Stirling, L. J., 
said In re Keet, Ex parte Oficial Receiver 
(5), that the jurisdiction is discretionary, 
and that it would not,in the absence of 
special circumstances, be a good exercise 
of discretion to makean order of annul- 
ment, where, if the bankrupt were applying 
for his order of discharge, an order of dis- 
charge would not be granted: In re Taylor, 
Ex pirte Tayl.r (6); In re Beer, Ez 
parte Beer (7). But it is perfectly 
plain that, even under section 27 of the 
Provincial Insolvency Act, the consent of all 
the creditors is not by itself necessarily 
sufficient to justify an order of annulment. 
In the case of In re Hester, Hx parte Hester 
(2), Lord Esher, M. R. said: “The 
cases are clear that the Court is not 
bound by the consent of all the creditors. 
Although the consent of all the credit- 
ors has been obtained, the Court will still 
consider whether what they have agreed 
to is for the benefit of the creditors as a 
whole. The Court has gone still further, 
and I think righfly so, and has said 
that under the present Bankruptey Act 
it will consider not only whether what 
is proposed is for the benefit of the creditors, 
but also whether it is conducive or detrimen- 
tal to commercial morality and to the inter- 
ests of the public at large; and it will take 
into consideration the position of the bank- 
rupt with regard to his creditors, and see 
whether what is proposed will not place his 
future creditors, who must come into exis- 
tence immediately, in a position of imminent 
danger.” Bowen, L. J., was equally emphatic 
and observed: “When the creditors have not 
been paid in full, and there are no objections 
to the original validity of the receiving order, 
it is not enough for the debtor to collect the 
assents of his creditors, and come to the 
(5) (190>) 2 K.B. 666; 74 L. J. K. B. 694; 54 W. R. 
20; 93 L. T. 259; 21 T. L. R. 615; 12 Manson 235. 
{6) (1901) 1 K. B. 744; 70 L. J. K. B. 53l; 49 W. 
R. Oy 84 L. T. 426; 8 Manson 230 


(7) (1903) 1 K. B. 628; 72 D. J. K. B. 366; 51 W.R. 
422; 88 L. T. 334; 19 T. L. R. 319; 10 Manson 186, 


» 
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-Court.and say, rescind .the receiving order.» 
He ought, if he wishes to move the Court to 
interfere in a matter which, to a certain 
extent, is one of discretion, to bring before it 
some clear grounds for thinking that what 
is proposed is a bona fide proposal, which it 
will be inthe interest of the creditors to 
uphold. I wish emphatically to add my entire 
concurrence in what the Master of the Rolls 
has said, that the proposal ought to be also 
one which is not detrimental to the 
interests of the public. Those interests 
are part of what the Court has to consider 
upon such applications under the present 
Bankruptey Act.” Fry, L. J., added: “It is 
an idle notion that the Court is bound by the 
consents of the creditors. The Court has 
far larger and more important duties to per- 
form than merely to consider whether the 
creditors have consented to the rescinding of 
the order. We are bound in the exercise of 
our jurisdiction in such a matter, and I think 
I might almost say -in all matters under this 
Act, to take a wider view. We are not only 
bound to regard the interests of the creditors 
themselves, who are sometimes careless of 
their best interests, but we have a duty with 
regard to the commercial morality of the 
country.” To the same effect are the decisions 
in Inre Gyll, Bx parts Board of Trade (1) 
and In re Flatau, Ex parte Official Receiver 
(8); Jt is consequently ‘fruitless for the re- 
pondents to rely, as they have done, upon 
the fact that the appellant, at one stage, was 
willing to accept a composition, and to have 
the matter settled out of Court, 

The result is that this appeal is allowed, and 
the order of the Court below set aside. The 
appellants are entitled to their costs in both 
the Courts out of the estate of the insolvents. 
We assess the hearing feein this Court at 
five gold mohuis. 

Appeal allowed. 


(8) (1898) 2 Q. B. 219; 62 L, J. Q. B. 569; 4 R, 414; 
68 L. T, 740; 41 W. R. 529; 10 Mor. 151, 
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MADRAS HIGH COURT. 

Letters Parent APPEAL No, 90 or 1915. - 

March 6, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and ` 

“Mr, Justice Moore. 
SOUNDARARAJAN, MINOR, BY NEXT FRIEND 

KRISHNA PILLAI alias KRISHNA- 
SWAMI PILLAI — PLAINTNIFTE— 
ÅPPELLANT 
CETSUS 


SARAVANA PILLAI AND OTHERS— 


: DHEENDANTS — RHSPONDENTS, 

Hindu Law—Joint family of father and son—Aliena- 
tion by father of all family property — After- 
born son, right of, to set aside alienation—Alienation, 
whether operates as division in status—Failure of son to 
impeach alienation on behalf of his after-born brother 
also, effect of—Suit by after-born son to recover his 
share—Limitation—Limitation Act (IX of 1908), Sch. 
I, drt 126. 

Where a Hindu father alienates the whole of the. 
family property belonging to himself and his son, a 
son born subsequently acquires no right to a share in 
the property and cannot sue to set aside the aliena- 
tion and recover his share, as there is no property 
held jointly. [p. 796, col. 2; p. 799, col, 1.4 

Ramkishore Kedarnath v. Jainarayan Ramrachpal, 
20 Ind. Cas 958; 40 C. 966; 25 M. L. J. 512;, (1913) 
M. W. N. 661; 15 Bom. L, R. 867; 14 M.L .T. 163; 17 
C, W. N. 1189; 18 C. L. J. 287; 11 A. L.J. 8€5; JON, 
L. R. 1; 40 I. A. 218; Ganesh Row v. Tuljaram Row, ' 
24 Ind. Cas. 696; 26 M. L.J. 460 and Tulshi Ram 
v. Babu Lal,10 Ind, Cas. 908; 88 A. 654, 8 A. L. J. 
783, distinguished. ` 

Such a claim, assuming it to be tenable, is govern- 
ed by Article 126, Schedule I, of the Limitation Act. 
[p. 797, col. 1; p. 798, col. 1]. 

Per Sadasiva Aiyar, J.- The alienation by a co- 
parcener of his interest in all the family properties 
without exception operates as a division in status 
and the alienor ceases to be a member of the 
joint Hindu family If there is only one other 
co parcener at the time, the family ceases to exist. 
[p. 797, col. 1.] 

Sundararajam v. Arunachallam Chetty, 33 Ind Cas, 
859; 2 L. W. 1247 and 1266; 18 M. L. T. 652 and t68; 
(1916) M. W. N. 31; 89 M. 136 and 159; 29 M, L. J. 
793 and 816, applied. 

Ganesh Row v. Tuljaram Row, 24 Ind. Cas. 696; 26 
M. L.J. 460, Maharaja of Bobbili v. Venkatram- 
anjulu Naidu, 25 Ind. Cas. 585; 27 M. L. J. 409; 16 
M'L. T. 18), dissented from. 


“Per Moore, J. (contra)—-Where a father alienates his ` 


share in the whole of the family properties he conti- 
nues to be a member of the joint family even with sons 
subsequently born, but the latter can claim no 
share, no property being in existence at the dates of 
their birth. [p. 799, col. 1.] - 


Nanjaya 'Mudali v. Shanmuga Mudali, 22 Ind, 
Cas. 555; 26 M L. J. 576; 15 M. L. T. 186; (1914) MW. 
N. 356; 88 M. 684; Maharaja of Robbili-v, Venkatraman. 
julu Naidu, 25 Ind. Cas. 585; 27 M. L. J. 409; 16 M. L. 
T, 181 and Bholanath Kheltry v. Kartick Kissen Das 
Khettry, 34 0. 372; 11 C, W. N. 462, approved. 


. 
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Appeal, under clause’ 15 of the Letters: Aiyangar was held binding on the entirety of 


Patent, against the judgment of the Hon’ble 
Mr. Justice Ayling, in Second Appeal No. 
1191 of 1914, preferred against the decree 
of the Court. of the Subordinate Judge, 
Mayavaram, in Appeal Suit No. 484 of 1912, 
(Original Suit No. 249 of 1910, on the file 
of the. Court of the District Munsif of 
Shiyali.) 

Mr. T. R. Venkatarama Sastri, for the 
Appellant. 

Mr. T. Narasimha <Adyangar, for the Re- 
spondents. 


JUDGMENT, 

Sapasiva Atyar, J.—This is a Letters 
Patent appeal against the judgment of 
Ayling, J., who dismissed Second Appeal 
No. 1191 of 1914, filed by the plaintiff 
in a suit brought by him for recovery of 
érd share in certain properties, the remain- 
ing rd share having already been recovered 
by the plaintiff's elder brother in Suit No. 
241 of 1906, on the file of the Court of the 
District Munsif of Shiyali. 

The facts are a little complicated but the 
material ones might be shortly stated 
thus — 

(a) The plaintiff’s father sold away all his 
then remaining properties to one Sawmi 
Aiyangar for Rs. 4,000, under a sale-deed 
dated the 6th February 1885. 

(b) Sawmi Aiyangar brought Original 
Suit No, 221 of 1887 for possession of the 
properties so sold. A razinamah decree was 
passed that on payment of a certain amount, 
within a certain date, Sawmi Aiyangar 
should give up his claims over the lands, 
But if the plaintifi’s father failed to make 
-~ the payment Sawmi Aiyangar was to get 
possession of the properties through the Court, 
his purchase being upheld. Plaintiff’s father 
failed to make the payment and so Sawmi 
Aiyangar got possession in 1899, 


(c) In 1906 the plaintiff’s elder brother (who 
was in his mother’s womb in 1885, the date 
of the sale by the plaintiff’s father) brought 
the Suit No. 241 of 1906 making the plain- 
tiff and the plaintiff’s father and the pur- 
chasers from Sawmi Alyangar parties to the 
suit. The plaintiffs brother ultimately 
succeeded in getting his alleged rd share 
decreed to him on payment of 3rd of the 
dmount of Rs. 3,706, to which extent the 
gonsideration for the sale-deed to Sawmi 


the properties sold. The second appeal to 

the High Court in the plaintiff's brother’s 

suit was decided on the 4th February 1910, 
(d) The present suit was brought very soon 


‘afterwards by the plaintiff who was born on 


the 20th December 1901. I must add here 
that the plaintifi’s father died in 1908 during 
the pendency ofthe appeal in the plaintiff’s 
brother’s suit of 1906. 

The above being. the facts, the questions 
for decision are: (1) Was the compromise 
decree in Original Suit No. 221 of 1887 
obtained by fraud and collusion as alleged in 
the plaint? (2) The plaintiff not having 
been in existence in the year 1885 when the 
plaintiff’s father sold the plaint property to 
Sawmi Aiyangar or in 1887 when the decree 


‘was passed in Sawmi Aiyangar’s favour or in 
Pp 


1889 when Sawmi Aiyangar got possession 
under the razinamah decree in 1887, is the 
plaintiff entitled to question the said alien- 
ation? (3) Is the suit barred by limitation ? 
(4) To what share is the plaintiff entitled to 
recover and on what terms, if the other 
questions are decided in his favour ? 


I might at once state on the 4th question 
that as the plaintiff’s father was entitled to 
half share on the date of the alienation, the 
plaintiff’s elder brother who was in his 
mother’s womb beng then entitled to the 
other half share, and asthealienationis binding 
on the plaintiff’s father’s half share under the 
Full Bench decision in Chinnu Pillai v, 
Kalimuthu Ohettt (1), the plaintiff’s elder 
brother in the suit of 1906 could have sued 
for the recovery of the other half share 
either on his own account or on behalf of 
himself and his younger brother, the plaint- 
iff. But he chose to sue only for érd as 
belonging to himself and he has succeeded in 
getting a decree for that jrd share in that 
sait to which the plaintiff wasa party. So 
there remains only 1/6th share available to 
the plaintiff. The present suit for rd share 
is, therefore, clearly an exaggerated claim. 
Even as regards the 1/6th share, if he is 
entitled to recover it at all, he can recover 
it only on payment of 1/6th of the Rs. 3,000 
odd which was found in the former suit 
(to which he was a party) to be binding 
on the entire properties, 


(1) 9 Ind, Cas, 596; 35 M. 47; 21 M. L. J, 246 
(1911) 1 M, W. N. 288; 9 M. L. T. 389, 
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` The question relating to the alleged fraudu- 
lent and collusive nature of the compromise 
deeree in Original Suit No. 221 of 1887 was 
not decided by the lower Appellate Court 
and if the plaintiff succeeds on the other two 
questions, the case will have to go back to 
that Court for a decision on that question. 


As regards the second question, the plaint- 
iff wha was born in 1901 had no interest 
whatever inthe properties when they were 
alienated in 1885 by his father. It is, there- 
fore, prima facie a startling proposition to be 
told that he hasa cause of action to set aside 
an alienation which took place 16 years before 
he was born and when he had no interest in 
the properties. But Mr. Venkatarama 
Sastriar relied upon the observations found 
in the Privy Council case of Ramkishore 
Kedarnati v. Jainarayan Ramrachpal (2), 
and the judgment of the present learned 
Chief Justice sitting on the Original Side 
reported as Ganesh Row v. Tulja Ram Row (8). 
In Ramkishore Kedarnath v. Jainarayan Ram- 
rachpal (2), the following passage occurs 
at page 979:* “On appeal to the Court of 
the Judicial Commissioner, the learned Addi- 
tional Commissioner held that as the lst 
plaintiff had instituted the suit within three 
years of attaining the age of 21, he was 
entitled” (the suit having been brought to 
set aside an alleged alienation without con- 
sideration made by the father) “to the benefit 
of section 7 of the Limitation Act of 1877 and 
the suit was not barred as against him, but he 
held that it was barred as against his younger 
brothers, who were born after the commence- 
ment of the adverse possession of the defendant 
Jainarayan. Jt was, however, conceded before 
this Board, and, as their Lordships think, rightly 
conceded, that if the Ist plaintiff sneceeds in 
the suit, his younger brothers born before a 
partition of the estate will be entitled to share 
in the relief.” Now, in that case, when the 
suit was brought the plaintiffs (if I have under- 
stood the facts aright) were members of a 
joint Hindu family owning and possessed of 
properties other than those alienated by 
their father. In tha present case, the father 

(2) 20 Ind. Cas. 958; 40 C. 966; 25 M. L. J. 512; 
(1913) M. W. N. 661; 15 Bom. L. R. 867;14 M. L. T. 
163; 17 0. W. N. 1189; 180, L. J. 237; 11 A. L. J. 865; 


JON. L. R. 1; 40 L A. 213, 
(3) 24 Ind. Cas. 696; 26 M. L. J. 460. 
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“had no other property in 1885 except the 
property alienated to Sawmi Aiyangar and he 
is not allege] to have acquired any other 
property afterwards. His half share having 
vested in Sawmi Aiyangar, he and his elder 
son never formed a joint Hindu family as 
there was no property to be held jointly. When 
the plaintiff was born in 1901, then also 
there was no joint property and hence no 
joint Hindu family. It seems to me, there- 
fore, thatthe reasoning of their Lordships’ 
decision in Ramkishore Kedarnath v. Jainara- 
yan Ramrachpal (2) does not apply to the 
facts of this case. If I am wrong in the 
above view, then it can only be on the ground 
that though the plaintiff's brother alone was 
entitled to the remaining half share till the 
plaintiff was born, the plaintiff by his birth 
got an interest in that half share which 
till then belonged to the plaintiff’s brother 
alone. That is, we must take it that 
though under the Mitakshara Hindu Law, 
the plaintiff gets by birth a right only 
in the ancestral property, and the property 
belonging solely to the elder brother can- 
not be called ancestral property in his 
hands when a question arises between him 
and his younger brother, the plaintiff some- 
how obtained a right by birth to share in that 
property also. Speaking for myself, I am 
against any such extension of the (in my 
opinion unprogressive and unshastraic) me- 
disval doctrine of right by birth. 

In Ganesh Row v. Tulja Ram Row (3) it 
was no doubt held that after-born sons are 
entitled to share with the sons born before 
the alienation, but in that case also if did 
not appear that the father and the prior 
horn sons were not possessed of other 
family properties which remained as joint 
family properties, owned by the father and 
the prior born sons when a son was born 
subsequent to the alienation in dispute. 

I am further of opinicn that when the 
father and the elder son held no property 
in common after the father had alienated 
the whole of his interest in the joint 
family property, they became divided mem- 
bers. In Soundararajam v, Arunachalam 
Chetty (4) I have respectfully dissented 
from the observations found in Ganesh Row 
v. Tulja Ram Row (3) and Maharaja of Bobbil,, 

(4) 33 Ind. Cas. 858; 2 L. W. 1247 and 1266; 18 M. 
L. T. 552 and 568; (1916) M. W., N. 81; 39 M, 136 and 
159; 29 M. L. J. 793 and 816, 
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v. Venkataramanjulu Naidu (5), which keld 
that‘a division into shares of the alienated 
properties does not take place on the alien- 
ation of his share by a co-parcener. 
At least, in a case where he sells away 
his share in all the co-parcenary properties 
without exception, L am clear that a divi- 
sion in status takes place and he ceases. to 
be a member of the joint Hindu family 
and if there is only one other co-parcener 
at the time of the alienation, the joint 
family ceases to exist. If, as was recently 
held by a Full Bench of this Court in 
Soundararajam v. Arunachalam Chetty (4), 
an unequivocally expressed intention to 
create a divided status effects division, 
the alienation of his interest by a co-parcener 
in all the joint family property in favour 
of a stranger seems to me to be almost 
conclusive evidence of such an intention to 
break himself off from the joint status 
completely. 

Further, the plaintiff's brother, when he 
brought his suit for his alleged }rd share, 
did not seek to set aside the alienation of 
1885 in respect of the  plaintiff’s share, 
whatever it may have been. As I said be- 
fore, the only arguable position is (and 
even that position is, in my opinion, un- 
tenable) that the plaiutiff’s brother could 
have sued for the setting aside of the 
alienation of the half share other than the 
father’s half share on behalf of himself and 
of the plaintiff. If he had done so and 
if the arguable position was also tenable, 
the alienation would have been set aside 
as regards half the property for the benefit 
of the plaintiff’s brother and the plaintiff, 
and the plaintiff would have been entitled 
to an one-fourth share. But as the plain- 
tiff’s brother sued for recovery of his alleg- 
ed jrd share in his own individual 
interest, that snit cannot be said to have 
been brought in the interests of the plain- 
tiff and it cannot be held that the aliena- 
tion was set aside in that former suit of 
1900 as regards the interests of the plaint- 
iff also in the plaint properties.” The plaint- 
iff, therefore, was bound in his own suit 
(that is, the present suit) by the terms of 
Article 126 of the Limitation Act, which 


(5) 25 Int. Cas. 583; 27 M, L.J. 409; 16 MLL. T. 
181. f 
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gives a period of 12 years, from the date 
when the alienee takes possession of the 
property, for a suit by a Hindu son to set 
aside his father’s alienation. As the plain- 
tiff’s brother could have brought such a 
suit as regards the plaintiff's share also 
(assuming that plaintiff had a share) and 
did not do so, the plaintiff is now barred, 
more than three years having elapsed from 
the date of the plaintiff’s brother’s attain- 
ment of majority when this suit was brought. 
See the Full Bench decision in Doratsami 
Strumadan v. Nondisamt Saluvan (6). 

Mr. Venkatarama Sastriar’s arguments, 
strenuously and (as usual) ably advanced, 
involved two propositions; (a) that the 
plaintiff’s brother’s cause of action to set 
aside the father’s alienation (in respect of 
a half-share) which accrued on the date of 
alienation in 1885 became vested in the 
plaintiff jointly with the plaintiffs brother 
as soon as the plaintiff was born even in 
1901; (or, perhaps conceived in 1600 or 
1991); (L) that when the plaintiff’s brother 
sued for his one-third share, the plaintiff 
got an independent cause of action for 
suing to set aside the alienation as regards 
the remaining 1‘6tk share and hence 
the plaintiff has got three years after he 
himself attains majority to bring a suit 
to set aside the alienation of that 1/6th 
share. I am unable to agree to 
either proposition and if either is negativ- 
ed the plaintiff’s suit fails. I would, there- 
fore, dismiss the Letters Patent Appeal with 
costs. 

MOORE, J.—TI agree. 

The facts are fully stated in my learned 
brother’s judgment which I have had the 
advantage of reading. 


The suit was brought in 1910 by the 
appellant, a’ minor, for a declaration that 
a sale made by his father in February 
1885 was invalid, and for the recovery of 
such share of the properties as he might 
be found entitled to. The alienee took 
possession of the property in 1889. The 
appellant was born in December 1901, t.e., 
16 years after the property was sold 
by his father, and more than J2 years 
from the date when the alienee took pos- 
session. The respondents are subsequent 


(6) 21 Ind, Cas. 410; 14 M. L. T. 40'; 88 M. 118; 25 
M. L. J. 405. 
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alienees who have purchased the proper- 
ties. 

Mr. Justice Ayling held that the suit 
must be treated as falling under Article 12d 
of the Limitation Act. In my opinion the 
learned Judge was right. In the case of 
suits governed by Article 126 the plaintiff’s 
cause of action is the taking possession by 
the defendant of what wasthe son’s joint 
share of the property. Prima fucie, there- 
fore, the suit was clearly barred by limita- 
tion. In order to entitle the appellant to 
succeed, it is necessary for him to set aside 
the alienation which stands in the way of 
his recovering his share of the praperty. 
It was not contended before us that any 
Article other than Article 121 was appli- 
cable. 


In support of his argument that the 
appellant, a subsequently born son, is entitl- 
ed to sue to set aside the alienation made 
by his father, Mr. Venkatarama Sastri 
relied on the following passage in Mayne’s 
Hindu Law, 8th Hdition, at pages 460 and 
461: “If the alienation was made by the 
father without necessity, and without the 
consent of sons then living, it would not 
only be invalid against them, but also 
against any son born before they had rati- 
fied the transaction; anų no consent given 
by them after his‘ birth would render it 
binding upon him;” and he cited the de- 
cisions reported as Ganesh Row v. Tulja 
Ram Row (3), Tulshiram v. Babu Lal (7) and 
Ramkishore Kedarnath v. Jainarayan Ram- 
rachpal (2). 


None of these decisions are, I think, in 
point. 

In the case of Ganesh Row v., Tulja Ram Row 
(3) the question for decision was: “Where a 
father and son constitute a joint family, and a 
father alienates to a third party his share 
in a certain portion of the joint family 
property, and subsequently to the alienation 
but before partition of the joint family 
property another son is born to the father, 
is such son entitled by birth to share to 

any, and ifso, what extent in the unalienat- 
ed moiety which did not pass to the alienee 
by virtue of the alienation, or is the 
eldest son entitled to the whole unalienat- 
ed moiety to the exclusion of his younger 


(7) 10 Ind, Cas, 908; 33 A. 654; 8 A. L, J. 733. 
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brother ? ”. The learned Chief Justice held 
that subsequently born sons were entitled 
to participate in the remaining half of the 
property which remained joint family pro- 
perty. 

As pointed out by my learned brother, 
the property which was alienated by the 
appellant’s father was the only property 
which the family possessed and it is not 
alleged that the father subsequently acquir- 
ed any other property. 

Ganesh Row v. Tulja Ram Row (3) is dis- 
tinguishable as the family seems to have 
possessed other joint family propertiés. 

Tulshi Ram v. Babu Lal (7) merely decided 
that where an alienation of ancestral pro- 
perty is invalid as having been made 
without legal necessity by one member of 
the co-parcenary without the consent of 
the rest, it is open to co-parceners to 
object to such alienation notwithstanding 
that they were born subsequently thereto. 

In Ramkishore Kedarnath v. Jaianarayan 
Ramrachpal (2) the facts shortly were, that 
the plaintiffs and their father were owners 
of a joint undivided estate and the father 
improperly made a disposition of a portion 
of it. The Additional Judicial Commis- 
sioner held that the suit which was brought 
by Ist plaintiff, the eldest brother, within 
three years of his attaining majority was not 
barred as against him, but was barred as 
against his younger brothers who were 
born after the possession of the defendant 
became adverse, Their Lordships of the 
Privy Council observe as to this: “It was, 
however, conceded before this Board, and 
as their Lordships think, rightly conceded, 
that if the Ist plaintiff succeeds in the 
suit his younger brothers born before a 
partition of the estate will be entitled to 
share in the relief.” In that case, how- 
ever, the plaintiff formed a member of a 
joint family, and possessed. joint family 
properties other than those alienated. : 

Coming now to the facts of the present 
case, speaking for myself, it must, I think; 
be held, having regard to the decision in 
Nanjaya Mudald v. Shanmuga Mudali (8) 
and Maharaja of Bobbili v. Venkataramanjulu 
Naidu (5), that even after alienating his 


(8) 22 Ind. Cas. 555; 26 M. L. J. 676; 15 M. LOT 
186; (1914) M. W. N. 356; 88 M. 684. ~ 
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share the appellant’s father continued to 
be a member of the joint family at the 
time of the appellant’s birth; the family 
did not, however, possess any joint family 
property, the father having alienated his 
share, and it appears to me that by his 
birth the appellant did not obtain any in- 
terest in the property, . there being no 
joint family property then in existence. 
[Bholanath Khettry v. Rartick Kissen Das 
Khetiry (9).) On his birth a son gets an 
interest in what is left of the ancestral 
property. If, however, I am wrong on this 
point, I agree with my learned brother 
that, assuming that the appellant’s brother 
Govindasami instead of suing merely for 
the recovery of his rd share of the 
property could have sued for the recovery 
of the half share inclusive of his minor 
brother’s share, as he did not do so, the 
appellant’s suit was barred by limitation. 
See Duratsami Sirumadan v. Nondisami 
Saluvan (6). 


Appeal dismissed. 
(8) 340. 872; 11 O. W. N. 462. 


CALCUTTA HIGH COURT. 
APPBAL From ORIGINAL ORDER No. 17 
or 1915. 

November 25, 1915. 
Present:—-Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., and 
F Justice Sir Asutosh Mookerjee, Kr. 
KASSIM EBRAHIM SALEJI—Derenpant 
att — APPELLANT 

versus 


JOHURMULL KHEMKA—PLANTIFE— , 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. Y, rr. 12, 
17,0. IK, r. 13—Summons, service of Substituted service 
by afiwture, when to be effected—Ex parte decree, de- 
fendant’s right to set aside, when not personally served 
after due diligence of serving officer, 
` Where a bailiff for the purpose of serving sum- 
mons upon the defendant went on three separate 
days to the place where the defendant carried on 
business with his partners and tried to And him there 
and on somebody in the place telling.the bailiff on 
each of the occasions that the defendant was not at 
that time at the place, the bailiff eventually posted 
the writ of summons upon the premises after having 
cried aloud the name of the defendant three times: 

Held, that, there was no sufficient service according 


to law, even if the defendant might know of the issue 


“of the writ. [p. 800, col. 2; p. 502, col. 1; p. 808, col. 1.] 


Per Sanderson, O. J.—Where it is a question of 
substituted service, and the defendant has not been 
‘served personally, itis most ersential that the re- 
quirements of the rules (of the Civil Procedure Code) 
should be strictly observed in all respects, [p. 800, 
col. 2.] 

For serving summons upon the defendant proper 
enquiries and real aud substantial effort, and not 
perfunctory, should be made to find out when and 
where the defendant is likely to be found. [p. 801, 
col. 2.] 

Cohen v. Nursing Doss Auddy, 19 O. 201, approved, 

Per Mookerjee, J.—The fundamental rule for service 
of summons upon a defendant is that wherevor 
practicable, service shall be made upon him personally, 
unless he has an agent empowered to accept service, 
in which case service upon such agent shall be suffici- 
ent. [p. 802, cols. 1 & 2.] 

A defendant is entitled under Order IX, rule 13, 
Civil Procedure Code, to have the ew parte decree set 
aside as against him if the summons was not duly 
served, even when the defendant was aware of the 
institution of the suit against him. [p. 803, col. 1.3 
~ Appeal against the following order of Mr. 
Justice Imam, passed on the 3rd March 
1915, sitting on the Original Side of the 
High Court:— 


“This application is for setting aside 
an ex parte decree passed in a suit that 
was undefended. The defendant in his sworn 
petition has stated that the.service of sum- 
mons on him had not been effected and in 
consequence of the deficiency of service he 
could not be present at the trial of the suit. 
The affidavits of Sitaram, a servant of the 
plaintiff, and the bailiff are positive in their 
statements that the summons had been taken 
by the bailiff in the company of the plaintiff's 
servant to premises No. 1, Amratola Street, 
where the defendant carries on his business 
and on the defendant not being found in spite 


- of search made on three consecutive days, 


service was effected by affixing the summons 
at the outer door of the house. It appears 
that soon after the institution of the suit the 
plaintiff’s Attorney Babu Debi Prosad Khaitan 
communicated the fact of the institution 
of the suit to Mr. J. C. Dutt, the Attorney on 
behalf of the defendant in the present matter, 
enquiring of him if he would accept service of 
summons on behalf of the defendant who had 
been his client in the matter out of which the 
suit had arisen. To that letter Babu Debi 
Prosad Khaitan received no reply, but it has 
been acknowledged by the assistant of Mr. J. 
C. Dutt that the letter was received and copy 
of it was forwarded to the defendant. In the 
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petition no reference to the receipt of the 
letter has been made and no admission as to 
the knowledge of the defendant concerning 
the institution of the suit has been made. 
The petition merely refers to the fact of the 
passing of the decree and reading it care- 
fully one comes tothe conclusion that all 
reference to any knowledge concerning the 
institution of the suit has been advisedly 
avoided. On behalf of the petitioner only 
one ground for setting aside this ex parte 
decree has been urged, and that is that the 
summons had not been duly served. The 
question resolves itself into one consideration 
only, namely, whether the summons had been 
served or not, and for this the affidavits of 
Sitaram and Ishak come to furnish a sufficient 
answer, I see no reason to disbelieve the 
statement these two persons baye made in 
their affidavits, in fact there is every indica- 
tion of their truthfulness. The application 
is dismissed with costs.” 

Messrs. B. O. Mitter, K. O. Roy and O. 
0. Ghose, for the Appellant. 

Messrs, H. D. Bose and K. P. Khaitan, 
for the Respondent, 


JUDGMENT. 


SANDERSON, O. J.—This appeal is from an 
order made by Mr. Justice Hasan Imam 
on the 3rd of March im this year, in which 
he refused to set aside a decree for specific 
performance of an agreement between the 
plaintiff and defendant. The decree was 
made on the 9th of December 1914, and it 
was made ea parte, the defendant not being 
present or taking any part in the proceedings. 
Then in consequence of a letter which was 
dated the 22nd of January 1915 and written 
by the plaintifi’s Solicitor to the defendant, 
an application was made to Mr. Justice Imam 
to set aside the decree on the ground that the 
writ of summons had not been served upon 
thé defendant, The learned Judge refused 
to set aside the decree and this is an appeal 
from his judgment. 


Now, the service was supported:in the 
first instance upon an affidavit in the usual 
form, which is to be found at page 15 of 
the paper-book, in which one Sitaram, who 
wes employed by the plaintiff, and another 
Ishak, who was in the employ of the Sheriff 
of Calcutta, swore that they kad been to 
tha dafendant’s hiia33 wiara ha orlinweily 


lived and resided on the Ist, 3rd and 4th 
day of August, that they could not find 
him there, that they could not see any 
adult male member of his family, that they 
had called out his name in the usual way 
but got no response and that thereupon the 
writ had been posted upon the premises; 
and if was upon that affidavit of service that 
the learned Judge of the Court of first in- 
stance proseeded to give his decree. 

Now, it turns out that the defendant did 
not reside at the premises, which are men- 
tioned in the affidavit, namely, No. 1, Amra- 
tola Lane, in Calcutta. What took place 
was that these two men whose names I have 
already mentioned, one in the employ of the 
plaintiff and the other in the employ of the 
Sheriff of Calcutta, went to the place where 
the defendant carried on business with his 
partner, and tried to find him there on the 
days in question, that the bailiff went into 
the business premises and saw somebody 
seated on a chair on each occasion, who told 
him that the defendant was not at that time 
at the place, and that them having cried 
aloud his name three times he posted the 
writ of summons upon the premises. The 
question is whether that is sufficient service. 
I may say at once that in one sense L regret 
that we have to allow this appeal, because 
IL have not much doubt in my mind, speaking 
for myself, that the institution of these pro- 
ceedings did come to the knowledge of the 
defendant, and I do not think that the de- 
fendant has any merits in this application. 
But that is not the question. lf we were to 
decide that what was done in this case was 
sufficient service of the writ, it might be 
taken as a precedent on other occasions. 
Inasmuch as I do not consider that what was 
done in this case was sufficient service, it 
would not be right for us to say that it was 
sufficient service, because we are strongly of 
opinion that the defendant knew of the issue 
of the writ. In my judgment, where it isa 
question of substituted service, and the defend- 
ant has not been served personally, it is 
most essential that the requirements of the 
rules should be strictly observed in all res- 
pects. . 

Now, the rules which are material tó this 
matter have already been referred to, and I 
only intend to refer to them quite shortly. 
The first is Order V, rule 12, which say's; 
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“Wherever it is practicable, service shall be 
made on the defendant in person, unless he 
has an agent empowered to accept service, 
in which case service on such agent 
shall be sufficient.” Now, in this case there 
is no doubt that service upon the defend- 
ant was not made personally, nor was it 
made upon an agent empowered to accept 
service, Itis quite true that a letter was 
written by the plaintiff's Attorney to a 
gentleman who was acting in respect of the 
dispute about these premises on behalf of the 
defendant, but that does not empower him 
to accept service, and unless he has authority 
from his client to accept service, and 
does accept service, the mere fact that the 
plaintiff’s Attorney writes to the defendant’s 
Attorney saying ‘will you accept service,’ 
and he’ receives no reply, in my opinion, 
speaking for myself, is not sufficient. There- 
fore, it does not come within rule 12. 


The next rule which is really material is 
Order V, rule 17. That has already been 
read by Mr. Bose, but I will read it again 
in part for the purpose of making my judg- 
ment intelligible. It says, ———where the 
serving officer, after using all due and reason- 
able diligence, cannot find the defendant, 
and there is no agent empowered to accept 
service of the summons on his behalf, nor 
any other person on whom service can be 
made, the serving officer shall affix a copy 
of the summons on the outer door or some 
other conspicuous part of the house in which 
the defendant ordinarily resides or carries 
on business or personally works for gain, and 
shall then return the original to the Court....” 

Now, the question in this case is whe- 
ther the facts as set out in two or three 
affidavits which have been referred to by 
Mr. Bose show that the serving officer used 
all due and reasonable diligence. In my 
opinion, it would be dangerous for this Court 
to hold that the facts set ont there show that 
all due and reasonable diligence was used. 
One must remember that the first affidavit 
represented that the serving officer had {gone 
to the defendant’s dwelling-house and tried 
to find him on three separate occasions, that 
he could not find him or any adnlt male 
member of the family and that he then pro- 
ceeded to call out, outside the house, the name 
of defendant and then posted a copy of the 
writ upon the premises of the defendant, This 
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is one thing. Butit turns ont that a very 
different matter occurred. The serviug officer 
went to the defendant’s place of business, 
where he carries on business with his partner. 
There is no mention in the affidavit that the 
defendant resides there. In fact the de- 
fendant swears that he does not ordinarily 
reside there; and I am not prepared to hold 
that merely going to a man’s place of busi- 
ness on three separate days, a place of bnsi- 
ness where he carries on business with other 
partners, and where he may or may not be 
on these particular days or at the particu- 
lar time of the day, and merely asking for 
him, and then when he does not find him, 
posting a copy of the writ on the outer door of 
the premises is sufficient service. I may adopt 
the very excellent common sense rule laid 
down by one of my predecessors, Chief Jus- 
tice Sir Comer Petheram. It is this. He 
says: “It is true that you may go to a man’s 
house, and not find him, but that is not 
attempting to find him. You should go to 
his house, make enquiries, and if necessary 
follow him. You should make enquiries to 
find out when he is likely to be at home, and 
go to the house at a time when he can be 
found. Before service like this can be 
effected it must be shown that proper efforts 
have been made to find out when and where 
the defendant is likely to be found not, as 
seems to be done in this country, to go to 
his house in a perfunctory way...... ” I lay stress 
upon the words “perfunctory way.” [See 
Cohen v. Nursing Dass Auddy (1).] Now, 
those are the words used by Chief Justice 
Sir Comer Petheram when he was dealing 
with a case where service was attempted 
to be made on a man at his dwelling-house. 
I think that remark will apply a fortiori to 
this case where service was effected in a 
perfunctory manner, by going to a man’s 
place of business where he carries on busi- 
ness with a partner, and where he may be 
or may not be on those days. As has been 
said, itis a very good rule to follow that 
proper enquiries, and real and substantial 
effort, and not perfunctory, should be made to 
find out when and where the defendant is 
likely to be found, 


Under these circumstances I think thas, 
although as I have said before I have no 


(1) 19 ©. 201. 
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sympathy with the defendant, but having 
regard to the fact that if we allowed this 
service to pass we .might be approving some- 
thing which would be taken asa precedent 
which, in-my opinion, should not be taken as 
a precedent, I think that the appeal should 
be allowed and we will hear Mr. Mitter on 
the question of costs. 

- (After discussion.) We think thatthe proper 
order inthis case is that the appeal will be 
allowed upon the undertaking by Mr. Mitter 
that no further service of the writ will be 
necessary.: The suit will, of course, be 
restored: - The costs of the application before 
Mr.: Justice Imam to set aside the decree 
trill be ‘costs in the. cause, and each party 
will bear the costs of this appeal. Any costs, 
it. already paid by the appellant, will be 
refunded. 


| Woopeorre, Jt agree that the -appeal 
should. be déoreed. As there is no question 
in this case that the’ respondent did not 
go to the house of residence it cannot be 
said.” that all due and reasonable diligence 
WAS “used to find the defendant. The fact 
that. the plaintiff went to the house where 
summons was posted under the impression 
that it was the defendant’s place of residence 
which it was not, indicates an intent and 
_ knowledge that the defendant was likely to 
be found at his place of residence, though in 
fact no search was made there. That the 
defendant’ had ‘ otherwise knowledge of the 
institution; of the snit is highly probable, 
But’ that is not sufficient if the service is 
not formally proved. 

°T would like to add that the decision re- 
ferred to by the Chief Justice [Cohen v. Nur- 
sing Dass Auddy (1)] was followed by Sir Law- 
rence Jenkins, ©. J., and myself in an unre- 
ported decision in Appeal from Order No. 75 
of 1912, dated the 28th November 1913. 


. MOOKERJEE, J.—I am of opinion that the 
order of Mr. Justice Imam cannot be support- 
ed; The question for determination is, 
whether the appellant, as an applicant who 
seeks to set aside a decree made ex parte 
against hini, has satisfied the Court, withia 
the meaning of rule 13, Order IX, of the 
Code, that the summons in the suit was not 
duly served upon him. The answer depends 
upon the true construction of rules 12° and 17 
of Order V. Rule 12 recognizes the funda- 
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mental proposition that, wherever practicable, 
service shall be made on the defendant in 
person, unless he has an agent empowered 
to accept service,in which case service upon 
such agent shall be sufficient. The present 
case does not fall within the exception, as 
it is not’ suggested thatthe defendant had 
an agent empowered to accept service. 
The notice given to Mr. Dutt, who had 
acted as his Attorney on a previous oceasion, 
was also clearly insufficient, and reliance 
has not been placed thereon in support of 
the order under appeal. The question, 
consequently, arises, whether service -was 
made in fulfilment of the requirements of 
rule 17. That rule—I quote only so much 
of it as is relevant for our present 
purpose—provides that where the. serving 
officer, after using all due and reasonable 
diligence, cannot find the defendant, he shall 
affix a copy of the summons on the outer 
door or some Other conspicuous part of the 
house in which the defendant ordinarily 
resides or carries on business. or personally 
works for gain. Here the plaintiff caused 
the notice to be affixed on the house at 
1, Amratola Lane. The plaintiff erroneously 
assumed that the defendant ordinarily re- 
sided there; as a matter of fact, it was 
not his residence; but in that house, business 
was carried on by a firm whereof the de- 
fendant was a partner. In these circum- 
stances, can we say that the plaintiff used 
all due and reasonable diligence to find 
defendant; if he did not, the service in the 
mode in which it was effected was not in 
fulfilment of the requirements of the Code. 
In my opinion, the answer must bein the 
negative. I am not prepared to affirm 
the proposition that if the plaintiff makes 
no effort whatever to find the defendant in 
the place where he ordinarily resides, and 
not finding him where he carries on business 
along with others, affixes the summons 
upon a conspicuous part of the business 
premises, the requirements af the Code are 
satisfied: Cohen v. Nursing Dass Auddy (1). 
Indeed, the plaintiff has not proceeded on the 
theory that it was permissible under 
the law to serve summons in this manner. 
He acted on the footing that the defendant 
actually resided in the premises to which 
the summons was taken. He now discovers 
that he was under a misapprehension, and 
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is‘ consequently driven to’ maintain a position 
:which is absolutely unsustainable. There 
-ig thus no escape from the. conclusion that 
the summons was not duly served. It has 
finally been argued that there are ample 
indications that the defendant was aware 
of the institution of the suit against him. 
But this is plainly of no real assistance 
to the. respondent; for, if the summons 
was not duly served, as I hold it was not, 
‘the defendant is entitled, under Order JX, 
rule 13, to have the ex parte decree set aide 
as against him. Consequently, this appeal 
"must be allowed and the application to set 
aside the ex parte decree granted. 


Appeal allowed. 


: MADRAS HIGH COURT. 
Seconp. Oru Appraty No, 2037 anp 2038 
or 1914, 
February 18, 1916. 
Present: —Mr. Justice Coutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 


Ma. G. SAM, sy ais acent B, BALKRISHNA © 


RAJA—PLatnripr — APPELLANT 


, versus 
T, RAMALINGA MUDALIAR AND OTHERS 


— DEFENDANTS— RESPONDENTS, 

Madras Estates Land Act (Mad, I of 1908), s. 3, 
sub-s, (2), cls. (c), (d)—‘Jagir’ and ‘inam, distinction 
| between — Grani of revenue of lands for subsistence by 
Nawab of Carnatic, whether inam—Knudivaram and 

imelyaram vested in inamdar—Landlord and tenant 
—Suit in ejectment—Jurisdiction of Civil Court, 


Tagirs, unlike inams, were usually granted for 


life, though, in course of time, they also became 
permanent and heritable. An inam was a present 
‘or gift ‘eithor to.an individual or for a public 
purpose, while jagirs generally implied conditions 
of service or a reward for service. [p. 805, col. 1.] 

TA grant of land revenue made by the Nawab 
of the Carnatic to a member of his family for 
subsistence is not a jagir, though termed such 
„in the deed of grant, but is only an inam within 
"the meaning cf ‘section 8, sub-section (2}, clause 


- (d), of the Madras Estates Land Act. [p. 806, col. 2; 
p. 807, col. 1.] 
Where in such inam, the kudivaram and 


| melvaram intereèts became subsequently vested in 
the inamdar and the tenants who were admitted 
“into possession before the passing of the Estates 
Land Aet did not acquire occupancy rights: 


Held, in an action to eject the tenants, that 


_ the inam fell within the exception .t6 section 8 of 


the Act and ceased to form part of an ‘estate’ and 
the suit was cognisable by a Civil Court. 
gol, 2; p. 807, col. 1.] 
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Per Srinivasa Atyangar, J.—The word ‘recognised! in 
section 3 of the Madras Estates Land Act implios 
something more than mere acquiescence; it means 
something done by the Government, as, for 
Laer ‘by acceptance of service, jodi, &o, [p. 806, 
col. 1. 


Second appeals against the decrees of the 
District Court of Chingleput, in Appéal 
Suits Nos. 249 and 400 of 19138, 


_ preferred against the decrees of the Court 


of the District Munsif, Poonamallee, in 
Original Suits Nos. 562 of 1908 and 476 of 
1912. 

Mr. S. Subramania Adyar (with him Messrs. 
P. V. Ramachandru Raju and S. Ramachandra 
Atyar), for the Appellant. 


Mr. T. R. Venkatarama Sastriar (with him ` 
Mr. A. S. Visvanadha Aiyar), for the Respond- 
ents. 


JUDGMENT. 
S. A. No. 2037 or 1914. 
Srinivasa ÅIYANG:IR, J.—This is a suit 
‘ordinary Civil 


Court, Defendants plead that a Civil 
Court has no jurisdiction, as the 
village of Puliyampattu in which the 


suit lands lie is an “unsettled “jagir,” within 
the meaning of élause (c) of sub section 2 
of section: 3 of the Estates’ Land Act, and 
that’ the lands are not the “private lands” 
of the landholder. The defendants are not 
mere trespassers. They are said to be 
tenants from year to year, whose tenancy 
was put an end to by a notice to quit 
which expired just before the Estates Land 
Act came into force. The learned Pleader for 
the appellant scarcely, contended that the 
suit lands were the ‘private lands” of the 
plaintiff, if he was a landholder. But his 
main contention was that the village of 
Puliyampattu | was only an ordinary inam 
and not an “unsettled jagir” The short 
question for determination is ‘whether the 
village of Puliyampattu is an “unsettled 
jagir.” For the determination of the ques- 
tion at issue itis necessary, first of all, to 
know the exact nature of the property, 
and the terms of the original grant, so far 
as they are ascertainable. The revenue 
of this and another village, Numbal, appears 
to have been granted towards the end of 
the 18th century by the Nawab of the 
Carnatic to a lady of his family. The vil- 
lages were afterwards purchased by the 
Nawab himself, and were in 1782 assigned 
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by him to an Armenian gentleman, the 
predecessor-in-title of the plaintiff (Exhibit 
V). At the time of the grant the villages 
appear to have been mirası villages. The 
mirası rights were from time to time acquir- 
ed by the predecessors-in-title of the plaint- 
iff, and long before 1843 they had become 
the owners of both the kudivaram and 
melvaram in the village of Puliyampattu. 
It is found by both the lower Courts that 
no occupancy right had been acquired before 
the coming into force of the Estates Land 
Act either by grant, custom, or prescription 
by the defendant or any of his predecessors 
who were let in as tenants for the cultiva- 
tion of the lands. If, of course, the lands 
are “rydit lands in an estate, the defendants 
may have acquired an occupancy right or 
may be in a position.to acquire it under 
the Estates Land Act. These villages have 
not been settled under the Permanent Settle- 
ment Regulation, nor have they been confirm- 
ed or enfranchised under the inam rules. 
Tf the village is an ‘unsettled jagir’ within 
the meaning of clause (c), the fact that the 
jagirdar has, subsequent to the grant, ac- 
quired the kudizaram interest in the whole 
or any portion of the lands in the jagir, 
cannot take the village out of the category 
of an.estate, nor can -by itself convert the 
ordinary ryote lands ihis jagir into the 
private lands of the jagirdar, (cf. sections 
8, 185 and definitions of ‘ryot?’ and ‘private 
lands’ in section 3 of the Madras Estates 
Land Act), for in “private lands” strictly 
so-called there is no division of interest as 
melvaram and kudevaram. It is unneces- 
sary to decide the question (ag to which 
there is some conflict of opinion in this 
Court) whether land which was once ‘ryots’ 
can, except under the, proviso to section 
185, be converted into “private land” [see 
Zemindar of Chellapalli v. Rajalaputi Somay- 
ya (1)], for the contention raised in the first 
Court that the suit lands were private lands 
was abandoned in the first Court and the 
learned Pleader for the appellant, as I 
have already, said, scarcely argued the point 
here. His principal contention was that 
although the plaintiff and his predecessors 
were called jagirdars and the suit village 
- termed jagir, it was,really an tnam and 


(1) 27 Ind. Cas. 77; 27 M.L.J. 718; 16 M. L. T. 
573; (1915) M. W. N. 1; 2 L, W. 117; 89 M, 341. 
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was not an ,unsettled jagir’. He contended, 
if T understood him right, that there are 
three classes of jagirs, one settled, another 
unsettled, and a third kind which was 
neither settled nor unsettled, which is 
a species of znam. He says that all jagirs 
which paid or are liable to pay no land 
revenue to the Government, fall in the 
third class and its nature, 2. e., whether it is 
an estate or not, can only be determined 
under clause (d) of sub-section 2 of section 3 
of the Estates Land Act, and such lands 
cannot fall within clause (c). I confess 
I find some difficulty in understanding this 
distinction. All lands are liable to pay 
land revenne, unless they are exempted by 
Statute or by any binding engagement between 
the Government and the landowner; the 
British Government were not bound to re- 
cognise the revenue-free grants of the 
previous Governments, though in practice 
they did recognise them. [Baden-Powell’s 
Land Revenue in British India, page 54; 
Secretary of State for India v. Bai Raj- 
bat (2).] I do not, therefore, think that the 
test formulated by the learned Vakil for 
the appellant affords a correct or satisfactory 
differentiation between an ordinary inam 
and a jagir for the purpose of the Act. 

Jagir is a Muhammadan term and jagir 
tenure is deseribed in varions places in 
Baden-Powell’s Land Tenures. In Volume 
I at page 189 he says: “Whether the Muham- 
madan Government consciously imitated 
the Hindu system of appointing certain 
chiefs to` manage special territories, 
especially frontier and mountain tracts, I 
cannot determine: but at a very early stage 
they adopted the plan of granting to Court 
favourites, to ministers of state, and to 
military officers the right to collect the 
revenue of a certain area of the country, and 
to take the amount collected either to sup- 
port their state and dignity, or in the case 
of military chiefs to equip a body of troops, 
to be availed for the royal service”; at 
page 190 he says: “A great number of 
assignments of revenue in this way grew 
into Landlord Tenures, very much as the 
‘zamindari’ . estates did. This was much 


(2) 30 Ind. Cas. 303; 42 I. A. 229; 19 O. W.N. 1087; 

3 A. L. J. 953; (1915) M. W. N. 663; 29 M, L. J. 242; 
BLT 179; 2 L, W. 781; 17 Bom. L.R. 730; 39 B. 
625; 23 0, L, J, 1. 
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facilitated by the fact that the grantes was 
allowed, and indeed expested, in many cases, 
to couduct the revenue administration in 
his own way, and of course he had (or 
assumed) the full right to all unoccupied 
or waste land in the jagir.” Again at page 
257 in which he deals with land revenue 
administration he says thus: “One other 
feature of the Moghul system should ba 
mentioned. Justas the Hindus divided the 
whole country into the royal domains and 
chiefs’ domains, so the Moghuls apportioned 
their territory into ‘khalsa and jagir 
lands..,.......... eee The Jagir?” lards 
were divided into blocks or estates which 
were made over for life (the grants ba- 
came hereditary ata later stage) to certain 
military commanders, ministers and courtiers, 
who took the revenue for their own support or 
that of a military force which they were 
bound to maintain. Sometimes waste tracts 
were granted in jagir, and sometimes out- 
lying and troublesome districts. The jagirdar 
managed the whole, increased the, culti- 
vation, and applied the revenue to his own 
support, and to expenses of the administration 
and the pay of troops.” Jagirs unlike mame 
were usually for life, though in course of 
time they also became permanent and 
heritable. An nam, as its name imports, 
was a present or gift either to‘an individual 
or for a public purpose, while jagirs gə- 
nerally implied conditions of service or a re- 
ward for service, (Baden-Powell’s Land 
Revenue, page 118). The distinction drawn 
by that learned writer (Land Revenue, page 
116) that an inam implied grant of land with 
a remission, partial or total, of the revenue, 
while a jagir was a grant merely of land 
revenue is not one which is now accepted 
in this Presidency, as an tnam grant is 
also presumed to ba a grant of land revenue 
only, At thesame time it is difficult, if 
not impossible, to frame a definition or 
even give a description ofa jagir so as 
to distinguish it from an ordinary inam 
as many jagir grants were mere presents to 
individuals, while many service grants are 
called nams, In an appeal from Bombay, 
the Judicial Committee in discussing the 
nature of a jagir tenure (known ag sar- 
anjam in the Mahratta country) say that 
‘aam’ is a term of mare goenaric signifi- 
cance applicable to a Government grant as 
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a whole, Raghsjirao Saheb v. Lakshman- 
rao Saheb (3). In fact villages termed 
jagirs and paliams were settled by the Inam 
Commissioner under the inam rules. Sas 
classification of inam; in the znam rules, 
Board's Standing 
Orders, 1907; also Chingleput District 
Manual, page 346, where two jagir villages 
are classed under enfranchised zzams, The 
three Karayan jagirs in the South Arcot 
District were settled by the Inam Com- 
misstoner and are included in the schedule 
to the Impartible Estates Act. 

The word ‘jagi? occars along with ‘un- 
settled paham’ in clause (c). There is a 
definition of an ‘Estate’ in identical terms 
in the Proprietary Estates Village Service 
Act and the Survey and Boundaries Act, 
and there also the same collocation occurs. 
Farther in giving illustrations of permanently 
settled estates, a zamindari, jagir, mitta 
and palam are mentioned. The jagtrs, 
whether settled or unsettled, which are classed 
as ‘estates’ are presumably of the same 
character as zamindaris, paliams and the 
like, z.c., they are proprietary estates or 
as more correctly described by Baden-Powell 
as Zemindart or Landlord Tenures over 
Estates.” It will be seen, from the descrip- 
tion given above of the origin and nature 
of jagir grants and the revenue policy which 
dictated them, that the jagirdar was in a 
large number of cases exercising control 
over the tract assigned to him and was 
administering the same; he in fact was exer- 
cising governmental functions in  subordi- 
nation, if may ba, to a superior, and was 
holding his jagir on condition of military 
or political service. There were cases, how- 
ever, of jajzir grants where the land revenue 
was assigned merely for private enjoyment 
as, for instance, subsistence, and these cases 
are now indistinguishable from ordinary 
inam grants; and as regards these, I think, 
the principle applicable to inams ought to be 
applied in determining their character, as 
estates, for the purpose of the Nstates 
Land Act. It is only the first class of 
jagir grants that came subsequently to ba 
classed along with ordinary zəmčn laris or ° 


(3) 16 Ind. Cas 233; 16 0. W. N. 1953; 23 ALL. J. 
333; 12 M. L. T. 472; (1912) M. W. N. LLE} 14 Bon. 
L. R. 1226; 17 C. L. J. 17; 89 L A. 293 33 B. 63) at 
p. 659 (P. O.). $ 
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paliams, and I think it is to such estates 
that clause (e) applies. In fact, it 
is said ‘that a jagir differs from a 
zemindart in that the revenue or peshkush 
payable by. the latter wasfixed at’ some pro- 
portion of the receipts about the time of. the 
Settlement, while a jagirdar pays merely a 
lump sum not expressly calculated on such a 
basis. In the case of the jagir cf Arni this 
payment was called a ‘“nuszur? or gift. 


` + See North Arcot District Manual, Volume I, 


2nd Edition (1895), page 281. 


' Jt is clear in this case that the original 
grant was only a personal grant for subsist- 
ence and in no way differed from an ordinary 
inam, It may be an estate, if it comes under 
the class described in clause (d) but is not an 
-unsettled jagir within the meaning of clause 
(0). I may mention that in one of the 
earliest documents on the record the plaint 
village is described -as an nam village, 
Exhibit B. In the Chingleput Manual it 
is apparently classified under the heading of 
anenfranchised inams’, though described as a 
‘jagir. If, therefore, the villages of Numbal 
'and Puliampattu donot form an unsettled jagir, 
-within the meaning of clause (c), it is im- 
"material to determine whether they fall under 
clause (d), for if they do, so far as the suit 
lands are concerned, they “ceased to form part 
of an estate by virtue of the exception to 
section 8, As I have already said, the land 
revenue alone was givenas inam to a person 
not then the kudivaramdar. The villages, 
“however, have never been confirmed or 
enfranchised by the British Government. It 
is difficult to assign a precise meaning to the 
word ‘recognised’; whether mere acquies- 
cence is enough or whether something more 
is required is not clear. I should be inclined 
to think that recognition implies something 
more than mere acquiescence, something done 
‘by the Government, as for instance by accept- 
ance of service, jodz, etc., Secretary of State for 
India v. Chinnapragada Bhanuamurty (4). In 
` form the title-deedsissned by the Inam Gommis- 
sioner only recognise the title of the grantee, 
but the word “ recognise’ in the Act is not used 
iù that sense is clear, for no title-deed isissued 
till after confirmation or. enfranchisement. 
The word ‘enfranchised’ is not to be found in 
clause (d), but as before enfranchisement, the 


(4) 17 Ind, Cas, 878; 24 M. L, J, 688. 
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inam is in a sense confirnied, the' word ‘con- 
firmed’ was probably used to cover cases also 
of enfranchisement after proof of title. 

The question whether ordinary Civil 
Courts have jurisdiction, even if the suit 
lands were lands in an estate, was not raised or. 
argued. An answer to this question would 
depend on the precise effect of the exception 
contained in section 153 taken along with 
section 157. [See Ponnuswamy Padayachi v. 
Karupudayan (5).] I, therefore; think 
that the appeal must be allowed and 
the decree of the Munsif restored with costs 
here and in the Court below: | 

Second Appeal No. zoe of 1914 kaka. 
follow. 


Courrs Trorrer, J.—The sole question raised 
before us in this case is as to the jurisdiction 
of the Civil Courts and the matter arises” in 
this way. The défendants were tenatits 
under the plaintiff and received from hima 
notice to quit which expired before the 
Estates Land Act came into force, ànd on: 
the strength of that notice the plaintif“ sued 
them in ejectment. Ifthe lands in ' quéstioii 
formed' an unsettled jagir within the meaning’ 
of section 3 of the Madras Estates Land Act, 
it is admitted that the Civil Court has no 
jurisdiction. The lands in question were 
granted by the Nawab of the Carnatic some- 
where in the middle of the eighteenthcentury 
to a lady of his family for her subsistence, 
They afterwards reverted to the Nawab, but 
at a date when he had ceased to be a Ruling 
Prince of the district. In 1782 he assigned . 
them apparently by way of mortgage 
to a predecessor-in-title of the plaintiff. It 
is not disputed that the plaintiff and his pre- 
decessors-in title have been in possession ever 
since, and that for a very Jong time, probably 
nearly a century, they have been the owners 
both of the kudivaram and of the melvaram 
rights. The plaintiff and bis predecessors-in- 
title have regularly described themselves as 
jagirdars, and the term ‘jagir’ has frequently 
been applied to the suit lands, though they 
have also been mentioned in official documents 
under the description of inam. ‘Inam’ is the 
more generic term and probably all j Jjagirs are 
a species of inam, though there are many 
kinds of inam that are not jagirs. The 


(5) 24 Ind. Cas, 217; -88 M, 843; 26 M, L. J. 285 
16 ML, T, 299; 1 L. W. 218, 
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subject is one with “which Iam unfamiliar 
‘and I speak with extreme diffidence, but I 
have come to the conclusion that these lands, 
though so described, are not jagirs within the 
meaning of the Estates Land Act but are 
merely an ordinary inam. I am assuming 
that what has to be looked at is the character 
imposed upon the land at the time 
of the original grant by the Nawab as 
Nawab to the lady; for his resumption and 
subsequent re-grant later on were not made 
at atime when he was sovereign authority 
and could impose a tenure of a new character. 
The gift was made to the lady for her subsis- 
tence as a private person. We have been 
referred to works of learned writers on land 
tenures, such as Baden-Powell’s Land Systems 
in British India and Maclean’s Manual of 
Administration of the Madras Presidency, and 
from their perusal Iam led to the conclusion 
that in its origin a jagir was connected with 
some special public service, such as the main- 
tenance of troops and the like, or at least, if 
no such condition was imposed, was a reward 
for some service to the State conferred upon 
some State official in recognition of his posi- 
tion. I do not think that the mere use of the 
term jagir concludes- the matter. The term 
jagirdar isone of some dignity likely to be 
usurped by the holders of lands which by the 
original grant were not conferred as jagirs 
butas ordinary mame. If these lands, there- 
fore, as I hold, are not jagir lands, they are 
not unsettled jagir? within the meaning of 
section 3 of the Estates Land Act, As inams 
they fall within the exception to section 8, 
since the kudivaram and melvaram rights 
are both vested in tae same person. I am, 
therefore, of opinion that the Act-does not 
apply to these lands and that the ordinary 
Courts of Law have jurisdiction over the suit. 
‘ The appeal must be allowed and the decree 
of the District Munsif restored with costs 
liere and below. 
Second Appeal No. 
follow. 


2088 of 1914 will 


Appeals allowed. 


` CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL DEecrRBE No. 39 
oF 1915. 
December 14, 1915. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, Kr. 
LALLJEHE MAHOMED—Dersnpant— | 
APPELLANT ` 
VETSUS 


DADABHAT JIVANJI GUZDAR AND 


ANOTHER—PLAINTIFFS—RHSPON DENTS. 

Contract—Agency for sale on commission—Power 
limited to a term—Right of agent to brokerage—Appedl 
—Court of appeal, functions of—Decision on Jaci 
Reversal. 

The defendant, an owner of anoil mill, employad, 
the plaintiff to sell his mill on an ‘agreement 
embodied in a letter in the following terms: “I 
agree to allow you to sell my above oil mill at 
Rs. 40,000 only; you will get brokerage 5 per cent. 
on the same, when the mill will be sold through 
you; this condition in force till fortnight (15 days) 
from this date,” and there was added a postscript 
to the effect that “on the sale- proceeds boing 
received in hand brokerage will be paid:" 

Held (Woodroffe, J., dubitante), on the constr uction 
of the agreement, that it was essential for the 
plaintiff, if he was to earn his commission, that 
he introduced within fifteen days to the defend: 
ant a person who would be ready and willing 
to purchase for Rs. 40,000, but it was not necessary 
that the sale should ‘be completed within’ 15 days. 
[p. 810, col. 2; p. 814, col. 2.) 


“Per Sanderson, C. J. —That the postscript did not 
mean that the commission was only to be payable 
if and when the whole Rs. 40,000 were received in 
cash; if the defendant chose to agree with the 
purchaser to receive the purchase-money partly in 
cash and partly by hundis, the plaintiff's right to 
commission on the stipulated daté would not be 
affected. [p. 811, cols. 1 & 2.] 


Where the decision of a question depends to a 
large extent upon the verbal evidence of witnesses 
examined before the Trial Court which had the 
advantage of seeing and hearing the witnesses, the 
Appellate Court ought not tointerfere with the 
decision of the Trial Court unless it is clear that that 
Court has come to a wrong decision. [p. 81}, col. 2.] 

Per Woodroffe, J—If, after arguments, an Appel- 
late Court has a conviction that the judgment under 
appeal is erroneous, it should not be affirmed, 
and this is not the less so because the judgment 
raised a question of fact. [p. 818, col. 2.] 

Per Mookerjee, J—When the term of an agency 
for sale has expired, a subsequent execution thereof 
by the agent is invalid unless the term has been 
extended. [p. 814, col. 2.] 

It is the duty of the Court of Appeal to 
weigh conflicting evidence and to draw its own 
inferences and conclusions, though it should always 
bear in mind that it has neither seen nor heard 
the witnesses and should make due allowance in s this 
respeot. [p. 817, col, 1.] f Sem 
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Duty and functions of a Court of Appeal in thi” 
conntry discussed. [pp. 815 to 818.]. 

Appeal against the following judgment 
of Mr. Justice Greaves, sitting on the Original 
Side of the High Court, dated the 24th 
February 1915:— 


“The plaintiff in this case claims as the. 


assignee of one Moses Judah, who was 
the original plaintiff in this suit but 
who has died since the suit was instituted, 
the present plaintiff having been substituted 
as plaintiff in his place, and-he claims as 
assignee of Moses Judah by virtue of an 
assignment made to him by the widow 
and executrix of Moses Judah, and this 
assignment has been duly proved before me. 
The claim is one for Rs, 2,000 by way of 
commission in the cireumstances hereinafter 
set forth. In June 1911 the defendant 
Lallji Mahomed was the owner of certain 
oil mills known as the Lallji Oil Mills 
situated at Narcaldanga. In May 1911 the 
defendant was minded to sell those oil mills, 
which at that time had been mortgaged by 
him to the Benares Bank to secure a sum 
of Rs. 35,000. Towards the end of May or 
at the beginning of June 1911 the oil mills 
had been advertised for sale by the defendant 
in the Exchange (Gazette. On 13th June 
1911 the defendant Iallji Mahomed gave to 
Moses Judah a letter in the following 
terms:— 
"To 

M. JUDAN, ESQ., 

Calcutta. 

‘DEAR Sik, 


ʻI agree to allow you to sell my above 
cil mills at Rs. 40,0C0 only, You will get 
brokerage 5 per cent. on the same when the 
mill will be sold through you. This condition 
to be in force till a fortnight (15 days) 
from date.’ 


This letter was signed by the defend- 
ant and contains certain words written in 
Guzrati which, it is proved in evidence 
before me, were added by the defendant at 
the time the letter was given ‘to Mosas 
Judah. The Guzrati has not be:n translated 
by a translator of this Court but the 
plaintiff has undertaken to have it translated 
and it was agreed between the parties 
before me that the words in Guzrati were 
as follows:— - 


‘On the sale-proceeds being receited in 
hand, brokerage will be paid.’ : 

As before stated, there is no dispute with 
regard to the letter itself or with regard to 
the words in Guzrati which were written 
thereon. The whole dispute before me 
really turns upon the construction of 
this letter. The present plaintiff contends 
that, provided within the 15 days named 
in the letter he had secured a person who 
ultimately purchased the property for 
Rs. 40,000, ‘he had fulfilled his part of the 
contract and was entitled to receive com- 
mission at the rate named in the letter, 
and that he was entitled to this commission, 
even if the sale was not actually completed 
within the 15 days. The defendant, on 
the other hand, contends that apon the true 
construction of the letter, the commission 
therein named was only payable in the 
event of the whole transaction being carried 
to completion within the 15 days named in 
the letter. 

The facts with regard to the completion 
of the purchase are as follows:—The 
purchase was in fact completed on 27th 
September 1911 and upon completion the 
purchaser paid tothe defendant Rs. 10,000 
in cash and gave him hundis for 
Rs. 30,000; subsequently a further payment of 
Rs. 5,CO0O on account of the hundis was 
received by the defendant from the purchaser, 
but no further sum was received on account 
of the hundis' and. the Official Assignee 
eventually sold the property for Rs. 13,000. 
This amount was paid to the Benares Bank 
as mortgagees who also received Rs. 5,000 
of the sum originally paid in cash on 27th 
September, and it appears that there is still 
due to the defendant in respect of the 
transactions a sum of Rs. 17,000 or 
Rs. 18,000 including interest. In my opinion, 
the construction put upon the: letter by the 
plaintiff is the correct one. I think the 
letter means that provided Moses Judah 
introduced a purchaser to the defendant with- 
in 15 days and that purchaser eventually com- 
pleted the purchase and paid Rs, 40,000 for 
the property. that the plaintiff as the assignee 
of Moses Judah was entitled to receive the 
commission claimed. Ihave felt some diffi- 
culty with regard to the meaning of the 
words in Guzrati, but I have come to the con- 
clusion that the plaintiff is entitled to receive 
the sum claimed even although the whole sum 
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of Rs. 40,000 was not received in cash by the 
defendant. The defendant chose to trust ° 
the purchaser introduced by Moses Judah 
to the extent of the hundis given by that 
purchaser and, in my opinion, that agreement 
between the pucchaser and the defendant 
cannot affect the rights of the present, plaint- 
iff or those through whom he claims, unless 
the words in Guzrati meant that the 
commission was only payable if the whole 
sum of Rs. 40,000 was received in cash, 
and, in my opinion, the words in Guzrati do 
not bear that inlerpretation. Various 
authorities were quoted to me in the course 
of the argument and they are summed up in 
Halsbury’s Laws of England, Volume 1, page 
194, paragraph 413, and the statement there- 
in contained is borne out by the case upon 
which the statement is based. That para- 
graph runs as follow:— 

‘In order to entitle the agent to receive 
his remuneration, he must have carried out 
that which he bargained to do, or at any rate 
must have substantially done so, and all 
conditions imposed by the contract must 
have been fulfilled. He is not, however, 
deprived of his right to remuneration, where 
he has dene all he undertook to do, by the fact 
that the transaction is not beneficial’ to 
the principal, or that it has subsequently 
fallen. through, whether by some act or 
default of the principal, or otherwise, unless 
there is a provision of the contract, express 
or implied, to that effect, or unless the agent 

- was himself the cause of his services being 
abortive,’ 

In my opinion, there is no provision 
in the contract, express or implied, prevent- 
ing the agent from receiving his remuneration 
under the circumstances of this case. 

The issues that were raised before me 
were as follows:—(1) Whether the sale of 
the defendant’s oil mills to Bhatuknath was 
effected through the instrumentality of 
Moses Judah. Bhatuknath was called as 
a witness before me and stated in his evidence 
that it was through Moses Judah the mills 
were purchased. He says, ‘Moses Judah 
introduced me to defendant in respect of the 
purchase. Price, etc., was settled through 
Judah’, and later on in his evidencein answer 
to questions put in cross-examination he states 
that Judah was the defendant’s broker in the 
transaction. He says, ‘Judahintroduced me to 


LalljiMahomed. I am speaking the truth. It 
was Moses Judah whointroduced metothede- 
fendant. It was Judah through whomthe price 
was settled and it was Judah who got me 
into trouble,’ meaning by this that he paid an 
excessive price. When the purchase was 
completed commission at the rate of 3 per 
cent. was paid to Bhatuknath, although he 
states that he never received this sum, and it 
was urged hefore me that this fact shows 
that Judah could not have acted as broker in 
the transaction or Bhatuknath would not 
have claimed this commission. I cannot 
accept that contention. It very often happens 
that a purchaser is anxious to get some 
rebate of the purchase price and I think 
that is what the transaction amounts to. It 
was also urged before me that in the letters 
of the 25th and 26th July and 7th and 8th 
August which are exhibits in this case, no 
mention was made of Judah, but in my opinion 
if was necessary that any mention should be 
made of him in these letters and that cannot 
affect my decision in the case. I, therefore, 
decide the lst issue in favour of the plaint- 
iff and hold that the sale of the defendant’s 
oil mills to Bhatnkanath was effected 
through the instrumentality of Moses Juhah. 
Tssue (2) was as follows:—Whether upon 
the true construction of the letter of 13th 
June the plaintiff is entitled to the commis- 
sion claimed in theplaint. For the reasons 
above given, I think he was. The 3rd issue 
dealt with a point of law, namely, whether 
the executrix of Moses Judah could make a 
valid transfer under section 130 of the 
Transfer of Property Act. Ib was argued 
before me that inasmuch as the suit was 
commenced by Moses Judah himself and the 
assignment was made afterwards, a suit for 
the commission does not fall within the terms 
of section 6 (e) of the Transfer of Property 
Act, and that it was not an actionable claim 
within the meaning of section 130. In my 
opinion, it was. It was not a mere claim 
for damages but a claim for a definite and 
ascertained sum. I have now dealt with all 
the matters that were raised before me and I 
accordingly give judgment for the plaintiff 
for the payment to him by the defendant 
of the sum claimed, namely, Rs. 2,000. 
together with costs of the suit on scale No. 2. 
Interest on judgment at 6 per cent. per 
annum.” 
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` Messrs. S. Mookerjee and 8, K ‘Roy, for ‘the 
Appellant. 

Messrs. Langford James and s Ghosh, for 
the Respondents. | 4 


JUDGMENT, 


- SANDERSON, C. J.—In this case the plaint- 
iff, as assignee, claims Rs. 2,000, which is 
alleged to “have been due by way of com- 
mission to Moses Judah whohas died since 
the suit was instituted. 

The defendant being the owner of certain 
oil mills was anxious to sell them. They 
were mortgaged to a Bank for Rs. 35,000, and 
at the end of May or the beginning of June 
1911, the mills were advertised for sale in the 
Exchange Gazette. On the 13th Jone 1911, 
the defendaht: gave, Moses Judah a letter in 
the following :terms and signed by the 
defendant, “T agree to allow you to sell 
my above- oil. mill at Rs. 40,000 only. 
You' will get brokerage 5 per cent. on the 


same when the mill+will be sold through you. 


This’ condition to bein force, till a fortnight 
(15 days) ‘from date.” Then there were 
certain., words which, it was agreed between 
theiparties, were added atthe time that letter 
was-ivritten, in Guzrati, and the, correct trans- 
lation was in’ these terms, “On -the sale- 
proceeds being a In band, brokerage 
will be paid.” gh 


The, first ae is as to the meaning of 
the letter. 
pretty ‘plain, ` “In order to earn his brokerage 
Moses Judah was to introduce a purchaser 
who would be willing to give Rs. 40,000, 
He had the opportunity of introducing such 
a purchaser and thus qualifying for hig 
brokerage, for 15 days only. Ido notthink 
that the letter means that the sale had to 
be completed within 15 days, but it was 
essential for Moses Judah, if he was to earn 
his commission, that he was to introduce 
within 15 days a person who would be ready 
and willing to purchase for Rs. 40,000. In 
other words, if hedidsointroduce a purchaser, 
the mere fact that the purchase was not com- 
pleted until September would not deprive 
the broker of -his commission. 

Now, there’ is no question as to the law 
which governs such a matter as this. 
judgment, it is correctly stated by Mr. Justice 
Greaves at the bottom of page 75 of the 
paper-book. There he says, quoting from 


To my mind, the meaning is. 


In my ` 


, Lord Halsbury’ s Laws of Ragland, “In order- 
“to entitle the agent to receive hisremuneration, 
he must have carried out that which he 
bargained to do, or at any rate must have 
substantially done so, and all conditions im- 
posed by the contract must have been ful. 
filled,” : 


- The main question, therefore, in this case 
is whether Moses Judah substantially carried 
out what he had bargained to do. Thisis a 
question of fact mainly dependent upon the 
evidence of the witnesses. The case was 
evidently tried with great care, and the 
learned Judge reserved his judgment. After 
dug consideration he has accepted the evidence 
of Bhatuknath, the purchaser, * and rejected 
that of the defendant : zand, in a case such as 
this, where the matter depends to a large 
extentupon the verbal evidence of the wit- 
nesses, in. my judgment, this Court ought 
not to interfere with the decision of the 
learned Judge save on very clear grounds; in 
other words, unless it is clear that a 
miscarriage of justice has taken place. The 
Judge who tried the case has had the ad- 
vantage, which we have not had, of seeing 
and hearing the witnesses, an ‘advantage 
which, in my experience, it is almost im- 
possible to overestimate. In this case I. 
am not prepared to say that the learned Judge 
has decided wrongly; on the contrary, I 
think there ‘is sufficiént evidence to justify 
the decision at which he arrived. On the 
material points he has accepted the evidence 
of Bhatuknath and rejected that of the de- 
fendant ; and, in passing, I may say that 
the comments made upon the evidence of 
the defendant by the learned Counsel for 
the plaintiff were not without justification: 
Bhatuknath’s evidence was to the effect that 
it was Moses Judah who introduced him to 
the defendant, and his evidence on-one point 
is very significant; he says he did not want 
to pay more than Rs. 35,000, but hé” was 
persuaded by Moses Judah to offer Rs. 40,000, 
which was the price eventually agreed upon, 
Some of the passages in his evidence are 
at pages 36 and 87 of the paper- -book ; 
as for instance, where he says in crogs-ex- 
amination. 


Q. “Do you say it was Judah who intros 
duced you to Lallji Mahomed?” 


A. “Yes, that is true.” 
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“You wanted to pay Rs. 35,000 not 
40, 000. z 

‘A. “Yes, that is true, I first offered 
Rs. 35,000 and Judah used to come and see me 
often and he got me into this scrape.” Then 
hei is asked whatisthe scrape. 7 

“A. What could I do, I did not. I am 
telling you the truth, it was Judah who intro- 
duced me to the ‘defendant; it was Judah 
through whom everything was settled in re- 
spect of this matter, and it was Judah who 
got me into this trouble.” “The trouble is 
this:—-[ was made to agree to pay Rs. 40,000 
for the mill, it was not worth Rs. 13, 000” 
* * * “f did not want to buy it, but Judah 
persuaded me to takeit. He introduced me 
to. the defendant, pressed me to take it, and 
at last’ ‘got me into this trouble.” 

That being so, the plaintiff’s case is 
proved on one’ of the material. points, 
namely, that it was through the instru- 
mentality’ of Moses Judah that the purchase 
price, Rs. 40 ,000, was obtained. But'it „is 
said ` that” there ‘is’ ‘nothing to, show “that 
Moses, Judah” introduéed ` the purchaser and 
performed ‘his part of the contrast, within 
the specified time, 15 days. In my, judgment 
if Bhatuknath’s evidence is accepted, : as it was 
by. the learned Judge, thatit was through. 
Moses Judah that he was persuaded to offer 
Rs. 40,000, there is evidence that this must 
Bave been done within the time limit, because 
we find that on'the 26th June, 13 dass from 
the date of the broker’s letter, Bhatuknath 
wrote to the defendant in the following terms: 

“As per our conversation with your Mr. 
Lallji Mahomed we intend to purchase the 
above mills together with the land connected 
with it ata cost price of Rs. 35,000 on the 
` following condition.” Then he set out the 
condition. The letter closed as “The alter- 
native arrangement for payment is as follows : 
Rs. 10,000 in cash at the time of sale. 


Rs, 30, 000 to be paid after one year,” contain.’ 


ingan offer, thoughit was an alternative offer, 
of Rs. 40,000 which, he said, he would never 
have made but for the inatrumeniality of 
Moses Judah. He must have seen the defend- 
ant that day, and such letter contains an 
offer of Rs. 40,000, It is true that the pay- 
ment of part was to be deferred for one year, 
but that offer was the one which with a slight 
variation of the terms was eventually accepted 
in August. Consequently, Bhatuknath’s evi- 


dance having been accepted by the learned 
Judge, the performance of contract by Moses 
Judah was within the time. 

I am aware that the letters in the case pro- 
vide matter of comment on Bhatuknath’s evi- 
dence, as, for instance, the letter of the 25th 
of June refers to his having seen the adver- 
tisement in the Exchange ‘Gazette. This is 
a legitimate comment, but it is not conclusive 
that Moses Judah did not introduce the 
purchaser. The matter had been. advertised 
and” it was quite possible that.it.was. Moses 
Judah who brought the advertisement to the 
attention of the purchaser in the. first in; 
stance. Again, the receipt for Rs. 200" whene 
the payment is stated to be ‘ “brokerage” Js 2 
legitimate subject of comment, but 1. think 


: the learned Judge’s remarks on. that “transac: 


tion are not unreasonable, and, in any. , event, 
as- between vendor and purchaser, the. use of 
the word, “brokerage” is quite unsuitable, 
whatever the nature of the transaction was. 
The main reason, however, which weighs with 
me is that the learned Judge has had to ‘deal 
with conflicting verbal evidence on a question 
of fact; and after seeing and hearing the 
witnesses he has come to the conclusion that 
the truth ‘lies on the side of Bhatuknath and 
not on the side of the defendant: and, in such 
8 case, in my judgment, this Court should not 
interfere, unless it is clear that he has” come 
to a wrong conclusion. This I am not pre- 
pared to say. 

A further point has been raised, namely, 
that the plaintiff in any event cannot re- 
cover more than the commission on the amount 
actually received by the defendant in cash. 
In my judgment, this is not correct, The 
brokerage was to be paid when the “ ‘salg- =pro- 
ceeds” were received. The purchase was com- 
pleted on the 27th of September 1911, when 
the purchaser paid Rs. 10,000 in cash „and 
gave hundis for Rs, 30,000. I agree with the 
learned Judge that the words in Guzrati add- 
ed to the letter of the 13th June 1911 do not 
mean that the commission was only to be pay- 
able if and when the whole Rs. 40,000 were 
received in cash; and, if the defendant chose 
to agree with the purchaser that the ‘ ‘sale- 
proceeds” should be partly cash and partly 
hundis, L do not think that can affect the 
plaintif’s right to commission. 

In my judgment this appeal should be 
dismissed, 
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` Wooprorrs, J.—The plaintiffs as the as- 
signees of one Judah sue to recover com- 


Mission alleged to be due to him under a. 


written agreement dated 13th June 1911 for 
having effected through his agency the sale of 
certain oil mills. It must be shown that fhe 
conditions of the contract have been complied 
with. The onus of proving this is on the 
plaintiffs, This is:of importance in the present 
case, for in regard to the particular question 
on which I mainly rest my judgment, viz., 
whether it has :been shown that Judah ob- 
tained the purchaser within 15 days of and in 
terms of the agreement, it has been argued by 
Mr. Langford James for the respondent that 
this was not at issue in the lower Court. There 
is no finding on this particular point. It was, 
however, not necessary to put this specifically 
in issue, since the onus of proving all facts 
necessary to establish the claim was on the 
plaintiffs and the defendant put in issue- the 
allegation that the purchase was effected by 
Judah in terms of the agreement, according 
to the conditions of which alone he was en- 
titled to a commission. 

Several questions arise upon the construction 
of the agreement, It has been argued for the 
respondent that it is sufficient if a purchaser 
was secured ‘within 15 days even ifthe actnal 
purchase was completed later. This the ap- 
pellant denies, „contending that commission 
was payable only in the event of the transac- 
tion being completed (which it was not) 
within 15 days: and nextly that brokerage 
was only payable on the sale-proceeds being 
received in cash (which was not the case) 
within this period. 

The appellant’s contention is not sikon 
force on both these grounds, but it is not 
necessary to go into this matter for what- 
ever be the true construction of the 
document on these points, it is clear and is 
indeed conceded that whenever or in what 
way the sale was concluded the purchaser 
af such sale must have been secured by the 
broker within 15 days of the agreement. 
Now the agreement was dated the 13th June 

“1911 and admittedly the first proved date at 
which vendor and purchaser were in com- 
munication was the 25th- June, when 12 days 
under the agreement had already run by. It 
“must be shown then that within the remain- 
ing 3 days Judah found the purchaser. Has 
this been shown? In cross-examination the 
purchaser was asked whether his letter of the 


25th June was written before or after his 
introduction to the defendant and whether 
Jadah asked him to write to the defendant or 
not. He was again asked about this matter 
in re-examination and he replied that he did 
not remember the date noreven the month 
when Judah spoke to him about’ this letter 
and ‘that he could not say whether-it was 
before or after this letter that Judah spoke to 
him. Had it been the fact that it was due 
to Judah’s intervention that the first letter 
was written, ib does not seem to me possible 
that the witness could have fergotten it. 
His answer must have been in that case that 
he must kave seen Judah first, for before 
seeing him he had known nothing of the de- 
fendant or of his property. He will not 
commit himself to this and, I think, for the 
reason that he had not then seen Judah but 
had learnt about the property through an 
advertisement in the Gazette. This is indi- 
cated by the words in the letter of the: 25th, 

I see in the Exchange Gazette that you are 
going to sell” The purchaser also in his 
evidence says, “I saw the Exchange Gazette 
and then I wrote that letter,” not that he 
had seen Judah meanwhile oratall. Though 
the omission of Judah’s name from the letter 
may not be conclusive, it is certainly evidence 
against the plaintiffs for a reference to the 
broker, through whom it is suggested that the 
purchaser came to know of the property, 
might have been expected. There is no 
specific evidence that Judah secured the pur- 
chaser between the 26th and 28th or the con- 
clusion of the period allowed to him. There 
is some general evidence that he introduced 
the purchaser, which in any case is scarcely 
accurate if the first communication of the 25th 
to which I have referred was without his in- 
teryention, The evidence, however, is not 
such as. I can accept. Doubtless, in a case of 
this kind great weight must be attacked to 
the judgment of the learned Judge who heard 
the case; but, in the present instance, we 
have no finding on the specific point and the 
uncorroborated evidence of the purdhaser on 
which the learned Judge has relied is, upon 
the most favourable view, consistent with 
the fact of work done after the limite] pariol 
and is, in my opinion, in conflict with and ua- 
supported by the documentary evidence in the 
casa and the inferancas to ba darival thors. 
feom. As stated, tha ficst labhar of tha 2554 
indicates thas it was the advartisamoab wauu 
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first put the parties in communication. There 
is no mention of Judah aa broker in any of 
the letters until we get to the letter of 15th 
November 1911, which is of doubtful ad- 
missibility against the appellant. Buton the 
merits the letter comes too late to be of value 
and is open to the suspicion that evidence 
was then being made for the claim by Judah, 
which followed it in January. 


It is remarkable also that there is no letter 
or other document by the broker which estab- 
lishes his claim. Had he earned his com- 
mission in terms of the agreement, I think he 
would have been careful to put it on record. 
The Solicitor Mr. E. O. Moses, who acted in 
the sale as attorney for the vendor, states that 
he never heard that Judah was the broker in 
the transaction. The purchaser also in his 
evidence says he never mentioned the matter 
to any one. Finally, there is evidence that the 
purchaser Bhatuknath took a commission of 
$ percent. onthe entire sale-proceeds of 
Rs. 40,000 cn the ground that there had 
been no broker in the sale. He further 
granted a receipt for the same, on which 
express reference is made to “amount of 
brokerage.” The purchaser knows some Eng- 
lish and though asked to give an explanation 
of this circumstance was unable to do so. 
Mr. Justice Greaves has held that this waa a 
rebate, an explanation’ which the witness 
himself has not ventured to give. But, 
assuming that it was, the point is that it 
was allowed because no broker had been 
employed. If so, thenthisdirectly contradicts 
the purchaser witness when he says that 
Judah was to his knowledge the broker. Nor 
is it likely that the defendant would have 
agreed to make a further psyment for 
“brokerage” if he was already indebted for 
considerable brokerage to Judah. For these 
reasons, I would allow this appeal. It is 
possible that what may have happened is that 
the -defendant advertised his property and 
then Judah coming in this way to know of it 
got the agreement of agency from the de- 
“fendant. After that, and independently of 
Judah, the purchaser learnt from the Gazette 
thatthe property was for sale and entered 
into communication with the vendor. Judah, 
who may have heard of this, may, sometime 
between June and August (for it is to be 
observed that the sale was not concluded till 
the latter date), have pressed the purchaser to 


buy in the hopes of putting forward a claim 
for commission. But this would not be suffi: 
cient. Itis, however, not necessary for me 
to hold anything more than that the plaintiffs 
have not established that Judah earned his 
commission within the terms ofthe agreement 
and I would, therefore, decree this appeal 
with costs and dismiss this suit with costa. 
As regards the question whether we should 
interfere in appeal with questions of fact, I 
will only say this, that if after argument the 
Court has a conviction that the judgment under 
appeal is erroneous it should not be affirmed, 
and this is not the less so becanse the 
judgment raised a question of fact. The 
mode in which the conviction is brought 
about in matters of law and fact is aques- 
tion into which I do not enter, it being 
sufficient in the present case to say that, in 
my opinion, the appellant has shown us 
circumstances under which the judgment 
under appeal should be reversed. 


MOOKERJEE, J—This isan appeal by the 
defendant in an action by an agent against 
his principal for recovery of commission. 
The defendant employed the plaintiff to 
sell his oil mill; the agreement was made on 
the 13th June 1911 and was embodied in 
a letter in the following terms: “I agree 
to allow you to sell my above oil mill at 
Rs. 40,000 only; you ‘will get brokerage 5 
per cent. on the same, when the mill will 
be sold throngh you; this condition in force 
till fortnight (15 days) from this date.” There 
was a postscript to the effect that “on the sale- 
proceecs being received in hand brokerage 
will be paid.” On the 25th June 1911 
one Bhatuknath Boodbnath wrote to the 
defendant: “I see in the Exchange Gazette 
that you (are) going to sell your oil mill at 
Narikeldanga. 1 went thrice to your office, 
but unfortunately could not find you there. 
I shall, however, call at your oil mill to- 
morrow, with an expert engineer’s opinion, 
and will give you offer for the same. I 
may buy for myself or sell to my friends.” 
On the next day, the intending purchaser 
again wrote to the defendant. The letter 
referred to a conversation which the writer 
had with the defendant and contained two 
alternative offers. The first alternative was 
the purchase of the mill for Rs. 35,000 
cash, Rs. 1,000 to be deposited thereout as 
earnest money, and the balance to be paid 
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„after one month, if on trial working mein- 
‘while, the mill turned out to be satisfactory. 
The second alternative was the purchase of 
the. mill on payment of Rs. 10,000 in cash 
at the time of sale, and Rs. 80,000 to be 
paid after one year. It may be observed 
sparenthetically that neither of these offers 
accorded with what the seller expected, 
mamely, Rs. 46,000incash. What followed 
does not transpire from the correspondence, 
.but we find that on the Sth August 1911 
-the purchaser wrote to the defendant and 
confirmed an arrangement made on the day 
previous for the sale of the mill for 
Rs. 40,000; Rs. 10,000 to be paid in cash on 
registration of the conveyance, Rs. 20,000 
by. a .hùúndi payable one year after that date, 
ard the balance of Rs. 10,000 by another 
hundi payable 18 months after the date of 
the -registration of the conveyance. On the 
15th November 1911, nearly two months 
after the sale had been completed on the 27th 
September, the purchaser is ssid to have 
“written a letter to the plaintiff and autho- 
rised him to negotiate for the appointment 
of’ managing agents of the mill, which is 
described’: as “purchased through you.” On 
the 26th January 1912, the Solicitors of 
the plaintiff wrote to the defendart and 
demanded immediate payment of Rs. 2,000 
as brokerage due og the sale of the mill, 
which was alleged to have been effected 
through their client. The Solicitor of the 
defendant’ promptly replied on the next day. 
He pointed out that the letter of authority 
of the 18th June 1911 was limited to 15 
days frém the date thereof. He asserted 
that the plaintiff had failed to secure a 
purchaser within the prescribed time and 
that the mill had been sold without any 
concern with him; and he added that the 
seller had already paid brokerage on the 
transaction. This referred to a payment of 
Rs. ‘200 by the defendant to the purchaser, 
who had granted a receipt therefor as paid 
on account of brokerage. The plaintiff there- 
upon instiluted this suit on the 13th June 
1912. The defendant asserted that the sale 
had taken place without the intervention of 
the plaintiff as broker and repudiated the 
claim as entirely unfounded. Mr. Justice 
Greaves has held on the evidenca that the 
sale was effected through the instrumentality 
of the plaintiff and has decreed the suit, 


On the present appeal, the defendant has 


_ contended that this finding is not supported 


by the evidence on the record, and that 
even if the finding is maintained it is not 
sufficient to justify the decree. 

It is an elementary principle that oes 
an agent has been appointed for a fixed term, 
the expiration of the term puts an end to 
the agency, whether the purpose of the agency 
has been accomplished or not; consequently, 
where an agency for sale has expired by 
express limitation, a subsequent execution 
thereof is invalid, unless the term has been 
extended. It is thus plain that the plaintiff 
could be entitled to the commission, only if he 
found a purchaser on or before the 28th 
June 1911. I do not hold that the plaintiff 
was bound to complete the transaction within 
this period; in my view of the contract, 
the plaintiff would be entitled to the com- 
mission, if, within the time prescribed, he 
produced a person able, ready and willing to 
enter into the transaction with the defendant 
on the terms prescribed by the latter, and 
the plaintiff must within that period notify 
his principal that he had secured such a 
person. Jt is also indisputable, I think, that 
the burden lies upon the’ plaintiff to establish 
that he has earned the commission he claims. 
If these principles are bornein mind, there 
is no escape from the conclusion that the 
plaintiff cannot be awarded a decree, merely 
on the finding that the sale was effected 
through his instrumentality. If the case 
were before a Jury, the Court would have 
to instruct them that to find a verdict’ for 
plaintiff, they must find that plaintiff procured 
a purchaser able and willing to buy on the 
terms stated in the writing, that he notified 
defendant of the fact and that this was done 
within the 15 days prescribed. The vital 
question; consequently, is, did the plaintiff 
bring the purchaser to the defendant on or 
before the 28th June 1911. There is no 
trace in the ‘correspondence already summa- 
rised that he had done so. The first letter of 
the purchaser to the defendant mentions 
that he had learnt from the Exchange 
Gazette about the proposed sale of the mill. 
This, no doubt, is not conclusive proof that 
he had not met the broker on or before the 
25th June; but there is no specific evidence 
upon which I can act thatthe two had met 
before that date, The letter of the 26th 
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June also, taken by itself, does not assist” 
the plaintiff, No doubt, it recites a con- 
yersation between the defendant and the 
purchaser, but it does not show that- the 
plaintiff was present at that interview. I 
do not overlook that the purchaser asserts 
that he was introduced to the defendant by 
the broker, and his version has been ac- 
cepted as true by Mr. Justice Greaves; but 
this does not carry matters far enough. The 
purchaser could not pledge his oath that his 
first letter was written after the broker had 
informed him of the proposed sale of the mill. 
1. am not unmindful that the purchaser 
asserts that he first offered Rs, 35,000 and 
that the broker Judah used to come and 
see him often and got him into the scrape, 
that is, induced him to pay Rs. 40,000. This 
statement, even if accepted and taken along 
with the letter of the 26th June, does not 
conclusively prove that Judah introduced the 
purchaser to the defendant on or before the 
26th. There can be no dispute that ifsuch 
introduction did not take place on or before 
the 26th June, the evidence does not show 
that it was brought about either on the 
27th or 28th June; indeed, the evidence is 
entirely silent with regard to these two dates. 


Mr. Langford James, ‘in the course of 
his able argument for the respondent, pro- 
perly emphasised the fact that Mr. Justice 
Greaves, who had the opportunity to see the 
witnesses, which we have not, has believed 
the purchaser in preference to the defendant; 
and he has argued that in a case of this 
description, where there is a conflict of oral 
testimony, the Court of Appeal should not 
reverse the finding of the Primary Court. 
This contention raises a question of con- 
siderable importance as to the duty and 
functions of a Court of Appeal in this 
country. As was stated by White, J., in 
Protap Ohunder Mukerji v. Empress (1) and 
by Trevelyan, J., in Milan Khan v. Sagat 
Bepari (2), the sound rule to apply in trying 
an appeal in a civil case is that the Court 
must be convinced, before reversing a finding 
of fact by a lower Court, that the finding is 
‘wrong; in other words, the burden lies upon 
the appellant to satisfy the Court that the 
finding he assails is not supported by the 
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evidence on the record: Wise v. Sund- 
uloonissa Chowdhranee (3); Tahboonissa Bibee v 
Koomar Sham Kishore Roy (4); Shetabdee Biswas 
v. Molamdee Mundul (5); Gopze Nath Mookerjee 
v. Boddhumunt Mal (6); Anund Chunder 
Chuckerbutty v. Rutnessur Doss Sen (7); Nobin 
Chunder Pooshalee v. Bungo Chunder Chatterjee 
(8); Musammat Hoymobutty Dossee v. Sree- 
kishen Nundee (9); Munsoob Bibee v. Ald Miah 
(10). When such evidence consists entirely 
or even principally of the oral testimony of 
witnesses, the appellant is ata special dis- 
advantage. Reference may in this connec- 
tion be made to the observation of Lord 
Collins in Shunmugaraya Mudallar v. 
Manika Muda’iar (11): “No doubt it is 
always difficult for Judges who have not 
seen and heard the witnesses to refuse to 
adopt the conclusions of fact of those who 
have; but that difficulty is greatly aggravat- 
ed where the Judge who heard them has 
formed the opinion, not only that their 
inferences are unsound on the balance of 
probability against their story, but that they 
are not witnesses of truth.” ‘The reasons 
for this rule of practice are too obvious to 
require elucidation. But it is worthy of note 
that Lord Collins refers with approval to 
the judgment delivered by Lindley, M. R.,in 
the Court of Appeal in the case of Coghlan y. 
Cumberland (12), ewhich sets out the limita- 
tions of the rule: “Even where,* * * the 
appeal turrs on a question of fact, the Court 
of Appeal has to bear in mind that its duty 
is to rehear the case, and the Court must 
reconsider the materials before the Judge 
with such other materials as if may have 
decided to admit. The Court must then make 
up its own mind, not disregarding the 
judgment appealed from, but carefully 


(3) 20 E. R. 68; 11 M. I. A. 177 at p. 181; oe R. 
18 (P. C.); 1 Suth. P. C. J. 667; 2 Sar, P. 0. J. 2 

(4) 15 W. R. 228. 

(5) 25 W. R. 30. 

(6) 25 W. R. 26. 

(7) 25 W. R. 50. 
` (8) 25 W. R. 363. 

(9) 14 W. R. 58. 


(10) 17 W. R. 358. 
(11) 3 Ind. Cas. 799; 36 I A. 185; 32 M. 400; 11 
Bom. L. R. 1206 (P. C.); 10 C. L, J. 276; 6 M. L. T. 


304. . 
(12) (1898) 1 Ch. 704; 67L,J. Oh, 4027 78 L. T, 
540. f i 
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weighing and considering it; and not shrink- 
ing from overruling it if on full con- 
. sideration the Court comes to the conclusion 
that the judgment is wrong. When, as often 
happens, much turns on the relative credi- 
bility of witnesses who have been examined 
and cross-examined before the Judge, the 
Court is sensible of the great advantage 
he has had in seeing and hearing them. 
Tt is often very difficult to estimate correctly 
the relative credibility of witnesses from 
written depositions; and, when the question 
arises which witness is to be believed rather 
than another, and that question turns on 
manner and demeanour, the Court of Appeal 
always is, and must be, guided by thé im- 
pression made on the Judge who saw the 
witnesses. But there may obviously be other 
circumstances, quite apart from manner and 
demeanour, which may show . whether a 
statement is credible or not: and these 
circumstances may warrant the Court Jn 
differing from the Judge, even on a question 
of fact turning on the credibility of witnesses 
whom the Court has not seen.” In the 
case in which these observations were made, 
the Court of Appeal (Lindley, M. R. 
Rigby, L. J., and Collins, L. J.), allowed 
the appeal, although the appeal turned on 
a question of fact. It is obviously impossible 
to frame a formula, to défine the impression 
which must be produced on the minds of 
the Judges of the Court of Appeal, so that 
they may not shrink, in the words of 
Lindley, M. R., from overruling the judg- 
mont of the Trial Court : and the cases in 
the books employ various expressions which 
are really of little assistance, such as that 
the judgmentis ‘clearly wrong’ [ Khoorshedjee 
Manikjee v. Mehrwanjee Khoorshedjee (13)], 
that the decision is irresistibly erroneous 
[Gray v. Turnbull(14) followed in Pandurang 
Vasudeo vy. Anant “Lakshman (15) and Bai 
Gulabbat v. Shri Datgarjt Mahancgarn (16)], 
that ‘a Court of Appeal ought never to reverse 
the judgment of an inferior Court unless 
quite confident that the judgment giver in 
the Court below is wrong’ [ Bandon (Earl) v. 


“I. A. 431 at p. 442; 5 W. R. 67°(®. ©); 1 
sapa. 78; 1 Sar. P. C. J. 138; 18 E. R. 173. 
(14) (1878) 2 H. L. Sc. 63. 
(15) 5 Bom. L. R. 956. 
(16) 9 Bom. In R. 393, 


` Becher (17) followed 


in Yemunabai v. 
Balshet (18)], that the Court will not 
reverse the decision ‘except in cases .of 
extreme and overwhelming pressure’ [The 
Julia, Bland v. Ross (19), The Alice 
and the Princess Alice (20)], that ‘a Court’ of 
Appeal will hesitate long before it disturbs 
the findings of a Trial Judge based on verbal 
testimony’ [Khoo Sit Hoh v. Lim Thean Tong 
(21)], or that thefinding ‘is so clearly against 
the weight of the testimony as to amount to a 
manifest defeat of justice’: [Aberdeen Glen 
Line Steamship Co. v. Macken, ss. Gairloeh 
(22)]. We may also bear in mind the obser- 
vation of Lord Chelmsford in Tayammaul.~ v. 
Sashachalla Natker (22), “the advantage the 
Judge of the Primary Court possesses in 
forming a correct opinion of the credit due 
to the witnesses, does not relieve the Court 
of Appeal from the duty of examining the 
whole evidence and forming for itself: an 
opinion upon the whole case.” To the same 
effect are the observations of Baggallay, J. A., 
in Glannibanta, The (24). Indeed, if the con- 
clusion of the Trial Court in a case of 
conflict of oral testimony were held practi- 
cally unassailable, that Court would in essence 
be constituted the final Court on questions 
of fact. But the parties to the cause are 
entitled, as well on questions of fact as on 
questions of law, to demand the decision 
of the Court of Appeal, though, as James 
L. J., said in Bigsby v. Dickinson (25), “if 
we are to accept as final the decision of 
the Court of first instance in every case 


‘where there is a conflict of evidence, our 


labours would be very much lightened.” 
The matter is obviously, simpler where the 
conclusion is merely an inference of fact 
[Lord Blackburn in Smith v. Chadwich (26)! 

(17) (1853) 3 Cl. & F. 479 at p. 512; 9 Bligh. (N. s.) 
532; 6 E. R. 1517. 

(18) 5 Bom. L. R. 584. 

(19) (1860) 14-Moo. P. O, 210; Lush. 224; 15 E. R. 
284; 184 R. R. 43. f 2 

(20) (1868) 2 P. O. 243; 19 L. T. 678; 17 W. R. £09; 
38 L. J. Adm, 6. 

(21) (1912) App. Cas. 323; 81 L. J. P.C. 176; 106 
L. T. 470. 

(22) (1899) 2 I. R. 1 at p. 18; 32 I. L. T. R, 33; 4 
Ir. L. Rep. 630. A 

(23) 10 M. I. A. 429 at p. 486; 2 Sar. P.C, J. 139; 
19 E. R. 1034, 

(24) (1876) 1 P. D. 283 at p. 287; 34 L. T. 984; 24 
W. R. 1033; 3 Asp. M. C. 339. 
_ (25) (1876) 4 Ch. D. 24atp. 29; 25 L. T. 679; 25 
W. R. 89; 46 L. J. Ch. 280. 

(26) (1884) 9 App. Cas. 187 at p. 194; E38 L, J. Oh, 
878; 50 I. T. 697; 32 W. R. 687; 58 J. P, 644, 
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or where the evidence whereon the decision . Hoh v. Lim Thean Tune (21); Nawab Shah 


of the Trial Judge is based, has been taken on 
commission [Lord Collins in Imdad Ahmad 
v. Pateshri Partab Narain Singh (27). 
But, even in other cases, it is undoubtedly 
the duty of the Court of Appeal to weigh 
conflicting evidence and to draw its own 
inferences and conclusions, though it should 
always bear in mind that it has neither seen 
nor heard the witnesses and should make 
due allowance in this respect. Cases are by 
no means rare where'an Indian Appellate 
Court has reversed the decision of the 
Primary Conrt based on conflicting oral testi- 
mony and the conclusion of the Appellate 
Court has been ultimately affirmed by the 
Judicial Committee: Rash Mohini Dasi v. 
Umesh Chunder Biswas (28); Gangamoyt Detiv. 
Lroiluc hya Nath Chowdhry (29); Musammat 
Bulli Kunwar v. Musammat Bhagirathi (30); 
Chotey Narain Singh vw. Ratan Koer (81); 
Secretary of State for India v. India General 
Steam Navigation and Railwoy Company, Limit- 
ed (32); Jeolal Mahton v. Loke Narayan Mahton 
(33) (decided by the Judicial Committee on 
the 23rd January 1912). I am not unmindful 
that there are other instances where the 
Judicial Committee has reversed the decision 
of the local Appellate Court and restored the 
decree of the Trial Judge, but that bas been 
done because their Lordships were satisfied, 
upon a scrutiny of the entire evidence, that 
the view of the latter was more consistent 
therewith than that of the former, Romesh 
Chunder Mukerji v. Rajani Kant Mukerji (34); 
Sajid Ali v. Ibad Ali (85); Shama Charn 
Kundu v, Khettromont Dasi (36); Khoo Sit 


(27) 6 Ind. Cus. 981; 140. W. N. 842; 12 Bom. L. 
R. 419; 7 M. L. T. 414 (P. CO); 82 A, 241. 

(28) 25 I, A. 109; 25 C. 824, 2 ©. W. N. 321. 

(29) 83 0. 587; 3 0. L. J. 349; 10 C. W. N. 622; 8 
Bom. L, R. 375; 1 M. L. T. 181; 16 M. L. J. 161. 

(30) 9 C. W. N. 649; 15 M. L. J. 265. 

(81) 220. 519; 22 I. A. 12, 

(32) 4 Ind. Cas. 448; 36 C. 967:10 C. L.J. 281 
(P. O.); 11 Bom. L. R. 1197; 14 C. W. N. 134. 

(83) 15 Ind. Cas. 184; 16 O. W. N. 466. 

(34) 210. 1. 

(35) 23 O. 1; 22 L A. 171. 

(86) 270. 521; 27 L A. 10; 4 0. W. N. 501. 
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Ara Begam vy. Nanhi Begam (37). We may 
also bear in mind the fact that, although as 
an ordinary rule the Judicial Committee does 
not interfere with concurrent judgments of 
the Courts below on questions of fact, in- 
stances are by no means rare where their 
Lordships have examined the whole evidence, 
formed for themselves an opinion on the 
entire case and reversed the unanimous 
decision of the two Courts in India on a 
question of fact: Rungama v. Atchama (38); 
Huradhun Mookurjia v. Muthoranath Mookurjia 
(39); Mudhoo Soodun Sundial'y. Suroop Chunder 
Strkar Chowdry (40); Tayammaul v. Sasha- 
challa Naikar (23): Charles Seton Guthrie v. 
Abool Mozuffer (41); Baboo Lekraj Roy v. 
Baboo Mahtab Chand (42); Hay v. Gorden 
(43); Venkateswara fyan v. Shekhari 
Varma (44); Muhammad Mumtaz Ahmad 
v. Zubaida Jan (45); Bishun Chand 
Bachhaot v. Bijoy Singh Dudhuria (46). “It is 
not necessary for the present purpose to 
consider whether any general principle is 
deduzible from the expressions used by 
their Lordships as to the circumstances 
under which they will depart from the 
rule ordinarily observed by them, such as 
‘that the very clearest proof is shown that . 
the decision is erroneous,’ that ‘the Board 
is clearly satisfied that there has been 
miscarriage in the &ppreciation of evidence,’ 
that ‘it is manifestly clear from the probabi- 
lities that the Court below was wrong,’ 
. that ‘the case is very extraordinary,’ that ‘a 
strong case must be made out before the 


Board would recommend reversal,’ that ‘it 

(87) 11 0. W. N. 180; 29 A. 29; 17 M. L.J. 32; 5 
C. L. J. 4; 9 Bom. L. R. 80: 1 M. L. T. 429 (P. CO). 

(38) 4 M. I, A. l]; 7 W. R. 57 (P. C.); 1 Suth, P. C. 
J. 197; 1 Sar. P. C. J. 313; 18 E. R. 600. 

(39) 4 M. I. A. 414; 7 W. R. 7L (P. C.) 1 Suth. P. 
C. J. 213; 1 Sar. P. C. J. 375; 18 E. R. 758. 

(40) 4 M. I. A. 481; 7 W. R. 73 (P.C.); 1 Suth. P. 
C. J. 216; 1 Sar. P. C. J. 378; 18 E. R. 764. 

(41) 14 M. I. A. 53; 15 W. R. (P. 0.) 50; 7 B. L. R. 
630; 2 Suth. P. C., J. 429; 2 Sar. P. C. J. 660; 20 E. R. 
706. 

(42) 14M. L A. 898; 17 W. R. 117; 10 B. L. R. 
36; 2 Suth. P. C. J. 536; 3 Sar. P. C. J. 43; 20 E. R. 
833. 

(43) (1872) I. A. Sup. Vol. 106; 10 B. L. R. 301; 
18 W. R. 480. 

(44) 8 I. A. 148; 3 M. 384. 

(45) 16 I. A. 205; 11 A. 469; 5 Nar, P, C. J. 433. 

(46) 11 Ind. Cas. 399; 150, W. N. 648 (P.C); 
18 C. L. J. 588; 8 A, D. J. 587; 13 Bom. L. Ri 440; 
21 M. L. J. 652; 10 M. L. T. 385; (1911) 1 M. W. N. 
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must very clearly appear that the conclusion is 
very plainly erroneous,’ that ‘there has been 
some miscarriage in respect of a presump- 
tion to which too much weight was given,’ 
that ‘very definite and explicit grounds 
must , be assigned 'for interference, that 
there is so strong a preponderance of 
testimony that the Board can confidently 
pronounce the decision to be wrong, and 
other expressions of like import. But it 
is obvious that if reversal of concurrent 
findings of fact is permissible, the Court of 
first Appeal should not be deemed fettered to 
a larger extent. 


In the present case, as I have already 
stated, the finding that the sale was 
effected through the instrumentality of the 
plaintiff doesnot justify a decree in his favour. 
The purchaser does not make an explicit 
statement that the plaintiff introduced him 
to the defendant on or before the 28th 
June 1911, but even if this much be 
~deemed to be implied in his statements, I 
cannot accept his testimony. The correspond- 
ence does not show any trace of the 
presence of Judah in the negotiations; one 
would have expected some mention of his 
name in the first or the second letter. It 
is also remarkable that no written com- 
munication appears to have passed between 
the plaintiff and the defendant, although the 
plaintiff had taken the precaution to accept 
the agency by a written instrument. There 
is further the unexplained fact that the 
purchaser received Rs. 200 as brokerage; he 
cannot explain why the sum was described 
by this obviously inappropriate term; it is 
extremely improbable that the defendant 
would have made a present of this sum 
to the purchaser, if he had really to pay 
Rs. 2,000 to plaintiff as broker. There 
is the further significant fact that the 
claim for brokerage was not put forward 
till the 26th January 1912, though, if 
the plaintiff is to be believed, he had 
earned it before the 26th June 1911 and 
the sale had.been actually completed on 
the 27th September 1911. Finally, the 
case for the plaintiff is certainly not improv- 
ed by the letter alleged to have been 
written on the 15th November 1911, which 
plainly bears the appearance of an attempt 
to create evidence for future use. After 
the most careful and anxious consideration 
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of the entire evidence on the record and 
the circumstances of the case, I have arrived 
at the conclusion that the plaintiff has 
failed to establish that he has earned the 
commission claimed in terms of the contract 
and that the decree in his favour cannot 
be supported. In my opinion, the appeal 
should be allowed and the suit dismissed 
with costs throughout. 

SANDERSON, C. J.—The result is that, in 
view of the opinion expressed by the 
majority of the Court, this appeal will be 
allowed, the judgment cf the Court of 
first instance set aside, and the plaintiff’s 
suit dismissed with costs both of the Court 
of first instance and of this appeal. 


Appeal allowed 


MADRAS HIGH COURT. 
Pauper APPBAL No, 284 or 1913. 

April 30, 1915. 
Present:—Justice Sir Sankaran Nair and 
Mr. Justice Coutts Trotter. 

March 6, 1916, 

Present:—Mr. Justice Coutts Trotter and r 
Mr. Justice Seshagiri Aiyar. 
PUZHAKKAL THIRUPURATH VELU- 
THAKKAL CHIRUDEVI AMMA’S 
paucaters PARAKUTTI.anp ANOTHER 
— P LAINTIFFS—ÅPPELLANTS 
versus 
PUZHAKKAL THIRUPURATH VELU- 
THAKKAL TARWAD KARNAVAN AND 
MANAGER THILLU AMMA’S son 
KELAPAN NAIR AND OTHERS—DEFENDANTS 


— RESPONDENTS, 

Malabar Law—Tarwad—Partition, right to—Family 
settlement or karar, right of minor members to impeach 
—Custom, decision on question of. , 

A Malabar tarwad can be yalidly partitioned only 
with the consent of all its Members, and itis not 
open to any member to sue for partition of the 
family property. This, however, leaves unaffected 
the right of junior members to question alienations 
or acts of mismanagement by the karnavan, in order 
to preserve the integrity. of the family property. [p. 
819, col. 2; p. 821, cols. 1 & 2.) 

Per Seshagiri Aiyar, J—The minor members of a 
tarwad can question the acts of the karnavan for 
the purpose of-preserving the tarwad property ‘for 
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their benefit and ask for the karnavan's removal. 
They can also sue to set aside a karar or family 
arrangement arrived at by the adult members if 
their rights are prejudiced thereby. [p. 821, col. 2] 

Per Sankaran Nair and Coutts Trotter, JJ.—The 
minor members are not entitled to interfere in 
a family arrangement in so far as it affects the 
adult parties thereto, but can show that their 
interests were not properly represented or that 
the karar was in fraud of their rights and ask 
for relief for themselves on that footing. [p. 819, 
col, 2; p. 822, col. 1.] 


Per Sankaran Nair, J.—In deciding questions as to’ 


Customary Law, if there are texts or series of deci- 
sions, the Court should follow them. Otherwise 
the aa should be decided on evidence. [p. 820, 
col, 2, 

Appeal against the decree of the Court of 
the Subordinate Judge, South Malabar at 


Palghat, in Pauper Original Suit No, 20 of 
1912. 
Mr. 0. V. Ananthakrishna Atyar, for 


the Appellants. 
Messrs. J. D. Rosario, K. Kutti Krishna 
` Menon, P. Appu Nair and N. A. Vaidyanatha 
Aiyar, for the Respondents. 


This appeal coming on for hearing on the 
12th April 1915 and having stood over for 
consideration till the 30th April 1915, the 
Court (Sankaran Nair and Coutts Trotter, 
JJ.) delivered the following 

JUDGMENT. 


SANKARAN Narr, J.—This is a suit brought 
by two females aged 8 and 5 respectively, 
members of a marumakatiyam tarwad, by 
their next friend and father to remove the 
first defendant, their karnavan, to declare cer- 
tain junior members incapable of management 
and to appoint two ladies, defendants Nos. 4 
and 14, managers of the tarwad affairs and 
to set aside two karars, Exhibits A and B, 
dated 4th June 1910 and 22nd June 1911 
respectively. “There are various pleas raised 
by the défence, but the suit was dismissed on 
the ground that the plaintiffs have no cause 
of action as a suit of this nature is not main- 
tainable according to Malabar Law. The 
first defendant was the karnavan and manager 
of the tarwad. While hewas inmanagement 
on the 4th June 1910 an, agreement was en- 
tered into, to which the defendants Nos. 2 to 5 
and the 15th defendant, who is the mother of 
the plaintiffs, were parties by which certain 
arrangements were made for the future 
management of the award affairs. Twelve to 
14th defendants executed another karar on the 
22nd June admitting the prior-karar, Plaint- 
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iffs now say that these karars are not bindi»g 
on them and that they are detrimental to the 
tarwad. Plaintiffs were represented by the 
2nd defendant who was the senior anandravan, 
that is, the man who is entitled tosucceed the 
first defendant in management. The Subordi- 
nate Judge holds that it is not open to the 
next friend of the minors to sue to removethe 
karnavan, nor is it competent fortwo ladies of 
a family to ask the Court to appoint a female 
or females as the managing member. He 
holds, however, that if the plaintiffs were 
majors, they would have a cause of action, but, 
as they were minors, they have no cause of 
action at present to sue. For these reasons 
he dismissed the suit. 


The constitution of a Malabar tarwad is 
described in the Full Bench judgment in 
Kenath Puthen Vittil Tavazhi v. Narayanan 
(1). It is open to the members to enterinto an 
arrangement for the management of thetarwad 
affairs. It is open to them also to divide the 
tarwad properties among themselves. Such 
a partition would ordinarily be binding on 
the minors, but if on attaining majority they 
are able to show that they have been prejudic- 
ed, that partition could be re-opened so far as 
they are concerned and they would beawarded 
the share which should have been set apart 
for them ; but subject to this, the partition is 
final as between those who were parties to it. 
There is no reason why the same principle 
should not apply to the karars which have 
been entered into. Prima facie, there must 
have been mismanagement of the farwad, as 
otherwise it was unnecessary to enter into 
karars placing restrictions on the first defend- 
ant’s rights of management. While, there- 
fore, the plaintiffs are not entitled to set aside 
the karars so far as the defendants who are 
parties to it are concerned, they are entitled 
toask the Court to take the necessary steps 
for the protection of their interests and we 
are, therefore, unable to agree with the Sub- 
ordinate Judge that they have no remedy. 
He concedes that if they were not minors they 
would be entitled to bringa suit of thisnature, 
though itis very doubtful, even in such a suit, 
the agreement will be set aside so far as the 
parties to it-are concerned. On the other 
hand, if the claim as set up by the plaintiffs 
is allowed, it would be open to a stranger 


(1). 28M. 182et p. 194 (F.-B.). 
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acting on behalf of the minors ina tarwad to 
fnterfere with every arrangement that might 
be made by the karnavan and the adult mem- 
bers in the family. Disclosures would often 
be to the prejudice of the tarwad and it would 
be taking away altogether from the karnavan 
and the other members of the tarwad the 
right to regulate the management of their 
affairs. The claim, therefore, to the extent 
that it has been putforward cannot be ad- 


mitted. The plaintiffs in this Court have’ 


asked for their shares to be delivered to them 
or for the appointment of a Receiver.’ As the 
plaintiffs are minors and there is a general 
prayer in the plaint for such relief as they 
might be entitled to, I proceed to consider 
this prayer. The first defendant, the 
karnavan, has expressed his willingness to 
allot their shares to them. The other mem- 
bers,. with the exception of the lith defend- 
ant who is unwilling to allot their shares to 
the plaintiffs, however, have not expressed 
their assent or dissent, Therefore the question 
is whether, consistently with the principles of 
the marumakattayam system, plaintiffs can in 
the circumstances of this case be allotted 
their share of the property. There can be no 
doubt from the admitted facts of the case 
that it would be beneficial to the tarwad to 
allot to the plaintiffs their share. According 
to Malabar Law “division cannot be enforced 
by a co-parcener” and “the head of the 
family has entire control over the concerns 
and property of the family which-he has to 
administer for the goud of the whole (section 
387, Strange’s Manual of Hindu Law). The 
unity of the family may not be broken up by 
any member claiming a share and forcing on 
a division.” This principle was laid down 
in 1814, and, though with interruptions, has 
been adhered to ever since. The head of the 
family, as pointed out in the extract above 
quoted, holds the property to administer 
itfor the good of the whole and it certainly 
cannot be for the good of the family to allow 
_ strangers on behalf of minors to re-open 
family arrangements, ifit can be prevented 
by securing to those minors their share with- 
out detriment to them or their tarwad. One 
course cr the other has to be followed in this 
case. Reason seems, therefore, to suggest that 
he should have the power to givethem such 
share. .16 was a prevalent idea for some time 
thatthe karnavun was not entitled to alienate 


the property and that the consentofthejunior - 
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“members was necessary; but itis now settled 


law that, in the interests of the family, the 
karnavan may make any alienations [see 
Kalliyani v. Narayana (2) and the cases 
referred to therein for the old rule of law 
that the assent of all the members of the 
tarwad is required]. The alienation to the 
plaintiffs of their share of the property in 
exchange for their renunciation of their in- 
terest in the rest of the property, i.e., the sale 
to the plaintiffs of the interests of the farwad 
in that property would seem to be within the 
powers of the karnavan, when it is beneficial 
to the family, or, in other words, it means 
that it would be open tothe karnavan to allow 
a member to receive his share and leave the 
tarwad when it is in the interests of the 
family to do so. Again, though it has been 
decided that a member cannot claim partition 
of tarwad property, the question whether a 
member can claim his share, when it is in the 
interests of the tarwad thata partition should 
take place so far as the party claiming it is 
concerned, has not yet been decided. It has’ 
been decided by the Full Bench of this Court 
that certain members may entirely with- 
draw from the farwad [see Kenath 
Puthen YVittil Tavazhi v. Narayanan (1)], 
but whether the karnavan may give them 
their share in consideration of such with- 
drawal when it is in the interests of the 
family that they should so get it, has not, as 
pointed out above, yet been settled. Nor is 
there any decision on the question whether 
the majority of the memters may divide 
the family property. The late Mr. Justice 
Muthuswami Aiyar was of that opinion after 
he heard the evidence given beforethe Malabar 
Commission, 


In deciding questions as to Customary Law, 
if there are texts or series of decisions, we 
should follow them. Otherwise such a ques- 
tion has to bedecided uponevidence. I would, 
therefore, refer.to the Subordinate Judge the 
following questions for decision :— 


(1) Whether it is open to the karnavan of 
a tarwad to give to any member of the tarwad 
who claims partition bis share of the proper- 
ty, when it is in the interests of the .tarwad 
that he should do so. 

(2) Whether partition can beclaimed by 
any member of the tarwad, if it appears that 


such partition is in the interests of the tarwad 
(2) 9M. 266. _- 3 
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or necessary for the preservation of his inter- 
ests inthe farwad and generally beneficial to 
the tarwad, 


3. Whether it is opento the majority of 
the members of the tarwad to enforce a 
partition of the family. property. 

It will be open to the Subordinate Judge to 
take such evidence as he considers necessary 
for the decision of these questions. He will 
bear in mind that what he has to decide is, 
not whether a custom has been proved 
against the general law of the country, but 
what is the Customary Law. If the ultimate 
decision of the High Court on the first two 
issues is in favour of the plaintiffs, they 

- will be permitted to amend the plaint if 
necessary and be awarded their share. 

The finding should be submitted in five 
months and seven days will be allowed for 
objections. 

Covtrs TROTTER, J.—I agree. 

This appeal coming on for final hearing 
after the return of the finding in the negative 
of the lower Court upon all the issues 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT. 

SESHAGIRI ÅIYAR, J.—I have listened with 
interest to the resume of the case-law on the 
liability of turwad property to partition just 
quoted by Mr. Ananthakrishna Aiyar. From 
1814 onwards, it has been regardedas accepted 
law in this High Court that, unless all the 
members of a tarwad consent, there can be no 
partition of the tarwad property. The deci- 
sions to which Mr, Ananthakrishna Atyardrew 
attention, namely, those which give rights to 
the anandravans of a tarwad to question 
alienations made by the karnavan are not 
decisions which help the disruption of a 
tarwad; their eftect is to preserve the property 
of the tarwad as impartible. These rights 
have been recognized, by Courts of Law, . in 
anandravans for the express purpose of 
enabling them to see that the tarwad property 
is not wasted or damaged or alienated to their 
prejudice. I do not think that those cases 
are a halfway house to the position that it is 
open tu any member of a tarwad to sue for a 
partition of the family property. It is con- 
ceded by Mr. Ananthakrishna Aiyar that there 
has never been any instance in which either 
som3 or a majority of the members of the 
tarwad have baen allowed to divide the pro- 
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perty behind the back even of one single 
dissenting member. The principle of the 
father of a joint Hindu family allotting 
a share to some of the members, and keep- 
ing the rest of the properties of the family 
intact, is no doubt prevalent in .the East 
Coast; and that is due to the development of 
the theory of partition mostly by the com- 
mentators on ancient Smriti texts, There 
has been no such development so far as 
Malabar is concerned. The Subordinate Judge 
saysthat there has not beenevidence beforehim 
of a single instance in which tarwad property 
has been partitioned against the wishes of a 
dissenting member. The evidence in this 
case is clear that there is no such practice in 
this part of Malabar. I am, thérefore, of 
opinion that it is not open to the Court to 
introduce this innovation by giving a share to 


“the plaintiffs ont of the tarwad property. It 


is not open tothe Courts to introduce such a 
practice in the absence of clear and cogent 
evidence on the point. On the second ques- 
tion, I entirely agree with Mr. Ananthakrishna 
Aiyar that there is no reason why minor 
members of a tarwad should not be allowed to 
question the acts of a karnavan if he is found 
to mismanage the tarwad property. If adult 
members are entitled to come to a Court of 
law for a declaration that the acts of the 
karnavanare not bindigg.and also to ask that 
he must be removed, I see no reason why that 
privilege should be withheld from the minor 
members of the tarwad. It would be to the 
interest of the minor members that they 
should be allowed to question the acts of the 
karnavan, for the purpose of preserving the 
tarwad property for their benefit. 


I take it that on the last occasion the 
learned Judges who heard this appeal were 
inclined to the view that it is open to the 
present plaintiffs, if they are not entitled to 
get a share of the ¢arwad property, to question 
the acts of the lst defendant against whom 
a large number of charges have been alleged 
in the plaint. This question has not been 
considered by the Subordinate Judge. 
Therefore, the decree of the lower Court 
will be reversed so far as this point is con- 
cerned, and the case will be remanded to it 
for disposal according to law. The enquiry 
should as far as possible be restricted to 
showing whether the minors (plaintiffs) 
haye heen prejudiced by the karar or whether 
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the tarwad property has been endangered by” 
the acts of the first defendant. The costs will 
abide the result. 


Coutts TROTTER, J,—1 wish just to add one 
word, because I was a party to the original 
decision. My view is that it is not open to 
these minors to interfere with the family 
arrangement carried out by the karar in so 
far as the persons who were parties to it and 
who were adults at the time are concerned ; 
and that all that they are entitled to is 
to come to the Court for relief for them- 
selves, on the footing that their own 
maintenance has te be provided for by 
the Court. The onus, of course, will be 
upon them to show that the karar was 
carried ont in fraud of their rights. The 
onus will also be upon them to show that 
subsequent to the date of the karar there was 
mismanagement by the karnavan. In my 
opinion if they can show that the karar was 
carried out in order to defeat their rights and 
can show that by fraudulent recitals of non- 
existent debts the property in the hands of the 
karnavan .was misrepresented or understated 
in the karar, they will be entitled to relief in 
respect of those falsé debts and in respect of 
subsequent acts of mismanagement. What 
they are not entitled to is to have the whole 
karar set aside in a manner that would affect 
the position of the signatories to it. I agree 
in the order proposed. 


Appeal allcwed; Case sent back. 
Ve RP. 
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FULL BENCH. 


Seconp Crvis yee No. 520 or 1914, 
May 30, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, Mr, Justice Ohevis and Mr. Justice 
Shadi Lal, 
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RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 2 (2), 
0. XXII, r. 9—Adjudication directing -abutement of 
suit on account of plaintifs death) whether decree— 
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When a Court passes a. purely “formal. order 
recognizing the abatement which isa fait .accompli, 
such an order, though virtually disposing of the 
suit, does not adjudicate upon any rights and cannot 
be treated asa decree. If, on the- other hand, the 
order of abatement is the result of an adjudication 
npon the rights of the parties with respect toa 
matter in controversy, and is not passed upon an 
application for the revival of the suit made 
under Order XXII, rnle 9; it amounts to a decree 
and is appealable as ‘such, [p. 823, col. 2; 824, col, 2.) 

Suppu Nayakan v. Perumal Chetty, 34 Ind. Cas. 
872; 30 M. L. J. 486; (1916) M. W. N; 801; 19 M. L. 
T. 364; Walayat Husain v. Ram Lal, 25 Ind. Cas. 


+ 643; 12 A.L. J. 1118; Subramania Iyer v. Venka- 


taramier, 31 Ind. Cas. 4, referred to. 

Second appeal from the desree of the 
District Judge, Delhi, dated the- 16th of 
December 1913, affirming that of the Muusif, 
First Class, Delhi, dated the 30th April 1913, 
dismissing the suit. 


Mr. Kanwar Narain, for the Appel- 
lants. 

Dr. Muhammad Iqbal, for: the- Respond- 
ent. 


ORDER OF THE FULL BENCH. 

Suapr Lat, J—The question submitted to 
the Full Bench is whether “an adjudication 
directing the abatement of'a suit on account 
of the death of a plaintiff” “amounts to a 
decree within the definition of the term 
contained in section 2 of the Civil Procedure 
Code. It is perfectly clear that'the answer: 
to the question must depend upon the 
determination of the point whether the 
adjudication in question satisfies the require- 
ments of the definition of ‘the word ‘decree.’ 
Now, the adjudications of a Court’: of 
Justice fall under two main heads; they 
may be either decrees or orders. To con- 
stitute a decree the decision must fulfil the 
following conditions:— 

(i). 
suit. 

(ii) It must have been expressed on 
the ‘rights of the. parties with regard 
to all or any of the matters in controversy. 

(iii) It must be a conclusive deter- 
mination of those rights, so far as the Court 
expressing the adjudication is concerned. 


It must have been arrived atin a 


If in the case of a particular.decision all 
these: elements combine, then ib is a-decree, 
unless: it is expressly. excepted. by the -Code, 
e.g4, an adjudication ‘mentioned inuthe: lists 
of appealablerorders:specified in - section 104. 
and Order XLIII, On the other hand, if: 
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any one of the three elements is absent, 
the decision cannot be viewed as a decree 
and must be treated as a mere order. 


These principles of law are clear enough, 
and do not admit of any dispute; but the 
real difficulty, sometimes, arises in applying 
them to concrete instances and in determin- 
ing whether a particular decision does, or 
does not, amount to a decree. If it is 
enumerated in the aforesaid lists, then the 
matter is perfectly simple; but when- the 
decision does not finda place therein, it 
is either a decree, or a non-appealable 
order, 


Turning now to the matter of abatement, 
which is directly before us, we think there 
can be no manner of doubt that, if a person 
claiming to be the legal representative of 
the deceased plaintiff applies for an order 
to set aside the abatement, and the Court 
finds no sufficient cause, which prevented 
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him from continuing the suit, and con- ' 


sequently.it declines to accede to the request, 
the adjudication refusing to set aside the 
abatement is not a decree, because it is 
expressly mentioned in Order XLIII, rule 
1 (k), as an order from which an appeal 
is competent. But, suppose, no application 
under Order XXII, rule 9, for the revival 
of the suit is made and the person dissatis- 
fied with the abatement comes direct to the 
Appellate Court, the question arises whether 
the decision, from which he is appealing, is 
a decree or not. ‘It seems to us that no 
hard and fast rule can be laid down, which 
would cover all cases of this kind. It isa 
matter for consideration in each case whe- 
ther the particular. decision conclusively 
determines the rights of the parties with 
regard to all or any of the matters in con- 
troversy between them. For instance, the 
sole plaintiff dies, and no application to 
bring his legal representative on the record 
is made within six months, the abatement 
of the suit follows ipso facto, and no order 
of the Court directing the abatement is ne-, 
cessary. And here we may point out the 
difference between the Code of 1908 
and its predecessor. It will be observed 
that section 366 of the Civil Procedure Code 
of 1882 contained the important words “the 
Court may pass an order that the suit 
shall abate;” and these words gave rise to 
adiversity of judicial opinion, The High 
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“Courts of Bombay and Madras held that such 
an order was a decree, and was, therefore, 
appealable, wide Bhikaji Ramchandra v. 
Purshotam (1) and Subbayya v. Saminadayyar 
(2). The Allahabad High Court, 
however, took the contrary view, and held 
that if was a non-appealable order, see 
Hamida Bibi v. Ali Husen Khan (3) and 
Mehdi Husain » v. Sughra Begam (4). For 
these words, the Code of 1908 substitutes 
the phrase “the suit shall abate,” and we 
may, therefore, draw the inference that 
the Legislature contemplated that an abate- 
ment in consequence of the omission to 
make, within the preseribed period, an appli- 
cation to implead the legal representative 
of the deceased plaintiff results from the - 
operation of law, and that it is not necessary 
to make an order that the suit shall abate. 
It is observable that, in spite of the change 
in the language, the conflict, which existed 
under the old Code, has continued, and that 
both the Madras and Allahabad High Courts 
have adhered to the divergent views pre- 
viously held by them, vide Suppu Nayakan 
v. Perumal Chetty (5) and JWatayat 
Husain v. Ram Lal (6). After examin- 
ing the matter carefully we consider that 
if a Court passes a purely formal order 
recognizing the abatement, which is a fail 
accompli, such an onder, though virtually 
disposing of the suit, does not adjudicate 
upon any rights, and cannot be treated as 
a decree. An order of this natura, a3 
observed alraady, merely records an abate- 
ment, which has already taken place by 
reason of the lapse of six months after the 
death of the plaintiff, and does not contain 
any decision arrived at by the Gourt. In 
a case of this kind Order XXII, rule 9, 
allows the legal rapresentative to mike an 
application for the revival of the suib, and 
the only question the Court is thereupon 
required to determine is whether the appli- 
cant was prevented by any sufficient cause 
from continuing his suit, and if the decision 
is in the negative, the aggrieved party is 


(1) 10 B. 220. 

2) 18 M. 496; 6 M. L. J. 63. 

3) 17 A. 172; A. W. N. (1895) 42. 

(4) 25 A. 206; A W. N. (1998) 15. 

(5) 34 Ind. Cas. 372; 30 M. L. J. 433; (1919) M, 
W. N. 301; 19 M. L. T. 364. 

(6) 25 Ind, Oas. 643; 12 A. L, J. 1118. 
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entitled to prefer an appeal against that” 


order under Order XLIII, rule 1 (4). The 
decision of the Appellate Court is, however, 
made final, and a seecnd appeal is not 
competent. 

The language of Order XXII, rule 9 (2), 
when ‘carefully examined, leads us to the 
conclusion that itis confined to cases in 
which the abatement takes place by reason 
of an application not having been made 
within the time permitted by law to im- 
plead the legal representative of the de- 
_ceased plaintiff or the deceased defendant, 
and that it has no applicability to cases 
in which the suit has abated on account 
of some other cause. This view receives 
-support from the decision of the Madras 
High Court in Subramania Iyer v. Venkata- 
ramier (7). Suppose, the sole plaintiff 
in a suit dies, and in spite of an applica- 
tion within six months by his legal repre- 
sentative the Court holds that the right 
to sue does not survive, and consequently 
directs the abatement of the snit. An 
abatement of this character obviously stands 
on a different footing. It does not take 
place ipso facto. The Court does not record 
a merely formal order reciting a past event, 
as in the case of an abatement in consequ- 
ence of an application not having been 
made within the prescribed period to 
implead the legal representative, but it 
exercises its mind in the determination of 
a matter in controversy. The decision of 
the Court directing the abatement of the 
puit is, in our opinion, a decree, because 
the right to represent the deceased isa 
point in controversy between the claimant and 
the opposite party, and the adjudication 
determines their rights with respect thereto, 
and. puts an end to the case, there 
being no appeal from the adjudication as 
an appeal from an order. An application 


under rule 9 is, as observed above, 
incompetent and it is difficult to believe 
that the Legislature intended that the 


decision of a matter, which concludes the 
snit, should be final and that the aggrieved 
party should have no remedy whatever. 
These observations would apply mutatis 
mutandis to’ an abatement on account of 
the right to sue not surviving upon the 
death of the sole defendant. When there 


(7) 81 Ind. Cas, 4, 


INDIAN OASES. 


(1916 


are twu or more plaintiffs, and one of them 
dies, and the right to sue does not survive to 
the surviving plaintiff or plaintiffs alone, and 
no application to bring the legal represen- 
tative on the record is made within six months, 
Order XXII, rule 3, lays down that the 
suit shall abate, so far as the deceased 
plaintiff is concerned. What is the effect 
of this partial abatement on the suit of 
the surviving plaintiff or plaintiffs? If the 
suit is of such a nature that it cannot 
proceed in the absence of the deceased’s 
legal representative, the partial abatement 
will result in the total abatement or 
dismissal of the suit. Whether the final 
decision is called an abatement, or a 
dismissal, gua the surviving plaintiff or 
plaintiffs, it is manifest that it falls, 
within the definition of the term ‘decree,’ 
and is appealable as such. 

We consider it unnecessary to multiply 
instances. Suffice it to say, that when the 
order of the Court merely recognizes an 
abatement, which has already taken place 
on account of the death of a plaintiff 
not followed by an application within 
six months to implead his legal re- 
presentative, and does not determine any 
matter in controversy between the parties, 
if cannot be regarded asa decree. If, on 
the other hand, the order of abatement is 
the result of an adjudication upon the 
rights of the parties with respect to a 
matter in controversy, and is not passed 
upon an application for the revival of the 
suit made under Order XXII, rule $, it 
amounts to a decree and is appealable.as such. 

-With this answer to the question referred 
to us, the case will now be remitted to 
the Division Bench for fina] disposal. 

Case remitted to Division Bench. 
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SUBBAI GOUNDAN V, PALANI GOUNDAN. 


MADRAS HIGH COURT. 
Seconp CIvIL Appeat No, 2388 or 1914. 
March 24, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

SUBBAI GOUNDAN— PLAINTIFF — 
APPELLANT 
versus 


PALANI GOUNDAN AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 88, 84— 
Mortgage —Deposit in Court—Computation of interest— 
Inclusion of interest for day of deposit—Payment of 
batta—Tender insufficient, effect of—Cessation of interest 
—Mortgagor’s right to mesne profits—Day, fraction of, 
when to be considered full day. 

If amortgagor pays the exact amount due on his 
mortgage into Court and causes notice to be issued 
` to the proper address of the mortgagee, paying 
batia therefor, he has done all that is required of 
him by sections 83 & 84 of the Transfer of Property 
Act to stop the running of interest. [p. 827, col. 1.] 

Krishnaswami Chettyar v. Thippa Ramasawmi 
Chettyur, 8 Ind. Cas. 763; 85 M. 44, 9 M. L. T. 1841; 
(1911) 1 M. W. N. 89, followed. 

Where the amount deposited falls short of what 
is due by even a few annas owing to a bona fide 
mistake in calculation, it is not a sufficient tender 
within the meaning of the section and the mort- 
gagor is not entitled to mesne profits on the 
morigagee’s refusal to accept it. [p. 826, col. 2,] 

Deo Dat v. Ram Autar, 8 A. 502 at p. 508; A W. N. 
(1886). 149, roferred to. 

Haji Abdul Rahman v. Haji Noor Mohamed, 16 B. 
141, not approved. 

In the absence of a mercantile custom or usage, 
interest cannot be charged for either the day on 
which money was advanced or on which it was 
repaid. [p. 826, cols. 1 & 2.] 

Raghub Prusti v. Bhobui Sahoo, 8 C. W. N. 216, re- 
ferred to. 

In computing the interest due on a mortgage 
amount for making a deposit under section 84 of 
the Transfer of Property Act, interest accruing 
due 2J the day of deposit should be included. [p. 826, 
col, 2, $ 

Where there are conflicting rights as between 
subject and subject, a fraction of a day will be 
treated as a whole day. [p. 826, col. 2.] 


Commercial Steam Ship Co. v. Boulton, (1875) 10 Q. 
B. 346; 44 L. J. Q. B. 219; 33 L. T. 707; 23 W. R. 854; 
3 Asp. M. C. 111, referred to. 


Second appeal againstthe decree of the 
Court of the Temporary Subordinate Judge, 
Coimbatore, in Appeal Suit No. 7 of 1914, 
preferred against that of the Court of the 
District Munsif of Udamalpet, in Original 
Suit No. 1726 of 1912. 

Mr. V. Purushothama Atyar, for the Appel- 
lant. 

Mr. 4. T. Srinticasa Gopalachait, for the 
Respondents, 
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* JUDGMENT.—The facts of the case which 
have given rise to this appeal may be shoftly 
stated. The appellant who had obtained a 
subsequent possessory mortgage from 2nd 
defendant, sued to redeem a prior possessory 
mortgage, Exhibit I, dated 7th April 1903, 
for Rs. 1,000 in favour of the Ist defendant 
(1st respondent). The document provided 
that the principal amount was payable on 
7th April 1910, and “that in default of 
payment within the prescribed time the 
amount was repayable with interest at 4 
annas per Rs. 100 per mensem from the 
date of expiry.” 

On 28th May 1910 the appellant deposit- 
ed Rs. 1,004-2-0 in Court under section 
83 of the Transfer of Property Act. First 
respondent was served with notice of the 
deposit but he did not appear and admittedly 
the money was not drawn from Court: the 
petition under section 83 of the Transfer of 
Property Act was dismissed on 21st June 1910, 


On 17th September 1912 the appellant 
instituted the present suit, in which he 
claimed Rs. 600 as mesne profits for two 
years (May 1910 to May 1912). First re- 
spondent contended that the amount deposited 
was not correct, that he had surrendered 
the land to appellant, that he was entitled 
to Rs. 50 for value of improvements and 
also to interest up tS the datéof the written 
statement and that appellant’s claim for 
mesne profits was unsustainable. 

The District Munsif held that lst respond- 
ent’s plea that he had surrendered the land 
was untrue and that he was not entitled to 
anything for value of improvements. 


At the same time he disallowed the appel- 
Jant’s claim for mesne profits and allowed 
lst .defendant’s claim for interest on the 
ground that the amount deposited was 
incorrect, and directed each party to bear 
his own costs in the suit. On appeal, the 
Subordinate Judge confirmed the District 
Munsif’s decision. The lower Court found 
that the amount deposited was incorrect and 
fell short of the amount due by 2 annas, 
the appellant having by mistake calculated 
interest for 50 days instead of for 51. In, 
second appeal, it is contended inter alia 
that the lower Court should have held 
that interest ceased from the date of de- 


posit, 
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The appellant: is not, we think, entitled * 


to faise this contention, Court-fee not 
having been paid on the amount of interest 
decreed. The valuation of the second appeal 
has been taken as Rs. 800, the amount of 
mesne profits for four years from 1910 to 
1914, The only question, therefore, for deter- 
mination is whether the appellant is entitled 
to claim mesne profits and whether there was 
a: proper deposit of what was due under 
the mortgage. 

Section 84 of the Transfer of Property 
Act provides that “when the mortgagor 
or such other person as aforesaid has deposit- 
edin Court the amount remaining due on 
the mortgage, interest on the principal money 
shall cease............... as soon as the mort- 
gagor or such other person as aforesaid has 
done all that has to be done ‘by him to enable 
the mortgagee to take such amount out of 
Court.” The section provides that the 
interest on the principal money shall cease 
from the date of the deposit of the “amount 
remaining due on the mortgage.” 


In Deo Dat v. Ram Autar (1) the opinion 
was expressed that, where the mortgagor 
deposits an amount which falls short of the 
amount actually due, presumably interest 
would not cease, even pro tanto. On the 
other hand in Haji Abdul Rahman vy. Haji 
Noor Mahomed (2) Telang, J., held that the 
rule laid down in Digon v. Clark (3) that 
the tender of only a part of the debt must 
be treated as. if it had never been made, 
-applies only where the party making the 
tender admits more to be due than is ten- 
dered. 


It may be doubted whether the view taken 
by the learned Judge is supported by the 
language cf section 84 of the Transfer of 
Property Act. On the wording of the mort- 
gage document, Exhibit I, the principal 
amount was repayable on 7th April 1910 
and interest was payable from the date of 
‘expiry (presumably 7th April), excluding 
that date. In the absence of mercantile 
custom or usage, interest cannot be charged 
for either the day the money was advanced or 


(1) 8 A. 502 at p. 608; A. W. N. (1886) 149. 

(2) 16 B.141. 

(3) (1847) 5 C. B. 865; 16 L. J. O, P, 287; 5 D. & 
L. 155; 186 E, R. 919, 
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on which it was re:paid. Raghub Prusti v. 
Bhobut Sahoo (4). < 

The appellant appears to have made a 
bona fide mistake in caleulating the number 
of days for which’ interest was payable. 
Interest was payable clearly from and 
including Sth April 1910 up to the date of 
deposit, 2.e,, 28th May 19J0. Inother words, 
interest was payable for 23 days in April 
and 28 days in May. The appellant seems 
to have thought that interest was not payable 
for the 28th day of May, which was the date 
of deposit. For 23 daysin April the interest 
came to Rs. 1-14-8 and for 28 days in May, it 
amounted to Rs. 2-4-1-17/31. Interest for 
27 days only was Rs. 2-2-10-2/31. Accord- 
ing to the plaintiff’s calculation, therefore, 
he had to deposit Rs. 4-1°6-2/31 and 
he deposited Rs. 4-2-0 (in addition, of course, 
to the sumof Rs: 1;000). He evidently 
thought that he had paid about 6 pies more 
than what was due. Strictly speaking he 
had to pay Rs. 4-2-9-17/31, that is, 9-17/31 
(The lower Court's 
view that the deposit fell short of 2 annas 
seems to be based on a wrong calculation). 
That the plaintiff had to pay the interest 
for the 28th May also seems to be clear from 
the maxim fracttonem diet non recipit lex, 
Where there are conflicting rights as 
between subject and snbject, a fraction of a 
day will be treated as a whole day; as for 
instance, in a claim for demurrage of a ship, 
in. which case it was expressly held that a 
fraction of a day counts for a day, Oom. 
mercial Steam Ship Company v. Boulton (5). 
A creditor cannot also be required in reason 
to seek another investment for his money on 
the very day it is paid up. We regret 
that we are constrained to hold ‘that the 
deposit made by the plaintiff, having fallen 
short of the sum due by 93 pies, was not a pro- 
per deposit, though we are unable to agree 
with the learned Subordinate Judge-that the 
deposit should have ineluded the interest till 
the date on which the defendant got notice 
of the deposit through Court. Section 84 re- 
quires the mortgagor only to do all that has to 
be done by him to enable the mortgagee 
to take such amount out of Court and when 


(4) 8 C. W. N. 216. 
(5) (1875) 10 Q. B. 346; 44 L. J. Q. B. 219; 33 L, 
T. NOT; 28 W. R. 854; 3 Asp, M. C. 111, 
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he pays- batta for ‘notice with the-proper’ 


address of the mortgagee he.has done all that, 
has to be done by him. Ses also Krishnaswamt 
Chettyar v. Thinpa Ramaswami Chettyar (6), 
where-it‘is said that, if the mortgagor pays the 
proper amount into Court and causes a notice 
to be issued upon the mortgagee, there is 
nothing; more that he has got to do under 
sections &3 and 84 of the Transfer of Pro- 
perty- Act to stop the running of interest, 
„except that he should not afterwards withdraw 
the-money which he-deposited in Court. 
We-are,. therefore, constrained to sub- 
stantially- confirm the decree made by the 
lower Courts; but we think the mortgagee’s 
conduct was altogether unreasonable. He 
dishonestly raised a false plea as to the 
’ delivery- of the mortgaged property to the 
plaintiff and his claim to be entitled to 
the: value of alleged improvements was 


also disallowed. We will, therefore, modify 
the lower Appellate Court’s decree by 
directing the parties to bear their own 


costs in that Court. With this modification 
the second appeal will stand dismissed but 
without costs. 


| Appeal dismissed; Decree modified. 
V. R.P. i 

(6) 8 Ind. Cas. 763; 35 M. 44; 9 M. L. T. 181 at p. 
260; (1911) 1 M. W. N. 89. 


PATNA HIGH COURT. 
SEGOND Civiu Appeat No. 4174 or 1913. 
May 28, 1916. 
Present:—Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 

Srimati DURGA BAI—PGLAINTIFE— 
APPELLANT 
versus 


SOBHA SINGH AND OTAERS—DEFENDANTS— 


"RESPONDENTS. 

Hindu Law—Joint family—Qrant, ancient, in name 
of-one member—Presumption— Ejectment, suit for —Title 
—Burdén-of proof—Waiver, proof of title by, whether- 
binding on third party.. 

An ancient grant made to a member of a joint 
Hindu family must be presumed to be a grant to the 
family and not to the individual. [p. 829, col. 1.] 

Badul Singh v. Chutterdharee Singh, 9 W. R. 558, 
referred to. 

Ina suit for ejectment the plaintiff ‘must. prove 


his. own title. No title can be acquired’ against: g- 
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third party by.a waiver not binding on that party, the 
more so when such waiver is, to the knowledge of 
the Court, false. [p. 828, col. 2.] 

Plaintiff sued to eject defendant from property 
which, she alleged, was acquired by her father who 
was a member of a joint Hindu family: , 

Held, that it was plaintifi’s duty to prove that the 
property was her father’s separate acquisition and 
the fact thatthe other members of the family did 
not contest that position, could not dispense 
with such proof as against the -defendant who was 
a stranger. [p. 828, col. 2.] 


Appeal from a:decision of the Judicial Gom- 
missioner of Chota . Nagpur, dated the 17th 
Jane 1913. 


JUDGMENT.—In this case the plaintiff 
sues.to recover possession of property on 
the ground that it-was bequeathed to her 
by her father by a Will, and inthe alterna- 
tive, that title therein vests in her as 
heiress-of her father, who was the last 
surviving member of a joint family descended 
from one Bishnath. The Court of the 
Subordinate Judge and that of the Judicial 
Commissioner have come to concurrent 
findings of fact, that the joint family of 
which her father was a member was not 
confined to Bishnath and his two song, but 
comprised also one Sadasib, who was the 
brother of Bishnath: They have also found 
that: Sadasib was the last surviving member 
of that family, and, therefore, neither ag 
heiress nor as the legatee of her father is 
the plaintiff vested with any title to recover 
any property which was the property of that 
joint family. Upon the further issue of 
fact,—was the property in dispute property 
of that joint family ?—the lower Courts have 
again concurred in the conclusion that the 
burden of proof was on the plaintiff to show 
that the property of which she seeks to 
recover possession was the self-acquired 
property of Bishnath, and that she has 
failed to do so. 


In second appeal the learned Vakil for 
the appellant concedes that if, indeed, the 
suit had been fought out’ upon these lines, 
these- findings of` fact- would preclude the 
appeal. He urges, however, that the 
written statement was so carelessly drafted 
as to put ‘the plaintiff: upon no notice that. 
this would be the line upon which the suit 
would -be fought, that the- issues were not 
framed upon these lines, and thatithe case 
was in this form sprung upon.. the plaintiff's 
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Vakit in his argument before the learned 
Subordinate Judge. 

The sole point for our consideration, 
therefore, is, whether, taking the pleadings 
as a whole and the evidence upon the record 
as a- whole, we are satisfied that the 
plaintiff realised the nature of the defence 
that she was required to meet, We are 
-unfornnately not assisted greatly by the 
evidence upon the record in coming toa 
conclusion upon this point; for it appears 
that the suit wasinstituted so far back as 
1907, and that the laches of the plaintiff 
was so great that her suit was dismissed in 
the first instance by the Subordinate Judge, 
and that dismissal was confirmed in appeal 
by the learned Judicial Commissioner, and 
came before their Lordships of the Calcutta 
High Court in Appeal from Appellate 
Decree No. 2020 of 1908. The order made 
by their Lordships upon that appeal was, 
that though they would give the plaintiff 
an opportunity of being heard further in 
support of her case, she must produce before 
the Subordinate Judge only those witnesses 
and documents and those records of 
Commissions which were shown to have 
been upon the record and named in the 
filed prior to the date upon 


ism-navist e 
which the learned Subordinate Judge 
dismissed the suit. We have, therefore, 


only the plaint, the written statement and 
the issues upon which to decide whether 
the plaintiff had notice of what was likely 
to be the nature of the defence. In turning 
to the plaint ‘we see that the plaintiff 
herself had at least a suspicion of the lines 
on which the suit was to be fought; for she 
admits in paragraph 3of the plaint, that 
Sadasib was in possession of the property 
after the death of her father and managed 
that property. She explains that fact by an 
assertion that he did so only because the 
plaintiff was in such a state of collapes 
from grief at the death of her father, that 
she was incapable of managing the property 
herself. Jn the written statement we find 
that the facts set forth therein are, that 
Sadasib and Bishnath were together in 
possession of this property and that Sadasib 
succeeded to sole enjoyment of it on the 
death of the sons of Bishnath. Itis clear 
that in the written statement there was a 
clear indication that it was the defendants’ 
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case that the property was not the property 
of Bishnath alone, but that his brother 
Sadasib had, during Bishnath’s lifetime, 
a half-share in the property, and after the 
failure of that branch,a 16-annas share in 
that property. Moreover, the 5th issue 
framed was, did the plaintiff acquire any 
right by her father’s Will? That Will had 
already been admitted to Probate in the 
Court of the District Jndge, and it must 
have been obvious to tha legal advisers of 
the plaintiff that there could be no sense in 
that issue, save that the defendant contested 
the plaintiffs title, on the ground that her 
father, being a member of a joint family, 
had no right to execute any Will. 

With all these considerations before us, 
we are satisfied that the plaintiff must 
have been fully aware of the probable: 
nature of the defence in the shape in which 
if has been accepted in the Courts of the 
Subordinate Judge and the Judicial 
Commissioner. 


The only point remaining for decision is, 
whether the Courts were justified in 
placing upon the plaintiff the burden of 
proof, that the property in suit was 
acquired by Bishnathonly. It is conceded 
that, as between the members of the family, 
the burden would be upon the plaintiff. But 
it is urged that, inasmuch as the defendant 
is a stranger to the suit, this rule would 
not apply in his case, and that so long as 
the members of the family were agreed that 
the property was Bishnath’s own property, 
the defendant should not be allowed to 
contest the assertion of all the members of 
the family. Itis settled law, that before a 
plaintiff can succeed ina suit for eviction 
the plaintiff must prove her own title, and 
it has been held so frequently that it is 
unnecessary to quote the authorities for the 
proposition, thatno title can be acquired 
against a third party by a waiver not binding 
upon that party and still less can it be 
acquired by a waiver which to the knowledge 
of the Court is a false waiver. Clearly 
the plaintiff, before she can succeed, must 
prove by evidence, and not merely by 
waiver by the other members of the family, 
that she has a title to the property in suit. 
The evidence upon which it has bean decided 
that Bishnath was not solely interested in this 
property is the admission made by Sadasib’g 
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ANANTHARAMA IYER V, VETTATH KUTTIMALU KOVILAMMAL, 


‘grandson, Kashi Nath, that there were a 


large number of djmali properties held by 
the brothers Bishnath° and Sadasib. And 
we may refer in this connection to the case 
Lof Badul Singh v. Chutterdharee Singh (1), 
that there is a presumption that all ancient 
` grants are made for the benefit of the joint 
fumily and not for the. benefit of the 
individual in whose name they stand. We 
see no reason®why presumptions of this 
nature should hold good as against one 
set of people and not as against another. 
We are of opinion that the lower Courts 
were justified in assuming, from the moment 
that it wae found that Sadasib and 
Bishnath were joint, that a grant of the 
property now in dispute was made to them 
jointly, and not to Bishnath alone, 

In this view of the case the plaintiff 
had no title upon which she could maintain 
an action for ejectment. 

The suit was rightly dismissed, the appeal 
is dismissed with costs. 


Appeal dismissed. 
(1) 9 W. R. 558. - 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE OrDER No. 107 
| or 1914. 
Civic Revision Petition No. 879 or 1914. 
February 27, 1916. 
Present: —Mr, Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
V. G. ANANTHARAMA IYER (Recerver) 
— PETITIONER 
versus 
VETTATH KUTTIMALU KOVILAM.- 
MA alias NANGACHI.KOVILAMMA AND 
ANOTHER— RESPONDENTS. 


Provincial Insolvency Act (ITI of 1907), ss. 34, 85—. 


Sale in execution of decree —Adjudication of judgment. 
debtor in insolvency before sale->Sale, effect of -dp- 
plication by Receiver to set aside sule—Order refusing 
anplication—Appeal, second—Civil Procedure Code 
(Act V of 1908), ss. 47, 100,115, O. KAT, r. 90. 

A sale held in execution of a decree after notice 
to the Court that the judgment-debtor was adjudged 
insolvent, is irregular and confers no title on the 
auction-purchaser, the property being already 
vested in the Receiver of the insolvent’s estate. [p. 
831, col. 1.) 


“of the adjudication of 


The protection afforded by proviso (3) to Heotidn 34 
of the Provincial Insolvency Act is only toa purchaser 
of the property of a debtor and not toa purchaser of 
property which has ceased in law to be the debtor’s 
property. The protection does not apply whero thy 
purchaser had knowledge or means of knowledge 
the debtor in insolvency 
prior to the sale. [p. $31, col. 2.] 

An application by a Receiver of an insolvent’s 
estate to set aside a sale on the ground of a 
prior adjudication of the debtor isan application 
under section 47, Civil Procedure Code, and a second 
appeal lies to the High Court from an order in 
appeal. [p. 830, col. 2.] 

Whether a second appeal lies or not, the High 
Court can interfere with the order in revision on 
the ground of material irregularity in the exercise 
of jurisdiction by the lower Courts. [p. 830, col. 2.] 


Proceedings to set asido a sale on the ground of 
material irregularity or fraud in publishing or 
conducting the sale involve questions relating to the 
execution, discharge, or satisfaction of a decree and 
hence fall under both section 47 and Order XXI, rule 
90, of the Code of Civil Procedure. Proceodings tu 
set aside auction-sales on any other tenable ground 
also involve questions relating to execution, ote., and 
hence fall under section 47 of the Code of Civil 
Procedure though they may uot fall undor Order 
XXI, rule 90, of the Code of Civil Procedure. [p. 830, 
cols. 1 & 2.) 

An executing Court is entitled to set aside a salo 
on an application under section 47, Civil Procedure 
Code, and no separate suit will lie. [p. 880, cul. 2.] 

Muthiah Chettiar v, Bawa Sahib, 26 Ind. Cas. 46; 
27 M. L, J. 605; 1 L. W. 969; Manasaram Paria v 
Nagendra Nath Sahu Roy, 16 Ind. Cas, 285; 16 C. L. 
J. 567; Amirchand v. Harihar Prashad Singh, 
82 Ind. Cas. 354; 3 L. W. 257, 30 M. L. J. 238; 
Krishnayya v. Unnissa Begam, 15 M. 399; Samandan 
Karkat Edathil Raywappan Nambiar v. Malikandi 
Aketh Mayan, 23 Ind, Cas. 251; 26 M. L. J. 267, fol- 
lowed. 

It is only where Order XXI, rule 90, applies also 
besides section 47 to a petition to set aside an 
auction-sale that no second appeal lies under section 
100, Civil Procedure Code. But where.section 47, 
Civil Procedure Code, alone is applicable to the 
petition, the order passed thereon is a decree anda 
second appeal lies. [p. 830, col. 2.] 

Appeal against the decree of the Dis- 
trict Court, South Malabar, in Civil Mis- 
cellaneous Appeal No. 38 of 1912, preferred 
against that of the Court of the Sub- 
ordinate Judge, South Malabar at Calicut, 
in Civil Miscellaneous Petition No. 889 of 
1912, in Original Suit No. 61 of 1910, and 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the said order of the District Court of 
South Malabar. 

Mr. J. L. Rosario, for the Appellant. s 

Mr. B. Narasimha Rao, for Mr. A. 
Sundaram and Mr. K.P. Govinda Menon, 


for the Respondents. 


. 
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_ JUDGMENT.—One Abdul Kadir was 
adjudged an insolevnt on the 17th August 
1911. In execution of a decree obtained 
against Abdul Kadir on the 21st January 
1911, certain properties were attached. The 
Receiver of the insolyent’s estate applied 
to the Subordinate Judge of Calicut on the 
Qnd March 1912 to stay the sale on the 
ground that Abdul Kadir had been declar- 
ed an insolvent. A fresh sale proclama- 


tion was issued and the sale was adjourned . 


to the 15th April 1912, on which date 
the property was sold subject toa mortgage 
of Rs, 6,119 3-0 in favour of one Ummar 


` Sahib and purchased by the 2nd respond- 


ent. On the 19th April 1912 the Receiver 
applied to the Court under Order XXI, 
rule 90, of the Code of Civil Procedure, 
to set aside the sale. The Subordinate 
Judge dismissed the application on the ground, 
inter alia, that the insolvency proceeding in 
the District Court related to the insolvency 
of afirm of which the judgment-debtor 
was a member and that the property sold 


-was not the property of the firm but the 


exclusive property of Abdul Kadir, that the 
auction-purchaser was a purchaser in good 
faith,and that neither section 47, nor Order 
XXI, rule 90, of the Code of Civil Pro- 
cedure had any application. An appeal to 
the District Court was dismissed, the Dis- 
trict .Judge holding thate Order XXI, rule 
90, of ‘the Code of Civil Procedure did not 
apply as there was no irregularity in 
publishing or conducting the sale. The 
District Judge further observed that no 
application such as is contemplated by 
section 35 of the Provincial Insolvency 
Act had been made by the Receiver. 


Mr. Narasimha Rao takes the preliminary 
objection that no appeal lies, even if Order 
XXI, rule 90, of the Code of Civil Pro- 
cedure, under which the application to set 
aside the sale was made, is applicable. 


We think that the petition may be taken 


as having been presented under section 47 
of the Code of Civil Procedure also, though 
that section was not quoted. 


Proceedings to set aside sales on the 
ground of material irregularity or fraud in 
publishing or conducting the sale involve 
questions relating to the execution, discharge 
or satisfaction of a decree and hence fall 
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under both section 47 and Order XXI, 
Procedure. 
Proceedings to set aside auction sales on 
any other tenable ground also involve ques- 
tions relating to execution, etc., and hence 
fall under section 47 of the Code of Civil 
Procedure, though they may not also fall 
under Order KAI, rule 90, of the Code 
of Civil Procedure. We agree with the 
opinion of Oldfield, J., inSluchiah Chettiar 
v. Bawa Sahib (1) that an executing Court 
is entitled to set aside a sale on an appli- 
cation under section 47 of the Code of Civil 
Procedure and that no separate suit will 
lie. See also Manasaram Paria v. Nagendra 
Nath Saku Roy (2) and Amir Ohand vy. 
Harihar Prashad Singh (8). It is only where 
Order XXI, rule 90, applies also (besides 
section 47) to the petition toset aside the 
auction sale that no second appeal lies under 
section 100, Civil Procedure Code. But 
when section 47 of the Code of Civil Pro- 
cedure alone is applicable to the petition, 
the order passed thereon is a decree and 
a second appeal lies. 

Moreover, the appellant has also filed a 
civil revision petition and there can be no - 
doubt that we have the power to interfere 
in revision, if it is shown that the lower 
Courts have acted with material irregularity 
in the exercise of their jurisdiction. 

Mr. Rosario contends (1) that after 
adjudication no creditor is entitled to pro- 
ceed against the person or property of the 
insolvent, and that when it was brought 
to the notice of the Court by the Receiver 
thatthe judgment-debtor had been adjudgedan 
insolvent, the Courtonght not to have proceed- 
ed with the sale; (2) that as a matter of pro- 
cedure the Receiver, in whom the insolyent’s 
estate vested on the making of the adjudica- 
tion order, ought to have been made a party 
to the execution proceedings, and that the 
sale is bad. Mr. Rosario has referred us by 
way of analogy to certain cases, Ramasami v. 
Bagirathi (4) which was followed in Krish- 
nayya v. Unnissa Begam (5) and Samandan 


(1) 26 Ind. Cas. 46; 27 M. D. J. 603; 1 L. W. 969. 
(2) 16 Ind. Oas. 235; 16 0. L. J. 557. 

(3) 32 Ind. Cas. 354; 3 L. W., 257; 30 M. L. J, 288/ 
(4) 6 M. 180. 

(5) 15 M. 399, 
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Malikandi Aketh Mayan (6), where -ib was” 


held that a sale held without bringing 
on record the legal representatives of the 
deceased judgment-debtor is void or a 
nullity as against the representative of the 
judgment-debtor. We think that the sale 
was altogether irregular and that the Court, 
in holding the sale after it had been brought 
to its notice that the judgment-debtor had 
been adjuged an insolvent, acted, if not 
without jurisdiction, at any rate with 
material irregularity in the exercise of the 
‘jurisdiction of the Court. Section 34 (1) of 
the Provincial Insolvency Act provides that 
“where execution of a` decree has issued 
against the property of a debtor, no person 
shall be entitled to the benefit of the 
execution against the Receiver, except in res- 
pect of assets realised in the course of 
the execution by sale or otherwise before 
the date of the order of adjudication.” 
The terms of the section are quite clear 
and must, we think, be given effect to. 
In this case both the sale and the realisa- 
tion of the assets took place after the 
adjudication order was made. We are also 
of opinion that the jndgment-debtor had 
at the time of the sale no right, title or 
interest which could be sold or vested in 
a purchaser and that, consequently, the 2nd 
respondent acquired no title as to the pro- 
perty which had passed to the Receiver 
on the adjudication order being made, 
See Raghunath Das v. Sundar Das (7). 

Mr. Narasimha Rao for the 2nd respond- 
ent relies on sub-clause 3 of section 34 
of the Provincial Insolvency Act, which 
provides that “a person who in good faith 
purchases the property of a debtor under 
a ‘sale in execntion shall in all cases 
acquire a good title to it against the Re- 
ceiver.” - 

It appears to us that a purchaserin good 
faith means a person who did not know at 
the time of the sale that the judgment- 
debtor was an insolvent, and could not by 
the exercise of due diligence have discovered 


(6) 23 Ind. Cas. 251; 26 M. L. J. 267. 

(7) 24 Ind. Cas, 804; 420. 72 (P. C.); 18 C. W. N. 
1058; 1 L.W. 567; 27 M. L. J. 150; 16 M. L. T. 353; 
(1914) M. W. N. 147; 16 Bom. D, R. 814; 20 0, L. J. 


565; 13 A. L. J. 154, 
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that au adjudication order had been made. 
The sale in this case was stayed at, the 
instance of the Receiver and adjourned 
for a month and a fresh sale proclamation 
was issued. It is difficult to believe that the 
auction-purchaser could have been unaware 
of the fact that the judgment-debtor, whose 
property was sold, had been declared an 
insolvent. The insolvency of Abdul Kadir 
must have been a matter of notoriety in 
Calicut where the property was sold and the 
purchaser must have been aware of it. 
Further, it is only the purchaser of the 
property of the “debtor” who is protected, 
but when the property had vested in the 
Receiver before the sale it ceased in law 
to be the property of the debtor and hence 
section 84 has no application. Section 35 of 
the Provincial Insolvency Act, to which the 
District Judge refers, must be read with 
section 34, Section 35 of the Provincial 
Insolvency Act relates to the duties of a 
Court executing a decree as to property 
taken in execution, when notice has been 
given to the Court before the sale that an 
adjudication order has been made. The 
omission on the part of the Official Receiver 
to give such notice does not, we think, affect 
the case. . The sale must accordingly be set 
aside and the appeal allowed with costs. No. 
separate order in Civil Revision Petition 
No. 879 of 1914 is fecesgary. 
Appeal allowed, 

V. R.P. 


PUNJAB CHIEF COURT. 
Second Orvik Appear No, 1494 or 1913. 
October 28, 1915.. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Chevis. 

TEK CHAND-—Derenpant—APPELLANT 

| versus 
SOMAN SINGH AND ANOTHER—PLAINTIFFS, 

Musammat ASA DEVI—~Derenpant 


—RESPONDENTS. 
Hindu Law—Alienation by widow of deceased 
proprietor—Reversioners, whether can contest alienation 
in presence of daughter. 


- before us, 


$32 
TEK CHAND V. SOMAN SINGH. 


Reyersioners of a deceased Hindu can, despite the 
existence of a daughter, sue fora declaration that” 
an &lisnation made by the widow of the doceased 
shall not affect their reversionary rights. 

Kapuria v. Mangal, 149 P. R. 1908; 192 P. W. R. 
1008, followed. 

Barkat Ram v. Jagat Ram, 17 Ind. Cas. 379; 249 P. 
W. R. 1912 (F. B.), distinguished, 


' Second appeal from the decree of the 
Divisional Judge, Shahpur at Sargodha, dated 
the 22nd April 1913, affirming that of the 
Subordinate Judge, Shahpur, dated the 31st 
May 1912, decreeing the claim. 

R. B. Pandit Sheo Narain and Mr. Bhagat 
Ram Puri, for the Appellant. 

Lala Nihal Chand, for the Respondents. 

JUDGMENT. 

Cevi, J.—On 3rd April 1910, Mu- 
sammat Asa Devi mortgaged 2/3rds of a 
house to Tek Chand for Rs. 1,350. The 
plaintiffs, who are collaterals of the deceased 
husband of Musammat Asa Devi, sue for the 
usual declaration that the alienation shall 
not affect their reversionary rights, and the 
lower Courts having given thema decree, 
the alienee appeals to this Court. 

The question of necessity was first argued 
This appears to be mainly a ques- 
tion of fact, but the admitting order shows 
that this appeal was admitted chiefly with 
regard to the item of Rs. 600. The details 
of consideration are all to be found on page 8 
of the papersbook. As regards the item of 
Rs." 300, we learn that Santokh Singh actu- 
ally obtained a decree on 9th Februay 1910, 
and in May 1910 when he had applied for 
execution Asa Devi asked for execution 
proceedings to be stayed, and then only was 
the mortgage-deed, which is the subject of 
the present suit, registered. Also there can 
be no doubt as to the existence of a former 
mortgage charge in favour of Uttam Chand, 
who has, -we learn, since brought a sunit on 


‘the basis of his mortgage and obtained a 


decree against Musammat Asa Devi and 
others for over Rs. 600. The present plaint- 
iffs were. for some reason or another made 
parties to that suit, though how they could 
in Musammat Asa Devi’s lifetime resist 
Uttam Chand’s claim as mortgagee is not 
clear. So at first sightié would appear that 
Rs. 900 out of the total sum of Rs, 1,350 was 
raised to meet existing liabilities, and that 
Tek Chand could not be expected to prove 
the necessity for these former liabilities. But 
it is admitted before us that Uttam Chand’s 
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daughter-in-law and Tek Chand’s wife are 
sisters, and also that Santokh Singh and 
Uttam Chand are brothers. All of them 
live in the same town, and the case appears 
to be one of juggling in one creditor in place. 
of another simply to give the affair an air of 
genuine borrowing in order to meet existing 
claims, and to avoid the necessity-of proving 
the genuineness of the transactions from the 
beginniug. We consider‘ that the circum- 
stances are such that Tek Chand, the present 
alienee, must prove the necessity of all the 
items which go to make up the mortgage- 
debt. We agree with the lower Courts that 
such necessity has not been proved. 


The. only other point urged is that the 
plaintiffs cannot sue in the presence of 
Musammat Asa Devis daughter, and here 
reliance is placed on Barkat Ram y. Jagat 
Ram (1), a Full Bench ruling passed as long 
ago as 1882, Itis to be noted that this 
riling never appeared in the Punjab Record, 
though Full Bench rulings are -generally 
reported, There is a much later ruling, 
Kapuria v. Mangal (2), the facts of which 
appear to be on all fours with the present case, 
and we prefer to follow this later ruling, 
though it is that ofa single Judge. We 
should ordinarily consider ourselves bound 
by a Full Bench decision, but in addition to 


‘the fact that the Full Bench ruling was, for 
‘some reason, never reported in the Punjab 


Record, we note that it was a case where the 
last male owner had left not only a widow 
and a daughter but also a daughter’s son, so 
that the chance of the remote reversioners’ 
ever succeeding was small indeed, 


We uphold the decision of the lower 
Courts and dismiss this appeal with costs, 


A ppeal dismissed, 


(1) 17 Ind. Cas, 379; 249; P. W. R. 1912 (F. B.N 
(2) 149 P. R. 1908; 192 P. W. R. 1908. 
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CALCUTTA HIGH COURT. 
Letrers Parent Appeau No, 52 or 1913. 
May 15, 1916. 

Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kr. > 
DWARIKA NATH ROY CHOWDHURY 
— DEKENDANT No. 1— APPELLANT 
VETSUS 
MATHURA NATH ROY CHOWDHURY 
AND OTHERS — PLAINTIFF AND DEFENDANTS 
Nos. 2 TO 7—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 155, 188, 
Sch. IM, Art. 1—Transfer of Property Act (IV of 
1882), ss. 12, 111, 117— Landlord and tenant—Lease— 
Covenant aguinst alienation, voluntary or involuntary 
~—Forfeiture for breach and re-entry by lessor— Eject- 
ment, suit for, of lessee’s alienee—Alienee in possession 
under involuntary sale, whether tenant— Right to 
claim notice to quit wnder Transfer of Property Act or 
equitable provisions of section 155, Bengal Tenancy 
Act—~ Suit for ejectment by fractional landlord, main- 
tainability of—Limitation Act (IX of 1£08), Sch. I, 
Art, 142, 

Under the terms of a permanent lease executed by 
defendants Nos. 2 and 3 to plaintiffs, the lessees un- 
dertook not to transfer their interest by sale, gift or 
mortgage and the lessors reserved the right to put an 
end to the lease and re-enter on breach of tho 
covenant, or on a sale of the property in auction 
for the debts of the lessees. The lessees mortgaged 
their interest to lst defendant. The Ist defendant 
sued defendants Nos, 2 and 8 on the mortgage, 
obtained a decree and in execution thereof brought 
the leaschold interest to sale and purchased it 
himself. Plaintiffs instituted the present suit to 
eject the Ist defendant. It was found that plaint- 
iffs were entitled to a 12-annas share and the 8th 
defendant toa 4-annas share in the leased property: 

Held, (1) that the covenant was enforcible, and 
the assignment was not ad-invitwm as the execution 
sale was directly due to the voluntary acts of the 
lessees, viz., the execution of the mortgage and the 
omission to pay the mortgage-debt; [p. 837, col. 2; 
p. 838, col. 2.) 

(2) that, in the absence of any act done by the 
landlords amounting toa recognition of the trans- 
fer, the Ist defendant was not a tenant entitled to 
claim the procedure laid down in section 155 of the 
Bengal Tenancy Actor to a notice to quit under 
the provisions of the Transfer of Property Act, and 
that he occupied no better position than that of a 
trespasser; fy. 837, col. J; p. 840, col. 2] 

Buddhamanta Paramanik v. Sarat Chandra Banerjee, 
6 Ind. Cas. 147; 13 C. L. J. 672, referred to. 

(3) that the suit was governed by Article 142 of 
Schedule I of the Limitation Act and not by Article 1 
of Schedule III of the Bengal Tenuncy Act, which 
applies only to actions for ejectment of tenants; [p. 
837, col. 1; p. 840, col. 2.] ao 

Watson &' Co. v, Ram Chund Dutt, 18 C. 10; 17 1. 


A. 110; Hossein Mahomed v. Fakir Mahomed, 4 Ind.. 


Cas. 749; 10 ©. L. J. 618; Dilbar Sardar v. Hosein 
Ali Bepari, 26 0. 558, referred to. 
(4) that plaintiffs were entitled to a decree for 
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khas possession of the 12-annas share jointly with 
the 8th defendant, the rule that all sharers should 
unite in a suitto determine a lease not applying to 
a suit p eject a trespasser. [p. 837, col. 1; p. 840, 
col. 2. 

Radha Proshad Wasti v. Bsuf,'7 C. 414; 9 ©. L. R. 
76, referred to. 

Per Mookerjee, J.—A lease in perpetuity is forfeit- 
‘able for breach of covenant notwithstanding that it 
is permanent. [p. 838, col. 1.] 

Abhiram Goswami Mohant v. Shayama Charan 
Nandi, 4 Ind. Cas. 449; 26 L A. 148 at p.167; 140. W. 
N. 1;11 Bom, L. R. 1234; 6 A. L. J. 857; 19 M. L. J. 
530; J0 C. L. J. 284; 36 C. 1003, referred to. 

A covenant for forfeiture of a lease upon an 
involuntary sale is enforceable both under the 
English and the Indian Law, thongh section 12 of 
the Transfer of Property Act expressly mentions the 
case of forfeiture for bankruptcy and does not 
specifically refer to cases of forfeiture for involuntary 
sales. [p. 838, col. 2.] 

Vyankatraya v. Shivrambhat, 7 B. 256; Mahananda 
v. Sarat Moni Debi, 10 Ind. Cas. 374; 14 O. L, J. 585; 
R. v. Toping, (1825) Mc. & Yo. GH; 29 R. R. 889; 
Davis v. Eyton, (1880) 7 Bing. 154; 33 R, R. 408; 4 
Moo. & P. 820; 9 L. J. (0. s.) C. P. 44; 181 E. R. 60; 
Roe v. Gallier, (1887) 2 T. R. 183; 1 B. R. 445; 100 E. 
R. 72; Doe v, Haihe, (1802) 2 East 481; 102 E. R. 
458; Cooper v. Wyatt, (1821) 5 Madd. 482; 21 R. R. 
336; 56 E. R. 980; Yarnold v. Moorhouse, (1880) 1 Rus. 
& My. 364; 39 E. R. 141; 32 R. R. 228, referred to. 

An involuntary alienation may, in one_sense, be 
attributed to a remote act of a party quite as 
much as a voluntary alienalion, but a covenant for 
forfeiture by voluntary alienation does not include, 
by implication, a covenant for forfeiture for in- 
voluntary alienation. [p. 838, col. 2.] 

Doe v. Carter, (1799) 8 T. R. 57; 101 E. R. 1264; 4 R. 
R. 9&6; Doe v. Carter, (1799) 8 T. R. 300; 101 E. R. 
1400; 4 R. R. 586; Croft v. Lumley, (1855) b Bl. & 
Bl 618 at p 679; 103 R. R. 663 at p. 681; 119 E. R. 
622; 25 L. J. Q. B. 73; 3 Jur. (N. s.) 62; 4 W. R, 94; 96 
L. T. (0. 8.) 123; Croft v. Lumley, (1858) 6 H. L. C. 
672 at p. 742; 108 R. R. 252 at p. 289; 27 L. J. Q. B, 
321; 4 Jur. (N. s.) 903; 6 W. R. 523; 10 E. R. 1459, 
referred to, 


Where there is a covenant in a lease against 
alienation by the tenant bub no right of re-entry 
reserved in the landlord, the lease is not forfeited by 
breach of the covenant and the remedy of the land- 
lord is either by way of injunction against an 
apprehended breach or by xecovery of damages 
for the breach already committed. But where the 
lease reserves a right of re-entry, the landlord is 
not limited to the reliefs by injunction or damages 
but may at his choice treat the lease as forfeited 
and exercise his right of re-entry. [p. 839, cols. 1 
& 2.) 

Doe v. Godwin, 16 R. B.,463; 4 M. & S. 265; 105 
E. R. 838; Bibi Sahodra v. Rai Jang Bahadur, b L A. 
210; 8 0. 224; 4 Sar. P. C. J. 294; 6 Ind. Jur. 108; 
Governors of Bridewell Hospital v. Fawkner, (1892) 8 
T. L. R. 637; McEacsharn v. Colton, (1902) A.C. 104; 
71 L. J. P. C. 20; Williams v. Earle, (1868) 3 Q. B. 
739; 9 B. & S. 740; 37 L. J. Q. B. 231; 19 L. T. 238; 
16 W. R. 1041; Paul v. Nurse, (1828) 8 B. & C. 486; 2 
M. & Ry. 526; T L, J. (0. s.) K. B. 12; 108 E. R. 1123; 


. 
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82 R. R. 456; Basarat Ali Khan v. Manirulla, 2 Ind. 
Cas. 416; 36 C. 745; 100. L. J. 49; Blyth v. Dennett, 
(1853) 13 ©. & B. 178 atp. 180; 22 L. a. Cc. P: 72; 
138 E. R. 1165; 93 R. R. 480; Bowser v. Colby, (1841) 
1 Hare 109; 11 L. J. Ch. 132; 5 Jur. 1106; 66 E. R. 
969; Davenport v. R, (1877) 3 A. ©. 115 at p. 128; 
41 L. J. P. C. 8; 37 L. T. 727; Doe v. Bancks, (1821) 4 
B. & Ald. 401 at p, 406; Gow. N. P. 220; 23 R. R. 318; 
106 Bl, R. 984; Roe v. Gulliers, (1887) 2 T. R. 133; 1 R. 
R. 445; 100 E. R. 79; Chureh v. Browne, (1808) 15 Ves. 
258; 10 R. R. 74; 33 E. R. 752; James v. Young, (1884) 
27 Ch. D. 652; 53 L. J. Ch. 793; 51 L. T. 75; 32 W. R. 
981, referred to, 

Where section 111 of the Transfer of Property Act 
does not apply, it is not necessary fora landlord 
prior to the institution of a suit for ejectment of 
the tenant to manifest his intention to avail him- 
self of the forfeiture as the forfeiture is complete as 
soon ag the breach occurs; so the institution of the 
suit itself is a sufficient, manifestation of the exercise 
of the option of the lessor to treat the leasc as 
determined. [p. 840, col. 1.] 

Anandamoyee Bhatta v. Lakhi Chandra, 33 ©. 339; 
80. L. J. 274; Venkatramana v. Gundaraya, 31 M. 
403; 4 M. L. T, 221; Padamanabaya v. Ranga, 6 Ind. 
Cas, 447; 34 M. 16l at p. 164; 8 M. L. T. 110; (1910) 
M. W. N. 462; 20 M. L. J. 930; Korapalu v. Narayana, 
20 Ind. Cas. 980; 25 M. L, J. 315; (1918) M. W. N. 635, 
referred to. 

When a lease is forfeited, an under-Iease or any 
other interest created by the lessee is extinguished; 
but if the lessee surrenders the Icase, the estate of 
the under-lessee or of the person who claims under 
him is not prejudiced. [p. 840, col. 2.] 

Appeal against the judgment of Mr. Justice 
Chapman, dated the 19th March 1913. 

FACTS material will? appear from the 
arguments and the judgment of Chapman, J., 
printed below:— 


“ Defendants 


Nos. 2 and 3 were the 
holders of a permanent lease. There was 
a clause in the lease giving the land- 


lords rights of entry in the event of a 
transfer ora sale in execution. Defendants 
Nos. 2and 3 mortgaged their leasehold to 
defendant No. 1. Defendant No.1 sued upon 
the mortgage and purchased the rights of 
defendants Nos. 2 and 3 at the sale in 
execution. The plaintiffs, claiming to be the 
16-anna landlords, sued in ejectment under 
the forfeiture clause in the lease above 
referred to. It was held thatthe plaintiffs 
were entitled to a 12-annasshare only. The 
plaintiffs obtained a decree for joint pos- 
session with defendant No. 1 to the extent 
of their 12-annas share. Defendant No. 1 
appeals. 


The first contention in appeal is that 
limitation began to run from the date 
of the mortgage. Iam, however, of opinion 
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that the sale in execution provided a fresh 
ground for forfeiture and the suit is 
within time counting from the date of the 
sale. 


The neat ground taken is that the condi- 
tion providing for re-entry in the event 
of a sale in execution was void. It is said 
that such a condition can legally provide 
against private transfer only. It is, how- 
ever, now settled law that a condition provid- 
ing for re-entry in the event ofa sale in 
execution is valid. 


It is then pleaded that the Transfer of Pro- 
perty Act was applicable to the case and that 
under section 111 (g) of that Act the 
plaintiffs, having been found to be landlords 
to the extent only of a share, were not 
entitled to succeed, Much has been said 
upon the question whether the Transfer of 
Property Act was applicable to the case. 
It has been pointed out that in the lower 
Courts it was assumed thatthe Bengal Tenan- 
cy Act was the Act applicable. The fact is 
that the Bengal Tenancy Act did apply. 
Defendants Nos. 2 and 3 were ratyats at 


fixed rates: Hurry Ram v. Nursingh Lal 
(1). But the land being horticultural 
ard not agricultural, the provisions of 


section 111 of the Transfer of Property Act 
were applicable. It has been laid down ' 
in the case of Bhikharee Ram Mohoori v. Dha- 
keswar Pershad Narain Singh (2) that one of 
the several co-sharer landlords cannot suc- 

ceed by himself in a suit for ejectment upon 
the ground of forfeiture. 

The lessees are, however, raiyats and 
having regard to that fact I am clear that 
upon the pleadings as between defendant 
No. 1 and the plaintiffs taken with the 
findings in the case, there was clearly an 
implied surrender or abandonment. It is 
common ground in the pleadings that de- 
fendants Nos. 2 and 3 have given up pos“ 
session of the land except the portion on 
which the dwelling-house stands, which 
they now hold as tenants under defendant 
No. 1. Defendants Nos. 2and 3 have ceased 
to pay rent to the plaintiffs. Their lease- 


210. 129. 
7. L. J. 483; 85 C. 807, 
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hold was publicly sold and they accepted 
the sale as valid. 


The Munsif states that defendant No. 3 
has denied that the plaintiffs are their 
landlords. Defendants Nos. 2 and 3 did not 
appeal from the Munsif’s decision to this 
Court. These facts might, not perhaps be 
considered sufficient to constitute surrender 
in English Law. But they are well within 
the principle of the cases upon the subject 
‘of surrender by a raiyat. I need only 
refer to the case of Kallinath Chakravarti v. 
Upendra Ohunder Chowdhry (3). I am of 
opinion that there was an implied surrender 
or abandonment. In such a case a cen- 
sharer landlord is entitled to sue in eject- 
ment and get a decree for joint possession. 


The appeal is dismissed with costs.” 


Dr. Sarat Chandra Basak (with him Babu 
Romesh Chandra Sen), for the Appel- 
lant.—In an ejectment suit, the defendant 
is allowed to raise all possible objections. 
The lease here must be determined in 
the way provided therein. The bringing 
of a suit does not operate as the 
cessation of the lease. In this case notice 
must be givento determine the lease. The 
appellant is not a trespasser unless and 
until the lease is put an end to, vide 
Blyth v. Dennett (4), and this seems 
to be the position according to all sub- 
sequent rulings. The lease must be held 
to continue so long asthe lessor does not 
determine it, Foa on Landlord and Tenant, 
5th edition, pages 267 and 263. The 
assignment would not bə bad till the lessor 
exercised his option and the assignee would 
be bound by the lease. The lessor must do 
something to avoid the lease in the case of 
forfeiture for breach of contract, My position 
is not that of a trespasser until that is done, 
Woodfall on Landlord and Tenant, 19th 
edition, page 371. Until the lease is 
avoided by the lessor I cannot be ejected. 
The Jandlord cannot re-enter until he has 
determined the lease according to law. 
The lease did not cease ipso facto by 
reason of the unauthorised transfer, the 
landlord must do something to determine 


it, 
: 2 24 0. 219; LO, W. N. 163, 

4) (1853) 13 O. B. 178 at p., 180; 22 L. J. C, P. 72; 
188 E. R. 1165; 93 R. R, 480. 
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[Mooxsrsgx. J.—It is a suit to eject a 
third party and not the tenant. | 

The tenant here is a necessary party. 
Jam nota trespasser, section 111, cluuse 
(g), Transfer of Property Act. 

[Sanperson, C. J.—Clause (f)might apply. ] 


Surrender would not affect the right 
ofa third party. It isa case of forfeiture 
of a lease. In a permanent lease 


surrender does not affect a 3rd party. 
If the lessor has failed to do some act fo 
determine the lease, it is not at an end, 
Section 155 would apply notwithstanding 
that defendant No. 1 is the only appellant. 
A lease does not become void on the sale of 
the property. 

[Mooxerses, J.—Isthis a suit against the 
tenant 2?) 

I am in the position of a tenant here. 
The assignment is not void čpso facto, it is 
yoidable at the option of the lessor. The 
lease has got to be determined under section 
111, Transfer of Property Act, and all lessors 
must join, Ghasiram Mondal v. Asirbad Mahto 
(5), Bhikharee Ram Mohoori v. Dhakeswar Per- 
shad Narain Singh (2). In order to succeed 
the lease must be determined before a suit 
is brought [Anandamoyee v. Lakhi Chandra 
Mitra (6)]. This lease was treated as sub- 
sisting in 1900. Acceptance of rent or 
demand for that would constitute waiver 
[ Venkataramana Bhatia v. Gundaraya (7)). 

My next point is that the covenant against 
execution sale is not valid. Sections 10 
and 12, Transfer of Property Act, refer to 
voluntary sale and insolvency. 

MookERIEE, J.—The Transfer of Property 
Act deals with acts of parties. ) 

Insolvency isnot an act of parties. Nil 
Madhal. Sikdar v. Narattam Stkdar (8). A 
decree for joint possession should not have 
been given [Hossein Mahomed y. Fakir Ma- 
homed (9)]. 


Babu Joges Ohandra Roy (with him Babu 
Abinash Ohandra Ghua and Babu Biraj Mohan 
Majumdar, for the Deputy Registrar), for the 


(5) 9 Ind. Cas. 69; 15 C, W.N. 259% 13 0. L. J. 
660 | 


(6) 33 0. 339; 3 O. L, J. 274. 
(1) 31 M. 403; 4 M. L, T. 221, 
8) 17 C. 826, 
9) 4 Ind, Oas. 740, 10 C. L. J. 618, 
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Respondents.—A purchaser becomes tres- 
passer if there is a covenant against aliena- 
tion coupled with a condition of re-entry: vide 
Korapalu v. Narayana (10). 

The purchaser has never been treated as 
a tenant and the transfer has never been 
recognised by my client. According to Radha 
` Proshad Wasti v. Esuf (11) any of the 
lessors can avoid the lease. ` Here the lease 
is, tpso facto, void by reason of the transfer 
in breach of the covenant. The purchaser 
is clearly a trespasser and cannot arrogate 
to himself the position of a tenant. 

Dr. Sarat Chandra Basak, in reply.—The 
lease is not forfeited by the breach, 
Davenport v. Reg. (12). The lease is not void 
but voidable, Roberts v. Davey (13). The 
whole body of lessors must join to deter- 
mine the lease according to section 111 (g), 
Transfer of Property Act, vide Bhikharee Ram 
Mohoort v. Dhakeswar Pershad Narain Singh 
(2), Gholam Mohiuddin Hossein v. Khairan 
(14), Surendra Nath Roy v. Krishna Sakhi 
Dasi (15). Surendra Nath Roy v. Krishna 
Sakhi Dasi (15) does not apply in this case. 


JUDGMENT. 

Sanperson, ©. J.—This is an appeal by 
the first, defendant against the judgment 
of Mr. Justice Chapman, who dismissed the 
appeal from the judgment of the Subordi- 
nate Judge, which affirmed the decree of 
the learned Munsif. 

The suit was brought for a declaration 
of title with respect to certain Jands and for 
the ejectment of defendant No, 5. 


In the statement of claim the plaintiffs 
claimed a sixteen-annas interest in the 
said lands but under the deeree it was 
held that their proprietary right was 
limited to 12 annas. The defendant No. 8 
was the owner of the 4-annas interest in the 
said lands. 


. (10) 20 Ind. Cas. 930; 26 M. L. J. 815; (1913) M. 
W. N. 635; 38 M. 445. 

(11) 7 C. 414; 9 O. L. R. 76. 

(12) (1877) 3 A. C. 115 at p. 128; 27 L. J, P. C. 8: 
37 L.. T. 727. 
* (13) 4 B. & Adolp. 664; 1 N. & M. 443; 2 L. J. K B. 
141; 110 E. R. 606; 88 R, R. 348. 

(14) 31 C. 786; 8 C. W. N. 325. 

(15) 9 Ind. Cas, 110; 15 C. W. N. 239 13 0, L, J. 
228. 
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Defendants Nos. 2 and 3 had held the 
lands under.a lease which was granted 
by the plaintiffs and defendant No. 8. 

The defendants Nos. 2 and 3 mortgaged 
their interests under the lease to the de- 
fendant No. 1. 


ln 1898 defendant No. 1 brought a suit 
upon the mortgage against the defendants 
Nos. 2 and 3 and obtained a decree. 


On the 24th July 1897 the property 
was sold under the lease to defendant 
No. 1. 


On the 29th November of 1897 the sale 
was confirmed. 

On the 23rd November 1898 possession 
was given to defendant No. 1. 

On 20th March 1908 this suit was in- 
stituted. 


It is common ground that the defendants 
Nos. 2 and 3 have given up possession of 
the land except the perticn on which the 
dwelling-honse stands, and this they now 
hold as tenants under the defendant No. 1. 
Their leasehold was publicly sold and 
they accepted the sale as valid and they have 
not appealed against the decision of the 
lower Courts. 


The learned Judge in this Court has held 
that there wasan implied surrender orabandon- 
ment and I think there were admitted facts 
in the case on which he-could come to that 
conclusion. The lease contained the follow- 
ing words: “We shall not be competent to 
make any manner of transfer as sale, 
gift etc., and to mortgage, etc., to any one 
the land of the miras karsa but only to hold 
and enjoy the same, nor can the same be 
sold for our debts. If the same be trans- 
ferred or gold hy auction or if we or our 
heirs do not dwell in the said bart, the land 
constituting the mirus karsa shall come into 
your khas possession.” 


The lower Courts held that by reason 
of this provision in the lease defendant No. 
1 obtained no title by his purchase and con- 
sequently the plaintiff could recover khas 
possession of the property. 

The first point urged in this appeal was 
that the defendant No. 1 was in the position 
ofa tenant and could rely upon section 155 
of the Bengal Tenancy Act,—that the lease 
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-was only voidable and that until the plaintiff 


had taken the steps provided by the said 
section, defendant No. 1 could not be regarded 
CAS a trespasser. 

In my judgment, defendants Nos. 2 and 
3 had no interest which they could convey 
to defendant No. 1 which he must have 
ascertained on reference to the terms of 
the lease, and that in the absence of any 
act done by the plaintiffs, which could be 
said to be a recognition of the transferee, 
the defendant No. 1 was in no better position 
than a trespasser. i f 

Defendant No. 1, therefore, cannot rely 
on section 155 of the Bengal Tenancy Act, 
which is not applicable to one in his position. 
{See Buddhimanta Paramanik v. Sarat Chandra 
Banerjee (16).] 1t was then urged that the 
suit was barred by limitation and reliance 
was placed upon sections 184 and 185 
and Schedule ITI (1) of the Benga! Tenancy 
Act, and section 28 of the Limitation Act, 
1908. I do not think that the Bengal 
Tenancy Act applies to the case of defend- 
ant No. 1, for the reason, already mentioned, 
that he was not a tenant within the 
meaning of that Act.. The sale of the 
property to the defendant No. 1 was on 
July 24, 1897, and possession . was given to 
him on the 23rd November 1898, and the 
action torecover the possession of the lands was 
brought on the 20th March 1908, and was, 
therefore, within the twelve years specified 
in the Indian Limitation Act. Consequently, 
in my judgment; the suit was not barred by 
the Limitation Act. 

It was next argued that the plaint ffs 
being merely co-sharer landlords could not 
determine the lease. This question, in my 
judgment, does not arise as between the 
plaintiffs and the defendant No.1, who, 
as above stated, must be treated asa tres- 
passer. 


` It was then urged that plaintiffs could 
not sue in ejectment without joining the 
defendant No. 8 as plaintiff but the defend- 
ant No. 1 being no more than an intruder, 
the plaintiffs were entitled to the decree for 
khas possession of the 1¥-annas share jointly 
with this defendant. [See Radha Proshad 
Wastt v.-Esuf (11).] 


` (16) 6 Tnd. Cas. 147; 13 Q. L. J. 672, 
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The covenant in question containel a 
provision for re-entry and, therefore, may be 
said to have been for the benefit of the 
lessor and those claiming under him, and 
inasmuch as the execution sale was directly 
due to voluntary acts ofthe lessees, viz., 
the execution of the mortgage and omission 
to pay the mortgage-debt, the assignment 
cannot be said to be ad-invitum. 

Finally, it was argued that mesne profits 
had been allowed from the 23rd of November 
1898, the date of the dispossession. The 
learned Vakil for the respondents agreed 
that this part of the decree should he 
modified and the mesne profits shonld be 
limited to three years. Subject to such 
modification, in my judgment, the decree 
should stand and the appeal be dismissed 
with costs. 


MOOKERJER, J.—This is an appeal, under 
clause 15 of the Letters Patent, from a 
judgment of Mr. Justice Chapman, who in 
concurrence with the Courts below has decreed 
the claim of the plaintiffs-respondents. The 
disputed land constituted the permanent 
tenure of the second and third defendants 
under a lease granted by the landlords on 
the 29th November 1886. The lease con- 
tained a covenant that the tenants would 
not be competent to make any manner of 
transfer such as sale, gift, mortgage, etc., 
but would only hold and enjoy the land which 
could not also be sold for their debts. The 
lease further provided that if the land was 
transferred or sold by auction, it would 
come into the khas possession of the land- 
lords. The tenants, in contravention of this 
covenant, executed a mortgage in favour 
of the appellant; whether the landlords 
ever become aware of this transaction or not 
has not been investigated; but we know 
this much that in 1893 the mortgagee 
obtained a deeree, and, in execution thereof, 
himself purchased the property on the 24th 
July 1897. The sale was confirmed on the 
29th November 1897, and the execution 
Court delivered possession to the decree- 
holder purchaser on the 23rd Novem- 
ber 1898. It appears that the second 
and third defendants (whose possession was 
thus terminated), asalso some of the other 
defendants, subsequently came into pcsses- 
sion of portions of the laud under sub-leases 
granted by the first defendant, On the 
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20th March 1908 the plaintiffs commenced ` 


this suit for ejectment of the defendants as 
trespassers. They claimed this relief in 
respect of the whole land but have been 
awarded relief in respect of a three-fourths 
share, as they hold that share only in the 
superior interest. The owners of the re- 
maining one-fourth share were added as pro 
forma defendants. The Court of first instance 
decreed the suit, and that decree has been 
affirmed successively by the Subordinate 
Judge and by Mr, Justice Chapman. On the 
present appeal by the first defendant, the 
decision of the Courts below has been assailed 
substantially on five grounds, namely, first, 
that the covenant for forfeiture of the lease 
upon an involuntary sale was badin law; 
secondly, that if the covenant was valid, 
the landlords were bound to follow the 
procedure prescribed in section 155, Bengal 
Tenancy Act; thirdly, that the suit was 
barred by limitation under Article 1 of 
Sohedule III. of the Bengal Tenancy Act; 
fourthly, that a decree for ejectment cannot 
be made in a suit instituted by a fractional 
landlord; and fifthly, that the decree 
should have specified that the plaintiffs 
are entitled to mesne profits, not from the 
date, of dispossession as claimed in the 
plaint, but only for three years antecedent 
to the suit, ` 


As regards the first point, it is plain 
that, as pointed out by the Judicial Com- 
mittee in Abhiram Goswami Mohant v. 
Shyama Charan Nandi (17), a lease 
in perpetuity is forfeitable for breach of 
covenant, notwithstanding that it is 
permanent. It is equally plain that a 
covenant for re-entry by the landlord upon 
an involuntary sale is valid under the law 
of England. This is conclusively established 
by the decisions in R. v. Topping (18) and 
Davis v. Eyton (19). In the latter case 
Tindal, C. J., observed, with reference toa 
covenant of this description, that the estate 
of the lessee was certain at first, but 


(17) 4 Ind. Cas. 449; 36 I. A. 148 at p. 167; 14 C. 
W.N. 1; 11 Bom. L. R. 1234; 6 A. L. J. 857; 19 M. 
L. J. 630; 10 O. L. J. 284; 36 C. 1003. 

(18) (1835) Mo. & Yo. 544; 29 R. R. 839. 
(19) (1880) 7 Bing. 154; 23 R. R. 408: ; 4 Moo. & P. 
820; 9 L. J. (0. s.) O. P, 44 181 E. R. 60, 


liable to be defeated by a condition which he 
allowed to be inserted in the contract in 
which was a lawfnl condition; it was suffici- 
ent that the condition was broken, to see 
that the landlord entered on his title para- 
mount and took the property then as he 
had it originally [see also Roe v. Galliers (20), 
Doe v. Hawke (21), Cooper v. Wyatt (22), 
Yarnold v. Moorhouse (23)]. We have also 
the high opinion of Sir Charles Sargent, 
C. J., in Vyankatraya v. Shivrambhat 
(24) that the same rule is applicable in 
India, although section 12 of the Transfer of 
Property Act expressly mentions the case 
of forfeiture for bankruptcy and does not 
specifically refer to the case of forfeiture for 
involuntary alienation [Mahananda Roy v. 
Sarat Mont Debi(25)]. It may also be observed 
that, as explained in the case of Ram 


Pershad Koeri v. Jawahir Roy (26) in con- 


nection with a. question of abandonment by 
a tenant, an involuntary alienation may in 
one sense be attributed toa remote act of 
the party quite as much as a voluntary aliena- 
tion [Doe v. Oarter (27), Doe v. Cartar 
(28); see also the judgment of Lord 
Campbell, ©. J., in -Croft v. Lumley (29) 
as also the contrary opinion of Baron 
Alderson in the Exchequer Chamber and of 
Lord Wemsleydale in the Honse of Lords: 
Croft v. Lumley (30)]; this analogy, however, 
does not justifiy the view that a covenant 
for forfeiture for voluntary alienation includes 
by implication a covenant for forfeiture for 
involnutary alienation. I hold accordingly 
that the covenant in questionis valid and 
operative in law. 

As regards the second ground it is plain 
that section 155 of the Bengal Tenancy 
Act, which prescribes the mode whereby 
relief may be granted against forfeiture, 

(20) (1787) 2 T. R. 133; 1 R. R. 445; 100 E, R. 72. 

(21) (1802) 2 East 481; 102 E. R. 453. 

(22) (1821) 5 Madd, 488; 21 R. R. 336; 56 E. R. 980. 

z5 (1830) 1 Rus. & My. 364; 39 E. R. 141; 32 R. 


ay 7 B. 256. 

(25) 10 Ind. Cas. 374; 14 C. L. J. 585. 

(26) 12 O. W. N. 899 at p. 904; 7 C. L. J. 72. 

{27) (1798) 8 T, R. 57; 101 E. R. 1264; 4 R. R. 586. 

(28) (1799) 8 T. R. 300; 101 E. R. 1400; 4 R. R. 586. 

(29) (1855) 5 E: & Bl 648 at p.679; 103 R. R. 
663 at p. 681; 119 E. R. 622; 25 L. J. Q. B. 73; 3 Jur. 
(x. s.) 62; 4 W. R. 94; 26 L. T, (o. s.) 123. 

(30) (1858) 6 H. L. C. 672 at p. 742; 108 R. R. 252 
at p. 289; 27 D.J. Q. B. 821; 4 Jur. (x. s.) 908; 6 W, 
R. 623; 10 E. R. 1459. l : 


Vol, XXXIV] 
DWARIKA NATH ROY J. MATHURA NATH ROY, z 


is applicable only toa suit for the eject- 
ment of a tenant who has forfeited 
his tenancy by breach of a covenant. The 
first defendant, who has contested the claim 
of the plaintiffs, obviously cannot take 
shelter under section 155, unless he 
can establish that heisa tenant, that is, 
that he has acquired by his purchase the 
tenancy originally held by the second and 
third defendants. This raises the question 
of the effect of the execution sale, in other 
words, did the tenancy pass by the sale 
to the purchaser and is now liable to 
be annulled by the plaintiffs, or, has it been 
forfeited by reason of the very act of the sale. 
For the correct solution of this question, it is 
necessary to bear in mind the fundamental 
distinction between two classes of cases, which 
has been recognised in a long line of deci- 
sions! Nil Madhab Sikdar v. Narattam Sikdar 
(8), Golak Nath Roy Chowdhry v. Mathura Nath 
Roy Chowdiry (81), Vyankatraya v. Shivram- 
bhat (24), Tamaya v. Timopa Ganpaya (32), 
Diwali v. Apajt Ganesh (88), Madar Saheb 
v. Sunnabawa (34), Basarat Ali Khan v. 
Manirulla (35), Kesan Lal Nag Mozumdar v. 
Harasit. Ghese (86), In the matter of the 
West Hopetown Tea Company, Limited (37), 
Netrapal Singh v. Kalyan Das (38), Parmeshri 
v. Vittappa Shanbaga (89), Keshob Lal 
Nog Mazamdar v. Jnanendra Nath Gh'se 
(49), Doe v. Carter (27), Croft v. Lumley 
(30)], namely, cases where there is 
a covenant in the lease against aliena- 
tion, but no right of re-entry reserved 
in the landlord; and cases where there is a 


covenant in the lease against alienation | 


coupled with a clause for re-entry. In the 
first class of cases, the lease is not forfeited 
by breach of covenant [Doe v. Godwin (41)] 
and the remedy of the landlord is either by 
way of injunction against an apprehended 


(31) 20 C. 273. 

(32) 7 B. 262. 

(38) 10:8. 342. 
, (34) 21 B. 15. 

(35) 2 Ind. Cas, 416; 36 C. 145; 10 C. L. J. 49. 

36) 6 Ind. Cas. 685; 12 0, L. J. 126. 

(37) 12 A. 192; A. W. N. (1890) 71. 

38) 28 A. 400; A. W. N. (1908) 60;3 A. I. J. 
196. 

(39) 26 M. 157; 12 M. L. J. 189, 

40) 24 Ind. Cas, 538; 20 O. L. J. 332. 

(41) (1815) 16 R. R. 463;4 M. & S. 265; 105 E.R. 
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breach [ Bibi Sahodrav. Rai Jang Bahadur (42), 
Governors of Bridewell Hospital v, Fawkner 
(43), McEacharn v. Colton (44) ] orby recovery 
of damages for a breach already committed 
[Williams v. Earle (45), Paul v. Nurse (46), 
Weatherall v. Geering (47), Basarat Ali Khan 
v. Manirulla (35)]. In the second class of 
cases, where the lease reserves a right of 
re-entry, the landlord is not limited to the 
reliefs by injunction or damages, but may, 
at his choice, treat the lease as forfeited and 
exercise his right of re-entry; as was said by 
Maule, J., in Blyth v. Dennett (4), the lease 
becomes not void but voidable, and only the 
lessor and not the lessee at default can treat 
the term as at an end [ Bowser v. Colby (48), 
Davenport v. Reg. (12), Doe v. Bancks (49), 
Roe y. Galliers (20), Ohurch v. Browne (50), 
Fryer v. Ewart (51) ]; the election by the lessor 
may be made by express words or by acts 
[Roberts v. Davey (18), James v. Young (52)°; 
when, however, the landlord indicates his 
election to take advantage of the forfeiture, 
the forfeiture takes effect from the moment of 


- breach, namely, from the date of the aien- 


ation. We cannot hold that the tenancy con- 
tinues even after the alienation, because such 
an assumption is contrary to the very condi- 
tion of the contract itself, that on the aliena- 
tion the landlord is entitled to re-enter. 
Section 111 of the Transfer of Property Act 
admittedly does not govern the case before 
us, as the tenancy was of agricultural land 
(section 117, Transfer of Property Act), and 
consequently the principle recognised in 


(42) 8 I. A. 210;8C. 224; 4 Sar., P.C. J. 2946 
Ind. Jur. 108 

(43) (1892) 8 T. L. R. 637. 

(44) (1902) A. C. 104; 71 L. J. P. C. 20. 

(45) (1868) 3 Q. B. 739; 9 B. & S. 740; 37 L. J. Q. 
B. 231; 19 L. T. 238; 16 W. R. 1041. 

(46) (1828) 8 B. & O. 486; 2 M.& Ry. 525; 7 L. 
J. (0. s.) K. B. 12; 108 E. R. 1128; 32 R, R. 456. 

an (1860) 12 Ves. Jun. 504; 8 R. R. 369; 33 E. R. 


ma) (1841) 1 Hare 109; 11 L. J. Ch. 182; 6 Jur. , 
1106; 66 E. R. 969. 

(49) (1821) 4 B. & Ald. 401 at p. 406; Gow. M. P, 
220; 23 R. R. 318; 106 E. R. 984. 

(50) (1808) 15 Vos. 258; 10 R. R. 74; 33 E. R. 752. 

(51) (1902) A. ©. 187;71 L.J. Ch. 
T. 242; 18 T. L. R. 426; 9 Manson 281, 

(52) (1884) 27 Ch. D. 652 arp. 662,68 L. J, Ch, 
793; 61 L. T, 75; 32 W, R. 981, 


4 
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Anandamoyee v. Lakhi Chandra Mitra (6) and 
Venkatramana Bhatta v. Gundaraya (7), that 
the landlord must prior to the institution of 
the suit for ejecbment hava manifested his in- 
tention to avail himself of the forfeiture, has 
no application. As pointed out by Krishna- 
swamy Iyer, J., in Padmanabaya v. Ranga 
(53) and by Sadasiva Aiyar, J., in Korapaiu 
v. Narayana (10), in this class of cases where 
section 111 of the Transfer of Property Act 
does not apply the forfeiture is complete 
when the breach of the condition occurs. 
Conseguently, the election is not a- condition 
precedent to the right of action, but the insti- 
tution of the suit itself is a suficient mani- 
festation of the exercise of the option of the 
lessor to treat the lease as determined. The 
technicalities which at one time hedged in 
the English law on the subject are well illus- 
trated by the cases of Goadrightd. Hare v. Carto 
(54), Jones v, Carter (55), Grimwood v. Moss 


' (56), Clough v, London N.- W. Railway Oo. (57), 


Evans v. Davis (58), Serjeant v. Nash, Field 
& Co. (59) and they need not be needlessly 
introduced here. In the case before us, it 
is, in my opinion, plain that no title passed 
to the first defendant by the execution sale, 
the landlord has not waived the forfeiture 
by receipt of rent or otherwise, and the for- 
feiture must be held to have taken effect from 
the date of sale. The first defendant thus 
cannot take advantage of section 155 of the 
Bengal Tenancy Act, as he is not a tenant 
but a trespasser. The original tenants are 
quite content with the decree for ejectment 
and do not claim to be relieved against 
forfeiture [Buddhimanta Pramanik v. Sarat 
Chandra Banerjee (16) ]. 


in occupation of any portion of the 
land, they do not claim to do so as 
tenants under the plaintiffs; they have 


(53) 6 Ind. Cas. 447; 84 M. 161 atp. 164; 8 M. L. 
T. 110; (1910) M. W. N. 462; 20 M. L. J. 930. 

(54) (1780) 2 Douglas 477; 99 E. R. 304. 

(55) (1846) 15 M. & W. 718; 71 R. R. 500; 153 E. 
R. 1040. g 

(56) (1872) 7 C. P. 360; 41; L. J.C. P. 289; 27 L. 
T. 268; 20 W. R. 972. 

(57) (1871) 7 Bx. 26 at p. 34; 41 L. J. Ex. 17; 25 
L. T. 708: 20 W. R, 189. 

(58) (1879) 10 Ch. D. 747 at p. 763; 48 L J. Ch. 
223; 39 L. T. 391; 27 W. R. 285. 

(59) (1903) 2 K. B. 804; 72 L. J. K. B. 630; 89 D. 
T. 1 2 19T. L. R. 510, 
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repudiated the tenancy under the plaintiffs 
and have attorned to the appellant; their title, 
if any, must now fall with that of their new 
lessor [Kallinath Chakravarti v. Upendra 
Chunder Chowdhry (3)], As Mellish, L. 
J., said in Great Western Railway Oo. v. 
Smith (60), affirmed in Smith> v. Great 
Western Railway Co. (61), itis rule of law 
that if there is a lessee and he has created an 
under-lease or any other legal interest if the 
lease is forfeited, then the under-lessee or 
the person who claims under the lessee, 
loses his estate as well as the lessee himself, 
but if the lessee surrenders he cannot, by his 
own voluntary act in surrendering, prejudice 
the estate of the under-lessee or the person 
who claims under him, In my opinion 
the second ground is entirely untenable and 
the defendants are liable to be ejected as tres- 
passers, 


As regards the third ground, reliance is 
placed upon Schedule ILI, Article 1, of the 
Bengal Tenancy Act which provides that a 
suit to eject a tenure-holder or ryot, on account 
of a breach of condition in respect of which 
there is a contract expressly providing that 
ejectment shall be the penalty of such 
breach, must be instituted within one year 
from the date of the breach. This argu- 
ment must be overruled on the same grounds 
as the second contention. The suit is for the 
ejectment of a trespasser and of persons 
deriving title from him, and is consequently 
governed by Article 142 of the Schedule to 
the Limitation Act. The third contention 
accordingly fails, i 


As-regards the fourth ground, it is obvious 
that as the first defendant and those that 
claim title under him are in the position of 
trespassers, the plaintiffs are entitled to re- 
cover possession of the disputed land in 
respect of their own share; section 188 of the 
Bengal Tenancy Act has no application nor do 
any equitable considerations come into play, 
such as might possibly have operated 
[Watson and Company v. Ram Ohund 
Dutt (62), Hossein Mohamed v. Fakir 
Mohamed (9)) if a co-sharer landlord 


(60) 2 (1876) 2 Ch. D. 235 atp. 253; 45 L.J. Ch. 
235; 34 L. T. 267; 24 W. R. 443. 

(61) (1877) 3 A. C. 165; 47 L. J. Ch. 97; 37 L. T, 
645; 26 W. R. 130. 

(62) 18 C, 10; 17 I, A. 110. 
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had sought to ejecta tenant brought upon 
joint undivided land by another co-sharer 
[Radha Proshad Wasti v. Hsuf (11), Dilbar 
Sardar v. Hosein Ali Bepari (64), Bhikhares 
Ram- Mohoori v. Dhakeswar Pershad Narain 
Singh (2)]. The fourth ground consequently 
fails. 

As regards the fifth ground, it is not 
disputed by the plaintiffs that the mesne 
profits mast be limited to 3 years antecedent 
to the suit and could not be claimed for the 
entire period between the date of disposses- 
sion (23rd November 1898) and the recovery 
of possession under the decree in this suit, 
The decree must be amended in this respect. 

The result follows that subject to variation 
in respect of: mesne profits the decree under 
appeal will stand affirmed with costs. 


Appeal dismissed; Decree varied. 
(64) 26 O. 668, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dacre No, 195 
or 1914. 

June 8, 19.6. 
Present:—Justice Sir John Woodroffe, Kr., 

and Mr. Justice Chaudhuri, 
MADHAB CHANDRA MANDAL AND 
OTHERS—PLAINTIFFS—A PPELLANTS 
versus ` 
NAGENDRA NATH SEN AND OTHERS— | 
DEFENDANTS— RESPONDENTS. 


Jalkar— Fishery right, suit for recovery of—Limita- * 


tion Act (TX of 1908), Seh. I, Art. 142. 

Article 142 of the Limitation Act applies to a suit 
for recovery of possession ofa jalkar on declaration 
of plaintiff’s title thereto, where the question is 
whether the jalkar belongs to the plaintiff or the 
defendant as persons claiming to receive rent in 
respect thereof and which of them is entitled to collect 
the rent. [p. 848, col. 1.) 

Appeal against the decree of the Subordi- 
nate Judge, Khulna, dated the 19th September 
1913, reversing that of the Additional 
Monsif, Satkhira, dated the 6th May 1912. 


FACTS.—This appeal arose out of a suit 
brought by the plaintiffs for a declaration of 
their title to and for recovery of possession of 
acertain jalkar, of which they gota lease from 
its ownersin 1880. The first Court decreed the 
suit, holding that the plaintiffs had a title 
to the julkar and their suit was not barred 
by limitation, On appeal by the defendants 


the first Appellate Court dismissed the suit, 
on the ground that it was barred by limita- 
tion under Article 142 of the Limitation Afet 
withoné entering into the question of title. 
Against this decision the present appeal was 
preferred to the High Court. 

Babu Dwarkanath Chackrabutty (with him 
Babu Anilendra Nath Roy Choudhury), for the 
Appellants. A suit for recovery of posses- 
sion of a jalkar is not a suit for recovery 
of possession of land but is a suit for 
recovery of an interest in land. Hence 
Article 142 of the Limitation Act -does 
not apply but the suit is governed by 
Article 144. No specifie provision has been 
made in the Limitation Act in respect of 
a suit for recovery of possession of a jalkar 
on declaration of title thereto. In the case of 
Lokenath Bidyadhur Mohapatra y. Jahania Bibi 
(1) it was held that such a suit is governed by 
Article 144, of the Limitation Act. If Article 
144 applies the onusis upon the defendant 
to show that he has acquired a statutory 
title by exclusive and adverse possession for 
12 years. The lower Appellate Court was 
wrong in throwing the onus on the plaintiff 
to show that he wasin possession within 
12 years before the institution of the suit. 
It was the duty of the defendant to prove that 
he was in adverse possession to the exclusion 
of the plaintiffs for 12 years. The title was 
in the plaintiffs. Mere occasional fshings in 
the jalkar from time to time by the defendant 
cannot affect the lawful title of the plaintiffs, 
The first Court very properly treated these 
occasional fishings to be mere acts of 
trespass. 

[COHAGDHURI, J.—Is it your case that you 
are the owner of the land as well as of the 
jalkar ? | 

No. My lessor is the owner of the land as 
well as of the jalkar, 1 am only lessee under 
him of the jalkur. 


The first Appellate Court has held that 
anless I can show that I ‘have fished in the 
jalkar within 12 years of the snit my claim 
is barred by limitation. I submit that the 
Court has proceeded upon a wrong basis. The 
plaintiffs having title to the jalkar, it must be 
presumed that they were in possession unless 
and until the defendant proves that they 
were excluded from possession by his adverse 


(1) 12 Ind. Cas. 305; 140. L. J, 572. š 
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possession. A right of fishery cannot he 
continuously exercised. Itis, as a matter of 
fact, exercised from time to time. It cannot 
be the defendant’s case that he was catching 
fish continuously for 12 years. As he was a 
trespasser as soon as he ceased catching 
fish and left the jalkar, possession reverted 
to the rightful owners, the plaintiffs. 

[CHAUDHURI, J.—What is the nature of 
your dispossession ? | 

My tenants have been driven away. 

I submit that the ease has been decided 
on a wrong issue. It should at least go back 
for a finding whether the defendant has 
acquired a right by exclusive and adverse pos- 
session for twelve years. The lower Appellate 
Court has proceeded upon a wrong standpoint, 
when it found that the case should be 
dismissed because the plaintiffs have failed 
to proye possession within twelve years. 
Here the lower Appellate Court is obviously 
wrong, because the onus of establishing title 
by proof of possession should be upon the 
defendant and not upon the plaintiffs, 
Occasional catching of fish is nothing but a 
trespass and such trespass cannot confer 
right on the trespasser. 


Babu Brejolall Chakravarty (with him 
Babu Guru Das Singha), for the Respond- 
ents,—T'he whole question is one of ownership 
between the two parties, t.e., who is entitled to 
the jalkar in dispute. The plaintiffs allege 
that the jalkar is situated in Mauza Madra 
and that they are the lessees of it. Defendant, 


on the other hand, deniesthis allegation of the ° 


plaintiffs and says that the jalkar in question 
is situated ina different mauza. The lower 
Appellate Court held that when the case was 
hopelessly barred by limitation it was not 
< necessary to enter into questions of title. The 
lower Appellate Court was quite right and 
justified in doing so. See Mohima Chunder 
Mozoomdar v.Mohesh Chunder Neoghz(2). Article 
144 of the Limitation Act has no application 
to this case. Even if Article 144 applies 
to a jalkar, it cannot apply when the 
question is, as in-this case, whose property it 
is. In such a case it is Article 142 that 
will apply. . 

According to Lokenath Bidyadhur Maha- 
patra v. Jahania Bibi (1), relied upon by the 
appellants, Artisle 144 would apply if the 
question be oneof catching fish. But here 
A (2) 16 C, 473; 16 I. A. 23; 6 Sar. P.O. J, 321, 


the question is one of property to the jalkar 
itself. 


Right to fishery is immoveable property 
and that is what the plaintiffs claim. Jalar 
rights are often treated as rights of property. 
See U. N. Mittra’s Limitation and Prescrip- 
tion, Volume II, page 467 (5th edition). 
Article 142 of the Limitation Act is the 
specific Article which covers this case, because 
the claim is as tothe possession of immoveablé 
property. Article 144 does not cover thig 
case, because it requires that the possession 
of the defendants was not originally adverse 
but became subsequently adverse. 


Babu Dwarkanath Chackrabutty replied. 
JUDGMENT. 


Wooprorrs, J.—In this case the first 
Court has found the plaintiffs’ title and the 
second Court dismissed the suit, on the 
ground that the plaintiffs had not shown that 
they had been in possession of the jalkar 
within 12 years of the suit, This finding 
has been impugned, upon the ground that it 
is not applicable to a case such as this is 
alleged to be—a case in which there has 
been, it is said, an assertion of the incorporeal 
right of fishery and the question at issue pro- 
perly was whether the defendants had 
acquired aright by adverse possession, and not 
whether the plaintiffs had been in possession 
within 12 years of the date of suit. It is said 
that the mere exercise of the right of fishery 
would not affect the plaintiffs, except either 
to establish easement in favour of the defend- 
ants or to establish adverse possession which 
had not been found. But this is not the 
case here, where the question is whether the 
galkar belongs to the plaintiffs or the defend- 
ant as persons claiming fo receive rent 
in respect thereof and which of those parties 
is entitled to collect the rent. This appears 
clearly from the fifth and seventh para- 
graphs of the plaint. The first paragraph of 
the plaint says that the jalkar of the khal 
specified in the schedule appertains to Mauza 
Madra. 


The defendant’s case is that the disputed 
jalkar is situated in Bisukati. The fifth 
paragraph of the plaint says:— The defend- 
ants Nos. 1 to 6 in collusion with the 
most influential defendants Nos. 24 to 27 
made an attempt to interfere with--the 


. 


“possession of the 
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plaintiffs’ possession by forcibly taking 
kabuliats from the plaintiffs’ tenants.” It 
further says that “the defendants Nos. 1 to 
6, being emboldened thereby, dispossessed 
some tenants and made fresh settlements 
to tenants and forbade some tenants to pay 
rent to the plaintiffs and thereby dis- 
possessed the plaintiffs from the disputed 
jalkar.” That is, obviously dispossessed them 
by receiving rents from the tenants who 
were in possession of the jalkar. It is 
then said that the defendants refused to 
pay rent to the plaintiffs, and the plaintiffs 
brought this suit for a declaration of their 
jamai right and right by adverse posses- 
sion of the yalkar of the khal and for re- 
covery of possession. 


The first Court which decided in favour 
of the plaintiffs found as follows: 


“It is, however, neither party’s case, 
certainly it is not the defendants’ case, that 
during this period any of those proprietors 
of village Madra actually and personally 
exercised sny fishing right in the disputed 
jalkavs. So in these years either the plaint- 
iffs or the defendants or both these parties 
were in possession of the disputed 


_ galkars through fishermen tenants.” 


Under these circumstances I think the Sub- 
ordinate Judge was right in applying the t2 
years’rule inthe manner in which he has done 
and that being so, he has found that “the 
Sen defendants had long possession of the 
property and that the possession of the 
plaintiffs was confined to paper alone and 
that they never succeeded in getting actual 
disputed jalkars. It is 
found that the plaintiffs’ lessors Messrs, 
Daverine and Morris were never in posses- 
sion of the disputed jalkars and the plaint- 
iffs have failed to prove that they obtained 
any settlement from the Addy Babus.” 
He further says that “a heavy onus lay 
upon the plaintiffs to prove their posses- 
sion within 12 years before sunit. They 
have failed to discharge the onus and they 
are not entitled to disturb the long posses- 
sion of the Sen defendants, which is proved 
by some of their own witnesses. The plain- 
tiff having failed to prove their possession 
at any time within the 12 years before 
the institution of the suit, the suit must 
fail.” 
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_ The appeal also, in my opinion, fails and is 
dismissed with costs. 
CHAUDHURI, J.—I agree. 


Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Sipe Appear No. 55 
or 1915. 
April 6, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice 
and Mr. Justice Phillips. 
M. GOVINDA PILLAI—Pramtirr— 
APPELLANT 
VETSUS 
Messrs. BEST anp COMPANY, LTp,— 


DEFENDANTS—RRSPONDENTS. 

Contract—Carriage by sea—Agreement to ship 
cargo at certain port—Shipper not ready to ship 
—Ship not putting at appointed port and proceeding 
to another deslination—Dispensing with laying 
days—Breach of contract—Damages. 

Engagements to ship goods and to keep space 
for goods must be punctually performed. The 
shipper must be ready with his cargo before he can 
enforce the obligation on the shipowner to call at 
the port of shipment and proceed against him in 
damages for its breach. ip. 844, cols, 1 & 2.) 

A ship is not bound to remain for the whole of the 
laying days at a port, ifthe charterer dispenses 
with it. {p. 845, col. 1.7 

Avery v. Bowden, 5 El. & BL 714; 119 E. R, 647; 25 
L. T. Q. B.49; 1 Jur. (xN. s.) 1167; 4 W.R. 98, 27 L. T. 
(o. s.) 119; 103 R. R. 695; referred to. 

Plaintiff contracted with the defendant Company 
to ship cargo in their ship, the City of Madras, at 
Cuddalore during July-August. The City of Madras 
arrived in Madras harbour on August 7th en route 
for Cuddalore. The defendant Company repeatedly 
asked plaintiff to advise them if he was ready to 
make the shipment. The plaintiff intimated to them 
that, owing to war conditions and other causes, 
he was not ready with his cargo and the City of 
Madras proceeded to another destination on the 21st 
August: 

Held, that, under the circumstances, the plaintiff 
dispensed with the ship’s coming from Madras to 
Cuddalore, that the defendants performed their 
contract and that plaintiff broke it and that 
defendants were not liable in damages to plaintiff, 
Tp. 845, col, 1.] 

Appeal from the judgment of Mr. Justice 
Kumaraswami Sastri, in the exercise of the 
Ordinary Original Civil Jurisdiction of tle 
High Court, in Civil Suit No. 358 of 1914. 

Mr. M. D. Devadoss for Mr. M. K. Rama- 


swami Aiyar, for the Appellant. . 
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Messrs. David Brightwell and Moresby, for, 


the Respondents. 

JUDGMENT.—This is an appeal from 
a judgment of Kumaraswami Sastri, J., 
dismissing the plaintiff's suit for breach 
of contract. The contract was embodied 
in what is known in modern business as 
a Cargo Engagement Form, under which 
the defendants bound themselves to ship 
the plaintiff's cargo at Cuddalore during 
the months of July-August, by ss. 
City of Madras or other steamers. It is 
well settled, as observed by the late Mr. 
Cawn in his work on Carriage by Sea, section 
51, that engagements to ship goods and 
to keep space for goods must be punc- 
tually performed, and it is quite clear that 
the defendants could perform their con- 
tract by shipping the goods at Cuddalore 
atany time during the months of July and 
August, and that the plaintiff was bound 
to have his cargo ready to ship when the 
‘ships .called. The City of Madras after 
loading manganese at Vizagapatam and Co- 
canada arrived in Madras harbour on 
August 7th, 1914, en route for Cuddalore, 
which is only eight hours distant for an 
ordinary cargo steamer from Madras. War 
had been declared onthe 4th August, and 
had made it very difficult for shippers to 
arrange shipments. On the 12th defend- 
ant’s branch at Pondicherry reported in 
Exhibit V that neither the plaintiff nor their 
other shippers were yet in a position to 
say whether or not they would be able to 
tender any cargo for shipment, as they had 
not yet been able to insure against war 
risks. Even if that diffculty were sur- 
“mounted the shippers would have to ascertain 
whether their buyers in Marseilles were 
still carrying on business. The plaintiff's 
. ground-nuts had been pledged to the 
Banque de la Indo Chine at Pondicherry 
and were stored in defendants’ godowns at 
Cuddalore ‘on behalf of the Bank. It is 
perfectly clear on the evidence that the 
Bank would not part with the goods, on 
which it had made advances, for shipment or 
allow shippers to draw on their Marseilles 
buyers against shipments in the usual way 
unless the war risk was covered. Exhibit 
VI, a letter of the following day, shows 
that the shippers had cabled in vain to 
heir Marseilles buyers and were not yet in 
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a position to ship. As regards the plaintif, 
we have the evidence of Mr. Thomson 
that he saw the plaintiff on the 12th with 
reference to his ability to furnish cargo. 
He tcld him the ship was ready in Madras 
and asked whether his goods were ready 
and he could ship. The plaintiff said 
he was not then in a position to ship. 
“He said he must first consult the repre- 
sentatives of his buyers and would let me 
know. I put it to him several times whether 
he would let me know and he said he 
would. As a matter of fact he did not let 
me know.” Mr. Thomson also deposed that 
he saw Mr. Gannay, the Manager of the 
Bank, who told him that he could not 
release the goods unless the shippers bad 
communicated with their buyers to find out 
whether the buyers were there and whether 
insurance of the war risk had been effected. 
This evidence is confirmed by the letters 
written af the time, Exhibits V, VI, and 
we see no reason for not accepting it. Mr, 
Thomson’s evidence shows what is abun« 
dantly clear from the rest of the evidence, 
including the evidence of the plaintiff’s own 
witnesses, that neither the plaintiff nor the 
other shippers were in a position to ship 
any cargo at Cuddalore or Pondicherry 
during the month of August. The plaintiff, ~ 
as already said, was undera duty to have 
his cargo ready when called foron the 
12th August, and if he had been ready, 
there can be no doubtthe defendants would 
have sent the ship onto Cuddalore and 
completed their part of the contract. As 
appears from the rest of the evidence, they 
kept ‘the City of Madras’ in Madras harbour- 
for several days waiting for the plaintiff 
and the other shippers, and it «was 
not until the 21st that the owners decided 
to send the ship to Calcutta for other 
cargo. ~ 

Mr. Devadoss's main point is that the 
plaintiff never came under any obligation to 
ship as the City of Madras never put into 
Cuddalore, but the effect of the evidence is 
that this was dispensed with by the plaintiff 
as pleaded in paragraph 10 of the 
written statement. There was no use 
in sending the City of Madras from Madras 
to Cuddalore unless there was cargo to 
load there, and it is clear upon the evidence 
that the plaintiff did not want her to come 
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there unless he had cargo to ship, and after 
informing Mr. Thomson on the 12th that 
he was not then in a position to ship 
any cargo, he promised to leb him know 
after consulting his buyers if he wasin a 
position to ship. This clearly meant that 
he would let the defendants know if he 
wanted the ship to come to Cuddalore from 
Madras. He did not do so, and after the 
ship had been at his disposition at any rate 
from the 12th, the owners on the 21st 
decided to send her elsewhere. In our 
opinion they had abundantly performed the 
contract and did far more than was required 
of them in keeping the ship at the disposi- 
tion of the shippers at great expense for 
so many days, and the plaintiff and other 
shippers have no ground of complaint 
because the owners eventually decided that 
they had done- enough and would send the 
ship elsewhere. Mr. Devadoss referred us 
to Avery v. Bowden (1), a decision of the 
Court of Queen’s Bench, which was affirmed 
by the Court of Exchequer Chamber. That 
was: an action by the charterers against the 
shipowner for failure to load a cargo at 
Odessa on the eve of the Crimean war. 
Under the charter the ship was bound to 
remain for forty-five days at Odessa to allow 
of loading, and as the charterers’ agent 
was not in a position to load any cargo 
the ship left before the completion of the 
laying days. It was admitted that if the 
charterers’ agent had dispensed with the 
ships remaining for the whole of the 
laying days no action would have 
lain, but if was held by the Exchequer 
Chamber affirming the judgment of the 
Court of Queen’s Bench that there was no 
evidence to support the finding of the 
Jury that there had been a dispen- 
sation in that case. There is in this 
case sufficient evidence that the plaintiff 
did not insist and dispensed ‘with the 
ships coming from Madras to Cuddalore, 
and it is clear in other respects the 
defendants performed the contract and 
the plaintiff broke it. The judgment 
of the learned Judge was clearly right 
and the appeal is dismissed with costs. 
Appeal dismissed, 


-V.R P. . ‘ 
(1) 5 EL & Bl. 714; 119 E. R. 647; 25 L. J. Q. B. 49; 


1 Jur. (x. s.) 1167; 4 W. R. 93; 27 L. T. (o.s.) 119; 
103 R, R. 695. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

Oivi Reviston APPLIGATION No, 23 or 1913. 
September 10, 1915. 
Presznt:—Me. Pratt, J. O., and Mr. Boyd, 
A.J. C. 

SRIKISHIN ROCHUMANR —Pratytres— 
APPLICANT 
versus 


RELUMAL PARIOMAL AND orusrs— 


DEPENDANTS—-OPPUONENTS. 

Civil Procedure Code (Act F of 1908), Seh, If, cla 15, 
16—Arbitration—Award, questions affecting validity 
of — Forum for decision — Appeal — Revision— 
Irregularities in procedure, rectification of, by High 
Court—Judgment on award before expiry of time 
allowed for: objections—Jurisdiction — Pleader, power 
of, to apply for reference-——Minor, benefit to, considera. 
tion of, before decree on award, 

Under paragraph 15 (1) of Schedule I], Civil 
Trocedure Code, all questions affecting the 
validity of an award are to be decided by the 
gourt in which the award is being filed. [p. 847, col. 
1. 
Alim v. Moledino, 19 Ind. Cus, 348; 6 S, L. R. 168, 
referred to 

The Legislature has allowed no right of appeal 
from that decision and a revision application 
seems to have been prohibited by the Limitation 
Act. [p. 847, col. 1.] 

Ghulam Khan v. Muhammad Hassan, 29 0, 167; 
29 I. A.51 (P. C.); 6 C. W. N. 226, referred to. 


The High Court has power, under soction 115, 
Civil Frocedure Code, to revise tle proceedings of 
the lower Court, after the delivery of the award 
to it; and it can rectify any illegality or material 
irregularity in the procedure of tlie lower Court in 
dealing with the award. [p. 847, col. 1.] 

Rangasami v. Muttwsami, 11 M. 144; Chatarbuj Das 
v. Ganesh Ram, 20 A. 474; A. W., N. (1898) 132; Merali 
Visram v. Sheriff Devji, 12 Ind, Cas. 687; 36 B. 105; 18 
Bom. L. R. 1017, Velchand Chhaganlal v. Lieut, Liston, 
25 Ind. Cas. 371; 16 Bom. L. R. 617; 88 B. 638, 
referred to. 

A judgment ordering a decree in terms of an 
award on a reference through Court under the 
Civil Procedure Code, on receipt of the award and 
before the expiry of the time allowed by law for 
making an application to set aside the award, is 
illegal, notwithstanding that before the expiry of 
such time an application may have been made to set 
aside the award or that the parties may have stated 
that they had no objections to urge. [p. 848, col. 1; 
p. 849, col. 1.] 

Such statements do not amount to estoppel, nor 
do they prevent the parties from retracting 
them at any time within the 10 days onthe ground 
of mistake or fraud. [p. 848, col. 2.) 


A decree passed on an award will not be biading ° 
on a minor who is a party, unless the Court 
considered and found that its terms were beneficial 
to the minor. And the Court is not absolved of 
this duty by reason of its having considered it 9 
prior to the reference. .p. 848, col. 2.] 
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Gunga Narain Ghose v. Ram Chand Ghose, 20 W. R 
31%; Wazir Mahton v. Lulit Singh, T C. 166 at p. 
169; 8 C. L. R. 505, referred to, 

Under the new Civil Procedure Code (Act V of 
1908), a Pleader duly appointed to act for a party 
has authority under Order III, rule 1, to make any 
application, including an application for a reference 
to arbitration. [p. 848, col. J.] 

Faviell v. Eastern Qounties Ratheay Company, 
(1848) 17 L.J. Ex. 297; 2Ex. 344; 6D. & L. 54, 
referred to. 

Sadashiv Rayaji v. Marute Vithal, 14 B. 455, dis- 
tinguished. 


Application for revision against the order 
of the Sub-Judge, Hyderabad, directing the 
award to be filed. 


Mr. Partabrat D. Punwan, for the Appli- 
cant, 
Mr. Kimatrai Bhojraj, for Opponent. No. 1. 


JUDGMENT, 


Pratt, J. C.—In this case plaintiff, who 
isaminor and an adopted son, sued ‘by a 
next friend for partition and possession of 
his share in the joint property of the family 
into which he had been taken in adoption. 

This suit.was conducted by a Pleader and 
it came to a sudden termination owing to 
certain proceedings taken by that Pleader on 
the 25th day of February 1913. 

On that day the Pleader presented an 
application, stating that parties had agreed to 
appoint arbitrators and asking permission of 
the Court for such appointment on behalf of 
the minor plaintiff. What was intended 
apparently was to ask leave of the Court to 
arbitration on behalf of the minor under 
Order XXXI, rule 7, Atmaram Yekoba 
Vani v. Bhila Ganpat Vani (1). At 
any rate the application seems to have been 
so construed ard if was endorsed by the 
Sub-Judge as “granted.” 

Immediately after this an application was 
filed signed by the plaintiff’s Pleader and by 
most of the defendants either in person or by 
Pleader. The application is as follows: 

“The parties beg to state that they have ap- 
pointed the following arbitrators in the above 
case, who will make their award, whatever 
it may be, with or without hearing the 
parties on the issues or not, with or without 

‘taking evidence, which will be accepted and 
agreed by the parties. Noneof the parties 
will raise any objection thereto. Such award 


(1) 19 Ind, Cas, 424; 15 Bom. L, R, 223, 
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will not be appealable. The said arbitrators 
will unanimously make their award; failing 
which the case will proceed again in Court. 
The said arbitrators are present, therefore, 
they have agreed and there is no need of 
issuing reference to them.” 


Names of the arbitrators. 


1. Bhai Asandas Kundomal, merchant, 
resident of Tando Adam. 
2, Bhai Chainmal Mukhi Premchand, 


merchant, resident of Tando Adam. 
3. Bhai Hotchand Mukhi Bherumal, mer- 
chant, resident of Tando Adam. 


Thisapplication was apparently intended to be. 
the application under Schedule II, paragraph 
1, but it does not state the matter sought to 
be referred and does not ask for an order of 
reference. The order made on this is equally 
difficult to understand. It is as follows: 

“Plaintiff's Pleader Mr. Dharamdas and 
defendants Nos. 2 Relumal, 3 Mulchand, 
5 Khubchand, 8 Teckchand, 10 Valiram, 
1l Rijumal, 24 Ranoo, 25 Parsu, and 
Mr. Hardasmal for Nos. 6, 7, 9, 12, 

13, 14—19 and Nazir for No. 21 and Mr. 
Valiram for Nos. 24—45, 26 admitted (the 
reference). Defendant No. 4 will be produced 
to-morrow andthe award will also be made 


-to-morrow as they state witnesses should get 


their bhaita and expenses.” 


The reference to defendant No. 4 implies 
that the Judge would make the order of 
reference after defendant No. 4 had appeared 
and joined in the application, But, on the 
other hand, the Sub-Judge fixes atime forthe 
award, He does not appear to have realized 
that the withdrawal of the matter in differ- 
ence fr6m his Court to the arbitrators could 
only be made by hisown order and he does 
not, therefore, seem to have made an order of 
reference, and paragraph 3 required an 
expressorder of reference made by the Judge. 
After this so-called order an award was filed 
the very same day. The difficulty caused 
by the absence of defendant No. 4 and some 
other defendants was got over by these defend- 
ants being “given up” and the Judge gave 
judgment there and then in terms of the 
award under paragraph 16. 

It is to set aside the decree passed on this 
judgment that the plaintiff makes this appli- 
cation in revision, 
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He complains that his Pleader was not 
-authorized to refer the matters in difference 
in the suit to arbitration, that the reference 


was not lawfully made and that the award is 
in consequence invalid. 


But all these are points affecting the valid- 
ity of the award and, as pointed out in Alim 
v. Moledino (2), by the addition of the 
words “or being otherwise invalid” in para- 
graph 15 (1) of the Arbitration Schedule all 
questions as to the validity of the award are 
to be decided by the Court in which the award 
is being filed. The Legislature has given no 
appeal from that- decision and the Privy 
Council in Ghulam Khan v. Muhammad Hassan 
(3) ruled that a revision application would 
be prohibited by the Limitation Act. 


But Ghulam Khans case (3) does 
not forbid our revising the proceedings 
of the lower Court after the award has been 
delivered to it. After receiving the award 
the Court has to exercise a judicial function 
before it determines to give judgment in ae- 
cordance with the award. If in the exercise of 
the function it commits a material irregula- 
rity it is the duty of this Court to rectify the 
proceedings and undo what has been done in 
a procedure opposed to the law. Revision 
on such grounds as these does not impugn 
the award but rather the procedure of the 
Court in dealing with the award. 


As instance of revision on such grdinds 
reference may be made to the cases of Ranga- 
sami v, Mattusami (4) and Ohatarbus Das 
v. Ganesh Ram (5). In these cases the 
Court failed to give notice of the filing of 
the award in accordance with section 516 of 
the Code of 1882, corresponding to paragraph 
10 of the Arbitration Schedule of the present 
Code. The High Court reversed the judgment 
and decree and directed the Court to proceed 
to hear objections aftex giving notice. These 
cases were before Ghulam Khan’s case 
(8) but they are undoubtedly still good 
law. There have also been two cases of 
revision in the Bombay High Court since 
Ghulam Khan’s case (8). ‘The first is 
the case of Merah Visram v. Sheriff 


(2) 19 Ind. Cas. 348; 6 S. L. R. 168. 

(3) 29 ©. 167 (P. C.); 29 I, A, 5l; 6 C, W, N, 226. 
(4) 11M. 144. 

(5) 20A, 474; A, W. N. (1898) 132, 
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Devji (6). This was judgment and decrge 
passed on an award under paragraph 
16. Ghulam Khan’s case (8) was referred 
to in the judgment, but the High Court 
did not consider it debarred them from 
revising the decree for gross irregularities of 
procedure. The second is the case of Velchand 


Chhaganlal Shah v. TIieut. Inston (7). 
A bogus award had been procured 
by a money-lender. It was filed in 


Court under paragraph 20 and judgment 
and decree was passed in its terms 
under paragraph 21. The High Court 
set aside the decree under sertions 115 
and 151, on the ground that the Court had 
not followed the procedure enjoined by 
paragraph 21 and had not satisfied itself that 
there was a matter in difference between the 
parties which had been referred to arbitra- 
tion. This is a very strongcase, for an appeal 
lay against the order under paragraph 21 and 
had not been filed. The reference to section 
151 is instructive. It shows that whatever 
may be the rights of the parties as to appeal 
or the limitations put upon its own powers 


_in revision, the High Court will not allow any 


party to abuse the process of the Court and 
obtain a judgment and decree on a bogus 
award. I’m not now suggesting that the 
present award isa bogus award. I merely 
indicate what our powers are. 


The question that now arises is whether 
there has been any material irregularity by 
the lower Court in the exercise of its jurisdic- 
tion after receiving the award. The only one 
indicated in the revisional application is that 
no notice of filing was given to the plaintiff. 
But the plaintiff’s Pleader was present and 
accepted the award and, therefore, had notice 
and notice to the Pleader is equivalentto notice 
to the party, Order III, rule 5. As to 
this, it is said that plaintiff’s Pleader had 
no authority to refer and, therefore, did not 
represent plaintiff in the proceedings ensuing 
on the award. Under section 506 of the 
Code of 1882 a Pleader could not apply 
for an order of reference without special 
authority from his client. This provision 
has been omitted, for the special authority 
is a matter between the Pleader and client 


(6) 12 Ind, Cas, 687; 36 B. 105; 13 Bom. L, R. 
1017. 
(7) 25 Ind. Cas. 371; 88 B, 638; 16 Bom, L. Ri 617, 
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and does not affect the Court or the other 
party. In England an attorney who has 
been duly authorized to appear has inci- 
dentally authority to conduct the cause and 
to refer it. Faviell v. Eastern Oounties 
Reilway Company (8). So here a Pleader 
duly appointed to act for a party has 
authority under Order III, rule 1, to make 
any application including an application for 
a reference to arbitration. If he does so 
against the wishes of his client, he is 
responsible to his client but the client is 
nevertheless bound. There is a dictum to 
the contrary in Sadashiv Rayaji v. Maruti 
Vithal (9), but there the powers of the 
Pleader seem to have been limited to those of 
the agent who employed him. The notice to 
the Pleader was, therefore, a sufficient com- 
pliance with paragraph 10. 


But there is an irregularity in the 
proceedings of the Sub-Judge in dealing 
with the award which, thongh not noticed 
in the revisional application, is so serious 
that it completely invalidates the judgment 
and decree. The Sub-Judge gave judgment 
on the very day that the award was made. 
Under paragraph 16 he is not empowered to 
give judgment until the time for making 
an application to set aside the award has 
expired. This condition is not affected by 
the consideration thatan application may 
have been made and set aside or that parties 
may have stated that they have no objec- 
tions to urge. It is a condition subject to 
which jurisdiction to make judgment is 
conferred on the Court and when that 
condition is not fulfilled, the judgment is no 
judgment. See Gunga Narain Ghose v. Ram- 
chand Ghose` (10) explained by Mitter, J., in 
Wazir Mahton v. Lulit Sing (11). The condi- 
tion is one that should have been strictly ob- 
served in the present case, forthe speed with 
which the award was procured raises a doubt 
as toits genuineness. Mr. Kimatrai seeks to 
get over this difficulty by suggesting that the 
decree should be given effect to as a consent 
decree. It is true that the parties did say 
that “all agreed to the award”, but this 


(8) (1848) 17 L, J. Ex. 207; 2 Ex. 344; 6 D. & L. 
54. $ 

(9) 14 B. 455. 
(10) 20. W. R. 311. 
(11) 7C, 166 at p. 169; 8 O. L. R. 605. 
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statement must be constrned in the light 
of the nature of the proceeding, and,:there- 
fore, means nothing more than that they 
had no objections to urge to the award. 
If the parties had agreed on a settlement 
of the suit there was no occasion to refer 
Further the decree could not 
be binding on the plaintiff as a consent 
decree, for the Court never considered whe- 
ther its terms were beneficial to the minor. 
It professes to give this consideration to the 
reference but not to the award. 

On this ground we must reverse the 
judgment and decree of the lower Court. 
The time for filing objections has expired 
but the act of the Court shall prejudice 
no man. If the Conrt had stayed its hand 
for ten days after the making of the award 
the plaintiff might have filed objections. 
The statement that he agreed to the award 
was merely an admission that he had no 
objections to urge to it. Admissions are not 
conclusive unless they operate as estoppels, 
section 31, Indian Evidence Act. There is no 
question of estoppel here, for the Court had 
no jurisdiction to give judgment at once 
on the admission. The plaintiff could at 
any time within ten days have filed objec- 
tions, explaining that his previous admission 
was due to a mistake of fact or of law. 
He was deprived of this opportunity by the 
precipitate and illegal action of the Court. 
To remove this prejudice the lower Court 
must act nunc pro tunc. We, therefore, make 
the same order as was made in the case of 
Rangasamt v. Mutlwami (4). We raverse the 
decree of the lower Court and direct that 
Court to re-admit the suit under its original 
number in the register and to give all the 
parties ten days’ time in which to file 
objections and after considering them to 
proceed to dispose of the suit according 
to law. Costs to abide the result, 


Boyp, A. J.C.—I concur. Paragraph 16 
of Schedule 2, Civil Procedure Code, 
empowered the Judge to deliver judgment 
on the award on or after a particular 
day. He delivered judgment ten days sooner 
than the law allowed. He thus acted ultra 
vires. The result is that there has been no 
legal adjudication on the award. It cannot 
be rightly argued that the parties could and 
did contract themselves out of the law 
contained in paragraph 16. It may be 
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doubted whether their agreement (if they , 


made one) could give the Court jurisdic- 
_tion sooner than the law gives it. And, 
however that may be, plaintiff was not 
present; and to effect such an extraordinary 
contract on his behalf was far beyond the 
scope of his Pleader’s powers, described in 
Order TIT, rule 1 of the Code. 

The lower Court’s mistake is not incurable. 
There is nothing in the decision in Ghulam 
Khan v. Muhammad Hassan (3) to prevent us 
from setting things right. It is true that 
the greater part of plaintiffs application 
in revision is an application to set aside an 
award and so far as it is that, it is 
time-barred under Article 158, Limitation 
Act, as the Privy Council said. But part 
of the application mentions the lower Court’s 
mistake in dealing with the award and this 
latter part need not be sonstrued as an 
attack on the award itself. Anyhow, sitting 
in revision under section 115, Civil Proce- 
dure Code, we may take action without 
any application at all. In doing so we must 
of course respect the wishes of the Privy 
Council. What they virtually said was 
that awards, duly adjudicated upon by 
the original Court, should be final. But in 
the present case there had been no valid 
adjudication. So-we are clearly justified 
in. putting the parties back in the status 
quo before the illegal judgment was deliver- 
ed. In doing this wedo not arrogate to 
ourselves the right of ‘adjudicating on the 
award. That is a duty of the Court 
below, which it omitted todo before and 
must do now, 


Near the beginning of his judgment the 
learned Judicial Commissioner has shown 
that our interference in revision may be 
worth while in the interests of justice. 

Decree reversed. 
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MADRAS HIGH COURT. 
ORIGINAL Suir Appean No, 62 or 1915.° 
April 7, 1916. 


Present:—-Sir John Wallis, Kr., Chief Justice, 


and Mr. Justice Phillips. 
P. RADHAKRISHNA MUDALIAR— 
PLAINTIFF — APPELT,ANT 
Versus 


P. SUBRAYA MUDALIAR—Derenpant— 
RESPONDENT. 

Succession Act (X of 1865), s 50~Will—Illiterate 
testator - Mark of testator affixed by one of the attestors, 
egliditu of—Attestation. 

An unprivileged Will is not duly ‘exécnted’ within 
the meaning of section 50 of the Succession Act 
when the testator, who cannot sign his name, 
simply touches the pen and hands it to some one to 
affix his mark. The mark should be affixed by the 
testator,himself, [p. 850, col. 2.] 

Nirmal Chunder Bandopadhya v. Saratmoni Debya, 
25 C. 911; 20. W.N.642 and Mukta Nath Roy Chow. 
dhuri v. Jitendra Nath Roy Chowdhuri, 27 Ind. Cas. 
677: 22 C. L. J. 262; 19 C. W. N. 1295, distinguished. 

Shamu Patter v. Abdul Kadir Rowthan, 16 Ind. 
Cas. 250; 35 M. 607; 16 C. W. N. 1009; 23 M. L. J. 821; 
12 M. L. T. 3388; (1912) M. W. N. 985; 10 A. L J. 259; 
14 Bom. L. R. 1034; 16 C. L. J. 596; 39 I. A. 220 
(P. C.), applied. 

Section 50 of the Succession Act provides only for 
the testator signing the Will by a substitute and 
there is no corresponding provision for the testator's 
mark being affixed by some other person, [p. 850, 
col. 1, 

The person who signs a Will by direction of 
testator cannot be one of the two attesting witnesses 
required by the last paragraph of section 50, A Wih, 
therefore, signed by a *person for the testator and 
attested by himself and another is not daly attested 
within the meaning of the said paragraph and is in- 
operative. [p. 851, col. 1.) 


Appeal from the judgment and order of 
Mr. Justice Bakewell, in the exercise 
of the Ordinary Original Testamen- 
tary Jurisdiction of the High Court, in 
Testamentary Original Suit No. 2 of 1905, 
in Original Petition No. 110 of i914, 
{In the matter of the last Will and Testa- 
ment of P. Papathi Ammal deveased). 


Mr, V. Raghunadha Sastri, for the Appel- 
lant. 


Messrs. O. V. slnanthakrishna Atyar and 
V. Stvaprakasa Mudaliar, for the Respondent. 


JUDGMENT.—This is an appeal froma 
judgment of Bakewell, J., and raises a question 
of some importance as to whether under 
section 5G of the Indian Succession Act, 
when the testator isa marksman or unable 
to sign his name, his mark as distinct from 
his signature may be affixed by any one but 


s 


t 
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himself. The Wills Act, XXV of 1838, which . 


in this respect reproduced the provisions of 
the English Wills Act of 1 Vict., did not 
contain any express provision as to signature 
by means of affixing a mark where the 
testator was unable to write but merely requir- 
ed the Will to be signed “by the testator or by 
some other person in his presence and by his 
direction.” It was, however, well settled that 
under these provisions a testator unable to 
write might sign by affixing his mark. In 
section 50 of the Indian Succession Act, 
probably on account of the great number of 
illiterate people in India, it was thought 
desirable to provide expressly for execution 
by affixing a mark, and in that section three 


ways of execution are provided: “The testa- ` 


tor sball (1) sign or (2) shall affix his mark 
to the Will or (8) it shall be signed by some 
person in his presence and by his direction.” 
And it is next provided “the signature of 
the person signing for him shall be so placed 
that it shall appear that it was intended 
thereby to give effect to the writing asa 
Will.” It is expressly provided that it is the 
testator who is to affix his mark, and while 
the section goes on to provide for the Will 
being signed by some other person in his pre- 
sence and by his direction, there is no corre- 
sponding provision about the testator’s mark 
being affixed by some other- person in his 
presence and by his directions Further, the 
language of the following rule as to “the 
signature or mark vf the testator, or the 
signature of the person signing for him” 
clearly shows that what was contemplated 
was that the mark should be affixed by the 
testator himself. As already mentioned, this 
section for the first time contained a separate 
provision for execution by affixing a mark, 
and the decisions on the Statute of Frauds 
and the Wills Act, according to which affixing 
a mark was a mode of signature,are, therefore, 
inapplicable. It was, in our opinion, clearly 
the intention of the Legislature that to satisfy 
the provisions of the section as to execution 
by affixing a mark, the mark must be affixed 
by the testator himself. We are, therefore, 
with great respect, unable to agree with the 
learned Judge thatthe placing of the mark 
upon the paper in the presence of the 


` testatrix and by her direction is an affixture 
. by her of her mark to the Will within the 


meaning of section 50. In Nirmal Ohunder 
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Bandopadhya v. Saratmoni Debya (1) all that 
was. decided was that the affixing by 2 
servant of the testator under his direction of 
the name stamp of the testator was a signa- 
ture by some other person in the testator’s 
presence and by his direction, and not the 
affixing of a mark,and there is nothing in 
the case to suggest that the learned Judges 
considered that the affixture of a mark and 
the direction of the testator would be 
sufficient. In Mukta Nath Roy Chowdhuri 
v. Jitendra Nath Roy Chowdhuri (2) it 
was held that the section was sufliciently 
complied with wherethe mark was actually 
affixed by the testator though with the 
assistance of another person, but there the 
testator took an active part in affixing the 
mark. In this case according to the finding 
of the learned Judge the testatrix touched 
the pen and gave itto Doraiswami Iyengar 
who wrote in Tamil: eee 


This mark X Papathiammal 
This mark taken 
D. V. Doraiswami Aiyangar. 


This may amount to a signature by some 
other person in her presence and by her 
direction within the meaning of the section, 
and if attested by two witnesses other than 
the signatory would be sufficient, but the 
mere’ handing .the pen to Doraiswami 
Aiyangar who affixed the mark in her 
presence is not, in our opinion, an affixture of 
her mark by the testatrix such as is required: 
by the section. It is said truly, that touching 
the pen and handing it to some one to sign 
for ene isa very common form of signature 
in this Presidency, but this cannot affect the 
construction of the section, and in the recent 
attestation case, Shamu Patter v. Abdul Kadir. 
Rowthan (8), with reference to this and 
similar sections their Juordships of the 
Judicial Committee observed that they could 
not agree with what had been said by the 
learned Judges of another High Court regard- 
ing the policy of placing a larger construction 


(1) 25 C. 911; 2 C. W. N. 642. ; 

(2) 27 Ind. Cas, 677; 22 0. D. J. 262; 190. W. N. 
1295. 

(3) 16 Ind. Cas. 250; 35 M. 607; 16 C. W, N. 1009; 
23 M. L. J. 321; 12 M. L. T. 338; (1912) M. W. N. 
935; 10 A. L. J. 259; 14 Bom. L. R.$11034; 16 C. L. J. 
596; 39 I. A. 220 (P. C.). 
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on the word “attest” in consequence of the 
social institutions of the country. This 
observation appears to apply equally to 
the present case. 

If the signature as distinct from the mark 
of the testatrix is taken to have been affixed 
by Doraiswami Aiyangar in her presence 
and by her direction, the Will fails for want 
of due attestation, as the section requires 
that the Will should be attested by two or 
more witnesses each of whom must have seen 
the testator sign or affix his mark, or have 
seen some other person sign the Will in the 
presence and by the direction of the testator. 
The language of the section is perfectly 
plain, and it is unnecessary to refer to decided 
cases to show thatthe person who signed, by 

direction of the testator, cannot be one of the 

two attesting witnesses required by the 
section. The appeal is allowed and the suit 
and the petition dismissed with costs 
throughout. 


Appeal allowed; Suit dismissed. 
Y, R, P. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 258, 
` 1490 anp 1491 ov 1914, 
April 18, 1916. 
Present; —Mr. Justico N. R. Chatterjea and 
Mr, Justice Richardson. 
DINA NATH DAS AND OTHERS-— DEFENDANTS 
—ÅPPELLANTS 
Versus 
SARAT CHANDRA CHACKERBUTTY 


AND OTHERS —-PLAINTLFFS——RESPONDENTS. 
. gengal Tenancy Act (VIII B, O. of 1888), s. 153— 
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e 
Decree for full rent overruling claim for abatement, 
if appealable—Abatement of rent, when lands let 
out are found subject to right of pasturage of 
others. 

In a suit for rent when the Court, after consider- 
ing the question whether the tenants are entitled 
to get an abatement of rent or are bound to pay 
the full rent, makes a decree for the full rent, the 
decree decides the question of the amount of rent 
annually payable by the tenants, and as such an 
appeal against it is not barred under section 153 of 
the Bengal Tenancy Act. [p. 852, col. 2.] 

Where, after lands have beon Jet out at a certain 
rent, it is established that other persons have rights 
of pasturage over the lands, the tenants are entitled 
to get an abatement in respect of the land which 
may Ps required for the purpose of pasturage. [p. 858, 
col. J. 

Appeals against the decrees of the Subordi- 
nate Judge, Ist Court, Tipperah, dated the 
25th September 1913, reversing those of the 
Munsif, 2nd Court, Bramhanbaria, dated the 
12th of August 1912. 

FAOTS material to the report were as 
follows :— 


Plaintiffs brought these suits for recovery 
of arrears of rent against defendants who had 


. executed registered kabultyats for a term 


in favour of the plaintiffs, The term had 
expired and the defendants resisted the 
plaintiffs’ claim on the ground that the lessors 
had not been able to put them in possession 
of the lands. One of the lessees brought a 
suit for recovéry of possession and his right 
was declared subject to the right of pastur- 
age claimed by nine of the villagers. Before 
that the lessees in their attempt to take 
possession of the lands had been worsted in 
the Criminal Court and suffered imprison- 
ment. The learned Munsif dismissed these 
suits but the lower Appellate Court fully 
decreed the claim and the lessees-defendants 
preferred a second appeal to the High 
Court. 

Babu Broja Lal Chauckerbutty, for the Re- 
spondents, raised a preliminary objection to 
the second appeal, on the ground that section 
153 of the Bengal Tenancy Act was a bar 
to itas the decree did not decide the ques- 
tion as to the amount of rent annually 
payable. 


Babu Dwarkanath Ohuckerbutiy (with him 
Babu Upendra Kumar Roy), for theA ppellants, 
—There is no substance in the preliminary 
objection as to the competency of these 
second appeals under section 153, Bengal 
Tenancy Act although the value was less 
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s 
than one hundred rupees in each. The 
Subordinate’ Judge found that although the 
habuliyats were for the entire piece of land 
the lessees got a decree for the same subject 

. tothe right of pastarage of nine villagers, and 
on that ground he was of opinion that the 
defendants: were entitled to get an abate- 
ment of rent but inspite of this finding 
the lower Appellate Court has decreed the 
plaintiffs’ claim in full. Clearly a question 
as to the amount of rent ennually payable 
has been decided and the second appeals are 
not barred. 

Onthe merits I submit it was incumbent 
upon the lessors to put the lessees into 
possession, there being an implied contract 
always to that effect. This was not done in the 
presentcase. The defendants did their very 
best to obtain possession. As a result 
of their attempts they were sent to jail and 
then a suit was instituted by them in 
which though their right was established, it 
was burdened with the right of pasturage of 
some villagers. After the expiry of the 
leaséthe defendants were not bound to hold 
over; nay, they were entitled to repudiate 
the contract even during the continuance of 
the term when they found that villagers had 
pasturage rights in the lands. The kabuliyate 
could not be operative under these circum- 
stances. The defendants not being able to get 
possession inspite of their efforts, they could 
not be made liable for rent. At any rate, 
there should have not been a decree for 
rent for the portion of the land which the 
nine villagers, who had been declared to have 
the right of pasturage, would claim to exercise 
that right in. 

Babu Brojo Lal Ohuckerbutty, for the Re- 
spondents.—The decree does not decide any 
question as to the amount of rent annually 
payable. In the decree the plaintiffs have 
been awarded the full amount claimed in 
the suit. The expression of opinion regard- 
ing abatement in the judgment has not 
been acted- npon and the decree of the 
Jower Appellate Court has not decided any 
such question. No appeal, therefore, lies 
to this Court under section 153, Bengal 
Tenancy Act. - 

In the title suit the defendants got a decree 
for possession and the lower Appellate Court 
finds as a matter of fact that under that decree 
they. did obtain posession, and- there was no 
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further obligation upon the lessors to put 
the lessees in possession, If they did not’ 
choose to execute that decree it was their 
fault and they cannot, on any ground, claim 
exemption from payment of rent which they 
are bound, to pay under the kabuliyats. 
The defendants after the expiry of the 
terms must be held to have been holding 
over on the same'terms as before and if 
is not possible for them to resile from the 
contract solemnly entered into by them with 
the plaintiffs, 

JUDGMENT.—These appeals arise out of 
suits for rent. A preliminary objection is 
taken to the hearing of the appeal, on the 
ground thata second arpeal is barred under: 
section 153 of the Bengal Tenancy Act, 
But the question whether the defendants 
are entitled to get an abatement of rent or 
tbey are bound to pay the fullrent was 
gone into by the lower Appellate Court, and 
a decree for the full rent claimed was passed, 
The decree decided the question of the 
amount of rent annually payable by the 
defendants and the preliminary objection 
must accordingly be overruled, ` 

Turning to the merits of the case it 
appears ibat the plaintiffs settled the 
lands in suit with the defendants. But 
defendants were obstructed in getting posses- 
sion of the lands by the villagers, on the 
ground that they had a right of pasturage 
over the lands. One of the defendants 
thereupon brought a suit for declaration 
of title to and for recovery of possession 
of his share against the villagers, number- 
ing about 200, and the lessors, the present 
plaintiffs, ‘were also made parties to that 
suit. The suit was decreed and he was 
ordered to be put into khas possession, subject 
to the right of pasturage of the nine persons 
who appeared and claimed such right in 
that case. lt was further provided in that 
decree that in the case of a difference 
between the -parties as to the exact quan- 
tity of land that was to be set apart for 
pasturing the cattle of the nine persons, 
reference should be made to the Court 
by application. In execution of that decree 
the plaintiff in that suit obtained joint 
possession of his share. Objections were 
raised on behalf of the judgment-debtor, on 
the grourd that the decree was incapable 
of execution. Those objections wera over- 
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ruled. It was held, however, that it was 
not possible to ascertain in that proceeding 
(in which the co-sharer landlords were not 
made parties) the questionas to the extent 
of land required for pasturage and the said 
question was accordingly left open to be 
determined in a subsequent proceeding pro- 
perly framed for the purpose. 

In these snits for rent the Court of first 
instance held that: the plaintiffs were not 
entitled to get any rent. On appeal, the 
‘lower Appellate Court held that as the 
defendants had obtained possession in execu- 
tion and as they did not apply to the 
Court for determining the area required for 
pasturage in accordance with the decree in 
the previous suit obtained by one of them, 
the plaintifis were entitled to the full rent 
reserved in the lease. But the plaintiffs 


having’ let out the lands at a certain rent’ 


and it having been subsequently found that 
other persons had some right in the land, we 
do not think the plaintiffs are entitled to 
the full rent as stipulated in the lease, and 
the defendants are entitled to get an abate- 
ment in respect of tte land which may be 
required for the purpose of pastarage by the 
villagers whose right had been established in 
the previous suit, 

Under these circumstances we set aside 
the decree of the Court below and send the 
case back to the Court of first instance, 
with directions that the defendants do apply 
to the Courtin Suit No. 813 of 1903 for 
determination of the quantity of land 
required by the nine persons who are declared 
to have a right of pasturage in that suit 
within a fortnight from the arrival of the 
record in that Court. On the application 
being made to the Court in the said Suit 
No. 313 of 1903 for fixing the quantity of 
land so required, the Court will determine the 
same and the defendants will be entitled 
to the deduction of rent proportionate to 
the quantity of land which may be so 
determined and the plaintiffs will be entitled 
to a decree for rent accordingly in these 
suits. 

Costs of these appeals will abide the 
result, 

If, however, the defendants do not apply 
to the Court below in Suit No. 313 of 1903 
as stated above, then these appeals will 
stand dismissed. h 

Appeals allowed; Suits remanded, 
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MADRAS HIGH COURT. 
ORIGINAL Surr Appzat No. 56 or 1915." 
April 5, 1916. 

Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Phillips. 

C. B. SWAMI CHETTY—Derenpant— 
APPELLANT 
versus 
S. T. ETHIRAJULU NAIDU ano ANOTHER 
—Pamtires — RESPONDENTS. 

Registration Act (XVI of 1908), s. 49 —Fguitable 
mortgage, document purporting to create—Recital of 
terms —Registration—Fvidence, 

A document which purports to create an equitable 
mortgage is admissible in evidence though nor 
registered, if itis only a memorandum or narrative 
of the facts constituting the mortgage. Where 
something is to be done by the parties to complete 
the transaction, it will only be an agreement to 
mortgage. [p. 854, cols. 1 & 2.] 

Where, however, a dooument sets forth the 
terms of a. contract in such a way that tho 
terms can be said to have been reduced to the 
form of a document, it is compulsorily registrable 
and inadmissible in evidence if not registered. [p. 
854, cols, 1 & 2.] 

Plaintiffs executed two promissory notes to defend- 
ant for re-payment of cortain sums of money. 
Simultaneously they executed two documents setting 
forth the conditions of the pro-notes and asking the 
defendant to redeem a prior equitable mortgage in 
favonr of a third party and retain the title-deeds 
as security for, the amount due under the pro- 
notes, The documents modified the terms of the 
pro-notes by a stipulation for compound interest, 
but were not registered: 

Held, that they were "inadmissible in evidence for 
want of registration even as regards the stipulation 
for compound interest. [p. 854, cols. 1 & 2,] 

Dwarkanath Mitter v. Sarat Kumari Dasi, 7 B. L. 
R. 55; Moore v. Culverhouse, 27 Reav. 639; 29 L. J. Ch. 
419; 6 Jur. (x. s.) 115; 1 L. T. 386; 54 E. R. 254; 122 
R. R. 570 and Nere v. Pennel, Hunt v. Neve, 2 H., & M, 
170, 33 L. J. Ch. 19; 9 L. 1. 285; 11 W. R. 986; 71 E, 
R. 427, roferred to. 

Kedarnath Dutt v. Sham Lall Khettry, 11 B. L. R. 
405; 20 W. R. 150, distinguished. 


Appeal from the judgment of Mr. Justice 
Kumaraswami Sastri, dated the 3lst March 
1915, passedin the exercise of the Ordinary 
Ori rinal Civil Jurisdiction of the Madras 
High Court, in Civil Suit No. 144 of 1914, 


Messrs. T. Pattabirama Atyarand G. 8. 
Ramachandra Aiyar, for the Appellant. 
Messrs. Rencontre and Tirumalat Pillai, 
for the Respondents. 
JUDGMENT. 
Wants, C. J—Exhibits V and VI both 


contain agreements about effecting an 
equitable mortgage by deposit of title-deeds 
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Similar documents have 
England to affect land and require registra- 
tion under the Statute of 7 Anne relating to 
Middlesex in Moore ¢. Oulverhouse (1), Neve 
v. Pennel, Hunt v. Neve (2). The case of 
Kedarnath Dutt v. Sham Lall Khettry (8) is 
distinguishable, The learned Judge was, 
therefore, right in holding that Exhibits V 
and VI required registration and were inad- 
missible under section 49 of the Registration 
Act, even as regards the stipulation for com- 
pound interest on the equitable mortgages. 
The appeal is dismissed with costs. 
Purus, J.— The question for decision in 
this appeal is whether Exhibits V and- VI 
are admissible in evidence, although they 
are not registered. Plaintiffs had effected 
an equitable mortgage by deposit of title- 
deeds with a third party, and then arranged 
with the defendant to pay off this mort- 
gagee and to mortgage the property to him. 
They accordingly ‘executed two promissory 
notes for the mortgage-amount, and execut- 
ed the two agreements Exhibits V and VI. 
These documents set out the terms of the 
contract and authorised the defendants to 
receive the title-deeds from the previous 
mortgagee. There is further an agreement 
that the terms of the promissory notes 
should be modified by a provision for 
compound interest. There is no other 
evidence of agreement to pay compound 
interest. Consequently defendant’s claim 
thereto has been disallowed on the ground 
that Exhibits V and VI are inadmissible 
in evidence. If Exhibits V and VI are to 
be excluded for want of registration, 
defendant cannot support his claim for 
compound interest. This question of whether 
a document executed contemporaneously 
with a mortgage by deposit of title-deeds 
requires registration, is one not without 
difficulty and the answer depends ‘upon 
the effect of the document, that is, whether 
it is a mere memorandum or narrative of 
facts constituting the mortgage, or whether 
it sets forth the terms of the contract in 
such a way that the terms of the contract 


(1) 27 Beay. 639; 29 L, J, Ch..419; 6 Jur. (N. s.) 
115; 1 L. T. 386; 54 E. R, 254; 122 R, R. 570. 

(2) 2H. & M. 170; 33 L. J. Ch. 19; 9 L. T. 285; 11 
W. R. 986: 71 E. R. 427, 

(3) 11 B, L, R. 405; 20 W. R. 150, 
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can be said to have been reduced to the 
form of a document (ede Shephard and 
Bown’s Transfer of Property Act, page 255, 
and Ghose on Mortgage, page 158). That 
the distincticn is a very narrow one is shown 
by the opposite conclusion arrived at in the 
cases reported as Dwarkanath Mitter v, 
Sarat Kumari Dasi (4) and as Kedarnath Dutt 
v. Sham Lall Khettry (3). In the present case, 
however, I think that the facts of the case 
and the terms of Exhibits V and VI show 
that those documents are more than mere 
memoranda of facts; when the promissory 
notes were executed, no deposit of title-deeds 
was effected and consequently the subsequent 
deposit cannot be connected with the loan 
without Some connecting link of evidence 
and without that link, there would be no 
That link is sup- 
plied by Exhibits V and VI and it is 
really those documents which evidence the 
mortgages and itis only under them that 
the compound interest agreed to be paid 
becomes chargeable upon the property. Those 
documeuts accordingly purport to create a 
charge on and thus affect immoveable 
property and are consequently compulsorily — 
registrable. 

It is further contended that Exhibits V and 
VI should be treated as mere agreements to 
mortgage, but I cannot accede to this conten- 
tion, for after execution of Exhibits V and 
VI the mortgages were complete so far as 
the mortgagors were concerned, and the 
mortgagors had no further act to perform, 
nor document to execute to complete the 
mortgage. 

Being unregistered, they are inadmissible 
in evidence and there is then no proof of 
defendant’s claim to compound interest, 

l agree in dismissing this appeal with 
costs. 

Appeal dismissed. 

Y, R, P. 

(4) 7 B.L. R. 55. 
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PEARI MOHAN,KUNDU v, MOHINI KANTA SAHA CHOUDHURY. 


CALCUTTA HIGH COURT. 
Reres Nisi No. 783 or 1915. 
May 15, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 

PEARI MOHAN KUNDU, Preaper— 

ComuMisstoneR—PETITIONER 

_ versus 
MOHINI KANTA SAHA CHOUDHURY 


AND OTHERS—Opposite PARTIRS, 
Calcutta High Court Rules and Circular Orders, Fol. 
I, 7. 122, notes 6,8,9-—Commissioner’s remuneration 
fixed by Trial Court—Jurisdiction of District Judge to 
set aside—Civil Procedure Code (Act V of 1908), O. 
XXVI, v.16, 


The powers given to a District Judge under the 
Calcutta High Court General Rules and Circular 
Orders, Volume I, do not authorise him to set aside 
any orders made by a Subordinate Court in respect of 
the remuneration of a Commissioner for local 
investigation in a pending suit. These powers are 
given to the District Judge for maintaining a 
particular standard of efficiency among Pleader 
ie eee who undertake commissions. [p. 857, 
col, 1. j 


Rule against the order of the Sub-Judge, 
2nd Court, Dacca, in Suit No. 16 of 1908, 

FACTS material were as follows:— 

In the Partition Suit No. 16 of 1908, in 
the Sub-Judge’s lst Court at Dacca the 
petitioner, a Pleader was appointed Com- 
missioner, for local investigation and parti- 
tion of two estates, the subject-matter of 
the said snit. 

On the day fixed forsettling the ques- 
tion of remuneration of the Commissioner, 
as the Pleaders of either parties did not 
appear, the Sub-Judge ordered the Commis- 
sioner to resume work at once, 

Onthe 18th September 1914, the Commis- 
sioner submitted his report and other papers 
in compliance with the expedition order of 
the Sub-Judge. 

The report and the other works of the 
Court were to the full satisfaction of the 
Sub-Judge and he fully accepted the same 

On submission of the bill for Rs. 3,660 by 
the Commissioner the plaintiffs alone pre- 
ferred an objection on the ground of excessive 
rate per diem. But considering the quality 
and quantity of the work the Subordinate 
Judge settled the remuneration at Rs. 3,260. 

On 25th February 1915, on the second 
petition of objection filed by the plaintiffs 
the Subordinate Judge heard the Pleaders 
of both the plaintiffs and the defendants 
and the Commissioner; and all the Fparties 


agreed that Rs. 2,860 should be paid to*the 


Commissioner as his remuneration and the 
Court passed the order accordingly on 6th 
March 1915. 

The petitioner demanded the money from 
the parties but failing to realise the amount 
he took out execution and in Execution 
Cases Nos. 93 and 94 of 1915 some immove- 
able properties of the parties were attached. 

On 15th June 1915, 1. e, 3 months 9 
days after the order of the Subordinate 
Judge was passed, the defendants alone filed 
a petition before the District Judge object- 
ing to the amount allowed to the Commis- 
sioner, and the District Judge on hearing 
petitioner and the Pleader for the defendants 
directed that Rs. 1,800 instead of Rs, 2,860 
should be the Commissioner’s remuneration 
and the Sub-Judge varied his order in pur- 
suance of the District Judge’s order. 

The petitioner then moved the High 
Court against the said order of the District 
Judge, dated 5th July 1915. 

Babu Gunada Charan Sen (with him Babu 
Prukash Chandra Pokrasi), for the Petitioner, 
conterded (1) that the District Judge had no 
jurisdiction to revise the order of the Trial 
Court as to the remuneration of the Com- 
missioner appointed by the Trial Court, though 
the Commissioner was nominated by tke 
District Judge. 

(2) That the District Judge had only dis- 
ciplinary jurisdiction as to the nomination of 
Commissioners. 

(3) Referred to Order XXVI, rule 15, 
Civil Procedure Code, and Calentta High 
Court Circular Orders for the Muffussil, 
Chapter I, Rules 112 to 131. 

(4) That after 3 months the District Judge 
should not have revised the order. 

(5) That the order being an agreement of 
parties the District Judge should not have 
revised the order. 

Babu Sarat Chandra Roy Chowdhury (with 
him Babu Kumar Sankar Roy and Babu 
Probadh Kumar Das for Babu Khitish 
Ohandra Chakraburty), for the Opposite 
Party.—The District Judge had jurisdic- 
tion under the Rule No. 122, notes (8), 
and (9), of the High Court Circular Orders, 
Part I, page 52, Edition 1910. The 
Pleaderfor defendants was not fully acquaint. | 
ed with the facts and he practically did not 
consent byt only failed to object. 
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In this case the High Court has no juris- 
diction to revise the executive order of the 
District Judge. 

All the Rules 112 to 131 tend to show 
that the District Judge is the only person 
who is to settle the Commissioner’s remu- 
reration. The quality and the quantity of 
the work done by the Commissioner was pro- 
perly considered by the District Judge and 
his finding that the Commissioner’s bill was 
excessive should not be revised by your 
Lordships. 


JUDGMENT,—This is a matter which 
arises out of proceedings in a partition suit. 

A. Commissioner was appointed for making 
the partition without, however, settling his 
fees, On the 22nd December 1913, the 
order of, the Subordinate Judge was as fol- 
Jows:—“None of the parties turned up. So 
the Commissioners’ remuneration could not 
be settled. They will begin work at once and 
the remuneration matter will be put up on 
the 2nd January 1914.” The matter was 
put up later on the Uth January and it was 
decided that only one Commissioner, namely 
Babu Pyari Mohan Kundu, should be appoint- 
ed. Then on the 29th May 1914, the Com- 
missioner put in a petition asking for two 
months’ time and he was ordered to submit 


` report within the time allowed. The ques- 


tion of his remuneration was left to be con- 
sidered when the papers were filed and the 
quantity and quality of his work judged by 
Court. On the 19th February 1915, the Com- 
migsioner’s bill was considered and Rs. 3,260 
was passed as his. fees besides travelling 
and other expenses. There seems to have 
been an objection; and upon the hearing of 
the objection on the Gth March 1915, the 
learned Judge says: “T have heard the 
Pleaders of the parties and the Commissioner 
and they all agree that the Commissioner 
may get Rs. 400 less than what was allowed 
to him onthe 19th February 1915, The 
Commissioner agreed to reduce his remunera- 
tion in consideration of his getting a hand- 
some amount in all”. After this, there was 
an application to the District Judge by some 
of the defendants complaining against the 
order of the Subordinate Judge andin this 
petition, the petitioners do not say anytbing 
about the agreement mentioned by the Sub- 
ordinate Judge. In paragraph 9 of their 
petition they said that they expected that 


in the ordinary course the said bill would 


be submitted to the District Judge who 
would settle what was fairly payable to the 
Commissioner but that they understood that 
unfortunately the bill had not been sent up 
as usual. The learned Judge upon “this 
seems to have issued notice to the parties 
and upon hearing them passed an order 
making a further reduction in the ‘fees 
allowed to the Commissioner. 

Jn speaking of the agreement, the learned 
Judge says, “It is said that Rs. 2,860 was 
fixed by a compromise. The Pleader states 
that the matter was not properly under- 
stood and that there was not any real com- 
promise but only a failure to object by a 
party who had not the information necessary 
to enable it to object.” 


In the counter-affidavit which is filed be- 
fore us, we find that paragraph 4is to the 
effect that it is not true that the Pleader 
of the defendants-opposite parties agreed to 
the Commissioner’s fees being settled at 
Rs. 2,860 on the 6th March 1915, the said 
Pleader raised objections but could not press 
them strongly as he was under the impres- 
sion that the bill of the Commissioner had 
been duly submitted tothe District Judge 
and approved by him according to the Cir- 
cular Orders of the High Court, whereas, as 
a matter of fact, it had not been submitted 
to the District Judge at all. 


If there was no such agreement as stated 
by the learned Subordinate Judge, we should 
have expected that the Pleader who was 
present and who is supposed to have agreed 
to the proposal, would have made an affidavit 
to that effect. No such affidavit, however, 
has been filed and only an officer of the 
defendants says, upon information said to 
have been received from the Pleader, what 
is stated in paragraph 4 of the counter- 
affidavit. 


We are not satisfied that upou these 
materials the agreeement said to have been 
made before the learned Subordinate Judge 
is disproved, and if there was an agreement 
by the parties and an order was passed upon 
such agreement, they cannot now be 
allowed to back out of it without sutt- 


cient reason; and we see no sufficient 
reason in this case. This is one view of 
the case, 
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It is further contended that the order 
of the. learned District Judge in this con- 
nection is without jurisdiction and ought 
not to have been made. The Circular Orders 
of the High Court give the District Judge 
a -certain amount of disciplinary jurisdic- 
tion in the matter of the appointment of 
Commissioners to make inquiries. The 
learned Vakil for the opposite party has 
referred to notes 6 and € of Rule No. 122, 
Chapter I, of the Rules relating to Practice 
and Procedure (High Court General Rules 
and Circular Orders, Vol. I). 

Note 6 authorises the District Judge to 
keep in his office a brief record of the 
cases entrusted to Pleader Commissioners 
and note therein all instances of dilatory 
or unsatisfactory work on their part. 
Under Note 8, the District Judge should him- 
self tale action if it appears from a Pleader 
Commissioner’s diary that his work has 
been either dilatory or insufficient, or if 
the final report submitted by him in form 
No. (M) 75 of Volume II appears to re- 
quire explanation. Note 9 says that it is 
open to the District Judge to withhold 
cases from those Commissioners whose 
work is found to fall below a reasonable 
standard of punctuality and efficiency. 


It seems to us that these rules do not 
interfere with the powers of the Court in 
which the case is pending in respect of which 
the commission is being executed. These 
powersare given tothe District Judge for 
maintaining a particular standard of 
efficiency among Pleader Commissioners 
who undertake these commissions, but they 
do not seem to us to authorise him to 
set aside any order passed by the Trial 
Court which is ina position to decide as 
to the quality of the work done by the 
Commissioners. In this view of the case 
also the order of the District Judge appears 
to us to have been passed without 
jurisdiction. 

The whole trouble in this case seems to 
have arisen from the learned Subordinate 
Jndge not acting in acccordance with the 
obvious intention of the law in Order XXVI, 
rule 15, which provides that before issning 
any commission under this Order, the Court 
may order such sum (if any) es it thinks 
reasonable for the expenses of the com- 
mission to be, within 9 time to bə fixed, 
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paid into Court by the party at whose 
instance or for whose benefit the commis- 
sion is issued. If that were done, a question 
of this kind would hardly arise. As the 
amount given to the Commissioner was arriv- 
ed at by agreement, we do not feel called 
upon to express any opinion on the merits of 
the order of the District Judge. 
The Rule is made absolute. We make no 
order as to costs. 
Rule made absolute, 


PATNA HIGH COURT. 

Seconp Crvin APPRAL No. 3589 or 1914, 

May 18, 1916. 

Present:—Mr. Justice Atkinson. 
IMRIT MAHTON AND OTHERS — DEFENDANTS 
— APPELLANTS 
Versus 
BAHADUR SINGH AND OTHERS— PLAINTIFFS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885) s. 108— 
Record of Rights, entry in— Presumption as to correct. 
ness, when arises. 

It is not until the Record of Rights is finally 
published that a presumption of correctness arises. 
Such presumption, however, is not conclusive, but is 
rebuttable. [p. 858, cols 1 & 2.) 

Messrs. Kulwant+ Sahat 
Roy, for the Appellants. 

Mr. G. Dutt Sinha, for the Respondents. 


JUDGMENT.—This is an action brought 
by the plaintiffs to recover from the defend- 
ants arrears of rent at the rate of 
Rs. 134-9-6 (dams) payable under a lease, dated 
the 27th of May 1900. The lease was 
executed on behalf of the defendants by 
defendant No. 2, who is the son of defendant 
No.1. Defendants Nos. 3. to 6 are also sons 
of the defendant No.1. The lands demised 
by the lease cover an area of about 8&8 
bighas 17 cottas and are described as the 
khudkasht lands of the plaintiffs. The plaint- 
iff contends that he is entitled to recover 
from the defendants the rent as stipulated 
by the terms of the lease. 

Mr. Sahai appearing on behalf of the 
defendants as appellants developed a very* 
ingenious argument that “khudkasht” lands 
are the proprietary lands of the zamindar 
within the provisions of section 116 of thes 
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Bengal Tenancy Act and that by virtue of. Ram Ratan 


section 120 his clients were not bound by 
the racitals in the lease as to the charaster 
of the-lands; and that the plaintiff had 
- not given sufficient proof to show that the 
lands were his private lands and that, there- 
fore, his clients the defendants-tenants 
could acquire oceupancy rights in these 84 
bighas. 


Mr. Sinha for the plaintiff has frankly 
and candidly admitted that asto the khud- 
kasht lands as described in the lease of the 
27th of May 1900, these defendants as 
tenants are entitled in point of law to acquire 
occupancy rights provided they occupy 
the lands for the qualifying period of 12 
years. With that admission by the plaintiff 
and accepted by Mr. Sahai for the defend- 
ants and recorded now in the body of my 
judgment, it becomes unrecessary for me 
to further zonsider the argument that was 
addressed to me under sections 116 and 120 
of the Bengal Tenancy Act. I think the 
admission made by Mr. Sinha is a generous 
concession to the defendants. 


Now the only other question that remains 
for determination is, what rent ave the tenants 
bound to pay for these 84 bighas of lands. 
The rent reserved by the lease is Rs. 134 9-6 
(dams); the defendants admit that they 
have paid Rs. 42-0-9 and no more; that that 
is the rent which they are bound to pay, 
and they say furthermore that they do not 
really hold under this lease at all, because 
by what they are pleased to call the entry 
inthe Record of Rights they are described 
as occupancy ratyats at a rent of Rs. 42-0-9. 
The Record of Rights was never proved in 
this case nor was it ever produced before 
the Court for its consideration. The finally 
published Record of Rights only came into 
being after the disposal of the appeal. What 
the defendants did tender in evidence were 
the drafts of certain entries made in the 
course of the preparation of the Record to 
be finally published as the complete and 
correct Record of Rights. In my opinion if is 
perfectly clear, not only on the section itself 
but by authority, that these drafts are not 
‘evidence and that what alone is evidence 
is the finally published Record of Rights as 
required by the Statute. ; 


In tle case reported as Gulab Kuer vy. 
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Pandey ` (1) that! is laid 
down to be the law. It is there stated 
that it is not until the Reeord of Rights is 
finally published that a presumption of correct- 
ness arises. Therefore, in my opinion, the 
defendants havé not even established the 
fact of their occupancy rights; nor does 
any presumption arise from the entry in 
the Record of Rights that they pay a rent 
of Rs. 42-0-9. However, assuming that 
the Record of Rights had been validly proved 
and that i+ did record the defendants as 
occupancy tenants ata rent cf Rs. 42-0-9, 
in, my opinion, that would not be conclusive. 
It is only a presumption as to the correctness 
of the recordin their favour; butit isa 
presumption that may be rebutted and, in my 
humble judgment on the findings of fact of 
this case and on the evidence in support of 
those findings of fact as proved to the satis- 
faction of two Courts, it is beyond all doubt 
that the evidence in this case completely 
rebuts the presumption that arises from the 
Record of Rights as now stated. 


Every conceivable defence was made 
against the validity of this lease as being exe- 
cuted by a minor, by a mere stripling, a 
person without intelligence, without capacity, 
withont knowledge of what he was doing; 
but against these arguments both the Courts 
have found that the defendant No. 2 was 
a competent contractor, that he was manager 
on behalf of the joint Hindu family, that 
he knew that what he was doing and that 
he did it for the benefit of the entire family. 
They, the defendants asa whole, took the bene: 
fit of the contract made by defendant No. 2 
and have entered into possession and enjoyed 
the land under the contract. Now they 
seek to evade their liability upon only a 
statutory presumption arising under the 
Bengal ‘Tenancy Act from the Record of 
Rights. I should bə prepared to Fold as 
a matter of law that even if the Record of 
Rights had been proved and had contained 
the entries that are now alleged to be in it, 
the evidence arising from the execution of 
the contract and the conduct of the parties 
themselves all conclusively rebut the in- 
ference which the defendants seek to draw 
from the Record of Rights. I feel certain 
that the finding of the Judge was right 


(1) 27 Ind. Cas. 229; 18 C. W, N. 896 


~ 


Vol, XXXIV] 
SUBRAMANIA AIYAR V, SUBRAMANIA PATTAR. 


that these defendants were not in occupation “ 
of the 8% bighas of land prior to the execu- 
tion of the lease. Forall these réasons_it 
appears to me that the lease of the 27th of 
May 1900 is unimpeachable. It is binding 
on the parties and the defendants are 
liable to pay, while they remain tenants of 
these lands, the rent reserved by the lease. 
I think ‘the rent is a bit too high and I 
am sorry a compromise cannot be effected, 
but Mr, Sinha cannot see his way to make 
a reduction in the rent. He has declined 
to do so and I must, therefore, confirm 
tlie finding of the Judge as to the amount 
of the rent. I disallow all interest of any 
kind and I think that in this particular case 
having regard to the legal importance of it, 
it is not a case in -which Mr. Sinha 
ought to accept any costs, . No costs will be 
allowed here. 


Appeal dismissed. 


Y 


MADRAS HIGH COURT. 
SECOND Civic Arrear No. 1460 or 1914. 
` March 9, 1916. 

Present:— Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
MAHARAJAPURAM A. SUBRAMANIA 
AIYAR AND OTHERS—PLAINTIFFS—- 
APPELLANTS 
Versus 


PALLASANA GRAMOM S.SUBRAMANIA 
PATTAR—DEFENDANT—RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 8, 182— 
Mortgage, assignment of—Suit by assignee—Set-off 
as against assignor, whether provable—Kquitable set-off— 
Civil Procedure Code (Act V of 1808), O. FII, r. 6. 

The transfer of a mortgage-debt, being the transfer 
of an actionable claim under section 182, Transfer of 
Property. Act, the defendant cannot, in a suit by 
the assignee to enforce the mortgage, set off an in- 
dependent debt due to him by the assignor and not 
covered by the mortgage. [[p. 860, col. 1.] 

Even under English Law, the principles appli- 
cable, to the assignments of choses-in-action do 
uot apply to transfers of mortgages. [p. 860, col. 1.] 

No set-off, which is not covered by the provisions 
of Order VIII, rule 6, Civil Procedure Code, can 
“be pleaded in suits. But it is permissible to plead 
an equitable set-off where itis confined to unascer- 
tained sums and arises out of the same transaction, 
[p. 859 col, 2.] f 
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Ina suit by the assignee of a mortgage for 
recovery of the mortgage amount, the defefdant 
wanted to set ofa judgment-debt due to him 
by the assignor of the mortgage ond bearing 
date subgequent to the assignment: 

Heid, that the set-off could not be allowedas the 
decree was a dobt independent of the mortgage. [p, 
861, cols. 1 & 2.] 

Quezre.—Whether the defendant could prove the 
state of account in existence at the date of tho 
assignment? [p. 860,-col. 1.]. 

Turner vw. Smith, (1901) 1 Ch. 213 at p. 219; 
83 L. T. 704, 49 W. R. 186; 70 L. J. Ch. 144,17 T. L. 
R. 143 Taylor v. London and County Banking 
Company, (1901) 2 Ch. 231 at p. 254; 84 L, T. 397; 49 
W. R. 451; 70 L. J. Ch. 477; 17 T, L.R. 418, referred to, 

Chinnayya Rawutan v. Chidambaram Chetti, 2 M. 
212 and Dwarka Doss Govardana Doss v. Danakoti 
Ammal, 23 Ind. Cas. 129; 15 M. L, T. 198, explained 
and distinguished. 


Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 704 of 1913, preferred against that 
of the Court of the Principal District Munsif 
of Calicut, in Original Snit No. 618 of 1912, 


Mr. C. F. Ananthakrishna diyar, for the 
Appellant. 


Mr. A. 8, Venku <Acyar,, for the Re- 
spondent, 


JUDGMENT. 


Napter J—This is an appeal from a 
“judgment of the District Judge of Malabar, 
in which he has allowed a decree-debt < 
against an assignor to be set-off against the 
claim by an assignee of the mortgage in a 
mortgage suit. It is admitted that the 
set-cff is not one thatiscovered by Order VIII, 
rule 6, of the Code of Civil Procedure. But 
it is argued that it is a set-off of an 
equitable nature and that the Civil Procedure 
Code not being exhaustive as to rights of 
set-off, it is permissible. There is authority 
for that proposition in a case reporteg in 
Subramanian Chettiar v. Muthuswamt Atyangar 
(1). With the greatest deference to the 
learned Judges I doubt whether it is adyis- 
able to introduce, under the name of equity, 
cases which appear to be rather one of 
hardship on the facts, The doctrine that 
there is aright of equitable set-off is well- 
founded, but has always been confined to 
unascertained sams arising out of the 
same transaction. To give the words 
“equitable set-off” a wider meaning than this 
appears to me to be very dangerous. But 


(1) 17 ML, J, 481, 
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assuming that there could be a-set-off of this, a mortgage without the privity of the mort- 


nature,-we -have to consider whether there 
is.any doctrine under which this equitable 
set-off can be pleaded as an equity attaching 
to the rights of the assignee. What seems 
to he conelusive against this argument is that 
under the express words of the Transfer 
of Property Act an assignment of this nature 
is not an ‘actionable claim’ within the meaning 
of section 132. The principle that trans- 
ferees of an actionable claim shall take it 
subject to all the liabilities and equities to 
which the transferor was subject in respect 
thereof at the date of the transfer is, of 
course, well founded onthe original nature 
ofthe assignment of a chose-in-action under 
English Law; the principle being that a 
person cannot ignore his liability on a debt 
to another person and bring a suit to recover 
that persons’s debt to him simply by assign- 
ing that debt. Prior to the Jndicature 
Act such a suit-could only be brought in the 
name of the original creditor and the debt 
due to the defendant in the suit could, 
of course, be set off. But section 3 of the 
Transfer of Preperty Act contains this defini- 
tion: “ ‘Actionable claim’ means a claim to 
any debt, other than a debt secured by mort- 
gage of immoveable property or by hypotheca- 
tion or pledge of moveable property.” It 
is argued before us that although under 
the strict words of the “Act this equitable 
right of set off could not be pleaded against 
an assignee of the mortgage, still there 
remains available to the defendant a Common 
Lawdoctrine that it can be so set off and that 
this doctrine even goes beyond the language 
of section 132 and makes the assignee liable 
not only to the equities at the date of the 
transfer but toany debts due from theassignor 
to the mortgagor prior to notice having been 
giveh of this assignment by the assignee to 
the mortgagor. The authority relied on in 
support of that proposition was the case of 
Norris v. Marshall (2). Whatever that case 
decides, however, the true doctrine is to be 
found in the language used by the Court of 
Appeal in Turner v. Smith (3), where it 
is said by Mr. Justice Byrne:— 

“The effect in law of taking a transfer of 


(2) (1621) 5 Madd. 475; 55 E. R. 977. 
e (3) 10901) 1 Ch. 213 at p. 219; 83 L. T. 704; 49 
W. B, 186; 70%. J, Oh. 144; 17 T, L. R. 148, 


gagor has been so recently sammed up by 
Cozens-Hardy, J., in the case of Dixon v. 
Winch (4), that I cannot do better than 
adopt his words, which are to be found 
at page 742 of the report: ‘It is well settled 
that where a mortgage is transferred 
without the privity of the mortgagor the 
transferee takes subject to the state of account 
between the mortgagor and mortgagee at 
the date of transfer.’ ” 

This doctrine has been accepted by this 
Court in Chinnayya Rawutan v. Chidambaram 
Chetti (5), The language is, of course, very 
general but I am unable to accept it as laying 
down that not only the state of account 
between the mortgagor and the mortgagee 
with reference to the mortgage is to be 
taken as against the assignee, but also any 
independent debt in no way connected with 
the mortgage which has not been paid 
but is due from the mortgagee to the debtor. 
T know of no anthority and the learned Vakil 
has not been able te show any authority for 
this proposition. The theory that an assignee 
of a mortgage stood in English Law in no 
better position than the assignee of an 
ordinary chose-in-action is opposed to the 
doctrine laid down by the Court of Appeal 
in the case of Taylor v. London and 
County Banking Company (6): “Although a 
mortgage-debt is a chose-in-action, yet, 
where the subject of the security is land, 
the mortgagee is treated as having ‘an 
interest in land,’ and priorities are governed 
by the rules applicable to interests in land, 
and not by the rules which apply to interests 
in personalty.” The reason is thus stated by 
Sir William Grantin Jones v. Gibbons (7): 
“A mortgage consists partly of the estate in 
the land, partly of the debt. So far as it 
conveys the estate, the assignment’’—that is, 
of the mortgage— is absolute and complete 
the moment it is made according to the forms 
of law. Undoubtedly it is not necessary to 
give notice to the mortgagor, that the 
mortgage has been assigned, in order 


(4) (1900) 1 Ch. 736 at p. 742; 69 L.J. Ch. 465; 
82 L. T. 437; 48 W. R. 612; 16 T, L. R. 276. 
a 2 M. 212. 
6) (1901) 2 Ch. 231 at p. 254; 84 I. T, 397; 49 W, 
R. 451; 70 L. J. Ch. 477; 17 T. D. R. 413. 
(7) (1804) 9 Ves, 407; 7 R. R. 247; 82 B. R.8659 
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to make it valid and effectual. 
being absolute at law, the debtor has no 
means of redeeming it bui by paying the 
méney. Therefore he, who has the estate, 


has in effect the debt, as the estate can . 


never be taken from himexcept by payment 
of the debt.” 

I have heard nothing in the case quoted 
to us which is at variance with this doctrine, 
which is laid down by the Court of Appeal. 
It, therefore, follows that in England it has 
never been an accepted doctrine ‘that an 
assignment of a mortgage is covered by 
the same rules that govern assignments 
of other choses-in-action. We have been 
pressed with the decision of the present 
Chief Justice in a case reported as 
Dwarka Doss Govardana Doss v. Danakoti 
Ammal (8) and it is suggested that the 
_reasons given for that decision narrow the 
rights of an assignee of mortgage to the 
rights of an assignee of an ordinary chose- 
in-action. I do not think thatthe learned 
Judge’s reasons bear that interpretation, but 
if they do, I should haveto expressmy dissent 
from them in view of the broad language 
which I have quoted from the decisions of 
the Court of Appeal. It follows, therefore, 
that there is no doctrine under the Common 
Law of England which will support the case 
for the respondent outside the Transfer of 
Property Act. Itis suggested that this set- 
off can be pleaded as a debt which was in 
existence at the time of the assignment. This 
is not the ratio dectdendt of the lower Court 
and, in my opinion, itis not open to the re- 
spondent to argue it here, The judgment-debt 
which he seeks to set off is undoubtedly one of 
a later date than the assignment. The 
original cause of action may have been 
prior to the assignment but as that original 
cause of action has merged in the debt, I 
am clear that he cannot fall back on it 
and ignore the judgment debt at the same 
time as he seeks to use the actual debt 
itself as the basis of the set-off. If he 
was able to ignore the judgment-debt he 
would have to prove the original liability 
-on which itis based and that, of course, he 
has neither attempted to do nor could do 
in the suit. It follows, therefore, that even 
giving the broadest construction to the 


language of the decision in Lurner v. Smith (3) 


he cannot set up this debt as coming 
(8) 23 Ind: Cas. 129; 15 M. L. T. 195, 
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within the phrase “state of account in ex- 
istence at the date of the assignment.” 

Another objection was taken in the lower 
Court to the maintainability of the set-off, 
namely, one of jurisdiction. But we do 
not think it necessary to decide that point, 
as we are Satisfied that there is no equitable 
right of set-off known to law which is a de- 
fence to this mortgage suit. 

The appeal must, therefore, be allowed with 
costs. 

AYLING, J.—I agree. 

Appeal allowed; Suit decreed. 

V.R.P. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Perition No. 106 or 1914-15 or 
KHERI DISTRICT. 
March 381, 1915. 

Present:—Mr. Campbell, J. M. 
MATHURA PRASAD—Derexpanr— 
APPELLANT 
versus 
GANGA—P.aintizvF—Responpenr. 

Landlord and tenant—Thekadar, position of—Oudh 
Rent Act (XXII of 1886), s.3 (10), (11). 

As between a landlord and his thekudar, the latter 
is a tenant under seĉtion 8 (10) of the Oudh Rent 
Act; but as between the thekader.and the cultivating 
tenants, the former is a landlord under section 3 
(11) of the Act, and the latter are his tenants, and 
not sub-tenanis, [p. 862, col. 1.] 

Appeal from the decree of the Commis- 


sioner, Lucknow, dated the th October 1914, 


FACTS of the case appear from the 
order of the Commissioner, which was 
passed as follows :— 


“The plaintiff is a tenant. The defendant 
is a thekadar—a person whom collection of - 
rents in the village in suit has been leased by 
the landlord. It is argued that the defendant 
is an ordinary tenant and that, therefore, the 
plaintiff is a sub-tenant. Acting on this 
theory, the defendant tries to eject the plaint- 
iff on an unstamped notice. 


“This is clearly wrong. Only for certain 
particular purposes, specified in clause (10) of 
section 3, Rent Act, can a chekadar be deemed 
a tenant. A tenant who holds from a 
thekadar is not necessarily asub-tenant. THe 
respondent should. have caused a stamped 
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notice to issue. The appeal is accepted and + the executant admits execution, but this proof must 


the “present notice is cancelled. Costs of 
both Courts on respondent.” 

Baub Ram Prasad; for the Appellant. 

Babu Sahg Ram, for the Réspondent. 

JUDGMENT.—I think that the Commis- 
sioner’s order is perfectly correct. As between 
Government and the lessee, the latter is a 
tenant under section 3 (10); but as between 
the lessee and the cultivating tenants the 
former is a landholder under section 3 (11). 
Respondent is not a sub-tenant of the lessze, 
and it has been rightly neld that the notice 
of ejectment should have been stamped. 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE ORDER No. 56 or 
1915. 

May 26, 1916. 
Present:—Justice Sir John Woodroffe, Kr., 
Mr, Justice D. Chatterjee and Mr. Justice 
Newbould. 

SATISH CHANDRA MITRA—PLatntire 
—-APPELLANT 
versus 


JOGENDRA NATH MAHALANOBIS AND 
OTHERS—DEFENDANTS-RESPONDENTS, 

Evidence Act (I of 1872), ss. 68, 70—Document 
requiring  atteslation—Admission of execution by 
executant, effect of. 

Per Woodroffe, J. (concurring with D. Chatterjee, J.) 
—In the ċase' of a document required by law to be 
attested, the admission by a party to ib of its execu- 
tion dispenses with the necessity of proving its 
execution as against him, but as against persons 
other than the party making the admission the 
document is not admissible in evidence until it has 
been proved by attesting witnesses in the manner 
prescribed by section 68 of the Evidence Act. [p. 864, 
col. 2. 

a ah Nath Mukhopadhya v. Nitai 
Bundopadhya, 7 CO. W. N. 384, distinguished. 

Per Newbould, J., dissentient.—An admission by the 
sole executant of an attested document of its 
execution by himself dispenses with the necessity 
of calling an attesting witness under section 68 of 
the Evidenee Act for the purpose of proving its 
execution as against any person. [p. 863, col. 2.7 

Per D. Chatterjee, J—Sectoin 70 of the Evidence 
Agt seems to be an exception tothe general rule con- 
tained in section 68. This exception must be read 
by the light of the words used in it, and so reading 
the section, the meaning seems to be that an 
es~amination of an attesting witness will not be 
necessary for the purpose of proving the execution 
~of a dooument required by law to be attested if 


Churn 


be considered as confined in its operation only to 
the person making the admission. [p. 863, col. 1.] 

Per Newbould, J.—Section 70 of the Evidence Act 
must be read as a proviso to section 68 and section 
68 must be read subject to the provisions of the 
subsequent sections. Where an executant admits 
execution of an attested document, the document 
is admissible as against persons other than the 
executant without the formality of proof by an 
attestor, butsuch admission will not prove the docu- 
ment as against such persons. [p. 863, col. 2.] 


The appeal was first heard by D. Chatter- 
jee and Newbould, JJ., on 5th May 1916, 
when their Lordships delivered the following 

JUDGMENT. 

Cuatrersen, J.— This was a suit upon a 
mortgage bond. The defendant No. 1 was 
the executant of the mortgage and the other 
defendants derived title to the mortgaged 
property subsequently by execution and 
certificate sales. The defendant No. 1, exe- 
cutant of the document, admitted the 
mortgage-deed and the first Court gaye a 
decree on the basis of the mortgage. 

It appears that defendants Nos. 8 to 5 
made an attempt to have the case postponed 
for the purpose of ‘getting an order of 
transfer of the case to the Court of the 
Sub-Judge for trial with another suit in 
the same matter. Before tke order of the 
District Judge on the application for transfer 
was recorded the case was disposed of by the 
learned Munsif. Upon ‘appeal, the learned 
Sub-Judge remanded the case holding that 
the document, that is, the [mortgage-deed, 
had not been proved by the -examination of 
any of the attesting witnesses as required by 
section 68 of the Evidence Act. 

On appeal, it is contended before us that 
the order of the learned Judge below is 
wrong, in that section 70 of the Evidence 
Act provides that the admission of a party 
to an attested document of its execution 
by himself shall be sufficient proof of its 
execution as against him, though it be a 
document required by law to be attested 
and that, therefore, it was not necessary to 
prove the attestation of the document. 

It is contended by the learned Vakil for 
the respondents, however, that an admission 
of the execution by the executant has the `’ 
effect of proving the document as againat 
the party making the admission and not as 
against them, and as they stated in the 
written statement that the document was not 
executed in accordance with law, the docu» 
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ment ought to have been proved, so far 
as they are concerned, in accordance with the 
general provisions of section 68. 

Section 68 provides that if a document 
is required hy law to be attested, it shall 
not be used as evidence until one attesting 
witness. at least has been called for the 
purpose of proving its execution, if there 
be an attesting witness alive, and subject 
to the process of the Court and capable of 
giving evidence. Section 69 provides for 
cases where no attesting witness can be 
found. Section 70 says that if a person who 
has executed a document admits the execu- 
tion, then that will ke taken as sufficient 
proof of its execution as.against him, i.e., the 
person making the admission. Section 70, 
therefore, seems to be aù exception to the 
general rule contained in section 68, This 
exception must be read by the light of the 
words used in it and so reading the section, 
the meaning seems to be that an examina- 
tion of an attesting witness will not be 
necessary for the purpose of proving the 
execution if the executant admits that he 
has executed the document, but tbis proof 
must be considered as confined in its opera- 
tion only to the person making the ad- 
mission. If that be so, the defendants 
Nos. 3, 4 and 5, who do not admit execution 
of the document, cannot be said to be bound 
by the sufficiency of the proof- of -the 
execution supplied by the admission of the 
executant. This contention of the learned 
Vakil for the respondents seems to be 
supported by principle also. The defendant 
No. 1, I take it, executed the mortgage 
aud thereafter he made sales in favour of 
. the respondents, or the respondents derived 
title to his right, title and interest existing 
after the execution of the mortgage. If it 
were to be held that the respondents were 
bound by the admission made by the exe- 
cutant subsequent to their acquisition of 
title, it would be sinning against the law 
of admissions, because 
executant of the document would be making 
a derogation from his’ own grant by making 
an admission to the detriment of persons 
dexiving title from, or through, him before 
the admission. 


In this view of the case, I think: that 
the lower Appellate Court was right in 
sending the case back for the formal 


in that case, the - 


proof of the document as against defendants 
Nos. 8, 4 and 5, who did not admit «the 
execution of the document. I would, there- 
fore, dismiss the appeal with costs. < 

As there has been a difference of opinion 
in this case, it will be placed: before the 
Hon'ble the Chief Justice so that it may 
be referred to a third Judge. The point on 
which the Court has differed, is whether 
in a suit on a mortgage-bond, the admis- 
sion of execution by the sole mortgagor 
made after the transfer is sufficient to 
render it unnecessary for the mortgagee to 
comply with the provisions of section 68 
of the Evidence Act, in order to prove the 
execution of the document as against the 
subsequent transferees of the mortgaged 
property who do not admit the execution, 
or must the execution be formally proved 
against ‘them. 

Newsoutp, J.—In this case, I regret that 
I am unable to agree with my learned 
brother. We are, I think, agreed that sec- 
tion 70 of the Evidence Act must be read 
by way of proviso to section 68. From 
this it appears to me to follow that an 
admission by the sole executant of an 
attested document of its execution by him- 
self dispenses with the necessity to call an 
attesting witness under section 68 for the 
purpose of proving its‘execution. There is 
a marked differehce in the language 
used in the two. sections 68 and 70. 
Section 68 speaks of the document 
being used as evidence, section 70 of 
its being proyed. Under section 70 and 
even apart from it, the admission of a 
party to an attested document cannot prove 
it against a person who is not a party to 
it. But I see: no reason why such admis- 
sion should not render the document ad- 
missible in: evidence against him. The 
admission does not prove the document 
against him, but itis sufficient to prevent 
his taking the technical plea that the 
provisions of section 08 have not been com- 
plied with. 

‘I am aware that a contrary view was 
expressed by a Divisional Bench of this 
Court in Jogendra Nath Mukhopadhyay. Nitat 
Churn Bundopadhya (1). But this is only 


(1) 70. W. N. 884: , > 
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an obier dictum, as the document there in e the mortgagor. 


question was held to have been proved to 
be duly attested on other grounds. The 
correctness of the view taken by the 
learned Judges who decided this case has 
been doubted in Ameer Ali and Woodroffe’s 
Law of Evidence 5th Edition, page 506, 
where it is stated, if the admission of the 
executant has not the effect of dispensing 
with proof of attestation there was no neces- 
sity for the section at all, as recourse may 
be had to the general provisions of 
the Act relating to admissions if the 
admission of exécution is to be used only 
in the sense of an admission of signing 
only. 


It, therefore, seems to me that section 68 
must be read subject to the provisions of 
subsequent sections and where an executant 
admits execution of an attested document, the 
document can be used as evidence against 
other parties to the suit and proved in the 
ordinary way without it being necessary to 
call, or prove the handwriting of an attest- 
ing witness. 

I would, therefore, decree the appeal 
and set aside the order of the learned 
Subordinate Judge remanding the case for 
a fresh trial and direct him to dispose 
of the appeal on the evidence on the 
record. . 





In consequence of this difference cf 
opinion, the case was referred to Wood- 
roffe, J. 

Babus Bepin Pehari Ghose and Surendra 
Kumar Bose, for the Appellant. 

Dr. Sarat Chandra Basak and Babu dsita 
Ranjan Ghose, for the Respondents. 


JUDGMENT. 


Wooprorrs, J.—In the case of a document 
required by law to be attested the admission 
of‘a party to it of its execution by himself 
is under section 70 of the Evidence Act 
‘sufficient proof. of itsexecution as against 
him, If, therefore, the question hal arisen 
solely between the plaintiff and the mort- 
gagor in this case, it would not have been 
` necessary. to have called any attesting 
witnesses or other evidence. The admis- 
sion by the party to the documen! would 
have dispensed with the necessity of all 
further proof. In the present cass, how- 
ever, there are other defendants than 


The learned Pleader who 
appears on behalf of the plaintiff admits 
that the admission of the mortgagor is 
not evidence against his co-defendants and 
that it will, therefore, ba necessary for him 
io produce by evidence affecting these co- 
defendants that the mortgage was executed 
and operative. He, however, contends that 
the effect of the admission by the executor 


is to dispense him from proof in a 
particular form, namely, by calling an 
attesting witness. He contends that the 


effect of sections $8 to 72 of the Evidence 
Act is that where there are several defend- 
ants against whom a mortgage is suught 
to be proved and one of the defendants 
being the executant of the document 
admits execution, that admission, whilst 
not dispensing with the necessity of proof 
of the mortgage as against the defendants 
other than the executant, does dispense 
with the necessity of calling an attesting 
witness. I am, however, unable to agree 
with this contention. The effect of sec- 
tior 70 is, in my cpinion, that the proof 
by calling attesting witnesses is dispensed 
with where the party executant admits 
execution, only as against him, but where 
there are other defendants than the party 
making such admission, the document is 
not admissible in evidence as against 
them until i-has been proved by an 
attesting witness in the manner prescribed 
by the Act. It is the common practice 
that a document is admitted against 
a particular party only or for a par- 
ticular purpose and not as against other 
parties or for other purposes. In the 
case before me it is, in my opinion, 
necessary not only to prove tte docu: 
ment as against the defendants other 
than the admitting executant but to prove 
it in the way required by sections 68 
and 69, namely, the production of an attest- 
ing witness. The admission of the exe- 
cuting party has no effect at all except 
as regards the party himself, As regards 
others, the position is just the same as 
if there had been no such admission; that 
is, the case must be proved against them 
in the way required by those sections. The 
decision in the case of Jogendra Nath Muk- 
hopadhya v. Nitai Churn Bandopadhya (1) 
does not touch the matter before us, for 
there the question was not as to the 
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effect of an admission by an executant 
upon the question of the proof required 
against parties other than the executant 
nor does the passage cited from the text book 
quoted in Mr. Justice Newbould’s judgment 
refer to the matter now in issue, but to the 


point which appears to have been raised by ` 


the decision in Jogendra Nath Mukhopadhya.v. 
Nitai Churn Bandopadhya (1). That decision 
is open to this construction that even 
when the executant admits execution, his 
admission is proof of execution or signing 
_only and does not dispense with proof 
of attestation. If this be the meaning 
of that judgment, I am unable to agree 
with it as I think that the admission of 
the executant has the effect of dispensing 
with the proof of attestation as against 
him. For if the admission of execution is 
to be understood only in the sense of an 
admission of signing, then there was no 
necessity of section 70 at all, regard 
being had to the general provisions of 
the Evidence Act relating to admission. 
This is also indicated by the last words 
of section 70 “though it be a document 
required by law to be attested.” I, there- 
fore, agree with the conclusion of Mr. 
Justice Chatterjee that in a suit on a 
mortgage-bond the admission of execution 
by the sole mortgagor does not dispense 
with the necessity of complying with the 
provisions of section 68 of the Evidence 
Act, in order to. prove the execution of 
the document as against other parties inthe 


- suit who do .not admit such execution. I 


think that a document must -be proved as 
against them in accordance with the pro- 
visions of sections 68,62 and 71 of the 
Evidence Act. 


I, therefore, dismiss this appeal with costs, 
three gold mohurs, each hearing. 


Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
| COURT. 
Ctvit Miscentanzous APPEAL No. 5 or 1916. 
February 22, 1916. 

Present:—Mr. Lindsay, J. C. 
BISMILLA BEG—Derenpant —ÅPPLICANT— 
APPELLANT 
versus 
AZAM ALI BEG—PLAINTIFE—OPPOSITE 
PARTY—RESPONDENT. 

Ex parte decree—Merits, decision on—Defendant’s 
evidence partly recorded—Default of defendant on 
adjourned hearing—Remedy—Civil Procedure Code 
(Act V of 1908), O. IX, 7.13, 0. XVII, 1.38. 

Where some of the defendant’s evidence is 
recorded and he makes default on an adjourned 
date of hearing and the Court proceeds to decide the 
suit on merits, although professing to pass an er 
parte decree, the defendant’s remedy lies by appeal 
and not by application for setting aside the ew parte 
decree. [p. 865, col. 1.] 
~ Appealagainst the order of the Subordinate 
Judge, Unao, dated the 15th January 1916. 

Babu Rudra Dat Sinha, for the Appellant. 

Pandit Brijnath Sharga and Babu Mahesh 


Prasad, for the Respondent. 


JUDGMENT.—This a miscellaneous ap- 
peal directed against an order of the Sub- 
ordinate Judge of Unao. It appears that the 
applicant was the defendant ina suit for 
foreclosure in which issues were framed in 
the month of March 1915. The 25th of August 
1915 was fixed for the hearing of evidence 
in the case. For that date the defendant- 
applicant summoned seven witnesses, three of 
whom were absent. The four who were in 
attendance were examined. The case was 
adjourned to the 31st of August 1915 on an 
undertaking given by the defendant that he 
would produce the absent witnesses in Court 
on that date. The defendant and his wit- 
nesses failed to appear on the 31st of August 
1915 and the Court proceeded to give judg- 
ment. The judgment shows that the evidence 
which had already been taken on behalf of 
the defendant was examined by the Court 
and although the Court professed to pass an 
ex parte decree under the provisions of 
Order IX, it is quite clear thatthe case was 
not decided in this way at all, and that the 
reference to Order IX in the judgment of the 
Subordinate Judge was wrong. The provision 
of the law which was applicable to the 
circumstances of this case is Order XVII,° 
rule 3. After the case bad been decided, an 
application was put in by the defendant 
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under” Order IX, rule 13. He asked the 
Court to set aside the decree and to bave the 
case started afresh, pleading that he had 
been detained by rain on the 31st of August 
and that he had thereby been prevented 
from reaching the Oourt in time. This ap- 
plication was refused by the Subordinate 
Judge. I have heard Counsel in support of 
the application and I have also heard Counsel 
for the other side. It appears to me that 
the defendant-applicant has mistaken his 
remedy. As I have already mentioned the 
provisions of Order IX were not applicable 
to this case at all and the defendant ought to 
have sought relief by way of appeal against 
the decree of the lower Court. Iam unable 
to give him any relief in this appeal, which 
I accordingly dismiss with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Orvin Appeat No. 592 or 1911. 
October 18, 1915. 

Present: —Mr. Justice Rattigan and 
Mr, Justice LeRgssignol. 

ABDUL SAMAD~—P.arntiry— 
APPELLANT 
versus 
MUNICIPAL COMMITTEE, DELHI, AND 
SECRETARY OF STATE ror INDIA 


— DEFENDANTS — RESPONDENTS, 

Principal and agent—Decree against 
acquiesced in—Agent, whether can appeal. 

Plaintiff sued the Municipal Committee, Delhi, for 
certain reliefs on account of their refusal to sanction 
the proposed erection by the plaintiff of a building 
on asite, the lease of which had been sold by 
auction by the Committee to the predecessor-in-title 
of the plaintif. The Committee justified their 
refusal on the ground that they had sold the lease 
as trustees of the Crown and that no permanent 
building could be erected on nazul land. The 
Secretary of State then applied to be made a 
party andthe application was sanctioned, on the 
ground that the Committee was merely a kind of 
agent or trustee for the management of the land 
of which the Secretary of State was the beneficial 
Owner. 

The first Court decreed the plaintiff's suit and 
from this decree the Committee alone appealed. 
This appeal having been accepted by the Divisional 
*Indge, the plaintiff preferred a further appeal: 

Held, that the Committee, who were merely agents, 
were not competent to appeal to the Divisional Judge 


principal 


when the principal had withdrawn from the contest 
and that, therefore, the first Court’s decree must be 
restored. [p. 867, col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Delhi, dated the 6th 
February 1911. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellant. 

Lala Motz Sagar, for the Respondents. 

JUDGMENT. 

LeRossienor, J.—This suit arose out of the 
refusal of the Municipal Committee, Delhi, 
to sanction the proposed erection by the 
plaintiff of a building on a site, the lease of 
which had been sold by auction by the 
defendant Committee in 1892 to one 
Muhammad Ishak and had subsequently 
passed into the hands of the plaintiff. 


The original pleas of the Committee were 
that they had sold the leases as trustees of. the 
Crown, and thatas no permanent building 
could be erected on nazul land, their refusal 
to grant plaintiff’s application to build was 
justified. 


Next, the Secretary of State applied to be 

made a party to the suit; his right to be 
impleaded was contested by the plaintiff 
and the matter was concluded by a decision® 
of this Court, dated 30th June 1909, in 
which it was held that the Secretary of 
State was the beneficial owner and that the 
defendant Committee was merely a kind of 
agent or trustee for the management of this 
land which was admittedly nazul, and the 
Secretary of State should, therefore, be made 
a party to the suit, 


Accordingly, the Secretary of State was 
impleaded and his impleadment was sup- 
ported by the Municipal Committee. 

The first Court found throughout against 
the defendants; it held that the pleas of the 
Crown were invalid; that the Municipal 
Committee in auctioning the leases had not 
exceeded its rights; further, with ‘reference 
to a plea advanced by the defendant 
Committee only after the Secretary of State 
had been impleaded, it decided that in spite 
of section 36 of the Municipal Act of 1891, 
the contract was binding on the Committee. ` 

It then decreed all the reliefs claimed by 
plaintiff except that the amount of damages 
payable by the Committee was fixed at 
Rs. 175 instead of the Rs. 1,400 claimed, and 
gave costs against both defendants, 
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From this decree the Committee alone 
appealed and the learned Divisional Judge 
dismissed plaintiff’s suit, holding that the 
land in suit belonged to the Committee and 
that section 36 of the Municipal Act rendered 
the contract invalid. 


Against this-appellate decree the plaintiff - 


has preferred this further appeal which, in 
our opinion, must succeed. 

The Committee did not come into Court 
with the plea that they were the owners of 
the land, on the contrary they described 
themselvesas mere trustees or agents on 
behalf-of Government. It is the Committee 
and not the plaintiff who are on the horns 
‘of a dilemma. Had they described 
themselves as owners of: the land, the 
Secretary of State would have had no locus 
standi, but they described the Secretary of 
State as the real owner, and the real owner 
acquiesced in the decree of the first Court. 

How could the mere ageut contest the 
appeal when his , principal had withdrawn 
from the contest? 

On the merits, the decision must be 
decidedly against the Committee. Their 
ground for their refusal to sanction the 
plaintifi’s application was not any contrayen- 
tion of any bye-law but their inability to 
sanction any building atall on the land in 
suit, | 

This was found by the first Court not to 
be the case against both defendants, and the 
injunction issued by the Court restraining 
the Committee from prohibiting building for 
the reason alleged was perfectly justified. 
The sumawarded as damagés was by no 
means excessive and we refuse to interfere in 
that matter. 

So far as we are able to understand the 
case, we think the Committee have been ill 
advised in their pleas, but on these pleas 
we do not doubt that plaintiff is entitled 
to the decree granted by the first Court; had 
the Committee urged that the land 
belonged to them, the result might well 
have been different. 


We accordingly accept this appeal and 
restore the decree of the first Court with 
costs thronghout, 

i Appeal accepted. 
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Ka 2. 
SIND JUDICIAL a ai 
COURT. 

First Civu: Aprgat No. 9 or 1914, 
September 24, 1915. 
Present:—Mr. Pratt, J. C., and Mr. Boyd, 

A. J. ©. 
KHUDADAD wald MAHOMED-——PLAINTIFF 
— APPELLANT 
VETSUS 
MORIOKHAN AND anorHer—DerenDants— 
RESPONDENTS. 

Limitation Act (IX of 1908), ss, 5,12, Sch. I, Art. 
156—Civil Procedure Code (Act V of 1908), 0. XLI, rl 
—Appeal from decree—Decree prepared after judg- 
ment— Judgment deferring preparation of decree till 
payment of penalty —Limilation, starting point for, 

Where a Court givesa judgment but refuses to 
give a decree till the successful party complies 
with a certain condition, the Conrt virtually 
postpones the decision of the suit. The effect of 
such an order is to pronounce œ provisional juđg- 
ment, which does not become operative until the 
decree is prepared. The latter date is the date of 
the judgment as wellas of the decree from which 
limitation rans. [p. 868, col. 2.] 

Where, therefore, a Court by its judgment directed 
that the decree ‘was to be prepared only after a 
certain amount due as penalty was paid and the 
decree was actually signed three months after 
the judgment onthe day when the penalty was 

aid: 

Held, that time commenced to run, for the purpose 
of appeal, from the date of the decree. [p. 868, col. 2.] 

Ranjit Singh v. Ilahi Bakhsh, 6 A. 520; A. WN 
(1883) 151, referred to. « 

Topandas v. Manager, Encumbered Estates, 10 Ind. 
Cas. 210;5 S. L. R.47 and Lakhoomal vy Joomromal, 
18. L. R. 71, distinguished. ~ 

_Appeal against the decree of the Addi- 
tional Judicial Commissioner, Sind. 

Mr. Parsram Tolaram, for the Appellant. 

Mr. Rewachand Vasanmal, for the Respond- 
ents. 

JUDGMENT. 


Pratt, J.. C.—This was a sait for a 
declaration to compel defendant to effect 
mutation of names in the Collector's regis- 
ter in respect of land which he had sold 
to the plaintiff. The Judge decreed the suit, 
subject to the condition that plaintiff should 
pay to the defendant prior to the mutation 
of names a sum of Rs. 300, balance of 
the purchase-money, -and a sum of 
Rs. 150 for damages. 

The plaintif appeals in respect of this 
condition of Rs. 150. 

A preliminary objection taken is thatthe | 
appeal is time-barred. The judgment of the- 
lower Court was delivered on llth August 
1913, but as the Judge considered that 
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plaintiff was liable under the Stamp Act 
to pay a penalty on the .sale-deed, the 
Judge ordered that the decree should not 
be drawn up until that penalty had been 
paid. By various orders from time to time 
the period for paying penalty was extended 
and the decree was prepared and signed 
: on the 2lst November 1913, the date on 
which the penalty was eventually paid. 

The appeal was filed on 17th February 
1914, and is, therefore, time-barred unless 
plaintiff is entitled to treat this latter 
date as the starting point for limitation. 

The cases cited in argument refer to 
section 12 of the Limitation Act. A party 
is not entitled to an allowance for the 
interval between the delivery of judgment 
and the signing of thedecree under that 
section, unless the delay in obtaining 
copies was due to decree not being pre- 
pared or signed. This was the decision 
the case of Topandas v. Manager, 


in 
Encumbered Estates (1). So also if 
the plaintiff has not applied in time 


for copies of judgment and decree, he will 
not be excused on the ground that the 
decree was not in existence at the date 
of his application, for the decree relates 
back to the date of judgment and he must 
make application for a copy of decree in 
reference to that date, and if he does not 
do so, the delay is not due to time 
requisite for obtaining a copy. This was 
so decided in the case of Lakhoomal v. 
J.omromal (2). 

But the present case rests on grounds 
quite distinct from section 12 or indeed 
section 5 of the Limitation Act. The delay 
in the preparation of the decree was not 
an administrative delay due to the laches 
of the officer of the Court—but the Court 
by its own order directed that the decree 
should not be drawn up on the day that 
it gave judgment. Now the decree ag 
pointed out in Ranjit Singh v. Ilahi Bakhsh 
(3) is “ in substance as well as in form 
the mouthpiece of the suit in its imme. 
diate result and without it the dispute 
between the parties would not be intelli- 
gible.” When, therefore, the Court gave a 
judgment but refused to give a decree, 


(1) 10 Ind. Cas. 210; 5 8. L. R. 47. 


(2) 18. L. R. 71. 
(3) 5 A. 520; A. W. N, (1883) 151, 
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the Court postponed the decision of the 
suit. It said in effect, I am prepared to 
decide the suit in accordance with this 
judgment but I shall not do so until 
you have paid the penalty under the Stamp 
Act. The effect of this order was to make 
the judgment delivered on the llth August 
1913 a provisional judgment, which did not 
become an operative judgment until the 21st 
November 1913 when preparation of the 
decree was ordered. We think the latter 
date is the date of the judgment as well as 
of the decree from which limitation rung 
and that the appeal is, therefore, in time, 


On the merits the case is a very simple 
one. The lower Court imposed upon the 
plaintiff the condition that he should pay 
Rs. 150 damages before the mutation of 
names was effected. The covenant in the 
sale-deed as to mutation of names imposes 
no other condition than that the balance 
of the purchase-money should be first 
paid. The case for the condition as to 
damages rests solely on an alleged oral 
agreement, but we think that evidence of 
this oral agreement was wrongly admitted by 
the lower Court for it is excluded by section 
92 of the Indian Evidence Act, 


Mr. Rewachand attempts to apply one or 
the other of the first three provisos -to that 
section, The first proviso refers to proof of 
any fact which would invalidate any document 
but this is not the case here, forthe defend- 
ant had admitted the validity of the deed 
and seeks to vary it. The second proviso 
refers to separate oral agreements as to any 
matter on which a document is silent, and 
which is not inconsistent with its terms, 
Now the covenant’as to mutation of names 
may be something separate and distinct 
from the transaction of sale. But granting 
this the fact “remains that there is a 
covenant as to mutation of names in the 
document and so the document is not silent 
on the point and the condition pleaded is 
inconsistent with that covenant. Then 
as to proviso three there can be ro question 
of a condition precedent for the defendant 
would not have signed the deed if the pay- 
ment of damages was a condition precedent. 


There is a covenant in the sale-deed as to 
mutation of names and it is not, therefore, 
open to the defendant to vary the terms of 
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it by an oral agreement: 
therefore, succeed. 

We vary the decree of the lower Court by 
granting the plaintiff an injunction requiring 
defendant to effect mutation of names on 
pimeni of the purchase-money of Rs. 300 
only, ; 

The order of the lower Court as to costs 
must also be varied. We direct that the 
defendant should pay costs of the plaintiff 
both in the lower Court and in this appeal. 

Appeal allowed with costs. 

Appeal allowed. 


The appeal must, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE ‘Decrees No. 1107 
or 1914. 

Civit Rute No. 326 or 1916.* 
May 11, 1916. 
` Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
NURI MIAH-~—Derenpant No. 1— 
APPELLANT — PETITIONER 
VeTSUS 
AMBICA SINGH AND ANOTHER— PLAINTIKE 
AND DEFENDANT No, 2— RESPONDENTS 


— OPPOSITE PARTY. 

Muhammadan Law—Pre-emplion, right of, if eatin- 
guishable by subsequent events—Right, existence of, till 
decree—Partition during pendency of pre-emption suit, 
effect of, on co-sharer’s right of pre-emption —Plea raised 
for first time in final Court of Appeal, when can be 
entertained—Suit, circumstances after institution of, 
when to be taken into consideration by Court. 

A plaintiff in a suit for pre-emption is bound to 
establish not only that the pre-emptive right claimed 
by him existed at the date of the sale and at the date 
of the institution of the suit, but also that it existed 
up to and at the date of the decree of the primary 
Court. [p. 570, col. 2; p. 874, col, 1.] 

Therefore, where before the date of the decree in 
a suit for pre-emption instituted by a co-sharer in a 
joint property, the property is partitioned in parti- 
tion proceedings which were pending, the suit can- 
not be decreed in favour of the plaintiff. [p. 871, 
col. 2; p. 874, col. 2.] 

Rai Charan Mandal v. Biawanath Mandal, 26 Ind. 
Cus. 410; 20 O. L. J. 107, followed. 

Ram Gopal v, Piavi Lal, 21 A, 441; A. W.N. (1899) 
63; Tafazul Husain v. Than Singh, 6 Ind. Cas. 426; 32 
A. 567; TA. L. J. 715; Sanwal Das r. Gur Parshad, 4 
Ind. Cas. 179; 90 P. R. 1909; 159 P, W. R. 1909; 147 
P. L. R. 1909, approved. 


‘Faiz Baksh v, Ramjidas, 34 P. R. 1875, not ap- 
proved, ; 








*This Rule was obtained to review the decision of 
Sharfuddin and Roe, JJ., who originally heard the 
appeal and dismissed it, vide 82 Ind, Cas. 893—Ed. 
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Per Mookerjee, J.— When a question of law is raised 
efor the first time in a Court of last resort upon the 
construction of a document or upon facts either*ad- 
mitted or proved beyond controversy, it is not only 
competent but expedient, in the interests of justice, to 
entertain the plea. [p. 872, cols. 1 & 3.] 

Connecticut Fire Insurance Co. v. Kavanagh, 
(1892) A. O. 478 at p. 480; GL L., J. P. O, 60; 67 L., T, 
608; 57 J. P. 21, referred to. 

Ordinarily the decree in a suit should accord with 
the rights of the parties asthey stand at the date of 
its institution. But this principle is not of universal 
application. Where it is shown that the original 
relief claimed has, by redson of subsequent change of 
circumstances, become inappropriate or that it is 
necessary to base the decision of the Court on the 
altered circumstances in order to shorten litigation 

“onto do complete justice between the parties, it is 
incumbent upon a Court of Justice to take notice of 
events which have happened since the institution of 
the suib and to mould its decree according to the 
circumstances as they stand at the time the decree is 
made. [p. 878, col. 1.] 

The right of pre-emption, which arises from the 
moment the sale is effected by a co-sharer, is not 
always enforceable as it stands at the time of its 
origin, it is liable to be extinguished by events sub- 
sequent. [p. 874, col. 1.] 

In order that a right of pre-emption may be en. 
forced by a suit, tho right must exist and retain its 
enforceable character when the decree is made by 
the primary Court. [p. 874, col. 1.] 

Appeal against the decree of the District 
Judge, Saran, dated the 7th of April 
1914, reversing that of the Subordinate 
Judge, 2nd Court of that District, dated the 
16th of January 1914. 

FACTS material to the report appear 


from the judgment of Mookerjee, J. 


Maulvi Khurshed Husain (with him Mr. 
A. S. M. Akram), for the Petitioner.—The 
Subordinate Judge dismissed the suit on 
16th January 1914 and the District Jndge 
reversed the decision and decreed the suit 
on the 7th April 1914. But before the 
date of these decisions, on the 2nd Septem- 
ber 1913, the partition proceedings were 
completed. Consequently before the decision 
of the (azz, the plaintiff ceased to bea 
co-sharer and hence could not get a decree 
of pre-emption. Refers to Ram Gopal y. 
Piari Lal (1), Tafazul Husain v. Than 
Singh (2). f 

Babu Sarat Chandra Roy Chowdhury, for 
the Opposite Party.—The point has been 
taken forthe first in this application for 
review. I submit the cases of Ram Gopal 
v. Piari Lal (1) and Tofazul Husain v. 


(1) 21 A. 441; A. W. N. (1899) 63. è 
(2) 6 Ind. Cas. 426; 32 A, 567; 7 A. L. J. 715, 
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Than Singh (2) are of questionable 
authority. There is no case either in Hedaya. 


or In Durr-ul- Mukhtar which lays down that 
the fact of partition being complete after 
the institution of a suit for pre-emption would 
extinguish the right of pre-emption. The 
right of pre-emption which accrues on the 
sale of the joint property, if subsisting up to 
the date of the institution of the suit for 
pre-emption, is sufficient for giving a decree 
for pre-emption. Otherwise the result would 
cause hardship; for example, ifa suit for 
pre-emption is carried up to the Privy 
Council and lasts for a number of years, it 
would be difficult to get any suit of pre- 
emption decreed, if in the meantime a 
partition proceeding is instituted at the 
instance of the co-sharer who sold his share 
to an outsider. Then, again, the decree ought 
generally to refer to events as they existed 
at the date of the institution of the suit 
and not events that subsequently took 
place. Refers to Sakina Bibi v. Amiran (8); 
Rohan Singh v. Bhao Lal (4); Janki Prasad 
y. Ishar Das (5). 


JUDGMENT. 


Rute No. 326 or 1916. 

Sanperson, C. J.—In this case the action 
was for pre-emption. The suit was dis- 
missed by -the Court of first instance on 
the 16th of January 1914. But on appeal 
to the District Judge, that decision was 
reversed, and the District-Judge decreed 
the suit, holding asa matter of fact that 
the ceremonies had been duly performed, that 
the defendant-purchaser was not a co- 
sharer and that the property was joint 
property at the time of the institution of 
the suit. From that, the defendant appealed 
to the High Court, and that appeal was 
dismissed by the two learned Judges who 
constituted the Bench on that occasion*. 
Then a Rule was obtained by the defendant 
calling upon the plaintiff to show cause 
why that judgment should not be reviewed 
upon three grounds, the main ground being 
that the conditions which were necessary 
to give a right to the plaintiff to pre- 


(3) 10 A. 472; A. W. N. (1888) 177. 
(4) 3 Ind, Cas. 42; 31 A. 530; 6 A. L, J. 699. 
(5) 21 A. 374; A. W. N, (1899) 126. 


pes 


See 32 Ind. Cas, 893 —Ed. 
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emption did not exist at the date of.the 
decree, and that is the point which has 
been mainly argued, and, if I may say 
so, very well argued by the learned Vakil 
for the plaintiff on this occasion. In 
order to appreciate the point itis neces- 
sary to state three or four facts. One 
Bansidhar sold his interest in the pro- 
perty on the 12th of Jaly 1912 to 
the Ist defendant whose name was Nuri 
Miah, and at that time there were 
partition proceedings pending. On the 8th 
of October 1912, the plaintiff instituted 
the present suit to assert his right of 
pre-emption. The partition proceedings were 
completed on the 2nd of ‘December 1913,° 
by reason of the issue of the notice under 
section 92 of Estates Partition Act. The 
first decree in this suit, as I have already 
mentioned, was on the 16th of January 
19 4, after the date when the partition 
proceedings were completed. In that decree 
the defendants succeeded and it was not 
until the 7th of April 1914, when the 
District Judge’s decision was given that 
the plaintiff got his decree for pre- 
emption. I do not think it matters 
which of the dates is taken, whether 
the 16th of January 1914, or the 7th 
of April 1914, because both of them 
are subsequent to the 2nd of December 
1013, when the partition proceedings were 
completed. 


Now, the point taken by the learned 
Vakil on behalf of the defendants is that 
in such acase as this, namely, ina suit 
for pre-emption, the right of the plaintiff 
to get pre-emption must exist not only at 
the time of the sale, but also „at the 
time of the institution of the suit and 
finally up to and at the date of the 
decree. The principleis thus stated in Sir 
R. K. Wilson’s Digest of Anglo-Muham- 
madan Law, at page 400: “The co-sharer- 
ship participation in appendages, or owner- 
ship of contiguous property, as the case 
may be” — this being a case of co-sharership — 
“must not only exist at the time of the 
sale which gives rise to the claim of pre- 
emption, but must continue to exist down 
to the time when the suit is instituted, 
and (it seems) even down to the decree. ” 
Of course, that is not an authority, and I 
do not refer to it as an authority, but I only 
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refer to it for the purpose of stating what 
is considered by the text writers as the 
principle. The question remains whether 
that principle is right. 

Now, both on ‘the ground of principle and 
also by reason of the authorities to which 
M. Roy Chowdhury has very rightly drawn 
our attention, although- some of them are, 
in my opinion, directly against him, I 
think this Rule must be made absolute. The 
principle, I think, cannot be better stated 

-~ than it is in the case of Tafazul Husain v. 
Than Singh (2), where the judgment was 
given at page 5704, That was a case in 
which partition proceedings had taken 
place, and at the time of the decree the 
property was no longer a joint property. 
The learned Judges said there: “We think 
that the decisions of the Courts below were 
correct. The plaintiff’s right was based upon 
the fact that he was partner with the 
vendor. To quote Hamilton’s Translation 
of the Hedaya, shafa relates to a thing 
held in joint property and which has not 
been divided off. The right of shafa is 
founded on a precept of the Prophet who 


kad said, ‘the right of shafaholds in a- 
partner who has not divided off and taken 
separately. ” I pause there to say, that I 


think that is the principle which applies 
to this case; the plaintiff's right was based 
upon the fact that he was a partner with 
the vendor; at the time of the sale he 
was a partner with the vendor; at the 
time of the institution of the suit he was 
a partner with the vendor; but at the 
time the decree was made, in 1914, . the 
joint property had ceased toexist, for the 
property had been divided into different 
shares which had become the separate 
property of the individuals who were. 
entitled to the shares under the partition 
proceedings; and it seems to me it would 
be impossible to make a decree upon the 
basis upon which the plaintiff’s claim was 
put forward in this action. Then the learned 
Judges went on to say: “Having regard 
to what has happened, the plaintiff’s 
property has been divided off. He is no 
longer a partner with the vendor. It is 
‘argued that inasmuch as the plaintiff 
was a partner at the time of the institution 
of the suit, it, therefore, does not matter that 


* Page of 32 A.—Ed, 
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a partition has since taken place, particularly 
if the plaintiff was not the person who 
sought partition. Evidently the pltintiff 
did feel that if he had prosecuted the parti- 
tion, it would be fatal to his suit, and this 
perhaps explains why he withdrew from 
the application for partition which he 
himself made in the first instance. It is 
expressly laid down in the Hedaya, Chapter 
IY, Book 38, that it is a condition that 
the property of the shafi remain firm until 
the decree of the Qazi be passed; and 
for this reason if the skafi previous to 
the decree of the Qaz sell the house from 
which he derives his right of shafa the 


reasons or grounds of his right being thereby 


extinguished, the right itself is invalidated. 
Applying the same principle to the present 
case, plaintifi’s right of skafa was founded 
upon the fact thathe was a partner, that 
is to say, aco-sharer in the mahal. He has 
ceased to be such co-sharer. Therefore, the 
reasons or grounds of his right had been 
extinguished before the decree of the Court, 
and, therefore, the right itself is also 
extinguished.” I think that those words 
apply distinctly to this case, and I propose 
to follow the decision in that case and also 
to say thatin my judgment that decision 
is based upon sound reason and principle, and, 
therefore, I think this Rule must be made 
absolute. 
Apprat No. 1107 or 1914, 

Thisis now to be taken as the hearing 
of the appeal, and I would like to say this 
about that matter to show that I have 
not overlooked the point taken by the 
learned Vakil for the plaintiff. It was 
clearly within our jurisdiction to hear the 
Rule, and the hearing of the appeal is a 


_natural consequence under the Rule as was 


mentioned by my learned brother Mr. 
Justice Mookerjee and of the fact that we 
made the Rule absolute. In my opinion, we 
haye jurisdiction to hear it, but if there 
is any doubt about it, I give direction 
under the second proviso of clause 39 of 
the Letters Patent of the Patna High Court 
that this appeal should be keard in this Court, 


With regard to the costs we have con- 
sidered the matter carefully, and we think 
that the proper order to make is that the 
appeal will be allowed and the judgment 
of the Court of first instance, by which the 
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suit was dismissed will: be restored. The 
plaintiff will pay the defendant’s costs 
incurred in the Court of firstinstance and 
in the first Appellate Court, but there will 
be no costs with regard to the proceedings 
in the High Court either with regard to 
the appeal or with regard to the Rule, 
with the exception that we think that the 
plaintiff should pay the Court-fee which 
was paid on the memorandum of appeal, 
which we understand is Rs. 150. 

The money deposited by the plaintiff will 
be returned to him. 

Mooxersex, J.—I agree that this Rule 
issued on the application for review, which 
raises an important question of law of first 
impression so far as this Court is concerned, 
must be made absolute. 

The plaintiff seeks to enforce his right 
of pre-emption under the Muhammadan Law 
in respect of sharesin three villages sold 
on the 12th July 1912 by his co-sharer, the 
second defendant, to the first defendant. 
“He instituted this suit on the Sth October 
1912 on the allegation that he had perform- 
ed all the ceremonies requisite under the 
Muhammadan Law. The Subordinate Judge 
dismissed the suit on the 16th January 
1914. Upon appeal the District Judge 
gave the plaintiff a desree on the 7th 
April 1914. An appeal from the decree of 
the District Judge was dismissed by this 
Court (Sharfuddin and Roe, JJ.) on the 
17th January 1916, and this is the judg- 
ment we are now invited to review. 


The ground on which the application for 
review is made was admittedly not taken 
at any stage of the proceeding, and it has 
been argued on behalf of the opposite party 
that the petitioner should not be allowed 
to base his application on a ground never 
taken before. In my opinion there is no 
force in this contention. In the first place, 
as was pointed out by the Judicial Com- 
mittee in the case of Connecticut Fire Insurance 
Compuny v. Kavanagh (6): “When a 
question of law is raised for the first time 
in a Court of last resort, upon the con- 
struction of a document, or upon facts either 
admitted or proved beyond controversy, 
ib is not only competent but expedient, 


- (6) (1892) A. O. 473 at p. 480; 61 L. J. P, C. 60; 
67 L. T. 508; 57 J. P. 21, 
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in the interests of justice, to entertain the 
plea. The expediency of adopting that 
tourse may be doubted, when the plea 
cannot be disposed of without deciding 
nice questions of fact, in considering which 
the Court of ultimate review is placed in 
a much less advantageous position than the 
Courts below.” Here the ground assigned 
in support of the application for review 
raises a pure question of law, and its 
determination does not depend upon the 
investigation of new facts. 
place, the alleged error, if it be an error, 
is apparent on the face of the record. , The 
petitioner contends thatthe suit should not 
have been decreed, inasmuch as the 
right of pre-emption had been lost before 
the date of the decision of the Subordinate 
Judge in the Court of first instance. This 
argument is based on admitted facts. The 
case was decided by the Subordinate Judge 
onthe 16th January 1914. The District 
Judge made his decree on the 7th April 1914; 
that decree may by a fiction be deemed 
to have been made as early as the 16th 
“January 1914, inasmuch as the District 
Judge only made that decree which, in 
his opinion, should have been made by the 
Trial Court. The property was the subject 
of the proceeding for partition under the 
Estates Partition Act, 1897, instituted before 
the Collector on the 15th May 1909. The 
partition proceedings were completed on 
the 2nd September 1913, and consequently 
on that date, the subject-matter of ‘the 
litigation ceased to be joint property. The 
petitioner contends in essence that as the 
plaintiff ceased to be a co-sharer in the 
joint property, on the 2nd September 1913, 
his right of pre-emption was extinguished 
on that date and consequantly no decree 
- for pre-emption could be made thereafter on 
the 16th January 1914. If this argument 
is wellfounded on principle the error 
assigned is apparent on the face of the 
record. I hold accordingly that the applica- 
tion for review must be entertained and 
considered on its merits. 

The substance of the argument for the’ 
petitioner is, that any person who seeks 
the assistance of a Court with a view to 
enforce & right of pre-emptionis bound , to, 
establish that the right existed at the 

. date of the sale, at the date of the institution 


In the second ~ 


-because otherwise the decree 
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of the suit and also at the date of the 
decree of the Trial Court. In support of 
this contention reliance has been placed 


upon the decisions in Ram Copal v. Pars 
Lal (1) and Tafazul Husain v. Than Singh 


(2). On behalf of the opposite party the 
correctness of these decisions has been 
called in question, and we have been 


invited to apply the Rule that the decree. 


in a suit should conform to the rights 
of the parties as they stood atthe date of 
its Institution. Now, it may be conceded 
that ordinarily the decree ina suit should 
accord with the rights of the parties as they 
stand at the date of its institution. But 
this principle is not of universal application 
and in a long series of decisions, which will 
be found reviewed in the case of Raz 
Charan Mandal y. Biswanath Mandal (7), 
the doctrine has been recognised that 
there are cases where it is incambent upon 
a Court of Justice to take notice of events 
which have happened since the institution 
of the suit and to mould its decree according 
to the circumstances as they stand at the 
time the decree is made. This principle 
wil) be applied where it is shown that the 
original relief claimed has, by reason of 
subsequent change of circumstances, become 
inappropriate or that it is necessary to base 
the decision of the Court on the altered 
circumstances in order to shorten litigation 
or to do complete justice between the parties. 
In my opinion, the case before us falls 
within this exception tothe general rule, and 


the decree herein should be made in accord- ' 


ance with the circumstances as they stood 
at the date of the decree of the Trial Court, 
if made in 
conformity with the prayers in the plaint 
would be inappropriate and would not do 
complete justice between the parties. This 
may be well illustrated by a reference to the 
prayer in the plaint itself. The plaintiff seeks 
a declaration of his title to specified shares 
in the three villages mentioned in the schedule 
and prays that he may be placed by the Court 
in possession of such shares. The decree of 
the District Judge is in strict conformity with 
these prayers in the plaint. But it has not 
been‘seriously disputed’ that the decree so 
awarded to the plaintiff is incapable of exe- 


(7) 26 Ind. Cas. 410; 20 O. L. J. 107, 
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cution by reason of events which have hap- 
«pened since the institution of the suit. The 
joint property has, during the pendency of 
the litigation in the Trial Court, become 
transformed into several separate estates and 
it is impossible in execution of the decree 
awarded to the plaintiff to place him in pos- 
session of a share in the joint property as 
claimed by him in the plaint. It was, indeed, 
faintly suggested on his behalf that the 
decree might be modified so as to entitle him 
to recover possession of the allotment made 
in favour of the first defendant. The obvious 
answer is that such relief, if awarded, would 
be inconsistent with the prayer in the plaint 
and with the fundamental notion of pre-emp- 
tion which lies at the root of that prayer. 
This, then, is obviously a case where a decree 
cannot be made in favour of the plaintiff in 
strict accord with the terms of the prayer in 
the plaint. The question, consequently, arises 
what decree should be made in favour of 
the plaintiff, is he entitled to the specific relief 
claimed by him or to any substituted relief. 
In my opinion, the answer must be in the 
negative. é 


The true foundation of the right of pre- 
emption is explained in two passages in Book 
XXXVIII of the Hedaya. The first of these 
passages is in these terms: “ ‘Shafa’, in the 
language of the law, signifies-the becoming 
proprietor of lands sold for the price at which 
the purchaser has bought them, although he 
be not consenting thereunto. This is termed 
‘shafa’, because the root from which shafa 
is derived signifies conjunction, and the lands 
sold are here conjoined to the land of the 
shaft or person claiming the right of pre- 
emption.” This indicates that the right of 
pre-emption is a right of substitution, The 
plaintiff complains that his co-sharer has 
transferred his share in the joint property to 
a stranger, and claims to be substituted in 
the place of the purchaser of the share of 
the joint property. If, before this can be 
effected, the property ceased to be joint pro- 
perty, it is obvious that the foundation of the 
right of pre-emption disappears. Thisview is 
fortified by the second passage which is in 
these terms: “It is an express condition of 
shaffa that a man be firmly possessed of the 
property from which he derives his right of 
shaffa, all the time when the subject of it is 


sold, a condition which does not hold onthe 
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part of his heirs.” (The author here deals 
with a case where the person claiming the 
right of pre-emption has died before a decree 
is made in his favour by -the Qazi.) “It is 
moreover a condition that the property of the 
shaft remains firm until the dzcree of the Qazi 
be passed; and, as this does not hold on the 
part of the deceased shaf, the shafa is, 
therefore, not established with respect to any 
one of his descendauts, because of the failure 
of its conditions.” It has not been seriously 
disputed by the plaintiff that the right of 
pre-emption, in order that it may be enforced 
by a Court, must not only arise on the sale, 
but be also existent at the date of the insti- 
tution of the suit, for it is unquestionable 
upon the authorities that if a person who 
claims a right of pre-emption, ceases to be 
interested in the joint property before the 
institution of the suit, he cannot obtain assis- 
tance from the Court. Consequently, the 
view cannot be maintained that the right of 
pre-emption which arises from the moment 
the sale is effected by the co-sharer is enforce- 
able as it stands at the time of its origin; 
it is liable to be extinguished by events 
subsequent. The only point of difference 
between the plaintiff and the defendants is, 
whether the point of time with reference to 
which the existence of the right is to be de- 
termined is the date of the institution of the 
suit or the date of the, decree by the Trial 
Court. In my opinion, for the reasons already 
assigned, it is plain that the right must exist 
and retain its enforceable character when 
the decree is made by the primary Court. 
This view was adopted in Ram Gopal v, Piart 
Lal (1) and Tafazul Husain v. Than Singh 
{2); these decisions are mentioned without 
dissent by well-known text writers such as 
Ameer Ali, Tyabji and Wilson. It is also 
worthy of note that the Chief Court of the 
Punjab has accepted the same view in San- 
wal Das v. Gur Parshad (8), though a con- 
trary view had been adopted in an earlier 
case, Faiz Baksh vy. Ramjidas (9). In the 
case just mentioned, which was decided by a 
Full Bench of eight Judges, the nature of 
the right of pre-emption was fullyanalysed by 


(8) 4 Ind, Cas. 179; 147 P. L. R. 1909; 90 P. R. 
1909; 159 P. W. R. 1909. 3 
(9) 34 P, R. 1875, 
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Chief Justice Clark and Mr. Justice Chat- 
terjee. Mr. Justice Chatterjee observes as 
follows: “A pre-emptor is bound to show 
that he was clothed with the right at the 
date of sale and also at the date of suit and 
up to the time of the final decree or should 
have his claim dismissed. If the pre-eemptor 
loses his right within the period mentioned 
above, whether by his own actor from 
causes beyond his control his suitfails. The 
pre-emptor cannot get a decree unless he 
maintains the right on which he sues to the 
end.” Chief Justice Clark added that con- 
ceding that the plaintiff pre-emptor must 
retain the prior right up to the time of in- 
stitution of suit and even up to decree, a 
plaintiff must have a subsisting cause of 
action up to the time of the decree. The 
possession of the property in which the right 
of pre-emption inheres is a part of his cause 
of action and if he loses that property either 
voluntarily or involuntarily before decree his 
suit must fail.” This is obviously consistent 
with sound sense; for if the contrary opini- 
on were accepted,’ the result would follow 
that relief by way of pre-emption may be 
awarded to a person who, according to the 
altered circumstances as they exist at the 
date of the decree, can show no reason what- 
ever why he should be placed in that posi- 
tion of advantage. 


Accordingly I agree that this Rule must 
be made absolute, and the decree of this 
Court discharged. I also concur in the order 


“which the Chief Justice proposes to make in 


the appeal and in respect of the costs of the ' 
Rule and the appeal. 


Rule made absolute; Appeal allowed. 
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MADRAS HIGH COURT. 

Crvin Apprat No. 221 or 1910. 
February 29, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 
RAGHUBHUSHANA TIRTHASWAMI 
AND ANOTAER—PLAINTIFYS — APPELLANTS 

versus 4 


VIDIAVARIDHI TIRTHASWAMI anp 


ANOTHER— DEFENDANTS — RESPONDENTS. 

Mutt, headship of—Right of nomination—Ceremonies 
— Custom, proof of, where instances occur rarely — 
Dwandwa Mutts in South Canara—Ordination as 
sanyasi and appointment to office tobe contemporaneous 
— Evidence Act (I of of 1872), ss. 32, 88—Facts in 
issue, whether relevant facts—Statements of deceased 
persons as to facts in issue, admissibility of—Depositions 
or deceased witnesses in prior litigation, when admis- 
sible. 

There is no rule of law pertaining to succession to 
headships of mutts generally. Tho rule must bo 
made out in the case of each particular mutt by proof 
of custom. [p. 882, col. 1; p. 888, col. 1.] 

As to the nature or quantum of proof required in 
any cass, the Court would not insist on the same 
proof when the custom or usage set up is not at 
variance with any law as in a case where the custom 
is completely opposed to existing law. Again, proof 
of numerous instances of the custom or the exercise 
of the alleged right will not be required when such 
instances, in the nature of things, are of rare occur- 
rence. Even if the right alleged was exercised on 
one solitary occasion it will be prosumed, in the 
absence of suggestions of other methods, that that 
particular method of exercising the right was the 
customary onc. The existence of the custom is also 
rendered probable by the adoption of similar methods 
An a aa mutts, [p. 882, cols. 1 & 2; p. 887, 
col, 2. 

In the case of Dwandwa Mutts in South Canara, i.e, 
the two mutts affiliated to each other, the Swami of 
one has the right to appoint a successor to the Swami 
of the sister mutt, when the latter dies without mak- 
ing i appointment himself. [p. 882, col..2; p. 858, 
col. 1. 

The conditions requisite fora valid appointment, 
in such contingency are (1) the person to be appoint- 
ed Swami must be a sanyasi, that is, one who has 
renounced all worldly ties and has been initiated into 
the brotherhood by a person competent to make the 
nomination, (2) he must be initiated into the sanyasam 
when heisa bala brahmachari, i. e., a bachelor below 
the age of 16, (3) the initiation into the sanyasam and 
the ordination to the mutf must be contemporaneous. 
The initiation at the time of an appointment which 
afterwards turns out to be invalid, will not enure to 
validate a subsequent appointment where the cere- 
monial was not gone through. [p. 882, col. 2; p. 883, 
col. 1; p. 884, col, 1; p. 889, col. T 

Facts in issue are relevant facts within the 
meaning of section 32of the Evidence Act, and 
statements made by deceased persons about facts in 


issue are admissible under the section. [p. 880, col. 2; 


p. 890, col. 1.] 


Patel Vandravan Jekisan v. Patel Manilal Chunilal, 
15 B. 565, disapproved. 
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Tottempudi Venkataratnam v. Tottempudi Seshamma, 
27 M. 228, referred to. 

Depositions of deceased witnesses in a prio? liti- 
gation are admissible under section 33 of the Evidence 
Act-only when not only the questions in issue are sub- 
stantially the same inthe two proceedings, but the 
proceedings have been between the same parties or 
their representatives-in-interest. [p. 8S1, col. 1; p. 
859, col. 2.] 

Patinharkuru Vallaban Chattan Rajah Avergal v. 
Raman Varma, 24 Ind. Cas. 519; 28 M. L. J. 669, dis. 
tinguished. 

Per Abdur Rahim, J.—Under section 32, clause (4), 
of the Evidence Act, the inconvenience and expense 
to be taken into account must be with respect to 
individual witnesses and not arising merely from the 
number of witnesses which a party wishes to call, 
[p. 889, col, 2.] 

A fact in issue is always a relevant fact, and there 
is no reason for excluding from the operation of 
clause (4) of section 32 statements relating to facts 
in issue, If they are to be excluded, much valuablo 
evidence would be unavailable as will be apparent 
from the illustrations to section 32 and also from tho 
definitions of facts in issue and relevant facts. [p. 
880, col. 2.1 

Ordinarily, the Court requires proof of at least 
more than one instance in which an alleged customary 
right has been exercised, but’ there is no hard and 
fast rule to that effect. [p. 832, col. 1.] 

Per Phillips, J—Facts in issue are facts about 
which there is a question in issue between the 
parties, and although all relevant facts aro not 
necessarily facts inissue, the facts that are in issue 
cannot be other than relevant to the determination 
of the suit. Facts must be cither relevant or irrele- 
vant and there is no separate third class of facts in 
issue. [p. 890, col. 1.] 

It is impossible to frame a definite rule of the 
nature or class of evidence requisite to prove a 
custom which will cover all cases, for as in other 
cases in which the exact amount of cvidence neceg- 
sary to prove a particular fact cannot be laid down 
with certainty, so in proving a custom it is impossible 
to say that a certain defined amount of evidence is 
requisite. In appreciating evidence each case must 
be dealt with by itself, and in appreciating evidence 
of custom no general rule applicable to all cases can 
be laid down other than that the custom must bo 
proved by clear and cogent evidence. [p. 887, col. 2.] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, South 
Canara, in Original Suit No. 2 of 1909. 

Messrs. T. Rangachariar, K. U. Shama Rau 
and K. Y. Adiga, for the Appellants. 


The Hon’ble Mr. S. Srinivasa Atyangar, 
Advocate-General (with him Messrs. B. 
Sttarama Rao, T. R. Ramachandra Atyar, 
K. N. Aiya and K. Sadasiwa Rao), for the Re- 
spondents. 

This appeal coming on for hearing on the 
8th, 9th, 10th and llth February 1916 and 
having stood over for consideration till this | 
day, the Court delivered the following 
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Agpur RAHIM, J.—The lst appellant (lst 
plaintiff in the suit) is the Swami of a 
mutt called the Bhimanakattai and the 2nd 
appellant (the 2nd plaintiff) was nominated 
by him to the headship of another mutt 
called the Bhandarikere. The Ist defendant 
in the suit is a person who claims to have 
been nominated Swami of the Bhandarikere 
Mutt by the 2nd defendant who is described 
as the Pariyaya Swami. The suit was insti- 
tuted in order to obtain a declaration that 
the head of the Bhimanakattai Mutt for the 
time being is entitled to appoint a Swami 
to the Bhandarikere Mutt in default of any 
appointment by the last Swami of the latter 
mutt during his lifetime and that the 
Pariyaya Swami of the Krishna temple at 
Udipi, which is the office held by the 2nd 
defendant, has no right to appoint a Swami 
to the Bhandarikere Mutt in case of such 
vacancy. The next important prayer in the 
plaint is that the 2nd plaintiff may be de- 
clared to have been lawfully appointed to 
the Bhandarikere Mutt and that he may 
be put in possession of that mutt and its 
properties. The learned Subordinate Judge 
has found against the claims of the Ist 
and the 2nd: plaintiffs. He also found that 
the Pariyaya Swami has no right to 
make any appointmert to the Bhandarikere 
Mutt. In the result he dismissed the suit. 
The plaintiffs have preferred this appeal 
against the decision of the Subordinate 
Judge. 

Bhandarikere Mutt is situated in the 
district of South Canara and the Bhimana- 
kattai Mutt, which is also called Bhimasethu 
Mutt, lies in the territory of Mysore but is 
only about 40 or 50 miles distant from 
Bhandarikere. Both these are Madhava Mutts, 
that is, devoted to the teachings of Madhwa 
Chariar. In the Udipi Taluk where the 


Bhandarikere Mutt is, there are also eight - 


other Madhava Mutts belonging to the 
sect founded by Madhava Chariar. Ma- 
dhava Chariar apparently flourished in the 
13th or 14th century. There can be no 
doubt but that the two mutts concerned in this 
suit as well as the eight other mutts at Udipi 
eare vary ancient institutions. The earliest 
history of these institutions is involved in 
considerable obscurity and it is not possible 
eupon the evidence adduced in the case to 
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assign exact dates of their origin. All 

«that can be said with any degree of cer- 
tainty is that they must be several centuries 
old. The office of Pariyaya Swami is held 
in rotation by the Swamis of the eight 
Udipi Mutts, the office-holder for the time 
being being distinguished from the others by 
having in his charge the Krishna temple. 
The Pariyaya Swami admittedly has certain 
honours and privileges above those enjoyed 
by the Swamis of the seven remaining 
Udipi mutte. 


One Vidyanidhi was the last Swami of 
the Bhandarikere Mutt. He died on the 
19th November 1901. He had beena luna- 
tic since 1596. Before he became a 
lunatic, he had nominated his successor 
one Vidyasamudra: but that man died in 
1898. In the same year, while Vidyanidhi 
was still living, the lst plaintiff nominated 
the 2nd plaintiff to the headship of the 
Bhandarikere Mutt, proceeding on the basis 
that owing to the lunacy of Vidyanidhi, the 
office had become vacant. But this claim of 
the Ist plaintiff was resisted by the guardian 
of the lunatic Swami. A suit was then insti- 
tuted by the present 2nd plaintiff— Original 
Suit No. 39 of 1899 on the file of the 
Mangalore Sub-Court—to establish his 
right, The 1st defendant in that suit was 
Vidyanidhi through his guardian ad litem 
the 2nd defendant, who was also appointed 
manager cf the properties belonging to the 
mutt by the District Court. The other 
defendants in that suit were impleaded as 
they were in possession of some of the idols 
belonging to the mutt The Trial Judge 
dismissed that suit, finding against the 
plaintiff the allegations on which he based 
his right. On appeal to the High Court, 
the decree was confirmed, but only on the 
ground that theré- was no vacancy in the 
office of the Swami of Bhandarikere Muti 
by reason of the lunacy of the then office- 
holder Vidyanidhi and, therefore, the appoint- 
ment of 2nd plaintiff in the present suit 
was invalid. The other questions raised in 
the suit were not decided by the High 
Court. After Vidyanidhi diedin 1901, the 
2nd plaintiff was again appointed by the lst 
plaintiff to the Bhandarikere Mutt. The lst 
plaintiff, the Swami of the Bhimasethu 
Mutt, based his right to appoint on two 
grounds. The first ground is (1) that his 
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mutt and the Bhandarikere Mutt are what 
is called Dwandwa Mutts, the principal 
incident of which is that one of them or 
rather the head uf one of them has the right 
of ordination to the other muti in case the 
Swami of that mutt dies without having nomi- 
nated his successor, The next ground on which 
the learned Vakil for the appellant bases the 
claim of the Swami of the Bhimanakattai 
Mutt is that that mutt is the parent or 
moola mutt, as it is called, with reference to 
the Bhandarikere Mutt, which is its branch 
or cowle muti and that by virtue of this 
relationship between the two mutts, the 
Swami for the time being of the Bhimana- 
kattai Mutt is entitled in the case of a 
vacancy to appoint a Swami to the Bhan- 
darikere Mutt. The claim tothe Pariyaya 
Swami is founded on the allegations that he 
ranks’ highest among the Swamis of the 
eight Udipi Mutts and thatas the eight 
mutts were founded by Madhava Chariar who 
also converted the original mutt which was 
the common ancestor of both Bhimana- 
. kattai and Bhandarikere Mutts into a 
Madhava Mutt, the Pariyaya Swami is in the 
direct line of spiritual succession to Madhava 
Chariar and has the authority, therefore, not 
only over the eight Udipi Mutts but also in 
a case of necessity like the present over both 
Bhandarikere and Bhimanakattai Mutts. 
Whether the Swami of Bhimanakattai Mutt, 
T.e, the Ist plaintiff, or the Pariyaya Swami, 
the 2nd defendant, has the right of nomination 
or not, it is contended by the defendants 
on the one side that the nomination or 
ordination of the 2nd plaintiff was not 
according to law and usage, and, therefore, 
invalid and on the other side the plaintiffs 
contend that the appointment of the Ist 
defendant is similarly invalid. The learned 
Subordinate Judge has found that none of 
the claims put forward on either side have 
been established. 

As regards the case of the plaintiffs, so 
far as it is based on the allegation that the 
Bhimanakattai Mutt isthe parent mutt and 
as such its Swami has aright to appoint to 
the Bhandarikere Mutt, it can very easily 
be disposed of. The entire evidence of the 
plaintiff was adduced to prove the dwandwa 
relatiénship between the two mutts in ques- 
tion, That isto say, the Swami of eitber 
of them ina contingency such as this has a 
right to appoint the Swami of the sister 


CASES. 877 


mutt and not that the Bhimanakattai “Mutt 
possessed any predominant right, by virtue 
of being the original mutt, of appointing 
tothe Bhandarikere Mutt. The connection 
between a moola mutt and the branch 
or cowle mutt presupposes a certain 
amount of controlling authority and superi- 
ority of position in the one and of 
subordination in the other; while the idea of 
Dwandwa Mutts is that they are both of 
co-ordinate and independent authority, but 
that in cases of urgency, the Swami of each 
has aright to appoint the Swami of the 
allied mutt, This is very well established 
by the evidence with regard to the eight 
Udipi Mutts which are grouped into twos 
with the dwandwa right existing inter se. Of 
these Dwandwa Mutts no one has authority 
of any sort over the other, and it is only the 
Pariyaya Swami who, being the custodian of 
the Krishna temple, has a certain superior 
authority over all the eight mutts. It is not 
even suggested that the Swami of Bhima- 
nakattai Mutt is entitled to any special 
honours from the Bhandarikere Mutt or 
that he exercises any kind of control, 
supervision or privilege over it.° What is 
claimed on behalf of the Bhimanakattai Mutt 
is that this was the original muli founded 
by the sage Durvasa whose name appears on 
the top of the pedigree, and that Bhimankat- 
tai was the Samasthanam of Visvamurti 
who was the last Swami of the original mutt 
before division. Visvamurti had two 
disciples: Visvapathi and Gadadhara. 
Visvapathi was ordained successor to 
Visvamurthi in the original mutt and 
Gadadhara was placed in charge of a branch 
mutt which was then established. Al this 
is a matter merely of tradition and cannot 
be said to be proved by any evidence. It 
is alleged that Bhimanakatiai Mutt is proved 
at least to be an older mutt than the other 
and in support of that contention, a copper 
plate inscription marked as Exhibit JJ is 
relied on. If this document could be said 
to be genuine, there would be good ground 
for holding that Bhimanakattai Mutt is 
the more ancient of the two. Itis a grant 
alleged to have been made 
Yudhishtra 89 by Janamejaya, the great- 
grandson of Yudhishtra himself. That would 
take the matter back to about 3,000 B. C. 
It is pointed out by Mr. Rice that having 
regard to the fact that the writing is 


in the era of’ 
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modern Canarese and also other facts men- 
tioned by him, the copper- plate inscription, 
to say the least, is of doubtful authenticity. 
The “learned Subordinate Judge seems to 
think that though the date 89 Yudhishtra era 
cannot be correct, the grant itself is not 
fabricated and that it can be safely attribut- 
ed to 14th century. He, however, fails to 
notice that the grant purports to be by the 
great-grandson of Yudhishtra himself who is 
said to have lived abont 3,012 B. ©. I 
think the Subordinate Judge was wrong in 
placing any reliance at all on Exhibit JJ. 
Similarly Iam not inclined to attach any 
importance to- the claim that the sage 
Duryasa worshipped at Bhimanakattai, 
alleged to be his hermitage. It is wholly 
founded on a vague tradition of a non- 
historical character. The Subordinate Judge 
has also attached significance to the letter 
(Exhibit DD) written in 1837 by the Swami 
of Bhandarikere Mutt to the Swami of 
Bhimanakattai Mutt, asking the latter to 
find out if there were any old accounts and 
documents in his possession which might 


‘be useful in connection’ with certain suits 


relating to the land of Bbhandarikere. It 
appears that scmetime about 17C5 (Exhibit 
CC) there was partition between the two 
mutts of certain jewels, boeks, brass and copper 
vessels, and other articles of worship and 
that apparently explains why the Swami of 
Bhandarikere Mutt who wrote Exhibit DD 
thought that the Swami of Bhimanakattai 
Mutt might have some papers which would 
throw light in the suits relating to the pro- 
perties of his mutt. Nor does the conclusion 
of the lower Court, that Gopinath is the 
principal deity worshipped in the Bhanda- 
rikere Mutt while Ramadeva is the original 
deity worshipped in the Bhimanakattai Mutt, 
seem to be warranted by the evidence. 
There is ample evidence corroborated by 
the statements of witnesses on the plaintiffs’ 
side to show that the images of Rama, 
Lakshmana and Sita, singly or together, form 
a principal object of worship in the Bhan- 
darikere Mutt as well. There is, however, the 
undoubted fact that the grants recorded in the 
stone inscriptions M, N, O, P, all made in 
the 16th century are in favour of the deity 
Gopinath. But admittedly more than one 
deity is worshipped in these mutts and it is 
likely that a particular devotee of a particular 
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worship. It is argued by Mr. Ranga Chariar, 
the learned Vakil forthe lst appellant, that 
as the grants to the mulfs are generally 
made at the time of their foundation, it is 
to be presumed from the stone inscriptions 
that Bhandarikere is more or less a recent 
But ke does not dispute in fact that 
the Bhandarikere Mutt dates back much earlier 
than the 16th century. It would not, 
therefore, be safe to draw any inference 
either from the dates of the stone inscriptions 
or the mention of Gopinath therein, Reliance 
is placed by the lower Court on the name 
of Bhimanakattai Mutt, its full name being , 
Bhimasethu Muniverenda Mutt. That, we 
are told at the Bar, means the mutt of a 
collection of sages at the bridge over the 
Bhima river; the rame of the Bandarikere 
mutt on the other hand is only derived from 
the village of that name, Having regard to 
the fact that there exists considerable rivalry 
between these mutts, the people connected 
with each matt being anxious to claim greater 
prestige and antiquity for their own mutt as 
is apparent from the evidence in this case, ` 
it will not be safe to draw any inference 
merely from the names. The Bhandarikere 
Mutt, on the other hand, claims to be the 
parent mutt treating Bhimanakattai as its 
branch. The Subordinate Judge has pro- 
nounced the important evidence relied on 
in this connection and furnished ky the 


“three letters Exhibits I to IJI as fabrications; 


deity should make endowments for his- 


and there can ke no doubt that his finding 
on this point is eccrrect.- Ifwe leave them 
aside, all ihat we are left with, is practically 
the stone inscriptions M, N, O, and P, which 
do not take us back further than the 16th 
century. My conclusion is that it is not 
possible to come to any reliable conclusion 
upon the materials available to us as to 
which is the parent mutt and which is the 
cowle mutt or whichis the more ancient of 
the two. Apart from that, even if it were 
proved that one of these mutts was derived 
from the other, they have certainly been 
independent of each other for some centuries, 
one not acknowledging any superior authority 
in the other as would have been the case if 
the relationship of the parent and the cowle 
mutts existed between the two. And as 
has already been pointed out, the claim of 
the Swami of the Bhimanakattai Mutt based 
on the dwandwa right presupposes an equal 
status of each of these two mutts, and not the 
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subordination of one to the other. 

On the question of the dwandwa right 
we have certain admitted facts. Such a right 
does exist among the eight Udipi Mutts 
which are, also Madhava Mutts. We have 
also one undoubted instance of an appointment 
made by the Swami of Bhandarikere Mutt to 
the headship of the Bhimankattai Mutt. 
This instance was admitted on the defend- 
ants’ side before the learned Subordinate 
Judge, as would appear from the judgment. 
The Swami so appointed was Raghu Pravira 
Tirtta, the 35th in the list of Bhimankattai 
Swamis; and the Swamiof Bhandarikere 
who appointed him was Vidyasagar, the 
predecessor of the lunatic Vidyanidhi. No 
doubt an attempt was made before us to 
show that what the Bhandarikere Swami 
did was merely to perform the ceremony of 
ordination, the nominee in fact being desig- 
nated by the Swami of Bhimanakattai Mutt 
during his lifetime. But apparently the 
suggested distinction between ordination and 
selection, so far as the particular case is 
concerned, is an afterthought and was not 
sought to be drawn before the lower Court. 
The suggestion is based on the reading of 
Exhibit FF, which is a document pro- 
duced to support the case of the plaintiff 
and which has been found by the Snbordi- 
nate Judge to be a fabrication, a finding 
strenuously supported by the learned Advo- 
cate-General himself who appeared for the 
2nd defendant. 
` Imay here conveniently deal with the 
question whether the finding of the Subordi- 
nate Jvdge regarding Exhibits FF, GG, 
EE is correct. Exhibit FF is a letter 
purporting to be written by some villagers 
of a place called Halesige inthe Bombay 
Presidency to one Anantha Battar who, 
at that time, that. is, in 1821, was the 
agent of Bhimanakattai Mutt, informing 
him that Raghunath Thirta, the Swami of 
that mutt, died of small pox in Halesige 
village, that before death, he desired the 
writers of the letter to write to Anantha 
Battar to the effect that he should request the 
Swami of Bhandarikere which was dwandwa 
to the Bhimanakattai to give asram to the 
eldest son of Anantha Batta, that is, orcain 
him to the Samasthanam or office of the 
Swami ofthe Bhimanakattai Mutt. This 
letter refers to the case which, as I have 
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already mentioned, did undoubtedly ocefr, ` 
Exhibit FF was produced first in 1899 
and as mentioned in the judgment of the 
Subordinate Judge who tried the previous 
suit, it was produced at a late stage of 
that suit and the present Subordinate Judge 
was justified in relying on this fact in 
considering the question of genuineness of the 
document. Itis perfectly true that Raghuna- 
tha Thirta Swami of Bhimankattai died in 
Halesige where his tombis and is worshipped 
by his devotees. But the Subordinate Judge 
remarks that itis hardly likely that there 
should not have been with him some reg- 
ponsible agent or officer of the Samastha- 
nam and that he should have been under 
the necessity of entrusting his personal 
effects and an important message to men who 
must have been moreocr less strangers. It 
is also pointed out that Exhibit FF contains 
statements which are not true or at least are 
not likely to be inserted in a bona fide docu- 
ment; for instance the statement that the 
mutts were dwandwa and that the writers 
were interested in the Samasthanam of the 
deceased Swami from former times. The 
latter statement is apparently not proved by 
any evidence, although the descendants of 
the alleged writers, that is, plaintiffs’ 
witnesses Nos. 7, 8, 9and 10 have been 
examined. On the other hand, plaintiffs’ 
10th witness, whoaloneamong these witnesses 
identifies the signature of one of the 
signatories to FF as that of his great-grand- 
father, belonged to the Utharathi Mutt and 
is not a follower of the Bhimanakattai 
Mutt. Plaintiffs’ witnesses Nos. 7,8 and 9 
do not prove the writing or signatures of 
their ancestorsin Exhibit FF. The cross- 
examination of plaintiffs’ 10th witness 
shows that he is hardly a reliable witness. 
He isa mendicant and makes statements 
in support of the plaintiffs’ case, which, 
having regard to the fact that he is a 
follower of Utharathi Mutt, wonld not 
ordinarily be within his personal knowledge. 
I am unable to say that the Subordinate 
tudge’s finding that Exhibit FF is not 
genuine is wrong. The same with Exhibit 
GG. That is a peculiar document and 
though it is extremely likely that it was in 
existence in the Bhimanakattai Mutt, the 
entries could easily be rubbed out and 
other entries substituted in their place. The 
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entries are made on folded pieces of cloth 
stitched together in the form of a book 
and blackened with charcoal dust. One 
has only to put fresh charcoal dust on 
and write again with a piece of steel or 
something like that and nobody could tell 


‘the difference between that writing and 


the older writing. The lower Court has 
also held that Exhibit EE, by which it 
is sought to prove a case of appointment 
of a Swami to the Bhandarikere Mutt by a 
Swami of the Bhimanakattai Mutt, is not 
genuine. It isa very long letter purporting 
to be written sometime in 1776 and in it 
there occurs astatement of persons who 
are alleged to be the servants of the 
Bhimanakattai Mutt, tothe effect that the 
then Swami Raghnuvaria Thirta of that 
mutt had ordained the then Swami of 
Bhandarikere. The Subordinate Judge points 
out thatthe name of the Swami of Bhandari- 
kere is not mentioned and urges that this 
shows that the men who concocted the docu- 
ment were not certain who was in fact the 
Swami of Bhandarikere Mutt in 1776. 
There is no independent evidence to 
corroborate any of the other statements made 
in this letter or to show that these men 
were actually connected with Bhimanakattai. 
Exhibit EE was also, produced in the last 
suit at a very late stage and Iam unable 
to say thatthe Subordinate Judge in not 
accepting the genuineness of it has come 
to a wrong conclusion, As for the other 
documents relied on in support of the dwandwa 
right claimed by the plaintiffs, they resolve 
themselves into two classes. To the first 
class belong statements by persons who are 
now dead, made on a previous occasion when 
no dispute existed with reference to the 
dwandwa right between the two mutts 
in question. To this category belong 
Exhibits LL and Y. The other class of 
documents contain statements made after 
the disputes had arisen and most of them 
in the previous suit, such as Exhibits RR. 
NN and OO. All these statements are 
objected to on the ground that they relate 
to the fact in issue, namely, the existence of 
dwandua right and not to a relevant fact and 
are, therefore, not admissible under section 
32 of clause 4o0f the Evidence Act, which 
makes the statements of relevant facts made 
by persons who are dead admissible in 


evidence if such statements give the opinions 
of such persons as to the existence of any 
public right or custom or matter of publie 
or general interest. In support of this 
contention reliance is placed on a decision in 
Patel Vandravan Jekisan v. Patel Manilal 
Ohunilal (1) of the learned Chief Justice 
Sir Charles Sargent and Mr. Justice Candy 
of the Bombay High Court. They ruled as 
being inadmissible a statement signed by 
a large number of persons who were not 
examined in the case as to the existence 
of a custom debarring a widow of a certain 
caste from adopting without the express 
authority of her husband ,on the ground that 
the existence of the alleged custom was 
a fact in issue and not merely a relevant 
fact and could not, therefore, be proved 
under clause 4 of section 82. It appears 
from the facts of that case that the state- 
ment in question was admitted by the lower 
Court, because it held that it would be 
unreasonable to oblige the party relying 
upon it to incur the expenses of procuring 
the attendance of such a large number of 
witnesses, That obviously was not a proper 
case under section 32, clause 4; for the 
inconvenience and expense to be taken into 
account must be with respect to individual 
witnesses and not arising merely from the 
number of witnesses which a party wishes 
to call, But when the learned Judges observe 
that the statement was inadmissible because 
ib was required to prove a fact in issue, and 
not merely a relevant fact, I venture to 
think with all deference that it is not a sound 
distinction to draw. A fact in issue is 
always a relevant fact, and I can see no 
reason for excluding from the operation of 
clause 4 of section 32 statements relating to 
facts in issue. If they were to be excluded, 
much valuable evidence hitherto considered 
admissible would be unavailable as will be 
apparent from the illustrations to section 32 
and also to the definitions of facts in issue 
and relevant facts. Itis nextargued that 
the “lwandwa right alleged to exist between 
the two mutts is not a public right or 
custom or a matter of general or public 
interest within the meaning of section 82. 
I donot think that this is a tenable objec- 
tion; for the question relating to the mode 


of appointment of Swamis of the twa 
(1) 15 B. 565, 


ot 


Vol. XXXIV) 


RAGHUBHUSHANA V., YLIDIAYARIDHI. 


important Madhava Mutts is certainly onee 
in which the Hindus or a large section 
of them would be interested. As for the 
statements in Hxhibits RR, NN and 09, 
which are depositions in the previous suit 
of persons who are now dead, they are 
not admissible under section 32 of the 
Evidence Act inasmuch as they were made 
after the controversy as regards the right 
of nomination to the Bhandarikere Mutt had 
arisen, Section 32 does not, therefore, apply 
and the statements are not admissible under 
section 83 since the previous suit was not 
between the same parties or their representa- 
tives-in-interest. Reliance was placed on 
Patinharkuru Vallabhan Ohattan Rajah Avergal 
v. Rama Varma(2), where the learned: Judges 
have laid down that the term “representa- 
tive-in-interest” “is nob confined to persons 
who’ derive title from another but comprises 
all persons whose rights are litigated bona 
fide by a person virtually on behalf of a 
class, though they themselves are not co- 
plaintiffs on the record.” We are not 


concerned with the question how far this. 


proposition was applicable to the facts of 
that case. But it is clear that. it would 
not apply tothe present case—even suppos- 
ing that the proposition is sound, upon 
which I express no opinion—since the rights 
of neither the Pariyaya Swami nor those 
of his nominee, the Ist defendant, were in 
question in the previous suit. To say that, 
because the dwandwa right claimed in this 
suit was also in litigation in the previous 
suit, that alone would make the depositions 
of the witnesses in that suit admissible 
under section 33, is to ignore the proviso 
to the section requiring that the proceeding 
must have been between the same parties 
or their representatives-in-interest in 
addition to the condition that the questions 
In issue should have been substantially the 
same in the first as well asin the second 
proceeding. Exhibit Y is, howeyer, strictly 
speaking, admissible in evidence. It is a 
statement made by a person who deposed in 
the previous suit and whose deposition is 
marked as Exhibit RR. That man, however, 
was interested in supporting the claim of 
the Ist plaintiff and the date of Exhibit Y 
shows that the statement was made not very 


(2) 24 Ind. 519; 28 M. L. J. 669, 
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long before the institution of the previcus 
suit. 

Exhibit LL is a document undoubtedly 
of a different category. It is a statement made 
in a suit of 1879, that is, long before the 
present dispute arose and was made by a 
disciple of the Bhimanakattai Swami. He 
states that if the Swami of his mutt com- 
mitted any reprehensible or immoral action, 
‘the guruji of the Bhandarikere Mutt should 
make an enquiry and also that the one 
mutt was dwandwa to the other. Apparently 
in that suit, one of the subject-matters of 
the enquiry was the alleged misconduct of 
the then Swami of the Puttige Mutt which 
is one of the eight Udipi Mutts. The 
statement is Exhibit’ LL was evidently a 
bona fide statement made by a person who 
was likely to know whether there was any 
tradition as to the dwandwa relationship 
between the two mutts in question, As 
regards the oral evidence in the case, the 
learned Subordinate Judge has been unable 
to place any reliance upon it. Both the 
parties in the suit adduced much document- 
ary evidence of a spurious character and 
none of the witnesses on either side can 
be said to be disinterested or impervious to 
the influence of the litigating parties. None 
of them speak from personal knowledge of 
any instance of syccession and ina matter 
involying so much religious and sectarian 
zeal, it would be obviously unsafe to rely 
upon the evidence of the witnesses on either 
side when they advauce their opinion in 
support of the case of one Swami or the 
other, except so far as it is strongly cor- 
roborated by-independent evidence or by 
undoubted facts. 

The case of the plaintiffs rests mainly on 
what inference is to be drawn from the 
proved instance of an appointment made by 
the Swami of Bhandarikere to the Bhima- 
nakattai Mutt and from the statemént con- 
tained in Exhibit LL, which records the 
opinion of an adherent of the Bhimanakattai 
Mutt in favour of the dwandwa right ex- 
pressed in 1879, that is, nearly 10 years 
before the controversy had arisen. There 
is also in support of the plaintiffs’ case the 
significant fact that the dwandwa 
right has ,undoubtedly existed among the 
eight Udipi Mutts, though there is in their 
ease the distinguishing fact that they were 
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established by one and the same person 
and about the same time and ara so inter- 
connected that the Swami of one of them, by 
becoming the Pariyaya Swami, exercises 
certain permanent authority over the rest. 
It is also to be borne in mind that the 
rule of dwandawa is apparently a convenient 
mode of conducting the business of these 
mutts in cases of emergency, for instance, 
where the Swami dies without appointing his 
successor as is likely sometimes to happen, 
or the conduct of the Swamiof one mutt 
of a particular sect requires investigation 
as happened in 1879. It is also the case of 
both the parties that the mutts were origi- 
nally one; and it was only in 1795, the date 
of Exhibit DD, that the division so far as 
certain jewels and brass and other vessels 
are concerned was completed: It is, therefore, 
contended by the learned Vakil for the ap- 
pellant that the admitted instance of an 
appointment by the Bhandarikere Swami to 
the Bhimanakattai Mutt, in the absence of 
any explanation to the contrary, is to be 
attributed to dwandwa relationship of these 
two mutts. But apart from any other evi- 
dence, the statements in Exhibit LL show 
the consciousness of persons interested in 
those institutions was thal such connection 
existed. Itis,on the other hand, argued by 
the learned Advocate-General for the re- 
spondent that a single instance should not be 
accepted as sufficient proof of the dwandwa 
right, which must be based on the usage 
of the particular institution in question and 
is nob a matter to be inferred from the 
usage of other, though similar, institutions. 
However reasonable the dwanãwa right may 
be, itis not a general rule of law relating 
to mutts and must, therefore, be made ont in 
each particular case by proof of custom. 
In the absence of such proof itis for the 
Court or the Sovereign to make appointment. 
Ordinarily no doubt, the Court requires 
proof of at least more than one instance in 
which the alleged customary right has been 
exercised; but there is no bard and fast rule 
to that effect. The usage or custom set up 
in this case is not in antagonism to cr in 
variance of any general rule of Hindu Law. 
Jn fact there is no general rifle of law to be 
found onthe point. The custom set up on 
the other hand, if proved, would supply a 
rule for the proper management of these 
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‘two mulis in certain contingencies, which 
though infrequent are likely to occur at 
times. In such a case, the Court would not 
insist upon such strict proof as when a 
custom or usage is set up in derogation of 
the general law. Itis not possible to say 
how many vacansies did actually happen 
since these two mutts became separated, 
owing to the last Swami having failed to 
nominate his successor in the ordinary. way ; 
but that more than one instance did occur 
in the course of several centuries duritg 
which these mutts have been in existence 
may well be presumed. In these circum- 
stances the belief prevalent among persons 
who were likely to know that these two 
were Dwandwa Mutts, may not unreasonably 
be held to be founded on the actual practice 
of the institutions concerned. This in- 
ference receives corroboration from the fact 
that no other mode of filling such vacancies 
has been suggested, such as selection by a 
number of disciples, a procedure prevailing 
in mutts belonging to other denominations. 
No doubt, the Pariyaya Swami has put for- 
ward a claim in his own right but that claim, 
as I will show, is unfounded. I think the 
evidence of the witnesses for the plaintiffs who 
speak to the existence of the dwandwa right, 
thongh if it stood alone, would be of very 
little value, finds strong corroboration from 
the instance that has been proved, from the 
statement in Exhibit Y, from the fact that 
there has been no other provision to meet 
such contingencies and from the fact of a 
similar practice obtaining in the eight Udipi 
Mutts. I would, therefore, hold that the 
Bhimanakattai and Bhandarikere Mutts are 
Dwandwa - Mutts. 

The neat question for decision is whether 
the 2nd plaintiff was validly appointed 
Swami of the Bhandarikere Mutt by the Ist 
plaintiff. The contention on behalf of the 
appellants is that what is required by the 
law and usage of the Madhava Mutts is that 
the person to be appointed Swami of a mutt 
must be sanyast, that is, a person who has 
renounced all worldly ties and has been 
initiated into the brotherhood by a person 
competent to make the nomination. It is 
also necessary that the sanyas: to be appointed 
must have received initiation in the sanya- 
sam when he wasa bala brahmachari, that 
is, a bachelor below the age of 16. The 
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2nd plaintiff was, as has been stated, ordained 
sanyast in 1898, with a view to appointment 
tothe Bhandarikere Mutt at a time when 
the Swami of that muit was still alive, 
though ina lunatic condition. The 2nd 
plaintiff then satisfied -the condition of 
bala brahmachari. His appointment, how- 
ever, to the Bhandarikere Mutt was found 
to be invalid, as, in the opinion of this 
Court, no vacancy arose in the office by reason 
of the lunacy of Vidyanidhi. After the High 
Court so decided, the Ist plaintiff re- 
appointed the 2nd plaintiff in 1905 when 
Vidyanidhi died. Admittedly there conld 
be no further initiation of the 2nd plaintiff 
into the sanyasam as it had already taken 
place, and what was done in 1905 was 
merely a secular act of appointment as 
evidenced by Exhibit UU. The contention 
of the respondent, on the other hand, is, 
that according to the usage of the Madhava 
Mutts the personto be appointed must be 
bala brahmachart at the time of the 
appointment and the ceremony of conferring 
Asram or initiation into the sanyasam must 
be performed at the time of the 
appointment. The theory is that the Swami 
appointed becomes spiritually affiliated to 
the mutt to which he is appointed or rather 
to the previous gurus ofthat muit. It is 
by right of this affiliation, which is analogous 
to that of an adoption in an ordinary Hindu 
family, that he succeeds to the samasthanam 
and the properties of the mutt. If the 
head of a mutt nominates a successor in 
his own lifetime, the nominee becomes 
affiliated at once to the mutt and becomes 
a disciple of the Swami who nominated 


him, though he does not succeed to 
the Headship until after the Swami’s 
death. Whatever may be the juristic 


strength of the theory of affiliation, there 
ean be no doubt upon the evidence 
that a person to be appointed in a vacancy 
in the absence of any person ordained 
by the last Swami in his lifetime must 
be bala brahmachari at the time, and 
the ceremony of giving the Asram must be 
performed with a view to appointing to 
the vacant Swamiship. Thatis the view 
held by the Subordinate Judge which I 
have no hesitation in confirming. It is 
borne out by statements elicited from the 
witnesses of the plaintiffs themselyes, The 
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ist plaintiff himself says incross-examinatien: 
In the mutt which has dwandwa right, if 
the Swami died, the Asrama and power are 
given af one and the same time. If he 
is alive Asrama is given once and afterwards 
power is given,” though no doubt he at- 
tempts to modify that position in re-examina- 
tion. Plaintiffs’ 4th witness says: “In the 
Udipi Ashta Mutts as wellas in the Bhimana- 
kattai and Bhandarikere Mutts only brah- 
macharis could be appointed as successors 
to the guru and not those who have become 
sanyasts already.” The plaintiffs have examin- 
ed the 2nd defendant as their Ist witness 
and he explains the nature of the ceremony 
of ordination which consists in offering the 
phala mantraksheta (cocoanut and coloured 
rice) to him and enjoining him as the Head 
of the mutts to look after the Achara Vichara 
of its disciples, to perform the puja of the 
muit and to do all things necessary for the 
welfare of the muti. Itis not disputed that 
this description is correct. It shows that 
the ordination has to be made with reference 
to a particular mutt. It is on the completion 
of this ceremony which takes three days that 
the nominated person becomes invested with 
the rights and duties of the Swami of the 
mutt to which he has been ordained. The 
Swami of each of these Madhava Mutts is 
a person who had been ordained in this 
way. When a Swami of a mutt himself 
nominates his own successor, he initiates him 
into sanyasam while heis a bala brahmachari 
but the cther ceremony of ordination is 
gone throngh when the disciple actually as- 
sumes office on the death of his guru. In 
these Madhava Mutts there is only one dis- 
ciple, that is, the person who has been nominat- 
ad as successorand it appears from the 
evidence that it is not the practice for the 
Swamis to have sanyasis as disciples withont 
having in view their appointment in succes- 
sion to themselves in theirown mutts. If 
the Swami of the Bhimanakattai Mutt was 
entitled, as is the case of the appellants, to 
nominate a successor for the Swamiship of 
the Bhandarikere Mutt, before the office 
became vacant, it would follow that there 
would be two authorities to regulate the 
succession to the latter mutt at one aud 
the same time, namely, the Swami of the 
Bktimanakattai Mutt and the Swami of the 
Bhandarikere Mutt; for ex-consensus the 
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Swami of the Bhandarikere Mutt has thé 
right to nominate his own successor. This 
is prema facte an untenable position; unless 
it be said that such a right exists in the 
Swami of the Bhimanakattai Mutt, when 
the Swami of the Bhandarikere Mutt has 
become incapacitated by reason of lunacy, 
the exact case in question, or by such like 
vause. There is no such case put forward 
and there is nothing in the evidence to 
support it. The other result of giving effect 
to the appellants’ contention would be to 
hold that any sanyast whom the Swami of 
Bhimanakattai Mutt chooses to’ initiate 
into sanyasam might be appointed by him 
to the Bhandarikere Mutt any time the 
vacancy may occur. That is not only 
opposed to the opinion of the general body 
of witnesses examined in the case but to the 
actual practice of the eight Udipi Mutts. 
lt may be difficult to say what exactly the 
spiritual loss would be in the case of appoint- 
ments by virtue of dwandwa right, if the 
initiation into the sanyasam and the cere- 
mony of ordination to the mutt were not 
performed at the same time. But these 
are matters of usage founded on more or 
less esoteric doctrines and the only safe 
guide for the Courts to go upon is to have 
regard to the practice prevailing ina parti- 
cular institution or ‘class of institutions. I 
agree with the Subordinate Judge that the 
2nd appellant’s appointment to the Bhan- 
darikere Mutt is invalid. 

The claim of the Pariyaya Swami can be 
briefly disposed of. It is founded on his 
supposed direct spiritual succession to 
Madhava Chari, who it is said succeeded to the 
Samasthanam of Achuta Prekshaya Chariya 
and ordained Satyatirtha as his successor. 
The appellants claim that one Purushotham 
succeeded Achuta Prekshaya Chariya and 
not Madhava Chariar, who although he was 


also one of Achuta Prekshaya’s disciples 


did not concern himself with the manage- 
ment of the secular affairs ofa mutt. As 
the Subordinate Judge points ont, it is not 
possible to determine upon the available 
materials who succeeded Achuta Prekshaya, 
nor is it clear why the head of one of eight 
Udjpi Mutts founded by Madhava Chariar 
sho ‘ald be entitled to nominate to the original 
Samasthanam of the preceptor. He also 
observes with great force that this claim of 
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the Pariyaya Swami is quite a new idea and 
was not conceived ‘until long after the in- 
stitution of the suit of 1889. I hold that 
the claim of the 2nd defendant, the Pariyaya 
Swami has not been made ont. 

In the result the appeal succeeds in part. 
There should be a decree declaring that the 
Bhimanakattai and the Bhandarikere Mutts 
are Dwandwa Mutts and the Ist plaintiff as 
Swami for the time being of the former is 
entitled to appoint a proper person as Swami 
to the latter mutt in the present vacancy 
and that the 2nd defendant, the present 
Pariyaya Swami, has no such right. To this 
extent the decree of the Subordinate Judge 
will be modified. The respondents will 
pay the lst plaintiff half the costs incurred 
by him both in this and im the lower Court. 
In other respects let each party bear his 
own costs. 

Parris, J.—First plaintiff (1st appellant) 
is the Swami of Bhimanakattai Mutt and 
the suit relates to the office of Swami of 
Bhandarikere Mutt. The late Swami of 
Bhandarikere became a lunatic in 1896, and 
the successor appointed by him died a minor 
in 1898 without nominating a successor. Ist 
plaintiff then appointed 2nd plaintiff as Swami, 
and the latter sued to recover possession 
in original Suit No. 59 of 1899 (South Canara), 
but his suit was dismissed on the ground 
that the appointment was not valid as being 
made during the lunatic Swami’s lifetime 
[Vidyapurna Tirtha Swami v. Vidyanidhd 
Tirtha Swami (3)] but lst plaintiff's right to 
make the appointment was left undecided. 
This suit was not disposed of until January 
1904. The lunatic died in November 1941, 
and 2nd defendant, in assertion of his rights 
as Pariyaya Swami of the eight Udipi Mutts, 
appointed lst defendant Swami of Bhan- 
darikere Mutt, In 1905 lst plaintiff again 
nominated 2nd plaintiff as Swami, and this 
suit is brought against defendants Nos. 1 and 
2 for recovery of the mutt and for a declara- 
tion of lst plaintiff's right to appoint a 
Swami of Bhandarikere Mutt on the death of 
the Swami of that mutt without appointment 
of a successor, The two questions for deter- 
mination in this appeal are:— 

(1) the right of lst plane to ‘date the 
appointment and 


(8) 27 M. 435; 14 M. L. J. 105, 
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(2) the validity of 2nd plaintiff’s appoint- 
ment if such right exists. 
| The right of appointment is based on two 
grounds. One is that the Swami of Bbi- 
manakattai Mutt has the right of appointment 
to Bhandarikere Mutt, because the latter 
is a branch- mutt of the former, which is 
the parent mutt, and the other is that the 
two mutts are what is called “Dwandwa” 
Mutts, če that the head of each mutt has 
the right of appointment to the other mutt 
when a vacancy occurs. The ordinary mode 
of succession in these two mutts is for 
the Swami of the mutt to appoint a successor 
before he dies, and such nominee succeeds 
on his death and a similar custom apparent- 
ly exists in most if not all of the neigh- 
bouring Madhwa Mutts. It is only occa- 
sionally that a Swami fails to appoint a 
successor and consequently the occasions for 
the exercise of the alleged right of Ist plaint- 
iff arise very rarely. b 

So far as the right is based on the 
fact that the Bhimanakattai Mutt is the 
parent mutt of Bhandarikere, I think the 
question can be dealt with briefly. This 
particular right is not specified in the plaint, 
nor was it alleged by lst plaintiff in his 
evidence, but is based on the evidence of 
defence witnesses who asserted that Bhan- 
darikere is .the parent mutt of Bhimana- 
kattai, and that the former has the right 
toappoint the Swami of the latter, and on the 
statement of witnesses that there is a right 
known as “Mula Kavalu” right, i.e., the right 
ofa parent mutt to appoint the Swami of 
a branch mutt, and a few instances of such 
mutts are given. There is, however, no 
evidence to show that in all cases of parent 
and branch mutts does this right exist and 
consequently no inference as to such a 
custom can be drawn from its existence 
in certain specified parent and branch mutts. 
There is, no doubt, evidence of the converse 
of plaintiffs’ proposition, but none at all of 
the proposition itself. It is, therefore, un- 


necessary to decide whether Bhimankattai or 


Bhandarikere is the older mutt, «a question 
which has been discussed at great length by 
the Subordinate Judge, but about whish there 
is considerable conflict of evidence, Even if 
Bhandarikere Mutt is an offshoot of Bhima- 
nakattai, it by no means follows that the latter 
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Bas the power of appointment to the former, 
and in the absence of evidenceto that effect 
plaintiffs’ claim so far as it is based on this 
ground must be rejected. 

We then have to consider the dwandwa 
right alleged. This is a right appertaining to 
two mutts called Dwandwa Mutts, according 
to which the Swami of one has the right to 
appoint a successor to the Swami of the other 
when that Swami dies without appointing his 
successor. Itisthecommoncaseof both parties 
that Bhimanakattai and Bhandarikere Mutts 
were originally one mutt which existed as 
long ago as the 14th or 15th century or even 
earlier. Subsequently-they became divided, 
and for two hundred years or more have 
existed as separate institutions. It is thus 
not disputed that the two mutis are connected 
with each other, but the question that is in 
dispute is whether they are Dwandwa Mutts. 
As pointed out above, the occasions for, 
the exercise of the dwandwa rights can only be. 
very rare and inthe present case there is. 
only one such occasion which is admitted on 
both sides, 7. e., in 1821. On that occasion 
the Swami of Bhimanakattai Mutt died while 
absent on tour in the Bombay Presidency and 
his successor Raghupravira was appointed by. 
the head of the Bhandarikere Mutt. This 
instance is opposed to the Mula Kavalu right, 
which was urged in appeal, but might well 
be an instance of the exercise of the dwandwa 
right set up. The other evidence upon 
which plaintiffs mainly rely, apart from the 
oral evidence in the case, consists of the ` 
documents Exhibits EE, FF, GG, LL and Y.. 
Exhibit EE is of the year 1776 and isa 
letter addressed tothe Swami of Bhimanakattai 
by some persons who appear from the con- 
tents of the letter to be servants or dependants 
of that mutt, and init there is a reference to 
“the Swami of Bhandarikere Mutt to whom 
you gave Ashrama,” t.e., whom you ordained, 
Exhibit FF is a letter from some villagers, 
of Halasige in the Bombay Presidency, where 


- Swami Raghunatha Tirtha of Bhimanakattai 


died in 1821, reciting his death and forward- 
ing tothe manager of the muit his dying 
instructions, In it isa referenceto the Swami 
of “our Dwandwa Samastan Bhandarikere 
Mutt.” Exhibit GG isan account book of 
Bhimanakattai Mutt containing an entry ofthe 
expenses incurred in the appointment of 
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Reghunatha Tirtha’s successor by the Swami 
of Bhandarikere. If these three documents are 
genuine they afford very strong evidence of the 
existence of the dwandwa right, but they have 
been rejected as forgeries by the Subordinate 
Judge. They were produced in Original 
Suit No. 390f1&99along with other documents 
including Exhibits CC and DD, which are 
apparently genuine, by. Ist plaintiff as a 
witness in that suit. Second plaintiff, who was 
plaintiff in that suit, was then under the pro- 
tection of lst plaintiffand the documents 
might have been produced at an earlier stage 
of the suit, but the comparatively late 
production is not a very serious 
argument against their genuineness,’ and 
in this suit Ist plaintiff has not been 
asked to explain the late production, as 
he should have been if defendants wished to 
lay stress on this point. There are, however, 
other suspicious circumstances; the appear- 
ance of Exhibits EE and FF is not good, and 
the insertion of the phrase “Dwandwa” Mutt 
in the latter is somewhat uncalled for. 
Unless Exhibit FF is genuine no reliance can 
be placed on Exhibit GG, for it is of such a 
nature that any entry in it can be rubbed ont 
and re-written without difficulty. The book 
itself is probably the original book kept in 
the mutt, but it would be difficult to rely on 
any particular entry inft without corrobora- 
tion. A witness (plaintiff's witness No. 10) 
has been called to prove the signature of his 
grandfather in Exhibit FF and has been very 
briefly cross-examined on the point, but his 
evidence is not very valuable. While, there- 
fore, I am not prepared to hold definitely that 
these three documents are undoubted forgeries 
I think that there is a certain amount of 
suspicion attaching tothem, especially to Exhi- 
bits FFand GG, and it would be unsafe to base 
any finding on them alone, but I will consider 
Exhibit EE again later. Exhibit LL is a 
statement by one Anantakrishnachar, ist 
plaintiff's uncle, made in 1880 and he says 
that Bhandarikere Mutt is dwandwa to Bhi- 
manakattai Mutt. In the document the name 
is given as Bhandardara, but that must be a 
mistake in the copy as it is not suggested that 
there is any mutt so called. Objection is taken 
now to the admissibility of Exhibit LL as it 
is a copy prepared in Mysore State and does 
not comply with the provisions of section 
78 (6) of the Evidence Act. This objection 
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was not takenin the lower Court, where the 
defect could easily haye been remedied by the 
party and cannot be allowed now. Exhibit 
Y is a petition presented in 1896 to the 
South Canara District Cort by the 
nephew of the late lunatic Swami'’s 
father, in which he refers to Bhima- 
nakttai Mutt as the Dwandwa Mutt of 
Bandarikere Mutt. The statements in Ex- 
hibits LL and Y were both made before the 
present dispute as to dwandwa right arose, 
and are consequently of considerable weight. 
In addition to these documents we have the 
evidence of plaintiffs’ witnesses Nos. 11, 12, 13, 
15, and 18 that the dwandwa right exists and 
also a document of 11th October 1898 (Exhi- 
bit HH) which isa letter sent by plaintiffs’ 
witness No. 15 and others to the Bhimanakattai 
Swami asking him to appoint a successor to 
the minor Swami of Bandarikere who had 
just died. Although it may be said that the 
dispute about the dwandwa right had then 


‘arisen, Exhibit HH shows that the right was 


asserted at the very earliest opportunity. 
There are also depositions in the prior suit 
of 1899, but they are of no more value 
than the present oral evidence, as they were 
given after the dispute had arisen (Exhibits 
NN, OO, PP, RR, R, 8). 

First plaintiff bases his right on custom, and 
on an examination of the above evidence we 
find that (excluding Exhibit EE) only one 
instance of the exercise of the right has been 
proved, but we also have evidence that the 
existence of that right was present to the 
consciousness of persons who would be likely 
to know of it—as is shown by Exhibits LL, 
HH, Y, and L. One solitary instance of the 
exercise of a right can hardly be held to prove 
a right arising out of custom, unless the evi- 
dence is such that an inference can be drawn 
that the custom was followed when other 
occasions for exercising the right had arisen. 
In the present case the custom alleged is 
not opposed to any law nor is there any evi- 
dence that the right of appointment, as to 
which the custom is alleged, was ever exer- 
cised in any way other than the one 
alleged to becustomary. Iltis practically 
certain that there must be some method of 
filling up vacancies occurring in the office of 
head. of the plaint mutt, when owing to the 
sudden death of the existing Swami or other 
such cause, the ordinary method of appoint- 
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ment by the incumbent during his lifetime 
cannot be followed. In different mutts differ- 
ent procedure is adopted : in some the Swami 
is elected by the disciples or Sishyas, in some 
the power of appointment is vested in the 
Swami of the parent mutt, and in others that 
power vests in the Swami 
Dwandwa Mutt. The first procedure is not 
suggested by either party, nor in ttis case is 
there any evidence that the second procedure 
has ever been followed. No doubt 2nd de- 
fendant alleges a power in himself as Pariyaya 
Swami of the eight mutts of Udipi, but there 
is no evidence to support his.claim, except the 


oral evidence of himself and others very much | 


interested in asserting the claim and some 
documents which are clearly not genuine, and 
the claim is a very improbable one, for it is 
admitted that he has not this power inrespect 
of the eight mutts with which he is most 
intimately connected. In fact those eight 
mutts are divided into four groups of two 
mutts, each group having the dwandwa right 
inter se. These eight mutis' are Madhwa 
Mutts said to have been founded by 
Madhwacharya, with whom Bhimanakattai 
and Bhandarikere Mutts are also con- 
nected. We have then the fact that there is 
no evidence worth the name that any custom 
other than the one alleged by plaintiffs has 
ever existed and that the existence ofthis latter 
custom is rendered probable .by the fact that 
the similar mutts in the same neighbourhood 
follow the same custom. We have been re- 
ferred to a number of cases containing observa- 
tions as to the nature of the proof required to 
prove a custom, Rahimatbal v. Hirbai (4), 
Basava v. LIingangauda (5), Durga Charan 
Mahto v. Raghunath Mahto (6), Lahar Puri v. 
Puran Nath (7) and Rajah Vurmah Valia v. 
Ravi Vurmah Kunhi Kutly (8), and it is 
argued by the learned Advocate-General 
that numerous instances must be proved in 
order to establish a custom. This would be 
manifestly impossible in the present case, 


where the instances are only likely to 
occur once in fifty or hundred years or 
(4) 3 B. 34. 
(51 19 B. 423. 


, (8) 20 Ind. Cas. 810; 18 0. L. J. 559; 18 C. W. N. 55. 

mG) 29 Ind. Cas. 724; 87 A. 298; 19 C. W. N. 718; 21 
C. L. J. 499; 17 Bom. L. R. 475; 18 M. L. T. 39; 29 M. 
L. J. 75; 2 L. W. 589; (1915) M. W. N. 526, 42 L A. 
115. 

(8) 1 M. 285; 4 I. A. 76; 1 Ind. Jur. 184; 3 Sar. P, 
0.1. 687; 3 Suth, P. C. J. 882. 
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at any rate very rarely. It is, hoyever, 
impossible to framea defnite rule which 
will cover all cases, for as in other cases, 
in which the exact amount of evidence 
necessary to provea particular fact cannot 
be laid down with certainty, so in proving a 
custom it is impossible to say thata certain 
defined amount of evidence is requisite. In 
appreciating evidence each case must be 
dealt with by itself; andin appreciating 
evidence as to custom I do not think that 
any general rule applicable to all cases can 
be Jaid down other than that the custom 
must be proved by clear and cogent evidence. 
It would be unfair to demand exactly the 
same quantum of proof in a case where the 
custom alleged is not at variance with any 
law, as in a case where the custom is 
completely opposed to the existing law. In 
the present case we have the fact that upon 
the only admitted occasion which has arisen 
for the exercise of the alleged right it was 
exercised in the alleged customary manner. 
In addition to this we have Exhibit BE, a 
document which can be differentiated from 
Exhibits FF and GG in that its language 
does not suggest a concoction, for the re- 
ference in it tothe Bhandarikere Swami 
“to whom you (ie, the Bhimanakattai 
Swami) gave Ashramam” hardly supports 
the plaintiffs’. caseof dwandwa right to such 
an extent as to justify the concoction of such 
a lengthy and circumstantial document, and, 
therefore, I think that Exhibit EE must 
be classed with Exhibits CC and DD as a 
genuine document. This being so, it is 
evidence of the alleged castomary right 
being exercised on a second occasion 140 
years ago. When a rightis exercised in a 
certain way upon the only two occasions on 
which it is known to have arisen during the 
last 150 years and these two occasions 
ara separated by an interval of 45 years, 
there is strong evidence to support the 
theory that that particular method of exer- 
cising the right is the customary one. It 
is also impossible to ignore tradition ina 
case like this, and Mxhibits LL, Y and also 
Exhibit L afford strong evidence of the 
existence of that tradition for if that tradi-, 
tion had not been handed down from genera. 
tion to generation, there is no reason why 
the persons who made the above statements, 
should have referred to the oxistence of 


888 
RAGHUBHUSHANA V. VIDIAVARIDHI, 
the ‘customary right. The very fact 
that Ist plaintiff asserted the right 
and took action in accordance with it by 


the appointment of 2nd plaintiff as soon as 
the occasion arose, is also strong evidence 
that the exereise was based upon the con- 
sciousness of an existing right. Other- 
wise there was no reason why lst plaintiff 
should have asserted such a right, the 
more especially as he asserted it pre- 
maturely, as was found by this Court in 
Vidyapurna Tirtha Kwami v. Vidyanidhe 
Tirtha Swami (8). 


It is in the highest degree probable that 
some one possessed the right of appointment 
to the plaint muit in case of a 
vacancy occurring, and as there is no universal 
law relating to sucha right, the right must 
be determined by past custom or usage. 
There is no evidence worth the name to 
support any custom other than that set up 
by ‘plaintiffs, and consequently in these 
circumstances [ would find that tha evidence 
is sufficient to prove the right alleged, for 
the evidence as to the custom is such as will, in 
my opinion, raise apresumption that the same 
custom was otserved on the previous occa- 
sions on which an opportunity for its obser- 
vance occurred. 

The neat question for edetermination is 
whether 2nd plaintiff has been validly 
appointed. It is alleged by plaintiffs 
that the person to be appointed Swami 
must be a bala brahmachari, t.e., a bachelor 
below ‘the age of sixteen years, and when 
he is appointed, he is ordained a sanyast?. 
It is not disputed that 2nd plaintiff possessed 
the necessary qualifications and underwent 
the necessary ceremonies when he was 
appointed in 1898, but that appointment 
was invalid. At the time of the second 
appointment in 1905, no ceremonies were per- 
formed, but a letter of appointment (Hx- 
hibit UU) was given by Ist plaintiff to 
Qnd plaintiff reciting what had taken place 
previously and adding that now Pattakanika 
had been given to the latter. It is con- 
tended by Mr. Rangachariar for appellants 
that there are two essential ingredients in 
the appointment of a new Swami, one 
secular and the other religious. The reli- 
gious portion consists of ordination as sanyast 
and more particularly as sanyast dedicated 
ta the particular mutt of which he is to be 
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Swami, and the secular portion is the mera 


nomination to the office. It is contended in, 
this case that the religious portion was 
duly carried out in 1898 andthe secular 
portion in 1905. The learned Advocate- 
General, however, goes so far as to contend 
that the appointment in 1898 being invalid, 
all the ceremonies then performed must be 
deemed to be invalid, and that con- 
sequezutly 2nd plaintiff’s initiation as sanyasz 
is also invalid. Reliance is placed on the 
judgment in Parvatibayamma v. Ramakrishna 
Rau (9), where Justice Muthusami Aiyar 
at page 152 observes that when the wpanaya- 
nam of a boy was performed by persons 
not entitled to perform the whole ceremony 
it is inefficacious and invalid. It is, 
however, admitted that in this case Ist 
plaintiff was qualified to initiate 22d plaintiff 
as asanyast, although in 1898 he had not 
power to appoint him to the plaint mutt, 

and 2nd defendant as P. W. No. 1 says that 
the ceremonies for ordination of a sanyosz 
are in the main the same as for ordination. 
of a Swami of the plaint mutt, It would, 
therefore, be difficult to hold that the, 
ceremony of 1893 was wholly invalid and. 
that 2nd plaintiff is not a sanyds?, especially, 
when defendants also object to his appoint- , 
ment on the ground thatin hima sanyasi, 
and not a bala Obrahmachari has been, 
appointed. When one considers that in 
ordinary cases of appointment the ordination 
ceremony may take place years before the 
appointment actually takes effect on the death 
of the Swami who ordained, itis difficult 
for one not versed in the spirit of the Hindu 
religion to understand in what respect 2nd 
plaintiff’s religious qualifications fall short 
of those required for a Swami of the 
plaint mutt, but itis quite possible that in 
the eyes of his fellows there may be a 
cloud on his title sufficient to disqualify him 
for the office of Swami, and in this connec- 
tion the Court must be guided by the evi- 
dence. P. W. No. 3, Swamiof Kaniyoor Mutt, 

says that he got his right in the Kaniyoor 
Mutt by virtue of being given . ‘Ashramam’ 

and not on account of Pattakanikas being 
given. The giving of Ashramam is the 
ceremony necessary for the ordination of a 
sanyast) P. W. No. 4, another of the 
Swamis of the eight mutts, says that only 


(9) 18 M. 145; 5 M. L. J. 4h 


Vol. XXXIV] 

RAGHUBHUSHANA V. YVIDIAYARIDHI, 
sanyasts must perform the worship in the 
plaint mutt and that when a sanyast is 
ordained he is givena name peculiar to the 
mutt in which he is ordained. P. W.No. 11 
says: “Itis when the candidate is a baly- 
avastha, brahmachart that he is appointed 
Swami of Bhimanakattai Mutt,’ and P. W. 
No. 12, “bala brahmachari should be appointed 
-to these mutts. He must be giyen sanyasa 
then:” P, W. No.12 (lst plaintiff) - gives 

much the same evidence, t.e., “persons who 
become sanyasis......... eee renea ere should be 
balyavastha brahmacharis,” but he alsa says 
‘sanyasts after taking asramam give dandedaka 
“to their gurus. They pronounce the names 
_ of the genealogy of their gurus.......... a Ot Savas 
-persons taking asramam take their names 
according to the pedigree of the guru of 
their mutt ......ccecceessevees Vidyanidhi being 
alive Vidyapurna (¢.e., 2nd plaintiff) has not 
been giving dandodaka having taken the 
name of Vidyasamudra.” Again Ist plaintiff 
says: “in the mutt which has dwandwa right 
if the Swami died the asrama and power „are 
given at one and the same time. 
alive asrama is given once and afterwards 
power is given.”. P. W. No, 18 says: “The 
appointment to the muti must have been 
madé onthe day: when Mantropadesa was 
done. All this evidence shows clearly that 
the witnesses are conscious that the appoint- 
ment ofa Swami must - be contemporaneous 
with his ordination as sanyast and that such 
ordination must be made with reference to his 
nomination as successor to the Swami of the 
particular muti, and not as a mere unattached 
Sanyast. If lst plaintif had held the power 
of appointment in 1898 nothing could have 
been said against 2nd plaintiff's appoint- 
ment, but as that appointment was invalid 
the effect of it was either nil, as contended 
by the learned Advocate-General, or else it 
bad merely the effect of making 2nd plaintiff 
sanyast. 
ordination has been held and, therefore, 
plaintiff has not been properly appointed: 
if the latter, plaintiff being already a 
ganyast is not eligible for appointment. I, 
thérefore, agree tht 2nd plaintiff's appoint- 
ment is invalid. 


z: Objection has been taken to the admis- 
sibility of certain depositions in evidence, 
(1) statements of deceased persons as to 
facts in issue, (2) _deposițions of deceased 
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witnesses in the prior litigation of 1899. 
This objection as regards the second class 
of doeuments, which have been admitted 
under section 38, Evidence Act, must prevail, 
as 2nd defendant was not a party to the 
prior case and cannot be deemed to be 
representative-in-interest of any of the 
parties there and I have not relied upon 
any of themincoming toa conclusion. The 
other objection is based on Patel Vand- 
ravan Jekisan v. Patel Manilal Chunilal (1) 
and it is contended that “facts in issue” 
are not “relevant facts” within the mean- 
ing of section 32, Evidence Act, and that 
any statements as to facts in issue are in- 
admissible in evidence under section 382. 
There is one sentence in Sargent, ©. J.s 
judgment which supports this proposition, 
te, “But that section (ie, section 32) 
js not applicable to a case like the present 
when the evidence was required to prove 
a fact in issue and not merely a relevant 
fact: and the above statement was, therefore, 
inadmissible to prove the custom as alleged.” 
The statement in that case was one signed 
by over hundred persons, and it was sought 
to be proved in evidence in order to avoid 
the expense and difficulty of procuring the 
attendance of the persons who made it, and 
consequently there were good grounds for 
refusing to receive, such evidence. The 
question of whether “facts in issue” are 
not relevant facts within the meaning of 
section 32 was not discussed in the judg- 
ment, and consequently [ am not prepared 
to say that this question was meant to be 
decided by the sentence above quoted. If 
that was the intention I must venture, 
with all respect, to differ. This ruling has 
been referred to in Tcttempudd Venkataratnam 
v. Tottempudi Sehamma (10), in which case 
a District Judge had rejected a statement 
made in a Will on the strength of the 
ruling in Patel Vandravan Jekisan v. Patel 
Manilal Chunilal (1) on the ground that 
facts in issue were not relevant facts with- 
in the meaning of section 32. This Court 
in appeal’ did not discuss this ‘question but 
remarked “the statement in the Will that 
the property was self-acquired is not evi- 
dence of thefact that it was self-acquired,” 
Undoubtedly the statement in the Will could 


(10) 27 M. 228. 
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be ,of very little value as evidence, ande 
possibly what was meant by “is not evi- 
dence” was “is not evidence upon which 
a Court could. act,” but in the absence of 
any express finding that such a statement 
is inadmissible in evidence because it refers 
to a fact in .issue, I do not think it can 
be said that this question was meant to be 
decided. If a fac: is in issue it is undoubi- 
edly a fact relevant to the case or proceed- 
ing. Facts must be either relevant or ir- 
relevant and I am not prepared to uphold 
the learned Advocate-General’s ` conten- 
tion that there are 3 separate classes of 
facts, j.e., relevant, irrelevant, and facts in 
issue. To hold that facts in issue are not 
relevant facts‘within the meaning of section 
32, and I cannct see that the meaning in 
that section can be different to the meaning 
in other portions of the Evidence Act, 
would lead to startling results. Dying de- 
clarations as to the deceased’s murderer 
would be inadmissible in evidence, for un- 
doubtedly the identity of the murderer is 
a fact in issue ina trial for murder. A 
Conrt could ‘also shut out most important 
evidence by framing issues as regards all 
the relevant facts. These facts would then 
become facts in issue and all statements 
relating to them would at once be in- 
admissible. “This cannot have been the in- 
tention of the Legislature. Facts in issue 
are facts about which there is a question 
in issue between the parties, and although 
all relevant facts are not necessarily facts 
in issue, I canuot understand how the facts 
that are in issue can be other than relev- 
ant to the determination of the suit, and 
this, I think, is clear from the language 
of section 6, which says: “Facts, which 
though not in issue are so connected with 
afact in issue as to form part of the same 
transaction, are relevant,” thus implying 
that facts in issue must be relevant. I, 
therefore, think that the objection cannot 
be sustained. 


I accordingly agree with the order pro- 
posed, 
Appeal partly allowed; Decree modified. 


V.R.P, 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civic Appeat No. 18 or 1914 
November 25, 1915. 
Present:—Mr. Crouch, A. J. C., and 
Mr. Hayward, A. J. ©. 
SOBHANMAL POHUMAL—Puaintirr— 
APPELLANT 
versus 
BACHAL AND anotaer—Derenpants— 


RESPONDENTS. ` 

Vendor and purchaser—Vendor pleading minority 
at execution—Burden of proof-—-Estoppel—Transfer of 
Property Act (IV of 1882), s. 55—Evidence Act (T 
of 1872), s. 115. 

When a person transfers immoveable property, or 
makes a sale of goods, he thereby represents to the 
purchaser that he has authority to transfer or sell, 
Lp. 891, col. 1.] i 

If in any sut on a@ transfer of, immoveable pro- 
perty or a contract of sale, the execution of the 
deed of transfer or the contract of sale, as the caso 
may bo, is admitted butinfancy at the time of 
execution is set upas defence, the defendant is 
prima facie estopped from denying his authority 
under section 115 of the Evidence Act. .Before the 
defendant can overcome the bar of estoppel, he must 
prove his minority. [p. 891, cols. 1 & 2, 

Virupakshappa v. Shidappu, 26 B. 109 at p. 116; 3 
Bom. L. R. 565, followed. 

Manilal v. Kavasji, 9 Ind. Cas. 124; 4 S. L. R. 250, 
distinguished, 


Appeal against the decree of the Joint 


Judge, Hyderabed (Sind). 


Mr. Kimatrai Bhojraj, for the Appellant. 
Mr. Mulchand Maganmal, for the Respond- 
ents. 
JUDGMENT. 


Crouca, A. J. C.—By a sale-deed bearing 
date the 9th May 1912, Bachal walad Alibux 
purported to transfer to plaintiff Sobhanmal 
Pohumal the right, title and interest of him- 
self and his sister Musammat Menan, defendant 
No. 2, who was represented as being a minor. 
The present suit was filed for an injunction 
ordering Bachal and his sister Musammat 
Menan to effect mutation of names in the 
Government Register. s 

The defence set up was, inter alia, that defend- 
ant No.1 Bachal was minor at the time 
of executing the sale-deed and his sister No. 2 - 
was then a major and that consequently the 
sale-deed did not transfer the right, title 
or interest of either. 

The original Court framed several issues 
but decided on the lst and 5th only, viza, 
(1) whether defendant No. 1 was a major at 
the time of the execution of the deed and 


kl 
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(5) whether defendant No. 2 was a major or 
a miner at that time. The Court held that 
defendant No. 2 was a major in May 1912. 


This finding was not contested in.the lower: 


Appellate Court and has been accepted for the 
purposes of the present appeal. 
With regard tothe age of Bachal the 


‘original Court discredited all the evidence 


adduced except that of the Sub-Assistant 
Surgeon, who stated that in bis opinion he 


“was between the ages of 18 and 20 at the 


date of the trial. Relying on this evi- 
dence the Court took the mean between 
the two figures, and held that he was then 


‘:19, On this computation he was a minor at 


the time the deed was executed. The learn- 


.ed Judge consequently rejected -the claim 


of the plaintiff with costs. The lower 
Appellate Court agreed with the original 
Court that the oral evidence was not convinc- 


, ing but pointed out that there was no war- 
: rant for taking the mean of the two figures 


given by the Sub-Assistant Surgeon as 
Bachal’s actual age. In theabsence of any 


“reliable evidence as to the age it had to 


consider on which side lay the burden of 
proof, and held, on the authority of Manilal 


- v. Kavasji (1), that the onus of proof lay on 


the plaintiff, and dismissed the appeal with 
costs. 


Now in the case of Manilal v. Kavasji (1) 
Leggatt, A. J. C., sitting on the original side 
stated: “Ordinarily the Court will presume 
that they were competent, for, in the 
ordinary course of business, contracting 
parties usually are competent to contract: 
but the plaintiff must either prove this or 
induce the Court to presume it. Where, 
however, for any reason whatsoever a ques- 
tion as to the competency of the parties 
arises, the Court may refuse to make such 
a presumption, leaving the plaintiff to 
establish the fact by proper proofs.” We 
consider that the rule of evidence as tc the 
ocus of minority can be defined within much 
closer limits. i 

When a person transfers immoveable 
property, or makes a sale of goods, he 
thereby represents to the purchaser that he 
has authority to transfer or sell. If in any 
guit on the transfer, or the contract of 
sale, the execution of the deed of transfer, 


(1) 9 Ind, Cas. 124; 4 8. L. R. 250, 
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or the contract of sale, as the case may be, 
is admitted but infancy is set up as a defence, 
the defendant is prima facie estopped from 
denying his authority, under section 115, 
Evidence Act. In the case of transfer of 
immoveable property, the vendor is deemed 
to positively warrant his power to transfer 
(section 55, Transfer of Property Act) and it 
is obvious a plaintiff cannot be called on to 
prove the truth of a representation which 
the defendant has, admittedly, warranted to 
be true. Before the defendant can overcome 
the bar of estoppel, before he can be permitted 
to even assert that he had no authority to 
make the transfer, he must prove his minority. 
For tbe burden of proving any fact neces- 
sary to be proved in order to enable any 
person to give evidence of any other fact is 
on the person who wishes to give such 
evidence; section 104, Evidence Act. Thus 
we arrive atthe general rule declared by 
Chandavarkar J., in the case of Virupak- 
shappa v. Shidappa (2) that it is for the 
party who comes into Court and pleads 
minority to make outhis case before the 
adverse party can be required to rebut it. 

As the defendant in this case has failed 
to give any reliable evidence of minority, 
the presumption that he was a major at 
the time of the execution of the deed holds 
good. The finding on the first issue must 
be, in the affirmative. 

I would reverse the-decree of the lower 
Court, and under Order XLI, rule 23, remand 
the case for trial of the remaining issues, as 
between plaintiff and defendant No. 1. The 
matters in dispute as between plaintiff and 
defendant No. 2 have been conclusively 
determined by the finding on the 5th issue, 
a finding which has been accepted by the 


‘plaintiff. Costs as between plaintiff and 


defendant No. 1 to be costs in the cause. 
Mussammat Menan against whom no 
relief was sought will bear her own costs of 
this appeal. 


Haywaxo, A. J. C.—I concur. The original 
Court appears to have discarded all the 
evidence in this suit as unreliable with 
the exception of that’ of the Sub-Assistant 
Surgeon. The Appeal Court seems to have 
discarded the evidence of that witness also, 
as being too vague to lead to any definite 

e. 

(2) 26 B. 109 at p, 116; 3 Bom. L. R, 565, 
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conclysion. The result was that all the 
evidence adduced on either side on the 
question now at issue relating to the minor- 
ity or majority of the first defendant was 
discarded as urreliable. The case was, there- 
fore, correctly treated as one depending 
on the burden of proof in the Appeal 
Court. 


That Court has held that the burden of 
proof lay on the plaintiff as decided in the 
case of Manilal v. Kavasji (1). Butit appears 
to me that that case is not a real guide here 
as it was decided on its own particular facts. 
Moreover if closely examined, it discloses 
the contrary general proposition to that adopt- 
ed by the lower Appeal Court, namely, that 
the burden of any fact lies upon the person 
asserting that fact, which is the general pro- 
position contained in soction 103 of the Indian 
Evidence Act, and wasapplied under circum- 
stance similar to those before the lower Appeal 
Court by Chandavarkar, J.,in the case of 
Virupakshappa v. Shidappa (2). 


~ The decree, therefore, must, in my opinion, 
be reversed so far as it directed the dismissal 
of the suit against defendant No. 1. Costs 
so far as that defendant is concerned to be 
costs in the cause. This will not affect the- 
dismissal of the suit as against defendant 
No. 2, or the costs awarded in favour of 
defendant No. 2. There is no necessity to 
make an order as to costs in the case of 
defendant No. 2 her as she has not been: 
represented by a separate Pleader in this 
second appeal. 


Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM CALCUTTA Hiem Cocrt. 
November 15, 1915. 
Present: ~Viscount Haldane, Lord Parmoor, 
Lord Wrenbury, Sir John Edge and 
| Mr. Ameer Ali. 

. BHUPENDRA KRISHNA GHOSE AND 
ANOTHER— PLAINTIFFS — APPELLANTS 
Versus 
AMARENDRA NATH DEY AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 
Hindu Law—Dayabhaga School— Will —Construction 


“ by section 111 of the Indian Succession Act. 


-Evecutory gift over—Period of  dastribution— 
Succession Act (X of 1863), s. 111. 

Under the Dayabhaga School of Hindu Law a 
testator can attach, to an authority given by his 
Will to his widow to adopt a son to him, a direction 
that her estate should not be interfered with or 
divested during her life. [p. 896, col. 1.] 

Section 111 of the Indian Succession Act (X of 
1865) embodies the rule of construction of Wills 
enunciated in Edwards v. Edwards, (1852) 15 Beav. 
357; 21 L. J. Ch. 324; 16 Jur. 259; 51 E. R. 
576; 92 R. R. 484. The rule has been con- 
siderably modified by later English decisions, and 
although the said Act has given it statutory force, 
the rule should be applied only to cases strictly 
coming within its scope and does not apply to a 
case where the testator mentions in his Will the 
event on the occurrence of which the distribution is 
to take place. [p. 896, col. 2.] 

The Will of a Hindu governed by the Dayabhaga 
School of Hindu Law, after revoking all prior testa- 
mentary writisgs and appointing his wife as the 
sole executrix thereof, proceeded as follows: “I 
hereby authorise my said wife to adopt Dattaka 
Putra. In case of death of an adopted son my 
said wife shall adopt one after another five sons in 
succession. If my said wife dies without adopting 
a son or if such adopted son predeceases her without 
leaving any male issue, in such case my estate after 
the death of my said wife shall pass to the sons of 
my sister Srimati Benodini Dassi who may be living 
at the time of my death.” 

There were two sons of the testator’s sister living’ 
at his death. His widow, who had obtained Probate 
of the Will, adopted a son who predeceased her 
unmarried, and she herself died shortly theroafter: 

Held, that the testator’s estate vested in his widow 
as his legal representative and remained in her’ 
possession until her death; that the estate, which ° 
vested in the widow during her life, could pass only to 
the adopted son who survived her or in case of his 
death during her lifetime to his male issue if he left 
any; and that on her death the gift over (which was 
expressly declared to take effect after her death) to 
the testator’s nephews took effect and his estate 
passed to them. [p. 896, cols. 1 & 2.} 

Held, also, that the event on the occurrence of 
which the distribution was to take place was dis- 
tinctly mentioned as being the death of the widow 
and the gift over to the nephews was not affected 
[p. 896, 
col, 2.] 

Bhupendra Kumar Ghosh v. Amarendra Nath Dey, 
24 Ind. Cas. 458; 41 C. 642; 18 C. W. N. 360, affirmed. 


Appeal from the a decree of the High 
Court of Judicature at Fort William, in 
Bengal, dated the 28th November 1913,, 
reported as 24 Ind. Cas. 458, confirming that 
ofa single Judge of the said High Court, 
dated the 19th June 1912. A 


FACTS.—The principal question in the 
appeal related tothe validity ofa bequest 
in favour of the respondents contained in the. 
Will of one Herumbo Nath Ghose, a Hindu 
governed by the Dayabhaga School of 


affected by 
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Hindu Law (hereinafter called the testator), 
who died on the 10th November 1907, 
leaving ag his sole heir his widow, Paritoshini 
Dassi. 

By his Will the testator, after appoint- 
ing the said Paritoshini Dassi his executrix 
and authorizing her to adopt, provided for 
the devolution of his estate (subject to 
certain minor provisions) in the following 
terms:-—~ ` 

“I£ my said wife dies without adopting 
a son, or if such adopted son predeceases 
her without leaving any male issue, in 
such case my estate after the death of my 
said wife shall pass to the sons of my sister 
Srimati Benodini Dassi, who may be living 
at the time of my death.” 


On the testator’s death his widow applied 
for and obtained Probate of the Will. On 
the 3rd August 1909, she adopted one 
Hem Chunder, who died on the llth March 
1910 an infant, unmarried and intestate. 
The widow died onthe 16th March 1910. 

The respondents were the sons of the 
said Benodini Dassi and were living at the 
time of the testator’s death. 


. Immediately after the death of the widow, 
the suit out of which the present appeal 
arose was instituted on the Original Side 
of the said High Court by Srimati Kis- 
sorimoni Dassi, the mother (by adoption) 
of the testator, claiming the said estate 
as the next heir of the said Hem Chunder 
and praying that the Will might be con- 
strued and the rights of all parties there- 
under ascertained and declared, and for 
other reliefs. 


The said Kissorimoni Dassi died on or 
about the 26th September 1910, and one 
Trailokya Nath Ghose, who claimed to be 
the next reversionary heir of the said Hem 
Chunder, was substituted in her place. 

The suit came on for trial before Mr. 
Justice Fletcher, who, without recording 
evidence as to the alleged adoption, dismiss- 
ed it with costs, holding that tbe bequest 
in favour of the respondents was a valid 
one in law and would not be displaced or 
such adoption if established. 
He was of opinion that it was perfectly 
competent to a Hindu testator to regulate 
the. course of devolution of his estate 


‘after his death, provided he kept within 


the limiis laid down by law; that the 
creation of such an interest as was*given 
by the said Will to the respondents was 
not in any way repugnant to Hindu Law; 
and that it did not offend against the 
provisions of section 111 of the Indian 
Succession Act, and was expressly authorized 
by section 107 of the said Act, both the 
said sections being applicable to Hindus 
under the provisions of section 2 of the 
Hindu Wills Act (XXI of 1870). 

The said Trailokya Nath Ghose appealed 
against the said decree, but his appeal 
was dismissed. The learned Judges of the 
Appellate Court were of opinion that the 
bequest in favour of the respondents was 
valid; that its effect was not todivest an 
estate which had already vested in the 
said adopted son but that he took in effect 
only a limited estate subject to the gift 
over to the respondents; and that there was 
nothing in the law by which the parties 
were governed which made the bequest of 
a legacy or of an estate on a future 
contingent event invalid. Fora full report 
of the judgments of the Courts below see 
Bhupendra Kumar Ghosh v. Amarendra Nath 
Dey (1). On the death of Trailokya Nath 
Ghose the appellants were brought on the 
record as his representatives. 


Sir Robert Finjay, K. 0., Mr. Upjohn, K. C., 
Sir William Garth and Mr. Dunne, for the 
Appellants. -The Courts in India have 
relied upon Sreemutty Soorjeemoney Dossee v. 
Denobundoo Mullick (2) where an executory 
gift over by a Hindu ‘was upheld, and have 
imported in considering the present case 
the English Law as to executory bequests. 
But that case does not decide that all 
incidents of the English Law of executory 
bequests are applicable to Hindu Wills: 
Musammat Bhoobun Moyee Debia vy. Ram 
Kishore Acharj Chowdhry (3). A Hindu 
has testamentary powers within the limits 
which the Hindu Law prescribes to alienate 
by gift inter vivos, and, therefore, to support 


a gift in futuro under a Will there 
must be a gift in present? thereunder: 
Baboo Beer Pertab Sanee v. Maharajah 


(1) 24 Ind. Cas. 458; 41 O. 642; 18 C. W. N. 360, 

(2) OM. I A 123; 4 W.R. 114 (P.O); 1 Sar P. 
C. J. 837; 19 E. R. 688. 

(3) 10 M. I. A. 279 at pp. 308, 311; 3 W. R. (P.O) 
15; 1 Suth, P. C.J, 574 2 Sar. P, C. J.111; 19 Bek. 
978. 
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Rajender Pertab Sahee (4); Jatindra Mohan 
Tagowe y. Ganendra Mchan Tagore (5); Amrito 
Lal Dutt v. Surnomont Das? (6); and Mayne’s 
Hindu Law, 8th Edition, page 509, para- 
graph 376. 

_ [Viscount HALDANE referred to paragraph 
196, page 258, of Mayne’s Hindn Law.) 

Here there is no gift by implication or 
otherwise to either the widow or the adopted 
son, and as the succession vests immediately 
upon the death of the last owner and cannot 
remain in abeyance, the gift over to the 
testator’s nephews is unknown to Hindu Law 
and inoperative and void: Bart Motivahoo 
v. Bai Mamoobat (7) and Gordhandas 
v. Bai Ramcoovar (8). The adopted son 
here took the testator’s estate by inheritance 
and not by devise, and the adopted son’s 
estate conld not subsequently be divested 
and must go on his death to his heirs, the 
present appellants: Musammat Bhoobun 
Moyee Debia v. Ram Kishore Acharj 
Ohowdhry (3) and Kally Prosonno Ghose v. 
Gocool Chunder Mitter (9). The vesting of 
the estate in the widow as the executrix for 
administrative purposes could not affect its 
devolution according to law or validate the 
contingent executory bequest to the 
nephews, and in any case the widow’s right 
as executrix ceased when she made the 
adoption. 

The bequest to the tephews is bad 
under section 111 of the Indian Succession 
Act, 1865, inasmuch as it was intended to 
take effect, if at all,on the happening of 
two specified uncertain events, namely, the 
death of the widow (a) withont having 
adopted or (b) after the death of the 
adopted son without leaving male issue, 
and no time is mentioned in the Will for the 
occurrence of these events and neither of 
them happened before the period when 
“the fund was distributable, namely, the 
death of the testator or the time of the 
adoption: Narendra Nath Sircar v. Kamal- 


(4) 12M. L A. 1 at pp. 37 & 38; 9 W. R. 15 (P. CO); 
2 Suth. P. ©. J. 114; 2 Sar. P, C. J. 348; 20 EB. R. 241, 
(5) (1872) L. R. I. A. Sup. Vol. 47 at pp. 66 & 
61, 9 B. L. R. (P. 0.) WAT, 18 W. R. 259; 2 Suth. P. 0. 
J. 692; 3 Sar. P. C. J. 85. 
6) 250. 662 at pp. 690 4691; 2 C. W. N. 389. 
. (7) 24L A. 93 at pp. 104 & 105; 21 B. 709; 1 C. W. 
N. F66. 
| d8) 26 B 4!9 at p. 467; 3 Bom. L. R. 857, 
(9) 2 0, 295, 


basini Dasi (10) and Manikyamala Bose v. 
Nand Kumar Bose (11) and Trevelyan’s 
Hindu Law, page 118. 

[Lorn Wrensury.—The period of dis- 
tribution in the Willis the death of the 


widow and when such a period is men- | 


tioned by the testator section 111 dces not 
apply]. 

Yes, it would: see illustration (d) to that 
section. Reference was also made to Mayne’s 
Hindu Law, 8th Edition, page 869, para- 
graph 624; and section 112 of the Indian 
Succession Act, 1865. 

Mr. De Gruyther, K. C. (with him Mr. 
Dube), for the Respondents.—-(Their Lordships 
asked Counsel to deal first with the argu- 
ment‘under section 11 lof the Succession Act.) 
That. section puts in statutory form the 
decision in' Edwards v. Edwards (12), which 
was considered in O’Mahoney v. Burdett (13) 
and has been considerably modified. It is 
simply arule of coustrnuction, The section 
does not lay down any positive law 
and imposes no restriction on the testator’s 
power to mention the period of distribution. 
When a testator mentions such a period, as 
in the present case, the section has no ap- 
plication. He referred to section 197, 
illustrations (f) and (g), of the Indian 
Succession. Act, 1865, and Radha Prosad 
Mullick v. Ranimoni Dassi (14) and Chunilal 
Parvatishankar v, Bai Samrath (15). In the 
case of Narendra Nath Sircar v. Kamalbasint 
Dasi (10) the Will was exactly in the words 
of illustration (b) of section 111 of the 
Succession Act. (He was stopped on this 
point and asked to construe the Will.) 

If the Will had some such words as “my 
adopted son would take the estate,” it is 
admitted that the gift over would be valid. 
But in dealing with Hindu Wills a Hindu 
must be taken to know Hindu Law, and 


(10) 23 I. A. 18; 28 ©. 563. 
m 33 C. 1806; 4 ©. L. J. 357; 11 0. W. N. 12. 

(12) (1852) 15 Beav. 257; 21 L.J. Ch. 324; 16 Jur. 
259; 51 B. R. 57°; 92 R. R. 464. 

(18) (1874) 7 H. D., 858; 31 L.,T. 705; 23 W. R. 
861. 

(14) 35 T. A. 118; 85 0. 896; 12 C. W. N. 729; 80. 
L. J. 48; 10 Bom. D. R. 604,65 A. L. J. 460; 18 M. L. 
J. 287; 4 M. L. T. 23., 

(15) 23 Ind. Cas. 645; 38 B. 399; 16 M. L. T. 59 
18 C. W. N. £44; 26 M. L. J. 647; 19 C. L. J. 563; 16 
Bom. L. R. 366; 1 L. W. 76212 A. L. J. 742; (1914) M, 
w, N, 441, 
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the testator must have known that as a 
son would be adopted to him under the 
power given by the Will, the adopted son 
would take the estate under the Will. It is 
contended that there must be a gift in present? 
to support a gift a futuro, but a Hindu has 
been held to have a power of appointment 
under a Will: Bat Motivahco v. Bat Mamoobat 
(7). He also referred to Kalidas Mullick v. 
Kanhaya Lal Pundit (16), and was then 
stopped. : i 

Sir Robert Finlay, K. C., replied, referring 
to Mayrie’s Hindu Law, 8th Edition, page 
512, paragraph 377, and distinguishing the 
case of Bat Motivahoo v. Bai Mamoobai (7). 


JUDGMENT. 


Mr. Ameer Atl.—This is an appeal 
from a judgment and decree of the High 
Court of Calcutta pronounced in a sujt 
which relates ‘to the Will of one Herumbo 
Nath Ghose, a Hindu inhabitant of the town 
of Calcutta subject to the Dayabhaga 
School, who died on the 10th of November 
1907. 

The material portion of the Will, whivsh 
bears date the 26th June 1898, is in the 
following terms: 


“This is the last Will and Testament of me 
Herumbo Nath Ghose of No. 45 Pathuriaghat 
Street, Caloutta, son of Girindra Chunder 
Ghose, deceased xzemindar. I revoke all 
prior testamentary writings and appoint 
my wife Srimati Paritoshini Dassi to be 
the sole executrix of this my Will. I 
hereby authorize my said wife to adopt 
dattaka putra. In case of death of an 
adopted son my said wife shall adopt one 
after another five sons in succession. If 
my said wife dies withont adopting a son 
or if such adopted son predeceases her 
without leaving any male issue, in such 
case my estate after the death of my said 
wife shall pass to the sons of my sister 
Srimati Benodini Dassi who may be living 
at the time of my death.” 

On the testator’s death his widow Pari- 
toshini Dassi applied for and obtained Pro- 
bate of the Will. The estate of Hernmbo 
accordingly vested in her as his’ legal 
representative and remained in her pos- 


(16) 111. A. 218; 11 0, 121, 


session until her death three years later. 
t is alleged that in August 1909 she, 
in pursuance of the authority given to her 
by her deceased husband, adopted an infant 
of the name of Hem Chunder Dey. This 
child died on the 11th of March 1910, 
which was followed by the death of Pari- 
toshini herself shortly after. 


The present suit was instituted on the 
30th of March 1910 by Kissori Moni Dassi, 
the adoptive mother of Herumbo, against 
the two sons of Benodini Dassi, his sister, 
for a declaration that in the events that 
had happened the devise to them had fail- 
ed, and that the testator’s estate- had de- 
volved on her, Kissori Moni died in Septem- 
ber following, whereupon one ‘Trailokya 
Nath Ghose, who alleged himself to be 
the next reversioner of the infant Hem, 
wes substituted in her place. Trailokya 
has died since the trial; and the present 
appellants are his son and ‘widow who re- 
present him as his executor and executrix 
respectively. The fact of the adoption by 
Paritoshini of the infant Hem was denied 
by the respondents, but the question has 
not been tried. Both the Courts in India 
have dealt with the case on the assump- 
tion that the adoption was duly made as 
alleged by the plaintiff; and, on the 
construction of the Will, have held that as 
the adopted son died without leaving male 
issue, on the death of the widow the bequest 
to the sons of Benodini took effect and they 
accordingly dismissed the suit. 


The judgment of the High Court is 
challenged on two grounds; firstly, it is 
urged that on the adoption of the infant, 
the estate vested in him as full owner by 
virtue of the Hindu Law of inheritance, 
that he took it in his capacity of son and 
not as devisee under the Will, and on his 
death tha property devolved on his 
heirs. Consequently, it is contended, the 
executory devise in favour of the respondents 
failed completely. Secondly, it is contended 
that it fails also under the provisions 
of section 111 of the Indian Succession Act 
(X of }865) which has been made applicable 
to Hindus by the Hindu Wills Act (XXI° 
of 1870). 


It is to be observed that the Will in this 4 
ease does not infringe the rules which lay 


-order to’ discover 


“a son. 


_ecutrix to give effect to his wishes. 


“without leaving male issue, 


+ .issue, if he left any. 
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down the limitations on the testamentary 
“p@wers.of a Hindu. The bequest is tô 
-persons who were in -existence atthe time 
of the testator’s death, and he does not 
create, any estate unknown to Hindu Law. 
„Before proceeding to examine the Will in 
the intentions of the 
testator, their Lordships desire to make one 
further observation, viz, that under the 
“Tayabhaga, the testator has not only the 
‘power of authorizing his widow to adopt 
“a son to him, and in case of the death of 
‘such adopted son, to make other adoptions 
in order to ensure the performance of those 
religious rites on which depend his salvation 
“in after-life, but he ‘can attach to such 
“authority a direction that her estate should 
_not be interfered with or ‘divested during 
her life, just as he can postpone the succes- 
sion of his natural-born son by interposing 
a life-estate. 


In the present case had the testator given 
‘to the widow a power to adopt without 
constituting her his executrix, she would 
have taken merely a widow’s interest which 
--would have become divested on her adopting 
It is clear, however, from the 
language of the Will that the testator was 
-anxious that there being no natural-born 
son, a son should be adopted who and 
whose male issue should duly perform 


“those religious rites which are considered 


essential in the Hindu system for the 
.salvation of the deceased. With this object 
he empowered her to make five successive 
adoptions and constituted her as his ex- 
Tf the 
first son so adopted died in her lifetime 
she had the 
power to adopt a second, or a third, fourth, 


“or fifth, in case the second, third, or fourth 


also died without leaving male issue. 
Thus, the power to adopt confided to the 
widow could not be exhausted so long 
as she was alive until the directions of the 
. testator had been fully carried out. It is 
, obvious that the estate could pass only to 
; the son who survived her, or, in case of 
“his death in her lifetime, to his male 
Otherwise the whole 
object with which the power was given to 
the widow for making the adoptions would 


e be defeated. The estate was in the widow 


“during her life; the gift oyer is expressly 


declared to. take effect after her decease 
in case of the failure of the adoptions 
without securing the object the testator 
had in view. Their Lordships conceive 
that a mere statement of the purpose of. the 
testator which is apparent onthe face of 
the Will and of the consequences resulting 
from the contention advanced on_ behalf 
of the appellants, is sufficient to show its 
fallacy. 


The infant .who was adopted by the 
-widow died in her lifetime unmarried and 
without leaving any issue, and as she died a 
few days later she was unable to give further 
effect to the wishes of her deceased husband. 
On her death, ‘therefore, the gift to the sons 
of Benodini, the testator’s sister named in 
the Will, took effect, and the estate passed 
to them. Butit has been strenuously con- 
tended that under the provisions of section 
‘111 of the Indian Succession Act the be- 
squest to them is void. That section runs 
as follows: 


“Where a legacy is given if a specified un- 
certain event shall happen, and no time is 
mentioned in the Will for the occurrence of 
that event, the legacy cannot take effect 
unless such event happens before the period 
when the fund bequeathed is payable or 
distributable.” ` 


Section 111 embodies the rule enunciated 
in Edwards v. Edwards (12). The rule of 
construction laid down in that case has 
been considerably modified by later English 
decisions, The Indian Act, however, has 
given it statutory force. Even in India 
as regards Hindus, its application is confined 
to special tracts such as the territories 
subject to the Lieutenant Governor of 
Bengal and the Presidency towns of Bombay 
and Madras. Their Lordships think that 
it should be applied only to cases strictly 
coming within its scope. In the present 
case the event on the occurrence of which the 
distribution was to take place is distinctly 
mentioned as being the death of the 
widow. That being so, the gift to the 
nephews is not affected by section 111 and 
must take effect. 


Their Lordships are of opinion that the 
judgments of the Courts in India are correct 
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and that this appeal should be dismissed 
with costs, and they will humbly advise His “ 
Majesty accordingly. 
Appeal dismissed. 
Solicitor for the Appellants: Mr. 6, C. 
Farr, 


Solicitors for the Respondents: Messrs. 
Watkins and Hunter, 


PATNA HIGH COURT. 
Seconp Civit Arrear No. 1807 or 1915. 
May 16, 1916. ; 
Present:—Mr. Justice Mullick. . 
BANKEY BEHARY LAL—Derenpanr— 
APPELLANT 
Versus 


BHAGWANDAS MARWARI—Puaintirr— 


` RESPONDENT. 

Limitation Act (IX of 1808), Sch. I, Arts. 188, 142 
+—Mortgage-decree—Execution  sale—Purchase by 
decree-holder—Suit for possession—Decree fraudulent, 
whether can be pleaded in defence—Claim based on 
possession and subsequent — disposcession—Finding 
against plaintif’s possession within 12 years of suit— 
Dismissal of suit under Art. 142— Appeal—-Limitation, 
new point of—No bar from date of confirmation under 
Art, 188— Estoppel for inconsistent positions, rule of, 
applicability of. 

When a suit for possession by a purchaser at a 
sale in execution of a mortgage-decres, based on the 
allegation that soon after obtaining possession he 
was dispossessed by the judgment-debtor, is dismissed 
on the finding that he was never in possession within 

-12 years of suit and that his claim was barred under 
Article 142 of the Limitation Act, it is open to the 
plaintiff to urge in appeal that his suit was within 
time, computing it from the date of confirmation of 
sale under Article 188. [p. 897, col. 2.] 

The principle of estoppel by reason of inconsistent 
positions does not apply to such a case. The plaintiff 
is entitled to apply the Jaw to the facts established at 
the trial, even though he failed to prove what he 
came to prove, [p. 897. col 2.] 

The point of limitation can be 
stage. [p. 897, col. 2.] 

The jadgment-debtor can resist sucha suit on the 
ground that the decree in execution of which the 
plaintiff became the purchaser was fraudulent, where 
the decree-holder himself purchased the property, 
and the Court is bound to gointo that question. p. 
898, col. í.] 


Dr, Dwarka Nath Mitter and Babu Debendra 
Nath Mandal, for the Appellant. 

JUDGMENT.—The plaintif’s case is 
that on the l5th of Febrnary 1900, he 
sold ll-gandas pukhta share of Mauza 
Rampur in execution of his mortgage- 


97 


taken at any 


decree, purchased it himself, obtained posses- 
sion in 1901, and was dispossessed six moaths 
later by the defendant mortgagor. He 
brought the present suit on the 13th of March 
1912, for declaration of title and recovery of 
possession. The Munsif found, firstly, that 
the mortgage decree was fraudulent and, 
secondly, that, as the plaintiff never obtained 
possession and was never dispossessed, the 
suit was barred by limitation. He accordingly 
dismissed the suit, 

On appeal by the plaintiff the learned 
District Judge has found that Article 135 
of Schedule I of the Limitation Act 
applies and that the suit was in time 
having been brought within 12 years from 
the date of the confirmation of the sale, 
namely, the 2lst March 1900. He has 
also found that it was not open to the 
defendant in this suit to invite the Court 
to go into the allegation that the plain- 
tiff had obtained a fraudulent mortgage- 
decree by causing the Court to give him 
a decree for ll-gundas pakka share when 
the mortgage deed conveyed only an eleven- 
gandas kutcha share. The learned District 
Judge decreed the suit and ordered delivery 
of possession to the plaintiff: hence this 
second appeal by the defendant. 


The plaintiff bases his suit under Article 
142 of the Limitation Act andthe Munsif finds 
that as he never was in possession within 
twelve years of the suit his claim is barred. 
But the learned Munsif has also found that 
the plaintiff never obtained delivery of 
possession, and the learned District Judge, 
accepting that finding, has correctly applied 
Article 138. It is urged by the learned 
Vakil for the appellant that the plaintiff 
cannot be allowed to make a new case 
in the Appellate Court when in his plaint 
he asserted that he was dispossessed after 
obtaining possession. In my opinion the 
principle of estoppel by reason of inconsis- 
tent positions does not apply here. 
The plaintiff is entitled to apply the law 
to the facts established at the trial, even 
though he failed to prove what he came 
to prove. The point of limitation can be 
taken at any stage and I agree with the 
learned District Judge that the suit was 
within time. It is true that section 66 of 
the Civil Procedure Code vests title with 
the auction-purchaser from the date of * 
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sale, but that does not relieve him from 
the fluty of obtaining delivery of possession 
if he wishes to take the benefit of Article 142 
or 144, But the learned District Judge is 
clearly wrong in refusing to go into the 
questions of fraud and maintainability of 
the suit. He must decide all the remain- 
ing issues necessary for the disposal of 
the case. His decree will be set aside 
and the case remanded for disposal in 
accordance with the observations herein 
made. Costs will abide the result. 


Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 
- Sacoyp Orvik Appeats Nos. 2288 to 2291 
or 1914 anp 322 or 1915. 
April 18, 1916. 

Present: —Mr. Justice Seshagiri Aiyar and 
-Mr. Justice Phillips. 
DINVAHI LAKSHMIPATI AND ANOTHER— 
APPELLANTS IN S. A, Nos. 2288 ro 2291 oF 
1914 AND RESPONDENTS 1N S. A. 

No. 322 ov 1915. 

VETSUS j 
PINGALI NARASIMHAM AND OTHERS — 
RESPONDENTS IN S. A, Nos. 2288 ro 2291 
, oF 1914 AND APPEBLANIS IN S. A. 


' No 322 or915.° 

Limitation Act (IX of 1908), s. 28—Unenfranchised 
“nam attached to village office—Adverse possession— 
Prescriptive title, acquisition of. 

If an inam granted for service is trespassed upon 
py a stranger before its enfranchisement and held 
adversely for the statutory period, the holder acquires 
a title to ib by prescription under section 28 of the 
Limitation Act. ` 

Bhaiji Thakur v. Jharula Das, 24 Ind. Cas. 501; 42 
O. 244, 18 O. W. N, 1020; 27 M. L. J. 100; 1 L. W. 
549; 16 M. L. T. 210; (1914) M. W. N. 636; 12 A. L. J. 
1176; 20 C. L. J. 360; 16 Bom. L. R. 845, distin- 
guished. 


Second appeals against the decrees of the 
Court of the Subordinate Judge, Kistna at 
Ellore, in Appeal Suits Nos. 134, 209 and 
231 of 1912, 502 of 1911 and 209 of 1912, 
respectively, preferred against those of the 
Additional District Munsif, Tanuku, in Ori- 
ginal Saits Nos. 69, 75, 72, 74 and 75 of 
1910, respectively. 

Messrs. P. Nagabushanam and P. Soma- 
sundaram, for the Appellants, 

Mr. P, Narayanamurtht fot the Respond. 
ents, 


JUDGMENT.—I6t was held in Gunnatyan 
°y. Kamakehi Ayyar (1) that an inam granted 

for service became the hereditary property 
of the grantee and that the conditions res- 
training alienation applied only as between 
him and the Crown. Consequently, if the 
property in suit before its enfranchisement 
was trespassed upon by a stranger, the latter 
would acquire a title to it by prescription 
under section 28 of the Limitation Act, as 
against the person entitled to its possession. 

Mr. Nagabushnam, relying upon Bhaiji 
Thakur v. Jharula Das (2), contended that 
as the property appertained to the office, 
adverse holding of it would not give a right 
to it as against the office-holder entitled to 
possession. The answer to this contention 
is that the imam, although it was originally 
granted for service, was not attached to the 
office in the sense in which lands granted 
for performing a religious service in. a 
temple are attached to the service. The 
Government by express legislation declared 
that by enfranchising the inam in favour of 
a village office-holder, they are not con- 
ferring a title to the property whieh formed 
the emoluments of the office at one time. 
In this view, the decisions following Bhaiji 
Thakur v. Jharula Das (2) do not affect the 
present question. The lower Appellate 
Court is right, and these second appeals are: 
dismissed with costs. f 

As regards the memo. of objections the 
Sub-Judge is wrong in directing the plaintiffs 
to file a separate suit. The decrees of 
the Courts below must be modified by de. 
claring that future mesne profits should be 
ascertained in execution. 

There will be no costs. Second Appeal 
No. 322 of 1915 must be allowed and 
there will be no order as to costs in this 
appeal also. : 
Second Appeal No. 322 allowed; Others dismissed 

. with costs, ` 
VRP. 

(1) 26 AL. 839. 

(2) 24 Ind. Oas. 601; 42 C. 244; 18 C. W. N. 1020; 
27 M. L. J. 109; 1 L. W. 649; 16 M. L. T. 210; (1914) 


M. W. N. 636; 12 A. L. J.1176; 2) C. L, J. 380; 16 
Bom, L. R. 845. 
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CALCUTTA HIGH COURT. 
LETTERS PATENT AppraL No, 98 or 1915. 
May 29, 1916. 
Present:—Justice Sir John Woodroffe, 
Kr., and Mr. Justice Chaudhuri. 
Munshi BRIJ KUMAR LAL AND OTHERS 
DEFENDANTS—ÅPPELLANTS 
Versus 
Munshi MAJLIS SAHAI AND orners— 
PLAINTIEYS—RESPONDENTS. 


Mortgage-—Accounts, settlement of, between mortgagor 
and mortgagee —Mortgagee in possession — Rests, 

Where in a mortgage transaction there was an 
express agreement between the parties set forth 
in the mortgage-bond that the principal would be 
paid in a lump sum after the expiry of the term of 
the mortgage and the mortgagee had to pay a 
certain sum of money annually tothe mortgagor, 
but the mortgagee never paid that sum: 

Held, that, according tothe nature and spirit of 
the agreement entered into between the parties, tho 
effect of keeping the money, which should have been 
paid by the mortgagee to the mortgagor, was that 
that money must go in, an adjustment of accounts 
between the parties, to discharge the principal due 
atthe time. [p. 900, col. 1.] 


Appeal against the following judgment of 
Mr. Justice Chapman, dated the 20th of May 
ae in Appeal from Appellate Decree No. 22 
of 1913: 


“The plaintiffs borrowed Rs. 950 
from the defendants in the year 1293 
and executed a zarpeshgt ticca patta 


intheir favour, under which the defendants 
were admitted into possession of certain lands. 
The plaintiffs’ case was that under the 
arrangements made in the patta the debt had 
been reduced in the year 1317 to such 
an extent that only Rs. 67 odd remained due. 
The plaintiffs offered this sum to the defend- 
ants, It was refused. The plaintiffs there- 
upon took possession of the land and brought 
this suit for a declaration that by a payment 
by them of this sum of Rs. 67 odd the debt 
will be discharged. Both Courts have 
decreed the plaintiffs’ suit. 
appeal. . 

The only question raised is in regard to 
the method of the account. It was agreed 
in the zerpeshg? patta that the principal debt 
of Rs. 950 should bear interest at the rate 
of twelve per cent. The land was leased to 
the defendants at a rental of Rs. 126-9-9, O£ 
this sum annually payable to the plaintiffs, 
the defendants were to retain Rs. 114 to 
discharge the interest on the loan. They 
were also to retain Rs. 6 on account of 


The defendants. 
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collection charges and pay the remainder, 
namely, Rs. 6-9-9, to the plaintiffs. This 
annual payment of Rs. 6-9-9 was never made. 
The contention of the plaintiffs was that this 
sum of Rs. 6-9-9 annually retained by the 
defendants should be annually set in part 
discharge of the principal sum of Rs. 950, 
The principal sum and the interest thereupon 
would thus be annually reduced. The defend- 
ants contend on the other hand that the 
account must not be made annually, the total 
sum due at the end of the period on account 
of the annual rent of Rs. 6-9-9 with interest 
must be taken and this total must then be set 
off against the principal of Rs. 950. Speaking 
in the terms of English Law, the question is 
whether the account against the mortgagee 
in possession should be taken with rests or 
not. The defendants rely on the agreement 
in the zarpeshgi patta to repay the principal 
in a lump sum. But this agreement is with 
reference only to what is to happen on the 
expiry of the patia. Nothing is said as to 
the method of accounting in the event of 
failure to pay the annual sum of Rs, 6-9-9, 
It was in the contemplation of the parties 
that the mortgagee would annually receive 
more than was sufficient to cover his expendi- 
ture and the sum due to him for interest. 
The amount of this excess was assessed by 
them at Rs. 6-9-9. .There is no reason 
either in the circumstances of the case or in 
the terms of the contract between the parties 
why the account should not be with rests. 

It was contended that the plaintiffs were 
entitled to only three sums of Rs. 6-9-9 as 
they could not have recovered more by suit. 
The contention cannot prevail, 


The decision was correct. The appeal is 
dismissed with costs. 

Babu Jogesh Chandra Roy, for the Appel- 
Jant. 

Babu Rajendra Chundra Guha, for the 
Respondents. 

JUDGMENT.—In this case Mr. Justice 
Chapman has confirmed the decision of the 
Subordinate Judge. 


The contention that has been raised before 
us is, as there was an express agreement 
between the parties as set forth in the mort- 
gage-bond that the principal would be paid 
to the plaintiffs in a lump sum after the 
expiry of the term of the mortgage-bond, 
Mr, Justice Chapman has erred in dismissing 
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the appeal after deducting the rent and 
interest with rests from the principal every 
year. The appellants who raised this con- 
tention did not themselves keep the term of 
their contract, and what has in effect been 
done is to adjust the rights of the rival 
parties according to the nature and spirit of 
the agreement entered into between them. 
What was the effect of keeping the money 
which should have been repaid? The answer 
is, we think, that that money must go to 
discharge the principal due at thetime. That 
must be taken to be done which should have 
been done. If the appellants have withheld 
payment, they must be taken therefore to 
have applied such sum towards the discharge 
of their own dues on the security. 

We see no sufficient ground for disturbing 
the decision under appeal, and we, therefore. 
dismiss this appeal with costs. 


Appeal dismissed, 


MADRAS HIGH COURT. 
ORIGINAL Suir APPRAL No. 59 or 1915. 
March 8, 1916. 

Present:— Sir John Wallis, Kr., Chief Justice, 
and Mr, Justice Phillips. 

P. VISWANATHAN AND OTRERS— 
DeFENDANTS—APPELLANTS 
versus 

. P. BRAHMANADHAN, MINOR, BY HIS 
GUARDIAN Mr. R. SUBRAMANIA AITYER— 
PLAINTIFE— RESPONDENT. ` 

Trusts Act (II of 1882), s. 28 (£)—T'rust, breach of- 
Employment of trust moneys in private trade or business 
— Liability of trustee—Interest in ewcess of statutory 
rate, award of. 

Under section 23 (f) of the Trusts Act, a trustee 
charged with employing trust moneys in his own 
private trade or business cannot be directed to pay 
interest exceeding six per cent. per annum, even 
though he admits liability at a higher rate. 

Appeal from the decree of the High 
Court in the exercise of its ordinary ori- 
ginal civil jurisdiction, in Civil Suit No. 71 
of 1913. 


The Hon’ble Mr. S. Srinivasa Alyangar, + 


Advocate-General, and Messrs. VK. F. 
Srinivasa Atyangar and T. G. Raghavacha- 
- riar, for the Appellants. 
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Mr. R. Subramania Atyar, for the Respond- 
ent. 

JUDGMENT.—We agree with the 
learned Judge that, as stated at the begin- 
ning of his judgment, the appellants may be 
guilty of a breach of trust and are bound 
to replace the minor’s money and to account 
for any profits made therewith. 

He is, however, liable under section 23 
(6) of the Indian Trusts Act at the option 
of the beneficiary either to account with 
compound interest at six per cent. with half- 
yearly rests or to account for the net profits 
made by the employment of the minor’s 
money. ‘The -respondent in this case does 
not want the net profits and, therefore, he is 
only entitled to compound interest at this 
rate, and not at twelve per cent. as awarded 
by the learned Judge. It is said, however, 
for the respondent that the defendants have 
admitted their liability for interest at 73 
per cent., but that was merely as debtors all 
conjointly with the other members of the 
firm, and affords no sufficient ground for 
not applying the statutory provision as 
to the rate of interest payable in res- 
pect of their breach of trust. That decree 
must be modified accordingly, and further 
the counter-interest at 74 per cent. allowed 
to the appellants on moneys expended by 
them for the:minor must be reduced to 6 
per cent, The decree must be varied 


accordingly and the appeal allowed with costs. o 


Costs of the next friend will be paid out of 
the estate, 
Appeal allowed; Decree modified, 


VRP. 


PRIVY COUNCIL. 

APPRAL FROM Cancorra Hiew Cocrr. 
May 12, 1916. 
Present:—Lord Shaw, Lord Sumner, 
Sir John Edge and Mr. Ameer Ali. 
Maharaja RAM NARAYAN SINGH 
SINCE DECEASED, NOW REPRESENTED BY 
Maharajkumar LACHMI NARAIN SINGH 

—DEFENDANT—APPELLANT ° 
versus 
ADHINDRA NATH MUKAURJI anv 


OTHERS — PLAINTIEFS— RESPONDENTS. 
Transfer of Property Act (IV of 1882), ss. 59, 67, 
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100—Mortgage - Advance, 
possession and discharge of 
usufruct—Document inoperative in 
covenant— Charge. 

A deed of mortgage provided (1) that the mort- 
gagee was to remain in possession of the properties 
mortgaged for a term of seven years and to repay 
himself the money advanced on the security by 
collecting the rents and cesses thereof; (2) that the 
mortgagor was to be liable for any decrease in the 
jumma of the village with interest and for any collec- 
tion made by himself or his heirs contrary to the 
terms of the document Tho mortgage-deed was not 
attested by at least two witnesses as required by 
section 59 of the Transfer of Property Act. The 
mortgagees remained in possession for the agreed 
term and, not being able to satisfy the debt from the 
profits of the mortgaged properties, they instituted 
the present suit to recover the balance due from the 
properties or, in the alternative, for a decree for 
money against the mortgagor personally: 

Held, (1) that the document was a usufractuary 
mortgage within the meaning of section 67 (a) of 
the Transfer of Property Act, which could not be 
enforced as a mortgage by its not conforming to the 
provisions of section 59 of the Act; [p. 902, col. 2.] 

(2) that the document did nov create a charge 
within the meaning of section 100 of the Transfer of 
Property Act; [p. 903, col. 1] 

(3) that it could not be inferred from the recital of 
the advance that the parties intended that the mort- 
gagor was to be personally liable and that, except to 
the extent and in one or other of the events men- 
tioned in the document, the mortgagor was not per- 
sonally liable for re-payment of the debt. [p. 903, 
col, 2. 

Appeal heard ex parte by special leave from 
a judgment and decree of the High Court, 
Calcutta, dated August 30, 1911, reported 
as 13 Ind. Cas. 440, varying those of 
the Court of the Subordinate Judge of 
Hazaribagh, dated June 80, 1910. 

FACTS are sufficiently set forth in their 
Lordships’ judgment. 

Mr, De Gruyther, K. O. (with him Mr, 
Dube), for the Appellant.— There was no 
personal covenant. to pay the loan. There 
was no personal liability to repay the 
amount borrowed. The real contract 
was that the sum was to be realised in 
a specified manner. The mortgagee re- 
mained in possession for the stipulated period 
and must betaken to have realised the amount 
out of the mesne profits, This point was 
decided in Narotam Dass v. Sheo Pargash 
Singh (1) and Kalka Singh v, Paras Ram 
(2).* Reference was also made to the Bengal 
Tenancy Act (VIII of 1885), section 66. « 

The Respondent did not appear. 


recital . of—-Covenant jor 
debt by profits of 
law—Personal 


(D H I A. 83; 10 C. 740; 8 Ind. Jur, 275; 4 Sar. P. 
C. J. 522; Rafique & Jackson’s P, O. No. 78, 
(2) 22 I, A, 68; 22 C. 434. 
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. JUDGMENT. . 

Sır Joun Epan.—This is an appeal from 
an order of the High Court at Calcutta, 
dated the 30th August 1911,“ which set 
aside a preliminary ‘decree of the Subordi- 
nate Judge of Hazaribagh, dated the 30th 
dune 1910, in a suit brought upon a mort- 
gage, and remanded the case to the Court 
of the Subordinate Judge to be dealt with 
in accordance with the directions contained 
in the judgment of the High Court. The 
respondents, who are the plaintiffs, have not 
appeared. | 

The deed upon which the suit was 
brought was made on the 14th April 1896 by 
Maharaja Nam Narayan Singh in favour of 
Rai Babu Jadu Nath Mukharji, a Govern- 
ment Pleader who had been employed as a 
Pleader by the Maharaja. The considera- 
tion was Rs, 1,30,000, which were advanced 
by Jadu Nath Mukhurji to Maharaja Nam 
Narayan Singh. The principal moneys, 
together with interest, at the rate of 10 
annas per centum per mensem were to be 
repaid, as provided by the deed, by and out 
of the rents and cesses of certain mokurart 
villages of Maharaja Nam Narayan Singh, 
which were mortgaged with possession to 
Jadu Nath Mukhurji. A schedule to the 
deeds shows how the repayment with 
interest was to be effected, and thaton the de- 
termination, on the 14th January 1903, of the 
period for which the mortgage was granted, it 
was contemplated that the debt with in- 
terest would be satisfied, and a balance of 
Rs. 280-11-3 would be payable to the Maha- 
The total 
period for which the mortgage was granted 
was from the Sambat year 1953 to the Sambat 
year 1959, that is, from A, D. 1896 to the 
14th January 19038, and the times when 
possession of the different mokurarz villages 
was to be given to Jadu Nath Mukhurji were 
specified. 7 z 

Having regard to the claim which has been 
made in this suit, the following extracts 
from the deed appear to their Lordships to 
be of importance:— 

“It is desired that the said Pleader 
zurbharnadar should realise in full his dues, 
principal with interest, by remaining in 
possession of each of the said properties dur- 
ing tke said years and by collecting the 
rents with cesses thereof. The details of 


T $ See 13 Ind, Cas, 440—Ed, 
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. the time when and the manner in which 
the principaland interest will be realised by 
the said Pleader zarbharnadar are given at 
the foot of this deed. The specifications of 
the villages with jumvmabandis, pergunnahs, 
stations, sub-registry, district: registry, and 
zillahs wherein the said Villages lie are given 
herein below. The said Pleader zarbharnadar 
should realise year after yearfrom the elaka- 
dars and tenants mentioned in this deed in ac- 
cordance with the above specifications. If 
any elakadars or tenants mentioned in this 
deed put off paying the rents, &c. then it 
is and will be in the power of the said 
Pleader zarbharnadar to realise the same with 
interest, damages, and costs by instituting 
suits in Court in his own name as zarbhar- 
nada: plaintiff, with prayer for ejectment 
or in any other proper way. In case of 
ejectment, the said Pleader zarbharnadar 
will realise the zarbharnadar money from the 
kham tahsil or from thikadar of such village, 
and any amount of excess jumma resulting 
from the kham jumma or thikadari jumma in 
respect of the resumed villages over the jum- 
ma mentioned in the bond, whatever it may 
be, shall be paid on taking receipt by the said 
zarbharnadar or his heirs to me, the execu- 
tant, or my heirs, year after year. I, the 
executant, will give the thicca pottah of the 
resumed villages. The zarbharnadar shall 
have no right to grant the thicca pottah of 
such villages. If, for any reason, the jumma 
of any village as mentioned in the bond de- 
creases, the said zarbharnadar shall be entitled 
to get from me, the executant, the amount of 
decrease with interest at the above-mentioned 
rate. After the expiry of the term of 
the zarbharna, I, the executant, shall have 
the right to take possession of the resumed 
villages as well as of the other villages 
mentioned in this bond on account of the 
expiry of the term and redemption of mort- 
gage, and the. said Pleader zarbharnadar 
shall have no right whatever to the 
same. 

“During the term of the zarbharna, I, the 
executant, or my heirs and representatives, 
shall on no account collect the rents with 
cesses of the zarbharna properties mentioned 
in this bond. 

“If by mistake I, the executant, or my 
heirs make any collection, then I.or my 
‘heirs shall be Hable to pay the amount 
gollected with interest at the above rate to 
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the said Pleader zarbharnadar. Except in 
auch a case for no other reason and on no 
other account, the zarbharnadar has and 
shall have any claim whatever against me, 
the executant, or my heirs and representa- 
tives, on the ground of realisation and 
non-realisation. If a claim is made, it is 
and shall be totally null and void. The 
said Pleader zarbharnadar’shall not belin any 
way liable for the Government revenue, 
Road and Public Works cesses or 
any other public demand. These things 
shall concern me, the executant. The 
sum of Rs. 230-11-3, the excess amount 
payable by the zarbharnadar to me, the 
executant, in 1959, as stated in the account 
mentioned in this deed, shall be paid to 
me, the executant, on taking receipt by 
the said zarbharnadar in Pous of the said 
year. In case of default on the due date 
aforesaid, interest at the above rate up to 
the date of realisation shall be paid on 
the excess amount by the zarbharnadar.” 

The mortgage was in their Lordships’ 
opinion an usufructuary mortgage within 
the meaning of section 67 (a) of the Transfer 
of Property Act, 1882, but as it was not 
attested by at least two witnesses, as 
required by section 59 of that Act, it 
was not enforceable as a mortgage. How- 
ever, possession of the respective mokurari 
villages was at the time specified in the 
mortgage given to Jadu Nath Mukhurji. 
Except in the events mentioned in the ex- 
tracts which have been set out above, 
Maharaja Nam Narayan Singh did not 
bind himself personally to repay the mort- 
gage-money or any of it. The clear inten- 
tion of the parties, to be inferred from 
the deed; was that the mortgage-money 
should be repayable from the usufruct and 
not personally by the Maharaja. On the 
termination of the mortgage period posses- 
sion of the mokurart villages which had 
been mortgaged, was given to the Maharaja 
or his representatives. Jadu Nath Mukhurji 
died in 1902. 

On the 13th January 1909, this suit 
was instituted against Raja Ram Narayan 
Singh, son of Maharaja Nam Narayan Singh 
who had died. The plaintiffs, who claim to 
represent Jadu Nath Mukhurji, alleged in 
their plaint that Rs. 85,272-14-9 only had 
been realised under the deed, and prayed 
for the following reliefs;— 
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“(a) That a decree be passed for Rs. 
- 1,57,985-5-3, or a decree be passed ordering, 
according to Order XXXIV, rule 4, of the 
Code of Civil Procedure, 1908, that (1) an 
account be taken of what will be due to 
the plaintiffs for principal and interest on the 
bond (the mortgage-deed) and for cost of 
the suit; that (2) defendant do pay into 
Court the amount so due on a day within 
six’ months from the date of the decree; 
‘that (8) in default of payment as aforesaid 
the charged properties, a3 per Schedule B, 
or a sufficient part thereof be sold and 
the sale-proceeds be applied in payment 
.of what is declared due to the 
plaintiffs as aforesaid, together with sub- 
-sequent interest and subsequent cost. 

(b) That if in the opinion of the Court 
the plaintiffs be not entitled’ to a decree 
under Order XX XLV, rule 4, a simple money- 
decree for the amount of Rs. 1,57,985-5-8, 
or whatever may be due with cost and 
‘subsequent interest be passed against the 
defendant, to be realised out of the 
properties which devolved on him after his 
father’s death.” 

In order to understand the object and 
meaning of these alternative claims it must 
. be mentioned that the plaintiffs’ case was 
that the deed of 14th April 1896 was not a 
usufroctuary mcrtgage, but that it had 
created a charge within the meaning of sec- 
tion 100 of the Transfer of Property Act, 
1882, upon the mokurari villages. It had, 
however, been treated by Maharaja Nam 
Narayan Singh and Jadu Nath Mukhurji as 
a usufructuary mortgage, and under it Jadu 
Nath Mukhurji obtained and held possession 
of the mokurari villages, and it contained the 
terms. upon which the Rs. 1,30,000 were ad- 
vanced and the terms upon which that ad- 
vance was to be repaid. That document 
certainly did not create a charge within the 
meaning of section 100 of the Transfer of 
Property Act, 1882; it was a usufructuary 
mortgage, which could not be enforced as a 
mortgage. Even if it could be regarded as 
an enforceable usufructuary mortgage the 

-“plaintiffs could not, by reason of section 67 
(a), institute a suit for sale based upon it. 

Their Lordships are in this appeal placed 

i in adisadvantageous position by reason of the 

v respondents not having appeared, but it is 

necessary for them to consider whether the 

plaintiffs have in their plaint stated any 
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casse of action which is shown by “their 
plaint as maintainable and not barred by 
limitation, and for this purpose it is neces- 
sary to consider the causes of action which 
are alleged in the plaint and the agreement 


upon which the Rs. 1,830,000 were advanced, 
which is to be found in the document of the 


.14th April 1896. The Subordinate Judge 


and the High Court have assumed, from the 
mention in that documentthatthe Rs. 1,380,000 
had been advanced, that it might be inferred 
that it was the intention of the parties that 
the Maharaja Nam Narayan Singh should 
be personally liable to repay the advance. 
Their Lordships do not draw that inference 
from that document. On the contrary, their 
Lordships draw the inference from that docu- 
ment that the Maharaja Nam Narayan Singh 


“did not intend that he should be personally 


liable for the repayment of any portion of 
the money advanced, except to the extent and 
in one or other of the events mentioned in, 
the extracts which have been already given, 
and that Jadu Nath Mukhurji was, in ad- 
vancing the Rs. 1,30,000, content to rely upon 
the security of a usufructuary mortgage of 
the mokurart villages. Although the docu- 
ment of the 14th April 1896 was, by reason 
of its” not having been attested as required 
by the Transfer of Property Act, 1882, not 
enforceable as a mortgage, Jadu Nath Mukhur- 
ji got possession under it of the mokurart 
villages, and held possession for the agreed 
period. 

The case, which the plaintiffs attempted 
to make in the Courts below, was substan- 
tially based upon the existence of a personal 
liability in debt on the part of the mortgagor 
even after the determination of the period of 
the usufructuary mortgage and arising by 
implication from its terms. Since in their 
opinion this case fails, their Lordships think 
it unnecessary to discuss the other causes of 
action pleaded, which, though possibly capable 
of being sustained in other suits if brought 
within the periods of limitation, are not es- 
tablished in the present suit. Itis enough 
to add that their Lordships are not satisfied 
that any of these alleged causes of action, 
even if they were otherwise maintainable, 
were not barred by limitation when this suit 
was instituted. 

An examination of the schedule attached t 
the plaint shows thatthe amount claimed 
is to a considerable extent composed of 
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charges in respect of collection expenses, of 
costs of suits, of interest upon such collec- 
tion expenses and costs, and of compound 
interest. 

Lokendra Nath Mukburji,a son of Jadu 
Nath Mukhurji, in his evidence stated that 
when bis father died in-1902 all his books 
were with him, and they were not found 
after his death, and admitted in cross-exami- 
nation that in a previous suit he had deposed 
that the zerbharna (usufructuary mortgage) 
account was ina state of confusion, “and 
that was sometime in 1906.” This may 
account for the vague nature of the allega- 
tions in the plaint, and for the delay in in- 
stituting the suit. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, 
that the order of the High Court and the 
preliminary decree of the Subordinate Judge 
should be set aside and the snit should be 
dismissed with costs throughout. 

The respondents must pay the costs of the 
appeal, 

Appeal allowed; Suit dismissed. 

Solicitors for the Appellant : Messrs. 
Barrow, Rogers and Neville. 


— né 


PUNJAB CHIEF. COURT. 
Sseconp Crvit Appeat No, 2318 or 1913. 
July 30, 1915. 
Presen!:—-Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
SOHNA MAL—Praintirr— APPELLANT 
versus 
NANAK CHAND—Derenpan7r— 
RESPONDENT. 

Punjab Courts Act (III of 1914), s. 41 (1), (3)— 
Point of custom overlooked or neglected by lower Court 
---Appeal, second, whether competent without certificate 
—Remand. 

Though under section’41 (1) and (3) of the Punjab 
Courts Act, the Chief Court has no jurisdiction, in 
the absence of a certificate, to decide the ‘existence or 
validity’ of a custom, it is not debarred from remitting 
a case for decision of a point of custom which has 
been overlooked or deliberately neglected by the 
lower Court. [p. 905, col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Gujranwala, at Lahore, 
dated the llth July 1913. , 

Messrs. Fazl-i-Hussain and Gokal Chand 
Narang. for the Appellant. 

Messrs. Nanak Chand, Hukam Chand and 
Mehr Chand, for the Respondent, 
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JUDGMENT. 
LeRossicnot.—In this appeal a prelimi- 
nary objection that no appeal lies in the 
absence of a ceftificate is raised by the re- 
spondent, 
The facts concisely put are as follows:— 


Narain Das 


` 
Ganga Ram Mangal Singh, 
adopted, 
daughter, Musammat 
Shib Devi, was wife 
of plaintiff. 


Nanak Chand, his 
sister’s son, defendant. 


Mangal Singh died in 1907, bequeathing 
all his property to his daughter. On her 
death in 1911, mutation was madein de- 
fendant’s favour and in this suit plaintiff 
claims her property. The first Court fram- 
ed an issue on the power of Mangal Singh 
to execute a Will in- his daugther’s favour, 
and on the results flowing from the he- 
quest, if found to be valid, and another 
general issue, whether plaintiff was his 
wife’s heir qua the property bequeathed. 

The first Court found that the parties 
were governed by custom and that Mangal 
Singh had no power to bequeath his an- 
cestral immoveable property to the detriment 
of his reversioners. The first Court further 
held that an adopted son could succeed 
collaterally and it quoted the riwaj-2-am as 
its authority. 

The plaintiff’s suit was accordingly dis- 
missed and an appeal was preferred to the 
Divisional Judge who dismissed it, holding 
that collaterals excluded daughters, but 
giving no finding on the point of collateral 
succession by an adopted son. 

This second appeal was then preferred 
to this Court and in it the whole question 
of custom is challenged including the right 
of an adopted son to succeed collaterally. 

Now if the phrase “an appeal regard- 
ing the existence or validity of a custom” 
be taken in its ordinary sense, this is an 
appeal regarding the existence or validity 
of custom. 


But it is argued that though it is an 
appeal regarding a custom in one sense, 
it is not so in another sense, inasmuch 
as this Court is not asked in the appeal 


“to adjudicate on the existence or validity 


of the alleged custom but is asked merely 


x 
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to order the lower Court to come to a 
finding on those points. 

The natural meaning of section 41 (1) 
and 41 (3) of the Punjab Courts Act appears 


to be — 


l(a) Even though the decision on custom 
by the lower Appellate Court is wrong, 

1 (bt Even though the lower Appellate 
Court has failed to determine a 
material point of custom, 

l(c) Even though the lower Appellate 
Court’s procedure is marred by grave 
irregularities, 

still this Court shall not interfere unless the 
certificate has issned. 

Bui the section is susceptible of another 
construction, véz., though the lower Appel- 
late Court bas committed all the above 
detailed errors still, unless the certificate 
was issued, this Court shall not decide 
the question of custom, če. have the final 
word in the .matter, but short of inter- 
ference on the question of custom, shall not 
be debarred from exercising its general 
power of control. 

The possibility of the first Court of 
Appeal’s entire failure to decide a point of 
custom furnishing the aggrieved party with 
no means of redress can hardly have been 
contemplated by the Legislature, conse- 
quently we feel justified in interpreting the 
section to mean that though this Court 
has no jurisdiction, in the absence of: a 
certificate, to decide the existence or vali- 
dity of a custom, itis not debarred from 
remitting a case for decision ofa point of 
custom which has been overlooked or deli- 
berately neglected. 


In this case, therefore, we accept the 
appeal, set aside the decree of the 
lower Appellate Courtand remand the case 
for re-disposal after decision on the question 
whether an adopted son among the parties 
succeeds as such to his adoptive father’s 
collaterals. 

Costs to follow final event. 
appeal to be refunded. 


Stamps on 


Appeal accepted; Case remanded. 
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. PATNA HIGH COURT. | 
Seconp Cryit Appear No, 45 or 1914, 
May 17, 1916. 

Present:—Mr. Justice Atkinson. 
Lala NAG NARAIN— DEFENDANT 
——APPELLANT 
CETSUS 
Lala JUNG BAHADUR SAHAI anp 
OTHERS—PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1886), s. 63— 
Non-transferable holding—Assignment of proprietary 
righi— Sale in execution of rent-decrees by assignee and 
assignor—Delivery to purchaser at assignee’s sale before 
institution of assignor's suit, effect of. 

The plaintiff and his co-sharers leased their pro- 
prietary right in a holding to the Cawnpore Factory. 
The latter brought a suit to recover arrears of rent 
due from the tenant after the lease and obtained a 
decree. Inexecution of the decree they purchased 
the holding. Subsequently plaintiff brought a suit 
to recover arrears of rens due to him and the other 
co-sharers prior to the lease and he obtained a 
decree in execution whereof he purchased the same 
holding: 

Held, that, the interest of the tenant having been 
extinguished and eliminated inthe course of the 
execution of the decree obtained by the Cawnpore 
Factory, there was no subject-matter in existence 
on which the plaintiff’s decree could operate to 
effectually vest in the plaintiff any interest what. 
soever. A 906, col. 1.] 

Second appeal from a decision of the District 
Judge, Saran, dated the 3rd May 1913, 
confirmibg that ofthe Munsif, Chapra, 
dated the 31st August 1912. 

Mr. Muhammad *Mustafa 
Appellant. 

Messrs. Nirsu Narain Singh and Harnarain 
Persad, for the Respondents. 


JUDGMENT.—The facts of this case are 
very peculiar and require to be stated with 
some little care. 


Khan, for the 


The action was brought by Lala Jung 
Bahadur Sahai for a declaration of title 
and for confirmation of possession of a 
certain holding which formerly was occupi- 
ed by a tenant of his and other co-sharers 
in this property. 


It appears that the plaintiff and his 
other three co-sharers leased their proprietary 
right in this holding to a corporate body 
called the Cawnpore Factory, and as lessees 
they became entitled to claim the rent 
from the occupying ryot,and in pursuance’ 
of the title which they acquired they pro- 
ceeded in default of payment of the rent 
to recover from the ryot ina rent suit $ 
decree for the arrears due; and they obtain- 
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ed ea decree for the amount of the rent 


claimed. The holding is a non-transferable 
holding, and of that there is no dispute 
upon either side. Accordingly in the rent 
suit instituted by the Cawnpore Factory 
against the tenant the Cawnpore Factory 
in the process of execution purchased 
all the estate and interest of the tenant 
in that holding, The rent that was sued 
fer was the rent that acerued due after 
the date of the lease. It appears that the 
Cawnpore Factory, in pursuance of the 
purchase which they made in the execution 
proceedings in the rent suit, obtained on 
the 8rd of October 1909 possession of the 
holding, and neither the plaintiff nor his 
other co-sharers although aware of this 
sale and purchase offered any objection; 
and they appear to have acquiesced in the 
arrangement. The plaintiff as one co-sharer 
subsequently brought an action against the 
tenant of the same holding to recover an 
arrear of rent due to him and his other 
co-sharers in respect of rent due prior to 
the granting of the lease to the Cawnpore 
Factory and he obtained a decree in respect 
of his share and interest in the rent of 
this holding; and in the course of that 
proceeding he is alleged to have “ become 
on the 24th of January 1910 the pur- 
chaser of the tenant’s infterest in the hold- 
ing, which was- antecedently sold in pur- 
suance of the decree obtained by the 
Cawnpore Factory, and the plaintiff claims 
on the 23th of August 1910 to have got 
possession of the holding under his purchase 
in execution of the rent-decree obtained 
by him. In the view I take of this case, 
‘I may be right or I may be wrong, the 
Cawnpore Factory purchased all the estate 
and interest of the tenant in the holding 
-on the 20th of July 1902. I fail to see 
what interest there was in that tenant’s 
holding upon whieh the decree obtained 
by the plaintiff in this action in January 
1908 could in any way operate whatsoever. 
The interest of the tenant had been extin- 
„guished and eliminated in the course of 
the execution and there was no subject- 
«matter in existence on which the decree 
could operate to effectually vest in the 
plaintiff any interest whatsoever. 


The Cawnpore Factory no doubt on the 
-22nd of October 1910 contracted and agreed 
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to sell and conveyed and gave delivery of 
possession to the present appellant, the de- 
fendant in this suit, of the holding which 
they had purchased. Therefore having re- 
gard to the view I take of this case, the 
Plaintiff acquired no interest whatsoever in 
the holding which he is alleged to have 
purchased. And it appears to me that 
section €5 of the Bengal Tenancy Act does 
not afford the plaintiff the right to pursue 
his remedy by way of sale of the holding 
for arrears of rent due prior to the lease 
to the Cawnpore Factory, when the pro- 
perty has passed to a purchaser in pursu- 
ance of the execution of the decree obtain- 
ed by the Cawnpore Company. Conse- 
quently his action for title cannot be main- 
tained and it follows that this action must 
fail. No doubt if the- landlords or the 
co-sharers had taken proper steps as provid- 
ed by the Bengal Tenancy Act they might | 
have safeguarded their interests. They 
have thought fit to embark upon a pro- 
ceeding which, in my opinion, has made all 
their efforts entirely abortive. I regret 
that I must state that I received no as- 
sistance during the course of the argument 
from the Vakil on behalf of the plaintiff. 
Not being myself very familiar with the 
decisions in India on this Jand Code, I 
arrived at the conclusion I did upon what 
appeared to me to be legal principle 
mingled with a little common sense. 


1 shall, therefore, allow this appeal and 
dismiss the action with costs in all 
Courts. 


Appeal allowed. 





MADRAS HIGH COURT. 
Seconp Civin ArpeaL No. 1044 or 1914, 
March 22, 1916, 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. . 
PUTHENPURAYIL PARKUM CHATHU 
CHOYICHIMKANDIYAL PARKUM 
POOVAMULLA—Derenpant No. 2 
— APPELLANT 
VEVSUS 
KANDIYAL KOOVAN VENGADAM 
PAS KIRI AND anorasr—Derenpant No. 1 
AND PLAINTIFF—RESPONDENTS., 
Specific Relief Act (I of 1877), 8, 27, tllus. (8) —Trans: 
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fer of Property Act (IV of 1882), ss. 8, 40, 54—Vendor 
and purchaser—Contract for sale of land to mortgagee 
in possession—Specific performance against subsequent 
purchaser—Constructive notice of rights and equities of 
, party in possession. 

A constructive notice, under section 3 of the 
Transfer of Property Act, includes cases of gross 
negligence in making further enquiry about facts of 
which a person has actual notice and a wilful 
abstention from enquiry for the very purpose of 
avoiding notice. [p. 907, col. 2.] 

Jones v. Smith, 1 Hare 43 at p. 62; 11 L.J’ Ch. 83; 
6 Jur. 8; 58 R. R. 22; 66 E. R. 943, affirmed, 1 Ph. 244; 
12 L. J. Ch. 381; 7 Jur. 481; 41 E. R 624, referred to, 


The fact that a person other than the vendor is in 
possession of the property is sufficient to put a pur- 
chaser on enquiry as to the nature aud extent of his 
interest, and if that enquiry is not pursued, the 
purchaser will be affected with notice of the title, 
‘if any, under which possession is enjoyed or of 
any.contract the person in possession may have 
aT into for the purchase of the property. [p. 808, 
col. 1. 

A mortgagee in possession whohas entered into 
an agreement to purchase the mortgaged property 
canenforce it as against a subsequent purchaser. 
The purchaser is affected with constructive notice of 
the contract on the principle above laid down, and 
cannot, in a suit for specific performance, be heard 
to say in defence that he was entitled to assume 
that the mortgagee continued in possession as_ mort- 
peee pnd had not acquired any other title. [p. 907, 
col, 2, 2 

Barnhart v. Greenshields, 9 Moore P. C. 18; 105 R. 
R. 1; 14 E. R. 204; Magu Brahma v. Bholi Das, 20 
Ind. Cas. 195; 19 C. L. J. 352; 18 ©. W. N. 657; 
Daniels v. Davison, 10 R. R. 171; 16 Ves. 249; 33 E. 
R. 978; Kondiba v., Nana Shidrao, 27 B. 408; 5 Bom. 
L. R. 269; Baburam Bag v. Madhab Chandra Pallay, 
19 Jnd. Cas. 9; 40 C. 665; 18 O. W.N. £41; Nandi 
Reddy v. Thimmakka, 22 Ind. Cas. 260; 14 M. L. T. 
477, referred to, 

A contract for the sale of immoveable property, 
though it dces not “create a charge on or interest in 
the property underthe last paragraph of section 54 
ofthe Transfer of Property Act, gives the obligee 
the benefit of an obligation arising out of contract 
and annexed to the ownership of immoveable pro- 
perty under paragraph 2 of section 40, and the 
obligation to execute a conveyance may be enforced 
against a transferee with noticeof that obligation. 
[p. 908, col. 2.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, Malabar, 
in Appeal Suit No. 99 of 1912, preferred 
against that of the District Munsif, Kuthu- 
paramba, in Original Suit No. 918 of 19:0. 

Mr. J. L. Rosario, for the Appellant. 

Mr. T. Broman Unni (with him Mr. C. F. 
Ananthakrishna Ayyar), for the Respondents, 


JUDGMENT.—This is an appeal by the 
2nd defendant in the suit which was brought 
for the specific performance of a contract 
of: sale. entered into by the lst defendant 
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with the plaintiff on 4th July 1910, The 
first defendant is the Jenmi of the property 
which was held on kanom by the plaintiff. 
The plaintiff’s case was that the Ist defend- 
ant agreed to sell the property to him for 
Rs. 400. The 2nd defendant resisted the 
suit onthe ground that he had purchased 
the property on 4th September 1910 from 
the Ist defendant without notice of the 
alleged agreement for sale. The lower 
Courts have found that the agreement set 
up by the plaintiff is true, and this finding 
cannot be questioned in second appeal. The 
Subordinate Judge held that there was no 
satisfactory evidence to show that the 2nd 
defendant had actual notice of the agreement 
to sell but that he must be deemed to have 
had constructive nolice of the agreement since, 


although he was aware of the plaintifi’s 


possession, he had abstained from making 
such enquiry of the plaintiff as he was bound 
todo. It appears that there was a proposal 
to sell the property to a man named 
Kunhali but the transaction fell through. 
The 2nd defendant in his evidence admitted 
“that he knew that the plaintiff was the 
kanomdar (mortgagee) of the plaint pro- 
perty; and that he did not ask plaintiff or 
Kunhali why they did not want to purchase 
the property, as he was afraid that, if he 
did so, he wonld not get the property. 


The argument advanced by Mr. Rosario 
for the appellant, if we understand it correct- 
ly, was that the appellant was not bound 
to make nny further enquiry and that he 
was entitled to assume that the plaintiff 
continued in possession as mortgagee and 
had not acquired any other title. We do not 
think that this contention can be upheld. 
The questicn for decision is whether the 
appellant can claim to be a transferee with- 
out notice. Section 3 of the Transfer of 
Property Act enacts that a “person is said 
to have ‘notice’ of a fact when he actually 


“knows that fact, or when but for wilful 


abstention from an enquiry or search which 
he ought to have made or gross negligence 
he would have known it.” In Jones v. Smith 
(1), Wigram, V. C., classified the 
cases of constructive notice as follows: First, 
cases in which the party charged had actual 


(1) 1 Hare 43 at p. 62; 11 L. J. Ch. 88; 6 Jur, 8; 
58 R. R. 22; 66 E. R. 948, affirmed, 1 Ph, 244; 12 L. 
J. Ch, 381; 7 Jur, 481; 41 E. R. 624. 
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notice that the property in dispute was in 
fact charged, incumbered, or in some way 
affected, and the Court has thereupon bound 
him with constructive notice of facts and 
instruments to a knowledge of which he 
would have been led by an enquiry after 
the charge, Incumbrance or other circum- 
stance affecting the property of which he 
had actual notice: and, secondly, cases in 
which the Court has been satisfied from 
the evidence before it that the party charged 
had designedly abstained from enquiry for 
the very purpose of avoiding notice. Ilustra- 
tion 3 to clause (b), section 27, of the Specific 
Relief Act is in these terms:—‘A contracts 
to sell land to B for Rs, 5,000. B takes 
possession of the land. Afterwards A sells 
it to O for Rs. 6,000. O makes no enquiry 
of B relating to his interest in the land. 
Bs possession: is sufficient to affect C with 
notice of his interest, and he may enforce 
specific performance of the contract against 
0” It has been held that tke fact that 
another person is in possession is sufficent 
to put a purchaser on enquiry as to the 
nature and extent of his interest and if that 
enquiry is not pursued, the purchaser will 
be affected with notice of the title, if any, 
under which possession is enjoyed or of any 
contract the person in possession may have 
entered into for the purchaseeof the property. 
See Barnhait v. Greenshields (2), If a person 
purchases and takes a conveyance of an estate 
which he knows to be in the occupation of a 
person other than the vendor, he is bound 
by all the equities which the person in such 
occupation may have in the land: for 
possession is prima facie seisin and the pur- 
chaser had actual notice of a fact by which 
the property was affected and he is bound 
to ascertain the truth. As observed by 
Justice Mookerjee in Magu Brahma v. 
Bholi Das (3): “The extreme length to 
which this doctrine has been carried is illus- 
trated by the decision of Eldon, L. ©., in 
Daniels v. Davison (4) where it was ruled 
that the purchaser has constructive notice, 
not merely of the title of the tenant in 
occupation, but also of a contract into which 
he, had entered for the purchase of the 
estate.” This doctrine has been applied by the 


(2) 9 Moore P. C. 18; 105 R. R. 1; 14 E., R. 204. 
O 20 Tnd. Cas. 195; 19 C. L. J. 352; 18 0. W. N. 
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Indian Courts in the cases of Kondiba v. Nana 
Shidrao (5); Baburam Bag v. Madhab Chan- 
dra Pallay (6); Magu Brahma v. Bholt Das 
(3) and Nandi Reddy v. Thimmakka (7), 
which were cited at the hearing by the 
Respondents’ Vakil. In Magu Brahma,y. Bholi 
Das (3) it was held that “when a person pur- 
chases property, where a visible state of things 
exists, which could not legally exist unless 
the property were subject to some burden, he 
is taken to have notice of the extent and 
nature of that burden. And thus if a 
person other than the vendor is in posse3- 
sion, it is sufficient to put a purchaser on 
enquiry astothe nature and extent of his 
interest and the purchaser is bound by all the 
equities which the person in such oceupa- 
tion may have in the land.” In Nandi 
Reddy v. Thimmakka (7) Benson and 
Sundara Aiyar, JJ., held that where a Jessee is 
in possession of the land, this in law is 
sufficient notice of the rights therein and 
the purchaser is bound to enquire of him 
regarding the nature of his right. Some 
arguments were addressed to us by the 
appellant’s learned Vakil based on the 
provision in the last sentence in section 
54 of the Transfer of Property Act, which 
enacts that a contract for the sale of 
land does not, of itself, create any interest 
or charge on the land. Such a contract, 
however, gives the obligee (contracting pur- 
chaser) “the benefit of an obligation arising 
out of contract and annexed to the owner- 
ship of immoveable property” “though not 
arhounting to an interest therein” (see section 
40 of the Transfer of Property Act) and the 
obligation (in this case the obligation to 
conveyance) may be enforced 
against a transferee with notice of that 
obligation, 

Wethink thatthe decision of the lower 
Court was right and that the appellant 
must be deemed to have purchased the 
property with notice of the agreement to 
sell and cannot resist the plaintiff’s suit. 
The appeal fails and is dismissed with 
costs, 

Appeal dismissed, 

(5) 27 B. 408; 5 Bom. L. R, 269. 


(6: 19 Ind. Cas. 9; 40 C. 565; 18 CO, W. N. 341. 
(7) 22 Ind. Cas. 250; 14 M. L. T. 477, 
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PATNA HIGH COURT. . 

Seconp Orv, APPRAL No, 3108 or 1914, 
April 25, 1916. 
Present:—Mr. Justice Muliick. 
RAMTAHAL SAHU—Fiarntive— 
APPELLANT 
versus 

GANOO SAHU— DEFENDANT 2ND Parry— 


ReseonDent. 

Civil Procedure Code (Act V of 1908), s. 162—Claimn 
Jor cancellation of document and damages—dppeal, 
second—Abandomnent of prayer for cancellation— 
Damages, claim for, less than Rs. 600—Jurisdiction. 

The plaintiff sued for cancellation of a kabuliyat as 
against defendant No. 1 and for damages to the 
extent of Rs. 260 as against defendants Nos. 1 and 2. 
In second appeal the plaintiff abandoned his claim as 
against defendant No. 1: 

Held, that no second appeal lay as against defend- 
ant No, 2 alone, as the claim against him was a 
matter cognizable by a Court of Small Causes 
exclusively. 


Mr. Gaur Chandra Pal, 
lant. 

Mr. Susil Madhav Mullick, for the Re- 
spondent. i 

JUDGMENT.—The plaintiff is.a person 
who states that he has executed a kabuli- 
yat in favour of defendant No. 1, who is 
the mokuraridar of a certain hat, giving 
him the right to realise a certain cess or 
toll from persons who come to: sell their 
produce at the hut. 

‘Defendant No. 2 is a person who is 
alleged to: have executed another kabuliyat 
in favour of defendant No, 1 in respect 
of the same right. 

The plaintiff sues defendant No. 1 for 
cancellation of his kabulcyat for breach of 
condition and defendants Nos. 1 and 2 
for damages, 

The learned District Judge finds that the 
cess is illegal and has dismissed the whole 
suit. The present second appeal is prefer- 
red by the plaintiff, 

Itis to be noted at the outset that the 
plaintiff has uot joined in this appeal the 
mokuraridar (defendant No. 1); therefore 
so far as the cancellation of the habuliyat 
given to defendant No. 1 and damages 
against defendant No, 1 are concerned, the 
plaintiff cannot get any relief, 

There remains the claim so far as it 
concerns the defendant No. 2, Now defend- 
ant No. 2 is with regard to the plaintiff 
a complete stranger and the suit as against 
him must be treated purely as one for 


for the Appel- 
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damages. Now the amount of damages 
claimed is Rs. 50 a year for five years, 
that is, Rs. 250, a matter cognizable by a 
Court of Small Causes exclusively, therefore, 
under section 102 of the Civil Procedure 
Code no second appeal in regard to this 
claim lies. The appeal, therefore, as regards 
defendant No. 2 is dismissed with costs. 
Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civic AppeaL Nos, 22 anp 29 or 1914, 
October 29, 1915. 
Present:—Mr. Pratt, J. C., and 
Mr. Boyd, A. J. C. 

Thakur SAKHAWATRATI AND OTHERS— 
Derenpants—APPELLANTS 
versus 

Thakur PARTABRAI AND OTHERS— ° 


PLAINTIFrS— RESPONDENTS. 

Hindu Law—Partition—Family temple, mode of 
partition of —Right of family membersto perfarm ordinary 
worship in such temple. 

Under Hindu Law a place of worship, such asa 
private temple of a family, cunnot be divided by 
metes and bounds solong as some of the family 
members desire its continuance. [p. 911, col. 1.) 

Anund Moyee Chowdhrain v«Boykantnath Roy, 8 W. 
R 193, referred to. 

The holders of such property are inthe same 
position as the holders of an hereditary office and tbe 
only way of subjecting such property to partition is 
by means of a system of management by each 
member in rotation. [p. 91], col. J. 

Mancharam v. Pranshankar, 6 B. 298; Sri 
Sethuramaswamy Iyer v. Sri Meruswamy Iyer, 4 Ind, Cas. 
76; 384 M. 470;6 M. L. T. 319; £0 M. L. J. 108; Ramu- 
nathan Chetty v. Muruyappa Chetty, 27 M. 192, 
referred to. 

Even where the property is being cnjoycd by 
rotation all members of the family are entitled to 
perform ordinary worship in the temple at any time, 
though it may not be their turn of management, [p. 
911, col. 1.) 

Damodardas Maneklal v, Uttamram Maneklal, 17 B. 
271 at p. 288, referred to. 


Appeal against the decree of the Joint 
Judge, Larkana. 

Mr. Rupchand Bilaram, for the Appellants. 

Mr. Lalchand Hasomal, for the Respond- 
ents. y 

JUDGMENT. 

Boro, A. J. C.—The property of which 

plaintiffs sought partition was a temple, con- 
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sisting of (1) a room, a verandah and a yard 
(the room containing 2 sacred pictures and a 
perennial light) and (2) a small house (quite 
near the temple) used as servants’ quarters. 
The lower Appellate Court decreed partition of 
(2) but refused to decree partition in the 
usual way of (1), on the ground that it was 
used for a religions purpose, and ordered 
a simple scheme of enjoyment and 
management by rotation. Both sides ap- 
pealed. Plaintiffs’ appeal is No. 29 of 1914, 
which was heard with this appeal which was 
made by the defendants. Plaintiffs demand 
partition in theusual way of all the pro- 
perty. Defendants in their petition of appeal 
do dot make it very clear what they do want, 
except that the suit should be dismissed. 

In arguments, however, their Pleader has 
explained that he does not much object to 
the rotation arrangement, provided that 
defendants are never excluded from the 
temple and are always allowed to perform 
their devotions in it. The temple is at 
present used for the worship of certain river 
Gods. ; 

Mr. Lilaram, the Judge of the lower Ap- 
pellate Court, has gone into the question 
of the rights of the public or rather of 
those members of the public who worship the 
water Gods. He found that they cannot 
worship in this temple as of right; and he 
quotes in eatenso paragraph 438 of Mayne’s 
Hindu Law: saying that the temple is the 
family property of the parties who use it for 
a religious purpose, but may cease so to use it 
when they wish and may exclude or admit 
the public at their pleasure. Unless forced 
to do so, we are unwilling to decide this ques- 
tion although we thinkthat it is open to us to 
decide it, for the shewaks or devotees are 
not parties to this suit; and it was stated in 
argument that they propose suing this family 
to establish their supposed rights. Of course 
no decision in this suit would bind them; 
but still it is inadvisible to say anything to 
the prejudice of either them or the present 
parties. And we think that the presentdecree 
(so far as it relates to rotation) can be con- 
firmed on the hypothesis that the temple is a 
private temple, as the learned Judge below 
thought. Neither party, we note, press for a 
decision on the question of the rights of the 
shewaks; nor would its decision either way 
affect the decree which we intend to pass. 
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Now the important fact is that the family 
do use the property in suit for a religious 
purpose. Even the servants’ quarters are so 
used, being required by the pujart for the 
time being. Let it be granted that the family 
could agree to cease using the property in 
this manner. But they do not so agree. 
Defendants wish to continue the worship of 
the river Gods as it is now performed. 
Plaintiffs do not. At least thatis what their 
attitude amounts to; for the partition which 
they demand would make itutterly impossible. 
to continue it. It would not be feasible to 
divide up the small room nor the pictures 
nor the perennial light. Plaintiffs are really 
trying to abolish the present practice of 
worship. The question is whether defendants 
are justified in objecting to this. 


I think they are, considering tke highly 
religious character of Hindu family senti- 
ment. There are very few authorities on’ 
the point. For, the Hindus being a re- 
ligious people, such a dispute has hardly ever 
arisen. Mayne (paragraph 468, page 650, 
Edition 1914) says: “Where part of the 
property consists of idols and places of 
worship which are valuable ....., from 
the respect attaching to their possessor, 
the members will be decreed to hold them 
by turns, the period of tenure being. in 
proportion to their shares in the corpus of 
the property.” A similar dispute arose 
in 1866 in Anund Moyee Chowdhrain v. 
Boykantnath Roy (1). It referred to a 
demand for partition of buildings used for 
worship. It was found that to divide them 
would render them utterly unsuited for the 
purpose of worship. The learned Judges 
held that under the Hindu Law places of 
worship were not divisible. They declin- 
ed to permit the object for which the build- 
ings were erected, to be neutralised by 
dividing them. They left them joint, advis- 
ing (though not decreeing) a system of 
management by rotation. In the present 
case there is no doubt that the temple has 
for the last hundred years been used for the 
purpose of worship. So the same consider-. 
ations apply, this case being rather stronger as 
the place of worship is so small. The above 
decision, which has never been dissented. 
from, appears thoroughly consonant with 


(1) 8 W. R. 193, 
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Hindu sentiment; and I would follow it. A 
` number of other cases have been cited before 


us; but they do not bear on the present point: ` 


they deal with property subject to, a trust or 
dedicated to an idol and do not help us; for 
we are assuming that there was no trust for 
the benefit of-the public and no one contends 
that the suit property was dedicated to an 
idol. ` 


Accordingly, I would find that the temple. 
and its contents cannot be divided by metes- 


and bounds, as that would mean the abolish- 
ing of the practice of worship, which cannot 
be abolished as long as some of the family 
desire its ccntinuance. Until they agree to 
stop that practice, their position is on the 
same plane as that of the holders ofa heredi- 
tary office, And it has been held in well- 
‘known cases that the only way of subjecting 
a hereditary office to partition is “by means of 
the performance of the duties of the office 
....' by different co-parceners in rotation:” 
per Melvill, J., in Mancharam vy. Pranshankar 
(2). And the same principle was laid down 
by Wallis and Sankaran Nair, JJ., in Sri 
Sethuramaswamy Iyer v. Sri Meruswamy Iyer 
(8) following the dictum of Bhashyam Ayyan- 
gar, J., in Ramanadhan Chetty v. Murugappa 

_ Chetty (4). The learned Judge below has 
adopted this method of partition; and to this 
extent I would confirm his decree. 


I would vary it, however, by directing that 
the servants’ quarters also shoald be enjoyed 
by rotation and should: not be divided up. 
They are small and seem to be required by 
the pwjart for the time being. They are 
practically an annexe to the temple. 


I would also add to the decree a declaration 
that all members of the family shall be entitle 
ed to perform ordinary worship in the temple 
at any time, though they may not officiate 
as priests except in their turn; according. to 
rotation. The officiator may or may not 
have power to exclude members of the public. 
But, the temple being a family temple, it 
seems only right that members of the family 
should always be admitted. A similar decla- 
ration was made in Damedardas Maneklal v, 
Uttamram Maneklal (5), ` 


(2) 6 B. 298. 

(8) 4 Ind. Cas. 76; 34 M. 470;}6.M. L. T. 319; 20 M. 
L, J. 108. À 
2 27 M. 198, | 
(5) 17 B. 271 at p. 288, 
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I would propose the following order as to 
éosts. Parties to bear their own costs in #he 
first two Courts and in the present appeal 
(made by defendants). In the other appeal 
(made by plaintiffs) plaintiffs to bear costs of 
both sides 

Pratt, J. C.—I concur. 

Decree varied 


PATNA HIGH COURT. 
Secon Civit Arrear No, 1921 or 1914, 
April 25, 1916. 
Present: — Mr. Justice Mullick: : 

JIWACH RAUT-— PLAINTIFE— APPELLANT 

versus i 
SUMRAN MANWAR—DEFENDANT— 
RESPONDENT, 

Sale in execution of decrec —Issue of sale certificate 
to purchaser—Possession, suit for—Plea of fraud ant 
irregularity in conduct of sale—Burden of proof. Š 

Plaintiff, the assignee of a decree, brought the. 
judgment-debtor’s property to sale in execution and 
purchased it himself. After obtaining the sale 
certificate he instituted the present suit for possession 
against thejudgment-debtor. The defendant pleaded 
that the decree was obtained by fraud and that the 
sale was held without service of the usual notice on 
him: 

Held, that as the plaintiff had obtained a sale’ 
certificate from Court, the onus lay on tho defendant 
of proving his allegation. [p. 912, col. 1.] 

Mr. Kalvant Sahay for My. Lakshmi Narain 
Singh, for the Appellant. 

Messrs. Batkunth Nath Mitter and Naresh 
Chandra Sinha, for the Respondent. 


- JUDGMENT.—One Abdul Gafoor in 1895 


got a decree in the Small Cause Court 
against the deferdant in the present suit. 
He assigned that decree to the plaintiff, 
who in 1900 caused the land which is 
now. in suit to be sold in auction and 
purchased it himself for Rs. 32. On the 


` 14th of March 1901, tbe plaintiff got outa 


sale certificate of his purchase. 
bring the present, suit till 
October 1912. 


The defendant pleaded that Abdul Gafoor’s 
decree was without his knowledge and with. |, 
out service of summons and that the sale 
at which the plaintiff had purchased was 


He did not 
the 9th of 


e 
’ 


notices, 
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The learned ‘District Judge affirming the 
decyee of-the Munsif has dismissed the plain- 
tilf’s suit; hence the present second appeal by 
the plaintiff. 

It is clear thatthe learned District Judge 
has made'an error in law in making the 
following observations with regard to the 
plaintiffs case: 


“It was contended for the appellant that 
his title is proved by the sale certificate, 
but in view of the defence that the execu- 
tion proceedings were without the knowledge 
of the defendant he must prove that these 
proceedings were legal. The mere presump- 
tion of the regularity of official acts is not 
sufficient.” The plaintiff having obtained a 
sale certificate: from Court the onus was 
clearly upon the defendant to prove that 
he was not bound by the decree. 


It would seem from the judgment of the 
learned Munsif that in that Court the finding 
was that.the plaintiff had suppressed not 
only the summons but also the sale notices, 
that is to say, the Munsif thought that the 
defendant had proved that the decree had 
been obtained by fraud. 

If the learned District Judge intends to 
affirm that finding, he must do so after 
placing the onus upon thecorrect shoulders. 
His judgment as it stands would’ seem to 
show that he has placad the onus entirely 
upon the plaintiff. That, of course, is wrong. 

The defendant must show affirmatively 
that the fraud which he pleaded was 
committed. As to what amount of evidence 
is necessary to establish that fraud is a 
matter entirely for the Trying Judge. 

The case must, therefore, go back for a 
re-hearing with reference to the above 
observations. Š 

It has been contended by the learned 
Vakil for the respondent that the judg- 
ment of the Court below might be support- 
ed on the ground that the present suit is 
not maintainable by reason of the provisions 
of section 47 of the Civil Procedure Code, 
whick requires that plaintiff should apply 
to the Court for delivery of possession and that 
he cannot be allowed to ask for possession by 
bringing a separate suit, 

Now the authorities upon this point are 
conflicting and I am informed by the learned 
Vakil that the matter has been referred to a 
“ Full Bench of this Court. But it is sufficient 
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for our purposes in the present appeal to 
observe that although in the.written state- 
ment there is a general allegation that the 
suit is not maintainable; this rarticular 
ground that the suit is not maintainable 
because of section 47, Civil Procedure Code, 
has never been advanced in any’ of the 
Courts below. I do not, therefore, think 
that in second appeal I ought to allow the 
parties to raise it. If at the- time of 
re-hearing the District Judge agrees to allow 
the parties to raise the point they will be 
permitted to raise it. 


The result is that the appeal will be decreed 
and the case sent back to the.lower Appel- 
late Court for re-hearing. Costs will abide the 
result. 


Appeal allowed; Oase remanded, 


CALCUTTA HIGH COURT. 
Letrers Patent Appeau No. 86 or 1915, 
May 25, 1916. 

Present:—Sir Lancelot Sanderson, Ki., 
Chief Justice, andJustice Sir Asutosh 
Mookerjee, Kr, 

JADAB SARDAR AND oTHers—Derenpants 
Nos. 1 AND 2—AÅAPPELLANTS 

Versus 


GOBINDA OHANDRA MONDAL AND 


OTHERS— PLAINTIFFs— RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885,), ss. 49, 85—~ 
Notice—Under-raiyat getting transfer of non-transferable 
holding, whether can be ejected by landlord without 
notice. 

Where the sub-lease to an under-raiyat granted by 
the raiyat of a non-transferable occupancy holding 
is not valid against his landlord under section 85 of 
the Bengal Tenancy Act, the landlord can eject the 
under-raiyat without any notice under section 49 of 
the Act on the raiyat transferring the holding to the 
under-raiyat. [p. 916, col. 2.] 

Badan Chandra Das v. Rajeswari Debya, 2 O. L. J. 
570; Nilkanta Ohaki v. Ghatoo Sheikh, 4 0. W.N. 
667, referred to. 

Lal Mahomed Sarkar v, Jagir Sheikh Mallik, 2 Thd. 
Cas. 654; 18 C. W. N.913; AmirullahMahomed v. Nazir 
Mahomed, 31 ©. 932; Amirullah Mahomed v. Nazir 
Mahomed, 34 C. 104; 3 C. L. J. 155; Ram Udar Singh 
v. William Cox, 27 Ind. Cas. 564; 19 O. W. N. 268, 
distinguished. i 
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Appeal against the decree of Mr. Justice . 


Fletcher, dated the 30th April 1915, re- 
ported as 29 Ind. Cas. 466 in Appeal from 
Appellate Decree No. 1355 of 1913 
FACTS are clear from the following 
judgment of the District Judge in appeal: — 
“in this suit the plaintiffs sought to 
recover possession of some land on the basis 
of a mourasi patta from the lakherajdar. 


The circumstances are as follows; —The 
lakherajdar is one Nakari Chakrabarti: under 
him, Sital Sardar, defendant No. 4, was 
a tenant; plaintiffs held plot 1 under 
Sital; defendants Nos. 1, 2 and 3 held plots 
4 and 5 and part of plot 3 under Sital; 
and third persons held plot 2 and part of 
plot 3 under Sital. These facts are admitted. 


With regard to the nature of Sital’s 
interest, defendants say that he had a 
mokarrart mourast interest under a patta of 
1227, B.S. Plaintiffs say that his interest 
was tot higher than that of a raiyat with 
occupancy rights. Whatever were Sital’s 
rights, he parted with his interest by sale 
to defendants Nos. 1 and 3. The lakheraj- 
dar, according to plaintiffs, then settled 
the land with the plaintiffs by a patta, dated 
12th Chaitra 1317, B. S., on receipt of 
salami. 


The case for the plaintiffs is that the 
defendants were under-racyats under Sital, 
and that when he surrendered the holding 
by selling it, their rights as under-raiyats 
came toan end,and they are not entitled 
to any notice before eviction. 


On the other hand, defendants assert 
that Sital hada transferable interest, and 
that in any case they are protected from 
eviction without notice. 


The learned Munsif fcund that Sital’s 
interest was not a permanent one, and 
that the patta produced by defendants was 
not reliable. He also found that the 
defendants were not entitled to notice before 
eviction. On these findings he decreed the 
suit. Defendants Nos. 1 and 2 have preferred 
this appeal. 


* Two questions arise: viz., (1) was Sital’s 
patia genuine? and (2) assuming that 
Sital had only the interest of a raiyat with 
oceupancy rights, whas is the effect of the 
purchase by the defendants P 
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With regard to the patta, it is strange 
that it has never been produced before, 
never even shown to any one until the 
defendants made their purchase. 

Then itis said to have been shown to 
the mohurrir who wrote the kabala executed 
by Sitalin favour of defendants, but this 
mohurrir has not been examined. More 
strange stillis the fact that defendants have 
not produced that kabala: this is very 
important because if Sital really had a 
mourast mokarrart interest supported by a 
palta, reference must have been made in the 
kabala tothe patta. The absence of the 
kabala leads tothe inference that the kabala 
said nothing about the patia. 

I agree with the Munsif in holding that 
the patta cannot be regarded as genuine. 

It follows that Sital’s interest was that 
of a raiyat with occupancy rights, and 
defendants Nos. 1 to 3 were under-ratyats 
under him. There is no custom proved of 
the transferability of occupancy rights, 
For the plaintiffs it is said that Sital’s sale 
was a surrender and they areentitled to 
possession. For defendants it is urged that 
the plaintiffs’ rights cannot be higher than 
Sital’s and that they must first give notice 
to the under-razyats. 


On behalf of the appellants two cases are 
quoted, viz., Lul«Mahomed Sarkar v. Jagir 
Sheikh Mallik (1) and Amirullah Mahomed v. 
Nazir Mahomed (2). These cases, however, are 
clearly distinguishable. In the former, the 
landlord of her own free will bought the 
rights of the plaintiff’s landlord razyat, and 
in the second, too, the landlord bought an 
occupancy ratyat’s rights at a private sale. 
In the present case the plaintiffs do not 
claim by purchase from Sital, but by 
surrender ou the part of Sital, followed 
by settlement on the part of the malik. 


The respondents rely on the case of 
Niltanta Chaki v. Ghatoo Sheikh (3), where 
it was held that when a raiyat resigns 
his jote the under- raiyat does not become 
the tenant of the superior landlord, and has 
no right to remain on the land aa ingk the 
will of the superior landlord. This ruling is 
apposite, and accordingly I find that thé 


(1) 2 Ind. Cas. 654; 18 O. W. N. 913. 
(2) 340.104; 80. L. J, 155. é 
(3) 40. W. N. 667, 
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defendants are liable to ejectment without 
notice? 

_ The appeal, therefore, fails, and I dismiss 
it with costs,” 

On appeal to the High Court Mr. Justice 
Fletcher confirmed the decisions of the lower 
Courts, whereupon defendants Nos. 1 and 2 
filed this Letters Patent Appeal. 

Dr. Dwarka Nath Mitter and Babu Bat- 
kuntha Nath Mitter, for the Appellants. — 
The principal questions for decision in 
this case are (i): whether on the transfer 
of a non-transferable occupancy holding, a 
suit to evict the under-razyat holding the 
land under an oral lease from the ratyat 
can be maintained without any service of 
notice under section 49 of the Bengal 
Tenancy Act. (2) Whether the landlord 
can settle the land without following the 
procedure laid down in section 87. 

As regards the first point, under section 
49 of the Bengal Tenancy Act the suit can- 
not be maintained without a notice to quit. 


[MooxeRJEs, J.—When the sale of the 
occupancy right is not operative, and the 
defendant No.4 has disappeared and the 
occupancy holding has ceased to exist, then 
the under-ratyat is brought face to face 
with the superior landlord. In sucha case 
can you say that the landlord is still bound 
to treat you as an under-rawaé? | 

By the transfer the holding of the occupancy 
ratyat, defendant No, 4, has ceased to exist 
for all purposes except for the purpose of 
the under-lease. His transfer cannot affect 
the right of the under-ruzyat who cannot 
be ejected without a notice to quit: 
Amirullah Mahomed v. Nazir Mahomed (2). 

LMoOKERJEE, J.— Section 85 of the Bengal 
Tenancy Act lays down that a sub-lease by 
a raiyat made without any registered 
instrument shall not be valid against his 
landlord unless made with the landlord’s 
consent. | 


The question is whether the abandonment 
by the ratyat could affect the rights of 
third persons, when such persons were 
bona fide on the land and when such rights 
were validly created. 

-(Mooxgrsex, J.—Jf you say that the under- 
raiyat remains an under-ratyat after the 
disappearance of the occupancy raiyat, then 
he will be an under-razyaé under the tenure- 
holder. But the landlord of an under-razyat 
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must be a rawat. Section 4 which classifies 
different classes of tenants under the Bengal 
Tenancy Act defines under-ratyats as tenants 
holding immediately or mediately under 
raiyats, So there cannot be an under- 
raiyat under a tenure-holder. | 

I submit thatthe occupancy holding has 
been extinguished for all purposes except for 
the purpose of the under-ratyati interest. In 
Lal Mahomed Sarkar v. Jagir Sheikh Mallik 
(1), it has been held that when the landlord 
purchases the interest of an occupancy raiyat 
under him he cannot eject the under- ratyat, 
There, Jenkins, ©. J., observes: “Even 
according to English Law in such a case 
though the ratyat’s interest would for all 
other purposes disappear, it would continue 
for the purposes of the under-tenure.” 

(Mooxerses, J.—The under-lease is voilas 
against the superior landlord. It is not 
binding upon him under section 85. ] 

Notwithstanding section 85 the under- 
raiyat cannot be treated as a trespasser, 
and he is entitled to a notice before he can 
be ejected. Vide Fazel Sheikh v. Keramuddt 
Sheikh (4). 

Again, by assignment or surrender the 
raiyat cannot affect the interest of the under- 
raiyat which was validly created. Vide Ram, 
Udar Singh v. William Oox (5). 

The same principle ought to apply to the 
case of abandonment. By abandonment the 
holding disappeared for all purposes except 
for the purpose of keeping alive or serving 
the rights of the under-lessee created by 
the occupancy raiyat. By abandonment the 
occupancy raiyat cannot confer on the land- 
lord any higher right with respect to the 
sub-lease than he himself possessed. Section 
22 of the Bengal Tenancy Act also says that 
in case of merger the rights of third 
persons are not prejudicially affected. i 

Babu Sarat Chandra Roy Chaudhry and 
Satya Charan Sinha, for the Respondents. 

JUDGMENT. 

Sanverson, C. J.— In this case 1 think that 
the appeal should be dismissed inspite of the 
argument which Dr. Dwarka Nath Mitter has 
addressed to us. The plaintiffs obtained a 
settlement of the land from the admitted ° 
landlord in April 1911. Defendants Nos. 1 
and 2 who are appealing to this Court 
obtained their title tothe interest, which 


(4) 6C. W. N. 916. 
(5) 27 Ind. Oas. 564; 19 O. W. N. 268. 
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they now have, under defendant No. 4. 
Defendant No. 4 was a person who had thes 
original right of occupancy and he sublet it 
to defendants Nos.1 and 2; the plaintiffs are 
third persons; no objection can be taken to 
the proceeding by defendant No. 4 in sub- 
letting which created an interest in defendants 
Nos. 1 and 2—the interest of an under-razyat. 
Then defendant No. 4 sold his right as 
occupancy raiyat to defendants Nos. 1 and 2. 
It turns out that the occupancy right was 
that of a non-transferable occupancy holding 
which the defendant No. 4 had no power to 
assign to defendants Nos. 1 and 2, and Dr. 
Dwarka Nath Mitter does not claim on behalf 
of defendants Nos. 1 and 2 astransferees under 
that sale, but he claims on behalf of them 
under the sub-letting, whereby he says they 
became under-razyats ; and that, inasmuch as 
they became under-razyats, they were entitled 
to nofice under section 49 of the Bengal 
Tenancy Act, and that such notice not having 
been given the present suit would not lie as 
it is a suit which comes within section 49, 
being a suit by the landlord claiming to eject 
an under-ratyat. I do not think that that 
argument can be maintained, for two reasons. 
First of all, 1 donot think that, after the 
sale by defendant No. 4 of his interest to 
defendants Nos. 1 and 2, they were in the 
„position of under-ratyats, because defendant 
No. 4 having transferred or having purported 
to transfer his interest to defendants Nos. 1 
and 2 left the land and disappeared alto- 
gether. The result of that transaction was 
equivalent to abandonment by defendant 
No. 4 of the whole of his interest. Then 
the position was that there was the landlord 
and the defendants Nos. 1 and 2, and there 
was nobody between them. Asit was put 
durivg the course of the argument the land- 
lord and the defendants Nos. 1 and 2 were 
face to face. Those are the facts of the case. 
Inspite of Dr. Dwarka Nath Mitter’s in- 
genious argument I cannot understand how, 
after that transaction had taken place, 
defendants Nos. 1 and 2 any longer occupied 
the position of under-razyats and I think that 
is sufficient reason to justify the dismissal cf 
the appeal. 
* But I think there is also another reason, 
viz., that according to the decision in the case 
of Badan Chandra Das v. Rajeswari Debya (6) 


(6) 20. L. J. 870. 
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Mr. Justice Ghose, who delivered the 
judgment of the Court, said at pagg 572, 

Section 49 of the Bengal: Tenancy Act 
which has been referred to has no appli- 
cation to this case. That section refers to 
a suit in ejectment brought by. the im- 
mediate landlord of the under-razyat.” Now, 
if Dr. Dwarka Nath Mitter’s argument upon 
the other point is to be given effect to, namely, 
that the intermediate tenure must be taken 
as being abandoned for all other purposes 
except for the protection of the under-razyarz, 
then this action is not brought by the raiyat 
who was the immediate landlord of the 
under-razyat, and that is an additional reason 
why the notice specified by section 49 need 
not be given. 

For these two reasons I think that the 
judgments, which according to the learned 
Vakil for the appellants, have been consist- 
ently against them, are right judgments, and 
this appeal should be dismissed with costs. 


Mooxerser, J.—I agree that the decree 
made by Mr. Justice Fletcher, in affirmance® 
of the concurrent decisions of the Courts 
below, cannot be successfully assailed. 


To bring into relief the ingenious argu- 
ment addressed to us by Dr. Dwarka Nath 
Mitter I shall state the facts of the case 
stripped of superfluous details. X was the 
tenure-holder in respect of the disputed land, 
Y held under hima non-transferable raiyati 
holding. Z was the under-ratyat under Y. Y tben 
transferred his interest to Z, and disappeared 
from the land; this transfer was clearly 
inoperative against X. X subsequently 
granted an under-tenure to 4, who now sues 
to eject Z. The contention of Z is that he is 
entitled to the notice prescribed by section 
49, clause (b), of the Bengal Tenancy Act, 
This defence has been overruled by all the 
Courts. 


Clause (b) of section 49 provides that 
“An under-raiyat shall not be liable to be 
ejected by his landlord, except, when hold- 
ing otherwise than under a written lease, 
at the end of the agricultural year next 
following the year in which a notice to 
quit is served upon him by his landlord.” 
To entitle Z to claim the protection of seo; 
tion 49, he has to establish that this is a 
suit for ejectment by his landlord. Now 
section 4, clause (c), which specifies thg 
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different classes of tenants under the Bengal 
Tenapcy Act, shows that an under-ratyat is 
a tenant holding, whether immediately or 
mediately, under a raiyat. Consequently the 

| landlord of an under-ratyat is a raiyat, in 
other words Z must establish that he holds 
under a raat. This he cannot do, for in 
the events which have happened he holds 
now under a tenure-kolder. It is thus plain 
‘that he is not entitled to the benefit of 
section 49. This view is in accord with that 
taken in the cases of Nilkanta Chaki v. 
Ghatoo Sheikh (3) and Badan Chandra Das v. 
Rajeswart Debya (6). 

But it has been contended on behalf of 
the appellant that he is not a trespasser and 
his tenancy must be terminated by a notice 
to quit before he can be sued in ejectment. 
In support of this position reference has 
been made to an observation of Jenkins, C. J., 
in the case of Lal Mahomed Sarkar v. Jagir 
Sheikh Mallik (1) where it was said, in 
circumstances entirely different from those 
eof the vase before us, that a holding may 
cease to exist except for one purpose, namely, 
for the benefit of the under-razyat. Reference 
bas also been made to the decisions in 
Amirullah Mahomed v. Nazir Mahomed (7) and 
Amirullah Mahomed v. Nazir Mahomed (2). The 
appellant has further invoked the assistance 
of the principle deducible from Ram Udar 
Singh v. ‘Wiliam Cox (5), that a person 
cannot, by surrender, do what be could not 
achieve by assignment. These cases, 
however, are all clearly distinguishable. 
Here we have neither an assignment nora 
surrender, but a saleaccompanied by abandon- 
ment. Y transferred his ayat? holding to 
Z, although he was not competent to do 
so. He then disappeared from the land 
and made no provision for the payment 
of rent to X. The consequence in law 
was that the holding was abandoned, and 
the tenancy ceased to exist. . was there- 
upon brought into direct contact with Z. 
The sale by Y, to which .X was not a party, 
did not in any way affect his rights as 
tenure-holder; what were those rights then ? 
Clause (1) of section 85 of the Bengal 
Tenancy Act provides “that if a raiyat 
gsub-lets otherwise than by a registered 


e (7) 31 0. 982. 
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instrument, the sub-lease shall not be valid 
‘against his landlord unless made with the 
landlord’s consent.” Here the oral sub- 
lease by Yin favour of Z was’ not made 
with the consent of X, and consequently 
was not valid as against X. This conclusion 
completely negatives the contention that 
although the sub-lease by Yin favour of 
Z, which is the root cf the title of Z, is not 
valid as against X, yet X is bound 
to treat Z as an under-vaiyat and is 
under an obligation to give him the requisite 
notice under section 49. From whatever 
point of view the case is examined, 
itis thus plain that X, or A who 
has derived title from him, is entitled 
to eject Z without prior notice under sec- 
tion 49. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Finsr Civin Appgat No. 2302 or 1913. 
October 12, 1915. 

Present: —Mr, Justice Rattigan and 
Mr. Justice LeRossignol. 
MUHAMMAD ISMAIL AND oruers— 
DEFENDANTS— APPELLANTS 
versus 
GAURI PARSHAD, PLAINTIFF, AND 
Musammat HAIDRI BEGAM—DEFENDANYT 


: — RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), s. 30—Suit 
by minor to set aside alienation by guardian— Agree- 
ment to pay interest not sanctioned by Court, whether 
binding on minor—Duty of minor to restore benefit 
received — Court's power to award compensation—Re- 
spondent, whether can claim additional relief by cross- 
objections. 

Plaintiff sued to recover a certain sum of money 
with interest at 9 per cent. per annum as agreed, due 
on the foot of two mortgage-deeds, dated 10th August 
1904 and 31st August 1905, respectively, executed 
by one Musammat H., B.on behalf cf herself and as 
guardian of her two minor sons and one daughter, 
His claim was decreed. The said sons and daughter 
appealed: 

Held, that 9 per cent. per annum was a reasonable 
rate of interest; [p. 918, col. 1.] 5 

(2) that the guardian’s agreement to pay interest 
and to make that interest a charge upon the property, 
though not sanctioned by the District Judge, was 
under section 30 of the Guardians and Wards Act 
merely voidable at the instance of the minors; but 
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that, inasmuch as the guardian could not have suc- 

- ceeded in borrowing money unless she had agreed to 
pay interest and the loan was in the interests and for 
the benefit of the minors, they could be allowed to go 
back upon the agreement only on the condition that 
they on their part restored all benefits which they 
had received under it, i.e., the principal amount and 
a reasonable interest thereon; [p. 917, col. 2.] 

(3) that, notwithstanding the expiry of four years 
from the date when the term of the mortgage-deed of 
August 1904 came to an end, the Court was entitled 
to award reasonable interest by way of compensation 
or damages for at least six years after the expiry of 
the term of the mortgage. [p. 918, col. 1.] 

Mathura Das v. Raja Narindar Bahadur, 19 A, 39 
(P. C.); 28 I. A. 183; 10. W. N. 62; 6 M. L. J, 214 7 
Sar. P. C J. 88, followed. 

Where a cross-objection was filed to the effect that 
the decree should have been in the form set forth in 
Appendix D of the Ist Schedule to the Civil Procedure 
Code, No 4, the object in view baing not so much to 
have the decree put in a proper form asto obtain a 
right to claim interest not merely up to the date of 
the judgment of the lower Court but up to the date 
of realisation: 

Held, that the relief claimed in thisindirect way 
could not be allowed, and that the respondents should 
have either applied to the lower Court to amend the 
decree or appealed in respect of any additional 
interest that they claimed. [p. 918, col. 2.] 

First appeal from the decree of the 
Subordinate Judge, lst Class, Delhi, dated 
the 9th August 1913. 

Mr. Obedulla, for the Appellants. 

Mehta Bahadur Chand, for the Respondents. 


JUDGMENT. 


Rattiaan, J.—This is a first appeal 
from the order of the Subordinate 
Judge of the Ist class, Delhi, granting 


plaintiff a deeree for Rs. 2,100 principal 
and Rs 2,156-3-0 interest and costs, against 
the defendants and the property under 
mortgage. Plaintifi’s claim was based on 
two mortgage-deeds executed on the 10th 
August 1904 and the 3lst August 1905, 
respectively, by Musammat Haidri Begam 
on behalf of herself and as guardian of 
her two sons, Muhammad Ismail and Mu- 
hammad Jamil, and her daughter, Begga Be- 
gam. Musammat Haidri Begam has accept- 
ed the decree and the present appeal is 
filed by the said two sons . and her daughter. 
The points urged before us are (1) that 
the District Judge did not in express terms 
sanction the agreement by Musammat Haidri 
Begam to pay interest on the principal 


amounts of the two mortgages and that as _ 


a result the appellants and their property 
under mortgage are not liable, except to 
the extent of the said principal amounts? 
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‘and (2) that in any event the mortgage of 
the 10th of August 1904 was merely for a 
period of four years and that consequently 
no interest’ cau be claimed after the 
expiry of that period. 

As regards the first point, we ara in- 
clined to accept the argument that the 
District Judge did not grant permission to 
the guardian to make any agreement re- 
garding the payment of interest on the 
money borrowed by her. His orders are set 
forth at pages 28—30 of the record, and 
apparently deal merely with the question 
whether the guardian should be allowed to 
borrow sums of Rs. 2,400, Rs. 100 
and Rs, 600, respectively. At the same 
time, it is quite clear from the statements 
made by Musammat Haidri Begam in her 
applications, dated the 8th February 1904 
and 29th April 1904, that the family was very 
badly off at the time and that there was 
every probability of their house ( the subject- 
matter of the mortgage) heing sold unless 
she could borrow money to pay off a prior 
mortgagee. In those applications she 
further alleges (and there appears to be 
no reason to doubt the truth of the state- 
ment) that she had no other means of 
livelihoad or any money to maintain the 
minors, 

In these circumatances, and having regard 
to the facts that the agreement to pay 
interest and to make that interest a charge 
on the property, though not sanctioned by 
the District Judge, is under section 39 of 
the Guardians and Wards Act, 1890, merely 
voidable at the instance of the minors; 
that the guardian could not have succeeded 
in borrowing money unless she had agreed 
to pay interest; that the loan was in the 
interests and for the bsnefit of the minors; 
and that the rate of interest charged, viz, 
9 per cent. per annum, is by no means 
excessive, we can accede to the prayer of 
the minors that they should not be held 
bound by their guardian’s agraement, only 
on the condition that they on their part 
must restore all benefits which they have 
received undar their guirdian’s contract. 
Io other words, they must repay the principile 
amount and also reasonible interest thereon, 
the rasult being that to all intents and 
pirpo323 we mast uphold the order of ths 
District Judge. 


“sy 
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The contention that there was no liability to” 


pay interest after the expiry of the four years 
which were specified as the term of the mort- 
gage in thedeed dated the 10th of August 1904, 
s based o the assumption that that deed 
utomaticanlly terminated after the expiry 
of that period. As a matter of fact the deed 
contains a provision to the effect that the 
mortgagor will remain bound by all the 
conditions of the deed until the payment 
of the entire principal mortgage-money and 
will also be liable to pay interest on the 
mortgage-money if, after the expiry of the 


said term, the mortgage remains in force 
“with the consent of the parties.” Mr. 
Obedulla, for the appellants, contends that 


this clause means that on the expiry of the 
term of four years theparties were to execute 
another mortgage-deed, or at all events, 
to give their express consent to the 
continuance of the deed of 1904. We cannot 
accept this construction, and we hold that 
* the consent of the parties could be given, 
as it undoubtedly was in the present case, 
impliedly no less than expressly. 

As regards the claim for interest after 
1908 ( i.e., after the expiry of four years from 


the date when the term of the mortgage-deed of- 


the 10th of Angust 1904 came to an énd), the 
roling of their Lordships of the Privy Ccuncil 
in Mathura Das v. Raja’ Narindar Bahadur 
(1) is sufficient authority for holding that 
the Court ig entitled to award 
interest by way of compensation or 
damages for at least six years after the 
termination of the term of the mortgage, 
and this at such rate as the Court may 
think reasonable. In the present case we 
consider the rate agreed upon between the 
‘guardian and the mortgagee, viz., 9 per cent 
, per annum, both reasonable and equitable, 
‘As a result of our conclusions upon the above 
‘points the appeal mast fail and is hereby 
dismissed with costs. 


Mr, Babadur Chand, on behalf of the 
respondents, filed a cross- -objection to the 
effect thatthe decree was not drawn up 
according to law and he expiained that the 
edeeree should have been in the form set 
forth in Appendix D of the First Schedule 
ofthe Civil Procedure Code, No. 4, Asa 
e (1) 19 A. 39; 28 IA. 138; 10. W. N.536 M.L. 
Kh 214; 7 Sar. P. C.J. 88, 


- the latter claim in Court, which 


matter of fact this objection was filed some- 
time before respondents received notice of 
the appeal and is not strictly a cross-objec- 
tion of the kind contemplated by the Civil 
Procedure Code. .The object which the 
respondents have in view is not so much to 
have the decree put ina proper form but to 
give them the right toclaim interest not 
merely up to the date of judgment of the 
lower Court (as ordered by that Court) 
but up to the date of realisation of their 
money. This further relief, claimed in 
this indirect way, we cannot allow, 
The respondents, if they wished for such 
further relief, should have either applied to 
the Subordinate Judge to amend his decree 
or should have appealed to this Court in 
respect of any additional interest to which 
they may be entitled, 

We accordingly overrule the objection and 
direct that the decree of the Subordinate 
Judge stand asframed by him. 


Appeal and cross-objection dismissed, 


PATNA HIGH COURT. 
Seconp Civit Appear No, 3429 or 1913. 
April 26, 1916. 
Present:—Mr. Justice Mullick, 
MIDNAPORE ZEMINDARI Co., Lrp.- =- 
DEFENDANT— ÅPPELLANT 


VETSUS 
JOYRAM SANTAL— Prante 
RESPONDENT. 


Landlord and tenant—Decree for rent and ejectment 
on default of payment of decree amount within speci- 
fied time—Accrual of rmght to eject — Suit for subsequent 
rent— Acceptance of part-payment—Acknowledgment of 
tenancy — Waiver of right to eject—Estoppel— Burdenes 
Act (I of 1872), s. 115. 

Defendants obtained a decree against plaintiff c on 
8th April 1911 for rent of the years 1314 to 1817 Ambi 
which directed that, in default of payment within 
a month, the plaintiff shall be ejected. The decree 
was executed and defendants were put into possession 
on 13th July 1911. On 30th April 1911 defendants 
instituted a second suit against plaintiff for rent for 
the year 1818 which became due in March 191], 
and obtained a decree. Prior to the institution of 
this suit the plaintiff had made a part deposit of 
‘defendants ac- 
cepted. Plaintiff instituted the present suit on 
20th January 1912 for possession, on the ground 
that the defendants had waived their right to 
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eject him by the proceedings in the second rent suit 
by which they acknowledged him as their tenant t® 
the end of the year 1318: 

Held, that the defendants should be deemed to 
have waived the right to eject plaintiff, even though 
the right to ejeot did not actually accrue at the 
institution of their second suit and that it estopped 
the defendants from subsequently proceeding in 
ejectment in execution of the first rent decree. [p. 
919, col. 2.] 

Dubitante.—Whether having failed to plead waiver 
in the proceedings in execution of the ejectment 
decree the plaintiff could be permitted to plead it 
subsequently in a separate suit? [p. 919, col. 2.] 

Mukund Harshet v. Haridas Rhemji, 17 B. 28, re- 
ferred to. 

Second appeal from a decision of the Dis- 
trict Judge, Manbhum, dated the 26th July 
1913, confirming that of the Deputy Collector, 
Chaibasa, dated the 27th September 1912. 

Babu Sitaram Baneriee, for the Appellants. 

Mr. Suroshi Chandru Mitter for Mr. Bipin 
Ghose, for the Respondent. 

. JUDGMENT.—The plaintif was the 
pradhan or headman of Mauza Dudhpusi and 
the defendants were the zjaradars. On the 
Isth of July 1910: the defendants sued the 
plaintiff for rent of the years 1314-1317 Amli 
and on the Sth April 1911 obtained an 
ex parte decree, which directed that if the 
arrears were not paid within 30th days of 
the tenant’s becoming aware of the decree he 
was to be ejected. That decree was executed 
and possession was given to the wWaradars on 
the 13th July 191}. On the 20th January 
19 2, the present suit was instituted by the 
plaintiff to recover possession of the mauza 
onthe ground thatthe defendants were not 
competent to eject the plaintiff by reason of 
previous waiver. The waiver is pleaded in this 
way. On the 30th of April 1911, the defend- 
ants instituted a suit against the plaintiff for 
the rent of the year 1318, which apparently 
began in September 1910 and ended in 
September 1911. Previous to the institution 
of the suit the plaintiff had on the 10th of 
April 1911 deposited Rs. 51-13-0 into Court 
in part payment of the rent of the year 1318, 
the total demand on account of which was 
Rs. 64 approximately. This second rent 
suit was decreed on the 15th July 1911. 

The plaintiff's case is that the suit and the 
proceedings connected therewith constituted 
an acknowledgment by the defendants that 
the plaintiff was their tenant up to the end 
of the year 1318, ¢. e. 16th September 
1911, and that, therefore, there was a waiver 
of that right to eject which had accrued to 


‘waiver. 


the defendants upon the plaintiff’s failure to 
make payment of the arrears decreed*in the 
previous suit. It is assumed by both parties 
before me that the right to eject accrned on 
the 8th of May 1911. 

The defendants’ reply to this is that the 
rents for the year 1318, which were payable 
in advance, became Gue in March 191], so 
that they were perfectly competent to sue 
for them onthe 20th of April 1911 and 
that as the right to eject did not accrue 
till the 8th of May 1911, they could not at 
the institution of the suit be said to have 
waived a right whichthey did not then possess. 

Both Caurts below have decided in the 
plaintiff’s favour and held that there was a 
The defendants now prefer the 
present second appeal. 

The sole question argued by the learned 
Counsel before me for the appellants is, 
whether the institution of the rent suits at a 
time when the right to eject had not accrued 
constituted a waiver. It is argued that there 
can be no waiver of a conditional right. 1 
am, however, unable to accept this view. 
There was nothing to prevent the defendants 
from saying to the plaintiff: 

“ On the Sth of May on your failure to pay 
up the arrears decreed a right to eject you will 
acerué tous. By brfnging this suit for the 
arrears of 1318 | we acknowledge you as our 
tenant till the end of that year, namely, 16th 
of September 191], and we waive the right to 
eject you in anticipation ifit eyershould arise,” 

This would bea perfectly valid promise 
and such a promise does, in my opinion, estop 
the promissor from subsequently proceeding 
in ejectment. The institution of the suit 
coupled with the acceptance of the money 
deposited for the year 1318 constituted a 
complete waiver and estopped the defendants 
from proceeding in ejectment in execution of 
the decree of the Sth of April 1911. I have 
some doubts as to whether, having failed to 
plead waiver in the proceedings in execution 
of the ejectment decree, the plaintiff can 
now be permitted to plead it in a separate 
suit; but the case of Mukund Harshet 
v. Haridas Khemji (1) is some authority in 
plaintiff’s favour. Moreover, neither party 
has up to now raised the point and it need 
not, therefore, be decided. The appeal fails 
and is dismissed with costs. 

Appeal dismissed” 

(1) 17 B. 23, 
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DOST MUHAMMAD KEAN- č. DOST MUHAMMAD KHAN, 


PUNJAB CHIEF COURT. 
Swoonp Crivin APPEAL No. 2015 or 1913. 
October 28, 1915. 
Present: ~ Sir Donald Johnstone, Kr., Chief 
Judge,and Mr. Justice Chevis. 
POST MUHAMMAD KHAN AND orsurs— 
Deven DANTS—APPELLANTS 
versus 
DOST MUHAMMAD KHAN AND OTHERS— 


PLAINTIFFS — RESPONDENTS. 

Registration Act (XVI of 1908), s. 48— Oral gift of 
land without  possession—Subsequent transfer by 
registered deed—Priority. 

Where a proprietor made an oral gift of his land 
to his sons and subsequently oxecuted and registered 
a deed of mortgage in favour of the plaintiff, who 
sned for possession “on the sons’ contesting his right: 

Held, that section 48 of the Registration Act 
operated to give plaintiff's mortgage-deed preference 
over the oral gift which was not accompanied by 
delivery of possession, even though the gift preceded 


the mortgage. 

Ram Das v. Sannana Ram, 10 P. R. 1900; P. L. R. 
1900, p. 352, followed. 

Palani v. Selambara, 9 M. 267; Shankar Das v. Ram 
Das, P. L. R. 1900 p, 131, distingnished. 


° Second appeal from the decree 
Divisional Judge, Attock Division, 
the 14th of August 1913. 


Mr. Nanak Chand, for the Appellants, 
Mr. Bhagat Ram Puri, for the Respondents. 


JUDGMENT.—On 27th June 1912, de- 
fendant caused the patway of his village, 
Watta Khel, to enter up a mutation of his 
land, 789 kanals 9 marlas, which he said 
he was giving to his sons, defendants Nis. 
2 to 4. Of that area some 234 kanals 
14 marlas is in suit in the present case, 
being land already in mortgage to (Gheba 
and Ahmad. The gift was oral. On 7th 
August 1912, defendant No. 1 executed and 
registered a deed of mortgage of 247 
kanals 18 marlas in favour of plaintiffs for 
Rs. 3,416, part of the land being the 234 
kanals 14 marlas referred to above. Defend- 
ants Nos. 2 to 4, relying on the aforesaid 
gift, contested plaintiffs’ right: hence this 
suit for possession of 247 kanals 18 marlas. 
Pleas were put in and issues framed, and 
the first Court found that the mortgage 
to plaintiffs, was for consideration and 
“necessity,” that plaintiffs were, probably 
not aware of the gift to defendants Nos. 
2 to 4, that section 43, Registration Act, 
operated to give plaintiffs’ mortgage-deed 
préference over the oral gift, which was not 


of the 
dated 


„accompanied by delivery of possession, and 


that defendant No. Is powers of alienation 
could not be controlled: by defendants Nos. 
2 to 4. 

These defendants appealed, and the lower 
Appellate Court upheld the first Court’s 
judgment and decree, holding that defend- 
ant No. Is powers of alienation ware by 
custom unrestricted, and that the first Court’s 
view as to the effect of section 48, Registra- 
tion Act, was correct. f 

Their “second appeal” to this Court 
raises the question `of custom again, but 
in the absence of a certificate under section 41 
of the Courts Act we cannot allow this 
matter to be argued. It also raises other 
questions, of which, however, we need decide 
only that concerning the law of registra- 
tion. 

In our opinion the decision of the lower 
Courts on this point is clearly correct. Even 
taking it that the gift preceded the mort- 
gage, the latter must be preferred. The 
former was an oral agreement or declaration 
within the meaning of section 48 of the 
Registration Act, and, the land in snit 
being in mortgage with possession to Gheba 
and Ahmad, possession of it could not be, 
and was not, delivered to defendants Nos, 2 
to 4 before date of mortgage. Mr. Nanak 
Chand argues that in the circumstances 
defendant No. 1 did all he econld do in 
the way of delivering possession in June 
1912; but this is insufficient. Possession 
was not delivered, see Ram Das v. Sanwana 
Ram (1), a case exactly in point. 

The two rulings relied upon by Mr. Nanak 
Chand do not help him. In Palani v. 
Selambara (2) possession was held to have 
been delivered because, the land being in 
cultivating possession of tenants, those 
tenants had been made to attorn to the 
alienees; and in Shankar Das v, Ram Das 
(8) the alienee under oral agreement had 
not only his agreement to rely upon but 
also a decree based on that agreement. 

Ground 6 of the appeal has not been touched 
upon and may be taken to have been 
abandoned. 

For these reasons we dismiss this appeal « 
with costs. 

Appeal dismissed, 

(1) 10 P. R. 1900; P. L. R. 1900, p. 352. 


(2) 9 M. 267. 
(3) P. L. R. 1900 p. 131, 
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MADRAS HIGH COURT. 
Sgconp Civin Apprat No. 90 or 1915. 
April 17, 1916. 

Present:——Mr. Justice Bakewell and 
Mr. Justice Phillips. 
POOMALAI UDAYAN AND orners— 
DEFENDANTI— APPELLANTS 
versus 
KARUPPA SERVAJT—PLAINTIFR— 
RESPONDENT. 

Registration Act (XVI of 1908), ss. 49, 17—Transfer 
of Property Act (LV of 1882), s. 54—Evidence—Un- 
registered sale-deed for less than hundred rupees— 
Admissibility to prove contract of sale. 

An unregistered deed of sale of immoveable pro- 
perty for less than one hundred rupees, though 
inoperative under section 54 of the Transfer of Pro- 
perty Aot where delivery has not been made tothe 
vendee, is admissible in evidence to prove the contract 
of sale. 

The rule is unaffected by the provision in section 
49 (c) of the Registration Act which relates only to 
documents compulsorily registrable under section 17 
of the Act. 

Muthukaruppan Samban v. Muthu Bamban, 25 Ind. 
Cas. 772; 38 M. 1158; 16 M. L. T. 344; (1914) M. W. 
N. 768; 27 M. L. J. 497, distingnished, 

Second appeal against the decree of the 
District, Court, South Arcot, in Appeal Suit 
No. 75 of 1914, preferred against that of 
the Court of the Distriet Munsif, Kallakurchi 
in Tirukoilur, in Original Suit No. 2238 of 
1913. f 
` Mr. T. Pattabirama Atyar, for the Appel- 
lants. ; 

Mr. K. P. Shanmugan Pillai, for the Re- 
spondent. 

JUDGMENT.—The sale-deed in question 
related toa sale, of: an interest less than 
Rs.100in value, and its registration was there- 
fore optional (Registration Act, sections 17 
and 18), Section 54 of the Transfer of 
Property Act, 1882, provides that a transfer 
of land of a value less than Rs. 100 may 
be made either by a registered instrument or 
by delivery; accordingly an unregistered 
instrument unaccompanied by delivery will 
not operate as a transfer; but no provision 
of law has been cited which prohibits such 
a document from being admitted in evi- 
dence of the contract of sale. Section 49 
of the Registration Act deals only with 
documents required by section 17 to be 
registered. We think that the present case 
differs from that of Muthukaruppan Samban 


v. Muthu Samban '1), that there is clear evi- 
(1) #6 Ind. Cas. 772; 38 M. 1158; 16 M. L. T. 
344; (1914) M. W, N. 768; 27 M. L. J. 497, 
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* dence and a finding that there was an “oral 


sale and a transfer of the property or deli- 
very of possession, and the document was 
merely in corroboration thereof. 
The second appeal is dismissed with costs, 
Y.R.P. Appeal dismissed. 





PRIVY COUNCIL, 
APPEALS FROM MADRAS Hion Court. 
° May 15, 1916. 
Present:— Lord Shaw, Lord Sumner, 
Sir John Edge, Mr. Ameer Ali 
and Sir Lawrence Jenkins. 

Sri Rajah Malraju LAKSHMI 
VENKAYYAMMA RAO BAHADUR awp 
ANOTHER— APPELLANTS 
Versus 

Sri Rajah VENKATANARASIMHA 
APPA RAO BAHADUR AND OTHERS— 


RESPONDENTS. 

Contract—Agreement to settle property on condition 
of donee living with donor—Promise—Consideration— 
Acceptance by actings—Part-performunée by donov— e 
Completed agreement — Right to repudiate — Locus 
penitentios — Specific performance, right of donee to 
claim —Dying declaration re-uffirming original promise 
—Nuncupative Will, 

Tn all cases of contracts the trne issue must be 
disentangled from statements or representations 
simpliciter, or from mere announcements of intention, 
and that true issue is, is a contract proved, and if a 
contract is proved, the law will notrefuse to give 
effect r it by way of specific performance, [p. 925, 
col, 1. 

A contract may be constituted by a promise 
followed by actings by the promisee on the faith 
thereof, though not by an express acceptance, Tho 
question in each case is one of fact, and if the Court 
finds that the actings did take placo on the footing of 
a proposal made by the promisor, and that they 
were known by the latter to have taken place on 
that footing, the objection that the contract was 
EEN or incomplete cannot be maintained, [p. 926, 
col. 1. 

After such actings, locus penitentiœ or tho power 
of resiling as from an incomplete engagement or an 
unaccepted offer is barred. [p. 926, col. 1.] 


The dying declaration of a person, making referenco 
to his previous promise or proposal on the faith of 
which the promisee has acted and after recognizing 
the latter’s right to the thing promised declaring that 
it shall be given effect to after his death, cannot be 
treated as a nuncupative Will because the true effect 
of the declaration is to recognize aright already 
vested in the promisee. It constitutes only a re- 
affirmation and confirmation of the original 
contract. [p. 926, col. 2; p 927, col. 1.] . 


P,a childless Hindu widow, agreed to settle some 
property on the plaintiff, her grand-niece, to whom she 
was very much attached in consideration of the , 
plaintiff and her husband living with her till her 
death. The date of the settlement was in 1886, the 
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yearof the plaintiff’s marriage, and the arrangement e agains the grand-niece,which was not allowed 


was indefinite. Following upon it the plaintiff and 
her husband resided with P up to 1893. During this 
interval of time P purchased some properties in her 
own name Which she afterwards conveyed to the 
plaintiff. In 1893 the plaintiff purchased a valuable 
property known as Repudi in her own name, but 
distinctly stated that it was purchased for the 
plaintiff. This dissatisfied the plaintiff's husband who 
separated from P. P then started negotiations asking 
the plaintiff’s husband to return, which culminated 
in a letter to plaintiff wherein it was distinctly set out 
that Repudi was purchased for plaintiff and would be 
duly delivered to her after P’s death. In consequence 
of these assurances the plaintiff and her husband 
continned to live with P till her death in 1899. On 
her death-bed P declared that Repudi was purchased 
solely for plaintiff which she could take after her 
death, After P’s death plaintiff sued for recovery of 
possession of Repudi from persons who alleged to 
have derived interest from P: ‘ 

Held, (1) that P’s letter wasa definite promise 
vesting the ownership of Repudi in the plaintiff 
and contracting that possession wasto be given 
immediately upon the expiry of P’s life-interest; 
Ep. 924, col. 2.] 

(2) that the said promise accompanied by com- 
pliance with the stipulations on the part of the 
plaintiff constituted a completed contract of which 
plaintiff was entitled to claim specific performanée; 
Fp. 925, col. 1.] 

Maunsell v. Hedges, (1854) 4 H. L.C. 1039; 10 E. 
R. 769; 94 R. R. 532; Maddison v. Alderson, (1883) 
‘8 App. Cas. 467; 52 L.J. Q. B. 737; 31 W. R. 820; 
47 J. P. 821; 49 L. T. £03; Mahomed Musa v. Aghore 
Kumar Ganguli, 28 Ind Cas. 980; (1915) M. W. N. 
621; 17 Bom. L. R. 420; 21 C. L J. 231; 18 A. L. J. 
229; 42 0. 801; 421 A. l; 19,0. W. N. 250; 28 MN. L. 
J. 848, referred to. f 

(8) that the dying declaration of P could not be 
regarded as a nuncupative Will, but was a re- 
affirmation and confirmation of the original con- 
tract. [p. 926, col. 2; p. 927, col. 1.] 

Consolidated appeals from a judgment and 
decree of the High Court, Madras dated 
November 26, 1909, reported as 5 Ind. Cas. 
102, on an appeal, under section 5 of the 
Letters Patent, against a decree of the same 
Court, dated November 16, 1908, reported as 
2 Ind. Cas. 316, which had affirmed the 
decree of the District Judge of Godavari, 
dated November 3, 1904. 

FACTS of the case are sufficiently set 
forth in their Lordships’ judgment. The 
District Judge had held that the grand-niece 
was entitled to the village claimed. On 
appeal to the High Court the Judges having 
differed the appeal was dismissed. Appeal 
was then preferred against this order of 
dismissal under section 15 of the Letters 
Patent. The judgment of the District Judge 
was‘reversed. One of the reversioners had not 
appealed to the High Court, but claimed the 
benefit of the order of the High Ccurt 


on the ground that the appeal was not against 
the whole decree. Hence appeals to the 
Judicial Committee of the Privy Council. 

Sir E. Richards, K. O., and Mr. Brown, ‘or 
the Appellant Lakshmi Venkayyamma.— 
Special leave to appeal to the Privy Council 
was granted to one of the reversioners 
Parthasaradhi who had not appealed to the 
High Court and to the present appellant was 
reserved the right to object to it at the hear- 
ing. The appellant Parthasaradhi had no Jocus 
standi. He was out of time under the Civil 
Procedure Code, as he did not apply for leave 
to.appeal in India, as well as under the rules of 
the Privy Council, This was not an appeal 
against the whole decree and, therefore, he 
could not take advantage of a judgment 
against a part of the claim. [Order XLI, 
rules 4 and 33 of Act V of 1908 and Colonial 
Sugar Refining Company v. Irving (1).] 

[Loro Saw: If the defendant fails he 
drops oul. There is no advantage in putting 
the point at this stage. | 

(The case was then argued on merits.) 

The present appellant took either by virtue 
of a contract or under the Will. The letter 
established a contract as it was followed by 
acceptance. The lady was to live with her 
grand-aunt. This was the consideration. She 
could have lived with her husband. 

[Logn Suaw: A man says if you do so 
and so I will dosoand so. The moment you 
do what he asked you, the covenant becomes 
binding. This is what the House of Lords 
says in Maunsell v. Hedges (2).] 

Reference was made to Hammersley v. De 
Biel (3); Synge v. Synge (4); Maunsell v. 
Hedges (2); Mahomed Musav. Aghore Kumar 
Ganguli (5); Indian Contract Act by Pollock, 
section 8. 

Mr..De Gruyther, K. O. (with him Mr. 
Dube), for the Respondent Venkatanara- 
simha—There was no binding contract, al- 
though the village was bought for appellant. 
It required registration under section 17 (b) 
of Act ITI cf 1879. It could not be construed 


(1) (1905) App. Cas. 369; 74 L, J. P. C. 77; 92 L. T. 
738; 21 T. L. R. 613. 

(2) (1854) 4 H. L. C. 1089; 10 E. R. 769; 94 Ra R. 
532. 

(3) (1845) 12 Cl. & F. 45; 8 E. R. 1312; 69 R. R. 18. 

(4) (1894) 1 Q. B. 466; 63 L. J. Q. B. 20% 70 L. T. 
221, 42 W. R. 309; 9 R. 265; 58 J. P. 396. 

(5) 28 Ind. Cas. 930: (1915) M. W. N. 621; 17 Bom. 
L, R. 420; 21 C. L. J. 231; 13 A. L, J. 229; 42 O. 801; 
421. A. 1; 28 M. L. J. 648; 19 O. W. N. 259, 
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as a trust as it would be had under section 5 
of the Indian Trusts Act of 1882. There was 
only an expression of intention and it was of no 
effect under the Contract Act. The doctrine 
of making good representations made was 
exploded. Wither there must be a contract, 
or a representation of fact. The cases relating 
to marriage as consideration stood on a 
different footing. The facts in this case 
were like those in Maunsell v. Hedges (2), in 
which it was held that there was no contract. 

Reference was made to Loffus v. Maw (6); 
Jorden v. Money (7); Umrao Singh v. 
Lachhman Singh (8). 

Mr. Lawrence, K. O. (with him Mr. Parikh), 
for the Appellant Parthasaradhi.—There 
were representations and expressions of in- 
tention only. There was no binding con- 
tract. 

Reference was made to Loffus v. Maw (6); 
Jorden v. Money (7); Maunsell v, Hedges (2); 
Maddison v. Alderson (9). 

Sir E. Richards, in reply. —The Registration 
Act, section 17 (b), did not apply to contracts 
at all, nor did section 54 of the Transfer of 
Property Act, 1882. 

JUDGMENT. 


Loro Swaw.—These are consolidated 
appeals against a judgment and decree, 
dated the 26th November 1909, pronounced 
by the Chief Justice and two Judges of the 
High Court of Judicature at Madras in an 
appeal under Letters Patent against a decree 
of the High Court, dated the 16th Novem- 

. ber 1908. The two Judges constituting the 
High Court differed in opinion, with the 
result that a decree pronounced by the Dis- 
trict Judge of Godaveri, dated the 3rd. -No- 
vember 1904, had been affirmed in the ori- 
ginal appeal. The letters Patent appeal 
was allowed and the suit was dismissed. 
The form which the dismissal took will be 
afterwards referred to. , 

The suit was brought with the main 
object described in the first prayer of the 
plaint,—to the effect that it be declared 

(6) (1862) 3 Giff. 592, al p. 594; 8 Jur. (x. s.) 607; 
6 L. T. 346; 10 W. R. 518; 66 E. R. 544; 32 L. J. Ch. 
49; 133 R. R. 193. k 

(7) (1854) 5 H. L. C. 185 at p. 217; 23 L. J. Ch, 
865; 10 E, R. 868; 101 R. R. 116. 

(8) 10 Ind. Cas. £85; 15 CO. W. N. 497; 8-A. L. J. 
465; 13 C. L. J. 519; 9 M. L. T. 507; 13 Bom, L. R. 
404; 21 M. L. J. 637; 33 A. 344; 38 I. A. 104. 

(9) (1883) 8 App. Cas. 467; 52 L. J. Q. B. 737; 49 
L. T. 303; 81 W. R, 820; 47 J. P. 821. 
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that the plaintiff is entitled to the village of 
Repudi, and that defendants do put the 
plaintiff in possession of the same. 

Rajah Narayya, who died in 1864, was the 
owner of an extensive zemindary of Nida- 
davole. He was survived by two widows, 
both of whom were childless. One of these 
widows died in 1881; the other, a lady 
named Papamma, became sole life owner 
and continued to enjoy the estate until 
December 1899, when she died. 

She resided in her palace, or fort, at 
Senivarpet, having a large income amounting 
to about 6 lakhs of rupees perannum. The 
appellant, who is plaintiff in the suit, was a 
grand-niece of Papamma, and was brought up 
by her from an early age. In 1€86, at the 
age of 14, she was married tothe ex- 
zemindar of Narasaropet. He was a man of 
good standing, in the enjoyment of a small 
pension from the Government, and himself 
the owner of property of considerable values 

There can be little doubt that the Rani, 
herself childless, was on terms of attachment 


and affection towards the plaintiff and 
valued her companionship. When the 
marriage was arranged, the Rani disbursed 


all the suitable expenses thereof; but .she 
appearsto have been extremely anxious that 
her grand-niece, although married, sheuld con- 
tinue to live with her. This, however, 
would without doubt have involved a certain 
loss of dignity and position on the part of 
her husband: and it appears clear from the 
facts proved that the obtaining of his con- 
sent to any arrangement of the kind was 
obtained with difficulty, The Rani agreed to 
make presents of jewellery to her grand-niece, 
and to make provision for her apparently on 


a fairly ample scale by the purchase of 
immoveable property for her. Upon this 
footing an arrangement was made and 


matters were settled. The date of that 
settlement was 1886, namely, the year of the 
plaintiff’s marriage. 

The arrangement was indefinite; and the 
indefiniteness was the cause of considerable 
uneasiness. Following upon it, however, 
the plaintiff and her husband did reside withe 
the Rani until 1893. During this interval 
of tithe two properties were purchased by 
the Rani. The form in which she carrie% 
out her promise towards her grand-niece was 
that in each instance she took the property 
in the first place in her own name, and after 


924 


a period of about two years she granted a 
conveyance thereof to her grand-niece. 
These properties were small. The balance 
of evidence is that they would not have been 
held by any of the parties as sufficient con- 
sideration for the plaintiff and her husband 
continuing to reside as stated. The Rani 
herself appeared, as circumstances afterwards 
showed, to be anxious to make further and 
more substantial provision for her grand- 
niece. This was the situation of affairs np 
till the spring of the year 1863. 

At that time the Rani purchased the pro- 
perty known as Repudi. She made no con- 
cealment of having done so for the plaintiff; 
but she did raise objection to the title of 
Repudi being taken directly in the plaintiff’s 
name. The impression of her Dewan had 
been that the transaction was to be direct ; 
and on the 28th February 1893 a receipt 
was given to him for’ an advance paid in 
erespect of the purchase which bore that 

“having settled to sell to you for Rs. 40,000 
the village” “in order that you 
may give away the same to M. R. Ry. 
Rajah Malraju Lakshmi Venkayyamma Rao 
Garu for dowry,” “we have this day 
received from ont of your own separate pro- 
perty Rs. 100 as advance towards the 
said sale amount.” This appeared to be 
much too direct for the Rani, and she wrote 
to the Dewan onthe 8th March: “I have 
told you that this village shonld be pur- 
chased and the document obtained, for the 
present, in my name alone, as was done 
before.” She mentioned her desire that the 
document “should be got written” as on the 
previous occasion, and she added “it is not 
my intention to have this village conveyed 
to anyone’s name for the present, and so I 
have written this.’ In their Lordships’ 
opinion the Rani desired to follow her own 
previous practice of taking the title in her own 
rame, and as was done with the two other 
villages, thereafter to give a conveyance from 


nenen 


herself. She uses the expressions “for the 
present,” and “as was done for the- former 
villages.” The title was accordingly taken 


in her own name, 

” This, however, brought matters to a head 
with regard to the position of the plaintiff 
and her husband, and to their continuing to 
reside with the Raui. The plaintiff's hus- 
band lef; he betook himself to his own 
property, and he received yarious com- 
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‘munications which asked him to return, and 
contained assurances that the arrangement 
upon which Repudi was bought, namely, 
that it should be truly for the plaintiff, 
should be carried out. Their Lordships do not 
state these arrangements in detail. They are, 
however, fully satisfied on the evidence that 
the Dewan and the plaintiff’s uncle were 
authorised to communicate to the plaintiff's 
husband this assurance and promise, and 
that in pursuance of that authority they 
visited him and made the communication. 

The negotiations were protracted, but 
they culminated in a letter of date 12th 
October 1893, written by Papamma in 
her own hand to the plaintiff herself, in 
which she stated: ‘‘Repndi was purchased 
for you alone. Some encumbrances thereon 
have yet to be discharged. 1 shall dis- 
charge the debt, retain it under me so long 
as 1 am alive, and afterwards convey it to 
you yourself. From that forwards you may 
do with it as you please. The whole world 
knows that I purchased it (only) to give it 
away to you. Do not think, even in your 
dream, that I, who brought you up from 
infancy, would ruin you. I wrote to the 
grandson (she designated the plaintiff's 
husband thus) in that manner, thinking 
that there was need to tell him all ness 
matters and nothing else.” 


This letter appears to their Lordships to 
be a promise, and to be quite definite (1) 
with regard to its subject-matter, namely, 
the village of Repudi; (2) with regard to 
the ownership thereof, namely, that that 
was to be .in the plaintiff; and (3) with 
regard to the date of her entry into pos- 
session thereof, namely, that possession 
would be given immediately upon the expiry 
of the life-interest therein, which Papamma 
reserved to herself, 


In their Lordships’ opinion this promise 
was accepted. The evidence taken as a whole 
and the actings of parties are in entire con- 
formity with this being so. Their Lordships 
balieve the plaintiff's testimony to the fol- 
lowing effect: “In the said letter she wrote 
to say that she would pay off the debts, 
keep the village under her throughout her 
lifetime and then give it to me. I agreed to 
it. I informed my husband of this. He too 
consented to it. Being unable to bear the 
separation, she desired me to stay with her, 
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She promised to give me, as aforesaid, for 
staying with her accordingly till her death. 
The arrangement was that both myself and 
my husband should remain there. I con- 
sented to ig accordingly. My husband also 
consented to it. Had Papamma Rao Garu 
failed to enter into such an agreement in 
regard to Repudi, myself and my husband 
would not have stayed there.” 

The Board is of the opinion accordingly 
that there was here a completed contract. 
Papamma accomplished her desire, and 
she cbtained the consideration which she 
had so much at heart. Acceptance of her 
terms and compliance with her stipulation 
were made. The words of Lord St. Leonards 
in Maunsell vy. Hedges (2) might be asked 
here: “Was itnot a proposal, with a condi- 
tion which, being accepted, was equivalent 
to a contract ?” Their Lordships do not 
doubt that it was. 

From that date forward, for a period of 
about seven years, namely, until Papamma’s 
death in 1893, the plaintiff and her husband 
continued to live with her in her palace. 
There is a mass of oral and documentary 
`” evidence, but it does not advance, nor does 
it in their Lordships’ opinion recede from, 
the point of completed contract as above 
set forth, 


This being so, the citation of that set of 
eases of which Maddison v. Alderson (9) and 
Maunsell v. Hedges (2) are the familiar ex- 
amples i is beside the mark. In both of these 
cases, as must be done in all cases of a similar 
character, the true issue must be disentangled 
from statements or representations simpliciter, 
ox from mere announcements of intention; 
and that trus issue is: is a contract proved? 
Had a contract been proved in either of the 
examples cited, there is nothing to suggest 
that the law would have refused to give 
effect to it by way of specific performance. 


Maddison v. Alderson (9) is a good'instance 
of the point. The contract was alleged to be 
constituted by a promise followed by act- 
ings onthe faith thereof. The actings were 
carefully scrutinised in order to see whether 
the contract, the sole evidence of which 
otherwise was in the testimony of the plaintiff 
herself, was established. ‘Lord O’Hagan put 
the matter thus: “Assuming that the action 
must be considered maintainable, ifat all, for 
the purpose of forming a parol contract partly 
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, performed, the course of the argument appears 
“to me to have been further erroneous in 
this, that, instead of seeking to establish 
primarily such a performance as must neces- 
sarily imply the existence of the contract, 
and then proceeding to ascertain its terms, 
it reversed the order of the contention. 
The Court was asked, from the findings of 
the jury and the testimony supporting them, 
to say there was a contract; and then to 
discover in the conduct of the parties acts 
of performance sufficient to validate the 
bargain so previously ascertained.” And 
Lord Blackbarn put the matter broadly 
thus: “It seems to me that in this case the 
evidence is evidence from which a contract 
would not have been found by a jury, if it 
had been explained to them that to make a 
contract there must be a bargain between 
two parties.” 

Inthe case of Maunsell v. Hedges (2) a 
bill was filed for the purpose of compelling 
those claiming under a certain Will to settle 
certain real estates in Tipperary on the 
appellant pursuant to an alleged obligation 
arising out of certain letters. The letters 
disclosed that the deceased had positively 
deċlined to be bound. “I shall never settle,” 
said he, “any part of my property ont of 
my power so long as I exist.” It was held 
that there was no, contract placing the tes- 


‘tator under such obligation. 


In short, to use the language of Lord 
Cranworth in Jordan v. Money (7) (a ease in 
which the process of disentangling the true 
from the erroneous issues, as above alluded 
to, was carefully followed), “The question 
upon this part of the case is simply one of 
fact. Is it made out by such evidence as 
can justify a Court of Justice in acting upon 
it that such a contract as that which is 
alleged really was entered into?” The Board 
is of opinion in the present case that this 
question should be affirmatively answered. 


It was strongly pressed upon their Lord- 
ships that the letter did not contain sufticient 
evidence of anything but an intention, and 
that it stopped short of any actual promise 
upon which acceptance of it as such might 
follow. Their Lordships do not think so, 
The law of India does not require writing at 
all in regard to such a bargain; but their 
Lordships are not surprised, looking to the 
frequent challenges made of contracts resting 
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upon words of month alone, that the desire . ships do not agree. 


should have been expressed to have Papam- 
ma’s undertaking in writing and distinctly 
set. down. In their Lordships’ opinion they 
were so obtained, and a contract was conclud- 
ed in October 1893. 


Another view of the case would lead pre- 
cisely to the same result. It is this: Suppose 
the proof of the acceptance made by the 
Rani, that is to say, of an acceptance in 
terms, were considered to be defective, what 
is the situation of the parties iu view of 
the actings of the plaintiff and her husband? 
Their Lordships are of opinion, looking to the 
demand for a definite proposal as a condition 
of the plaintiff and her husband staying 
on with the Rani, that their actings did 
take place upon the footing of the proposal 
so made and that they were known by Pa- 
pamma, to have taken and to be taking place 
on that footing. In these circumstances the 
objection that the contract itself was inchoate 
or incomplete cannot be maintained. The 
law in this sense was fully explained by 
Lord Selborne in the case of Maddison v. 
Alderson (9), a judgment whieh was cited at 
some length by this Board in Mahomed Musav. 
Aghore Kumar Ganguli (5). Aftersuchactings 
locus pententice, or the power of resilmg from 
an incomplete engagement or an unaccepted 
offer is, to use language borrowed from the 
Law of Scotland and highly approved in the 
case referred to, barred by “res cnterrentus, 
which raises a personal exception which ex- 
cludes the plea of locus penitentic.’ As was 
stated in the judgment of the Board in 
Mahomed Musa’s case (5), “Their Lordships 
do not think. that there is anything either in 
the law of India or of England inconsistent 
with it, but, upon the contrary, that these 
laws follow the same rule.” 


As stated, accordingly, the same result is 
reached. And it would not be open for 
those representing the Rani or her estate 
to resile from or fail to perform the obliga- 
tion to deliver possession of the village of 
Repudi to the plaintiff, such possession to 
take effect as from the date of the Rani’s 
death. 

The question of Papamma’s intention is, 
of course, of fundamental importance, and 
it was much pressed upon the Board that 
she never meant to be bound. Their Lord- 
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They do not think that 
Papamma meant to avoid a bargain, or 
ever meant to have her grand-niece and 
husband live on with her under the impres- 
sion, on their part, that they were bound, 
whereas all the time she, Papamma, knew she 
was, and intended to be, free. Their Lord- 
ships do not think that the Rani’s design 
included duplicity of this character. 

The transactions of October 1893, followed 
by the years of compliance, on the footing 
that those transactions formed a concluded 
contract, leave no substantial doubt that no 
repudiation by the Rani would have affected 
it. Fortunately, however, there is a body 
of evidence- throwing light upon the Rani’s 
own view. 


Her death cccurred on the 5th December 
1899. On her death-bed she declared that 
she had purchased Repndi villaze solely on 
account of the plaintiff. Their- Lordships 
believe the plaintiff’s statement that the, 
Rani then said “that she’ had purchased the 
Repudi village on my account alone, that I 
should take it after her. death.” The Dewan’s 
evidence is quite plain upon the subject, ° 
He made a statement on the 5th December 
before the éahsildar as to his instructions 
by the Rani, in which he said “she has given 
me directions saying, among other things, 
that “the village of Repudi had been given 
away to her granddaughter, and that the 
same should be delivered into possession of 
her after her death.” 

In the opinion of the Board EE 
instead of there being any such repudiation 
of the contract, there was a dying declara- 
tion by the Rani, which, in their Lordships’ 
opinion, constituted a reaffirmation and con- 
firmation thereof, 


Their Lordships observe that much dis- 
cussion and considerable difference of judicial- 
opinion arose, in the Courts below, upon the 
question whether these statements made on 
death-bed by the Rani did not constitute a 
nuncupative Will. Such a Will is valid in India. 
Some of the Judges, including the Trial Judge, 
thought that it did; others thought it did 
not. The argument presented at this Board 
is noticeable in this particular, It was to 
the following effect: “Granted that the 
words taken by themselves might have 
made a Will, it really could not have been 
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so beeause the- lady used language, the true 
effect of which was a declaration that the 
property of Repudi was already the plaintiffs’. 
She thought thatit was, and therefore did 
not make a Will with regard to it.” If this 
argument be sound, that there was no Will 
for the reason given, then the reason given 
is very helpful evidence that the Rani had 
already and effectually given a right to 
Repudi to the plaintiff, under which, imme- 
diately she, the Rani, died, the plaintiff 
would enter into possession of the village. 

As stated, their Lordships are of opinion 
that the plaintiff has such a right in terms 
of a contract accepted and complete, and 
that a Will accordingly would not have been 
in place in the circumstances, and should 
not’ be affirmed by law. Upon the other 
hand the declaration on death-bed by the 
Rani hergelf leaves no doubt that what 
had been done had been effectively done. 
Her belief and statement to that effect were 
entirely’ well-founded. 

With regard to the shape of their Lord- 
ships’ decree, it is to be noted that, con- 
sequent upon litigation with regard to this 
and other property, a Receiver was appointed. 
This circumstance saves aby complexity 
from arising in the carrying outof the 
present judgment. The Receiver will act 
upon it. He will deliver possession of 
Repudi upon the terms of the contract now 
affirmed, that is to say, the-plaintiff will be 
entitled to the village as from and after the 
.Rani’s death. : 

The judgment now given disposes of any 
necessity for a pronouncement ,upon the 
cross-appeal. 

Their: Lordships will humbly advise His 
Majesty that the appeal be allowed with 
costs, and that the cross-appeal be dismissed 
also with costs. 

Appeal allowed ; Cross appeal dismissed. 

Solicitor for the Appellant.—Mr. Douglas 
Grant. , 

’ Solicitors for the Respondents,—Messrs. 
T, L. Wilson $ Co. and Mr, Edward Dalgado, 
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. MADRAS HIGH COURT. . 
Civiu Revision Perron No. 948 or 1914. 

November 3, 1915. : 
Present:— Mr. Justice Sadasiva Aiyar. 
NAMASIVAYA KURUKKAL—- DEFENDANT 
— PETITIONER 
VETSUS 
SUBRAMANIA AY YAN—PLAINTIFE— 


RESPONDENT. 

Madras Abkari Act (I of 1886), 8. 8 (1)—‘AbkKari’ 
includes ganja—Abkari license, general conditions of, 
achether applicable to ganja—Contract Act (IX of 1872), 
s. 283—Transfer and sub-letting of ganja license— 
Illegality. ` 

The term ‘abkari’ in the Abkari Act includes 
ganja and the conditions of an abkari license apply 
to ganja also, even though they do not specifically 
and in terms refer to the latter. [p. 927, col. 2.] 

Where one of the conditions of an abkari licenso 
prohibits vending, transferring or sub-letting of the 
license, an agreement sub-letting the right to vend 
ganja is illegal and unenforceable. [p. 928, col 1.] 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif, 
Palghat, in Small Cause Suit No. 674 
of 1914. 

Mr. C. Madhavan Nair, for the Petitioner. 

Mr. Narayana Sarma for Mr, T, K. Govinda 
Atyar, for the Respondent. oe 

JUDGMENT.—The District Munsif was 
clearly inerrorin holding that the nine “condi- 
tions applicable to ganja licenses” (see page 
4 of Exhibit B) are the only conditions applic- 
able thereto and that none of the “general 
conditions applicable to all abkari and opium 
licenses ” applies, even when such a condi- 
tion, by its terms, is not restricted to liquor 
or opium licenses, “Abkari” is defined in sec- 
tion 3, clause (1), of the Madras Abkari Act 
so as to include all the liquors and intoxicat- 
ing drugs réferred toin the provisions of 
that-Act. “Intoxicating drug” is defined (in 
clause 13) to include ganja and bhang but 
not to include opium as defined inthe Indian 
Opium Act of 1878. Hence abkari does not 
include “opium” but it includes all other 
intoxicating drinks and substances including 
ganja. The thirty-eight general conditions, 
therefore, are said to apply to all abkari 
and opium licenses, instead of merely to 
abkart license, because opium is not in- 
cluded in abkart. The second of the 
general conditions makes a distinction bet- 
ween abkari and opium licenses, The 
Sth, 7th, 14th, 15th and several other condi- 
tions refer to intoxicating drugs which 
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clearly include ganja. The lower Court's, 
view that.only the nine conditions specially 
relating to ganja licenses apply to such 
licenses and that no other conditions apply 
cannot be upheld. Condition 16 of the general 
conditions prohibits vending, transferring or 
sub-letting and Exhibit A is clearly such 
a transferring and sub-letting agreement, 
and the suit based on the terms of Exhibit 
A ought to have been dismissed as based 
on an illegal agreement. 

The lower Court’s decision is set aside 
and the suit will stand dismissed with costs 
in both Courts. 

Order reversed; Suit dismissed. 

V. R.P, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civic Arpan No. 17 or 1914. 
December 10, 1915. 
Present:—-Mr. Pratt, J. C., and 
Mr. Crouch, A. J. G. 

Musainmat SIRDAR KHATUN-—Puaintire 
—~APPELLANT 
VETSUS 
MURADALD AND otHsrs—Derenpants— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. II, r. l 
— Pleader, compromise by, without specific authority— 
Ratification by client, effect of ~Evidence Act (I of 1872), 
s. 115—Hstoppel—Division of shares—Acceptance of 
specific share at first—Subsequent attempt at close of 
case to show incorrectness of that share, 


Although a Pleader cannot effect a compromise on , 


behalf of his client without specific authority, yet, 
if a compromise is so effected by him and acquiesced 
in by his client, it is binding on the latter. Lp. 928, 
col. 2. > 

ri AN Pertap Bahadoor Sahi v. Dulhin Gulab 
Koer, 240. 469, referred to. 

Where in the preliminary decreo the Court pre- 
sumed the plaintiff's share as equal with the other 
co-parceners, fixed the value of his share on that 
presumprion, and the plaintiff taised no objection: 

Held, that the plaintiff could not be permitted 
subsequently, at the close of the case, to show that 
the share presumed was an excessive one. [p. 929, 
col. 1.) 

Appeal against the decree of the Ist 
Class Sub-Judge, Larkana. 

Mr. Wadhumal Oodharam, for the Appel- 


lant. 
- Mr. Tolasing Khushalsing, for Respondents 
Nos. 1, 2, 3a, 3b, 8c and 3e, 


INDIAN CASES. 


[1916 


JUDGMENT.—This appeal involves only 
two items in dispute between the plaintiff - 
and the defendants in a partition made 
of their joint property. As to two houses 
the plaintiff has been awarded money com- 
pensation in lien of her share. This was 
on an application made on her behalf by her 
Pleader. It is objected to on the grond that 
the Pleader had no authority to effect such a 
compromise of her right. The Pleader’s 
vakalatnama includes a power to compromise 
but it is urged this is ineffectual under 
the ruling of this Courtin the case of Mahomed 
Umar v. Chimansing (1). 

Now we have already held, following the 
English case of JFaviell v. Eastern 
Counties Railway Company (2), that a Pleader 
who is duly appointed to act for the party 
has authority to do all acts incidental to that 
general authority. He may make applications 
on behalf of his clients, he may make admis- 
sions binding against his clients and he may 
make an application referring the matter in 
dispute to arbitration. A presumption of 
such power is essential to the due conduct 
of the litigation. But no such presumption 
is necessary in the case of an authority to com- 
promise; and the case of Mahomed Umar v. 
Uhimansing(1) shows that a general power to 
compromise given in a vakalatnama ia not only ` 
irregular as not warranted by Form IV, page 
160, Sind Court Civil Circulars, but is also 
inadequate to supporta particular compromise 
in the course of the suit. Proof of specific 
authority for that compromise is neces-_ 
sary. ` - 

But having said so much in favour of the ` 
appellant we think that the Pleader’s appli- 
cation, if not supported by specific authority, 
has been ratified. The compromise was en- 
tered into on the 16th May 1913and although 
the parties were represented from 12th June 
1913 by a different Pleader, the ccmpromise 
was not challenged from that date until the 
conclusion of the proceedings before that 
Court on the 28th February 1914. There- 
fore the plaintilf’s silence amounted to an 
acquiescence or tacit ratifeation of the 
Pleader’s authority, Saturjit Pertap Bahadoor 
Sahi v. Dulhin Qulab Koer (3). The seeond 
item was the item of Rs. 750. The sum is 


. (1} 25 Ind. Cas. 935; 8 S. L. R. 91. 
(2) 11848) 17 L. J. Ex, 297; 2 Bx. 844 6 D & L. 54, 
(8) 24 C. 469. 
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charged as having been received by her as her 
share-in the sale-proceeds of a house which 
was part of the joint property. In the pre- 
liminary decree the Court assumed that sho’ 
had received an equal share with the other co- 
pareeners and fixed a'sum of Rs. 750 on that 
presumption. The plaintiff never objected to 
| this equal division until called in evidence to 
show that what she received was something 


4 


less than Rs. 750. But after the case had 
been’ closed certain documents were tender-’ 
which the Sub-Judge- 
Here again we 
think the plaintiff is precluded by her in- 


ed‘ in evidence 
rightly refused to receive. 


action, as she did not avail herself of the 
opportunity of ‘showing that the share pre- 
sumed was an excessive one. And the Sub-' 
Judge in making his ‘final decree is justifiedin 
acting under the supposition that she had’. 
received. > 

We accordingly confirm- the deeree of the’ 
lower’ Court and ‘dismiss ‘this appeal’ with 
costs. : 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ‘Appreciate: Decree No, 614 
” or 1914, 
June 7, 1916. - 
‘Present: :—Mr. Justice D. Chatterjee and 
; Mr. Justice Newbould. : 
JADAV CHANDRA SARKAR— PRINCIPAL 
Ni  DEFENDANT—ÅPPELLANT , 
versus 
KAILASH CHANDRA SINGH— PLAINTIFF, 
AND KSHETRA NATH SARKAR— 


- Pro forma DerENDANT No. l— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 11—Res- 
judicata, applicability of, to co-defendants. ‘ 
‘In order that a findingin a case should be res 
judicata between co-defendants.three things are 
necessary—-(1) that there should be a conflict of 


Where ina suit for: money, all tha d2fanlants 
*daniel the claini of tha plaintiff and the Goart 
dzore2d the suit against soma of tho -dafendimts, - 
whilst against tha others it dismissed the suit on ths 
ground that they were not liable: 

Held, that this decision could not oparate as res 
judicata in a suit for contribution which th: defend. 
ants, aginst whom the decreas was made and who 
satisfied the decree, brought against the othar defend. 
ants who were held not to be liable’ [p. 931, col. 2.] 

Cottingham v. Earl of Shrewsrury, 3 Hare6 27; 15 Ta J. 
Ch. 441; 67 E. R. 530; Gurdeo Singh v. Chandrika Singh, 
1 Ind. Cas. 913; 36 C. 193; 5 0. L. J. 61l; Fukirchind 
Lallubhai v. Naginehand Kalidas, 83 Ind, Cas. 423; 17 
Bom. L. R. 1106; 40°B. 210, referred to. ' 


Appeal against the decree of the Addi-, 
tional Subordinate Judge, Faridpur, dated. 
the 29th: Novamber 1913, raversing that 
of the Munsif; lst Court, Goalundo, dated, 
the 17th May 1913, 

FACTS appear from the judgment. 

_- Babu Sitaram Banerjee (with him Baba, 
Gopal Ohandra Ohackravarty), for the Appel- 
lants.—There are two points viz, (1) res 
judicata and (2) limitation, | 

. (1) The lower Court was wrong in thinking 
that there could be no res gudicata batwean c-: 
defendants. This. was an erroneoas view. of, 
the matter. See, Ram Chandra v. Narayan 
Mahadev (1), Oòttingham v. Eurl of Shrewsbury 
(2), Venkayya v. Narasamma (3), Madhav: v. 
Kelu (4), Yu-uf Sahib v. Durgi (5). 


Bat in the éase af Balambhat v, Natives 


- bhat (6) it was held thaf there could be no 


res judicata bstween c)-defendants, unless the. 
rights and obligations of the co-defendants 
were distinct and conflicting and the judgment 


. determined those nights and obligations ba-, 


tween the defendants inter se, 

The drift of the latest cases on the point 
is that there may ba res judicata as between 
co-defendants, only if there be a conflict of 
interest between the co- defendants and the, 
rights and obligations of the defendants are 
finally decided. | 

The cases of Magniran. ‘v. Mehdi Hossein 
| Khan (7), Gurdon. Singh v. Ohandrika Singh 
(8)... Saroda Prosad Roy., -Ohaudhurt v. 


interest between the co-defendants, (2) that it should. +: 


be necessary to decide on that conflict in order to 
give to the. plaintiff the relief appropriate to his shit 

< and (8) that the-judgment should contain a decision 
of the question raised as between the co-defendants. 
[p. 981, tol. 1.] 

Courts are generally unwilling to extend the 
doctrine - of-res judicata to co-defendants and it las 
been applied, where it has been applied | with gront 
caution, is 931, col. 1.] 


“59 


< 
` 


(1) 11 B. 216. ` 

e 3 Hare 627; 15 L. J. Ch. 441; 67 E. R. 530. 

3) 11 M. 204, 

(4) 15 M.: 264. 

(5) 30 M. 447; 17 M. L. J. 

(6) 25.B. 442 Bom. L, R SL. - ie 

(7) 810. 95; 8 C. W, N. 30. ie 
` (8) 1 Ind. Cas, 913; 36 O. 193; 56. I. J. 61l. ` 


260; 2 M. L. T. 383. | 


are 


. was legally liable to do. 
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Kailash Bashini Auha (9), Fakirchand Lallu * 
Brai v. Naginchand Kalidas (10) would 
govern the present case. 

The present plaintif and defendants were 
co-defendants in the previous suit brought 
against them by a creditor; the issue raised 
in the previous case was substantially the 
same as was raised in:the present case; 
rather the issue in the present case might 
and ought to have been ‘raised in the pre- 
vious case, and sothe case comes under Ex- 
planation IV of section 11, Civil Procedure 
Code. Hence the plaintiff's suit is barred 
under section 11, Civil Procedure Code. 

(2) The case is not governed by Article 61 
of the Limitation Act. In the previous case 
the present appellants were not made liable 
to pay, hence this was not a case in which 
it may be said that the plaintiff paid money 
which the defendants were under a legal 
obligation to pay. The present plaintiff paid 
the money as he was bound to pay and in 
so doing he did nothing more than what he 
Hence I submit 
the limitation should begin to run from the 
date of debt and, not from the date when 
the plaintiff paid the money on his own 
behalf. 

Babu Sarat Ohandra Roy Chowdhury (with 
him Babus Probodh Chandra Roy and Kumar 
Sankar» Roy), for the Respondents.— As re- 
gards limitation, the finding of the Court of 
Appeal below is clear, and it firds that the 


plaintiff was a surety for the defendants. 


This is a finding of fact. So Article 81 or 61 
of the Limitation Act is applicable. In any 
view of ibe matter, the suit is not barred by 
limitation. 

As regards res judicata, the liabilities of 
the defendants inter se were not raised nor 
decided in the previous suit; hence no ques- 
tion of res judicata can arise. 

Tn answer to a question from the Bench, 
the learned Vakil said that even assuming 
tbe question was 1aised it would not matter 
much, as the plaintiff-respondent being the 
surety the decree would bind the present 
appellants, even though they were held to 
be not liable in the creditor’s suit. 

Babu Sitaram Banerjee, in reply.—The 
other side has not shown that the cases 


cited by me do not apply to this case. 
(9) 15 Ind. Cas. 117; 17 C. W. N. 128. 


(10) 33 Tnd. Cas. 42°; 17 Bom. L, R. 1106; 40 B. 
10. 


[D. Cuarrsrsen, J.—Supposing the ques- 
tion of suretyship was raised in the previons 
case, would not the decree bind the present 
appellants as well? | 

I submit not, for in that case the desree 
would have been in a different form. I sub- 
mit if that decree bound the present appel- 
lants, the creditor undoubtedly in all 
human probability would have first proceeded 
against the principals and failing them, then 
against the surety. If that point was ex- 
pressly raised, the question would have 
been decided and as it was not raised, am I 
not entitleé to ask your Lordships to hold 
that if the question was raised it would have 
been decided against the respondents? 

Sri Gopal v. Pirthi Singh (11), Guddappa 
v. Tirkappa (12) referred to. 

JUDGMENT.—One Janky Saha Bhotight 
a suit against the plaintiff as defendant 
No. 1, the defendant No. 1 as defendant 
No. 2, and the defendant No. 2 as defendant, 
No. 3 for money said to have been borrowed 
by the said defendants. Defendant No. 
was made defendant No.4 as the gomasta of 
the other defendants. The defendants Nos. 1, 
2 and 4 denied the loans and defendant No.3 
did not appear. The issues framed were :— 


1. Had the defendants the alleged trans- 
action with the plaintiff and did they borrow 
the sums as stated in the plaint P 

2. Is the claim against defendant No. 1 
barred by limitation ? 

3. Are the defendants Nos. 2 and 4 liable 


3- 


“to the plaintiff for the alleged debts ? 


4. What amount, if any, can the plaintiff 
recover from any and which of the defend- 
ants P 


It was found that S No. 2 was not 
lable, that defendant No. was a mere 
gomasta and was not e that defendant 
No. 1 (the plaintiff in this case) and defendant 
No. 3 (defendant No. 2 in this case) were 
liable. The decree was executed against the 
plaintiff of this case and he satisfied the same 
and brings this suit for recovery of the 
decretal amount from defendant No. 1 for self 
and as executor of his deceased brother, on 
the ground that the money borrowed and 
decreed in favour of Janky Saha was borrow- 
ed for the business of the defendant No. 1 

(11) 24 A. 429 (e. O); 29I. A. 118 6 ©. W. N, 


E89; 4 Bom. L. R. 8 
(12) 26 B. 189; 2 "pom, L. R, 869, 
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and his deceased brother Dina Bandhu. 
Defendant No. 2, who was defendant No. 3 in 
the creditor’s suit, is the son of defendant 
No. 1 and defendant No. 3, who was defendant 
No. 4 in the former suit, is the gomasta of 
the defendants’ firm. 

The Trial Court gave a decree for half the 
amount claimed against defendant No. 2 
who was one of the judgment-debtors under 
the previous decree, and dismissed the suit 
against the others as barred by Timitation. 
The learned Subordinate Judge on appeal by 
the plaintiff has decreed the suit in full 
against defendant No. 1, who appeals be- 
fore us. 


It is contended on his behalf that the suit 
is barred by the principle of res judicata. 
Now the plaintiff and the defendants were 
ranged on the same side as co-defendants and 
the question of the liability of the defendants 
would be res judicata if it was raised and 
decided as a question as between the plaintiff 
and them. The Courts are generally un- 
willing to extend the doctrine of res judicata 
to co-defendants and it has been applied, 
where it has been applied, with great 
caution. In the case of Cottingham v. 
Earl of Shrewsbury (2) Vice-Chancellor 
Wigram said: “Ifa plaintiff cannot get at 
his right without trying and deciding a case 
between co-defendants the Court will try and 
decide that case, and the co-defendants will 
be bound. But, if the relief given to the 
plaintiff does not require or involve a decision 
of any case between co-defendants, the 
co-defendants will not be bound as between 
each other by any proceeding which may be 
necessary only to the decrée the plaintiff 
obtains.” In order, therefore, that a finding 
in a case should be res judicata between 
co-defendants three things are necessary, (t) 
that there should be a conflict of interest 
between’ co defendants, (2) that it should be 
necessary to decide on that conflict in order 
to give to the plaintiff the relief appropriate 


to his suit, (3) that the judgment should . 


contain a decision of the question raised as 
between the co-defendants. See Gurdeo 
Siegh v. Chandrika Singh (8), Fakirchand 
Lallubhai v. Naginchand Kalidas (10). In 
the previons suit of the creditor the de- 
fendants had no conflict, they all denied 
the claim of the plaintiff, so that on the 
pleadings there was no conflict of interest 
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eamongst the defendants. Issue No. 3 was 
framed on the plea of defendants Nos. 2 and 4, 
who said they were not liable as defendant 
No. 2 had not taken the loan and had not 
authorised defendant No. 3 and as defendant 
No. 4 was a mere gomasta. Issue No. 4 was 
a general one on the said pleas and was 
intended to decide who were liable to the 
plaintiff. The decision was that defendant 
No. 2 was not liable to the plaintif so that 
none of the three elements of ares judicata 
between co-defendants is present in the judg- 
ment. It is said, however, that the plaintiff 
ought to have raised the plea that he now 
raises, that he was a mere surety for the 
others. In the first place, such a plea would 
be inconsistent with the plea that he did 
take evidently for the benefit of the present 
defendants; inthe second place, it would not 
save him from the decree; and in the third 
place, it would be unnecessary to decide the 
question of the liabilities as between the 
several defendants as the plaintiff claimed a 
joint decree against all the defendants. On 
all these grounds we think that the question 
is not res judicata. 

The appeal is, therefore, dismissed with 
costs. 

. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Crvin Arrear. No, 2222 or 1912, 
January 19, 1916. 
Present:—Mr, Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
VENKITAMMAL, minor, BY GUARDIAN 
MANIYAN alias HARIHARAN PATTER 
—Derexpant No, 1——APPELLANT 
versus 
ALANGAT RAMAN NAITR AND OTHERS— 
PLAINTIFES— RESPONDENTS. 

Malabar Law—Karnavan, power of, to grant 
melcharth before expiry of kanom—.Justification— 
Family necessity or advantage. 

A karnavan of a Malabar tarwad has not an 
uncontrolled discretion in the renewal of kanoms 
or inthe grant of melcharths prior to the expiry < 
of the former but must justify his grants by family 
necessity or advantage. [p. 982, col, 1.1 

Karyan Kandy Pattupurail Cheria Cherikandan v. 
Aylliath Kushitath Krishnan Nambiar, 16 Ind. Cas. * 
39); 27 M. L. J. 690; 12 M. D. T. 600, followed, 
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Second appeal against the decree of the -° 


District Court of South Malabar, in Appeal 
Suit No. 713 of 1911, preferred against 
that of the Court of the District Munsif 
of Palghat, in Original Suit No, 333 of 1910. 

Mr. T. R. Ramachandra Adyar, (with him 
Mr. T, R. Krishnasami Aiyar), for the Appel- 
lant. 

Messrs. O. Madhavan Nair and A. Swaraman 
Menon, for the Respondents. 


This second appeal coming on for 
hearing on the 27th April 1914, the Court 
(Oldfield and Sadasiva Aiyar, JJ.) delivered 
the following , 


JUDGMENT.—-The learned District Judge 
dealt with the case without reference to 
Karyan Kandy Patupiiratl Oheria Ohiri- 
kandan v. Aylliath Kushitath’ Krishnan 
Nambiar (1). That decision shows, what is 
hot recognised in the judgment under 
appeal, that a karnavan has not an 
uncontrolled discretion in the renewal of 
kanoms or grant of melcharths prior to 
the expiration of the term of the former, 
but must justify his grants by family 
necessity or advantage. The learned District 
Judge’s misapprehension of the law appears 
to have influenced his consideration of this 
part of the case. We must, therefore, call 
on hifa to submit a finding in the light 
of the foregoing on the issues:— 


(1) “Was there adequate necessity for 
the grant of Exhibit B, so as to make 
it binding on the tatwad?” . 

(2) “Did plaintiff’ take it with the 
bona fide belief that there was such 
“necessity?” 

The findings should be submitted within 
two months after the re-opening of the 
District Court after the summer recess 
and seven days will be allowed for filing 
objecticns. 

After the return of the finding of the 
lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We understand the finding 
of the lower Appellate Court to be that 
the plaintiff (who was the Vakil’s clerk 
of the karnavan who granted the melcharth) 
was not a bona fide alienee so far as 

(1) 16 Ind, Cas, 891; 12 M, L, T. €00; 27 M. L. J. 
690. 3 
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regards the 10 items of properties in dispute 
are concerned, that is, did not believe in 
the necessity for the grant of the melcharth, 
and that there was no such necessity in 
fact. 


We accept this finding and setting aside | 
the District Judge’s decree, restore the 
decree of the District Munsif with costs 
here and in the lower Appellate Court 
payable to the Ist ‘defendant by the plain- 
tiff. It is unnecessary to decide in this 
suit the question whether the melcharth 
is valid against the tarwad of the mort- 
gagors and against the prior mortgagees 
(if any) of the six items of properties not 
now in dispute, 

Appeal allowed ; Suit dismissed. 
¥.R.P. 





PUNJAB CHIEF COURT. 
Seconp Civiz Apprat No, 2438 or 1914. 
November 5, 1915. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Le Rossignol. 
Mrs. Jessie Moys STEWART—- DEFENDANT 
—APPELLANT 
versus 
Tse BANK or UPPER INDIA, Lrp.— 
PLAINTIFF, AND OfHERS— DEFENDANTS — 


RESPONDENTS. 

Mortgage—-Hypothec of moveable property made 
orally, whether valid in Punjab—Priority, subsequent 
unregistered mortgage, whether obtains. 

In the Punjab a hypothec of moveable property is 
not required tobe by deed in writing, ‘and is, if 
made orally, as effectual for all purposes (except in 
cases provided for by section 48 of the Indian Regis- 
tration Act) as if it were effected by an instrument 
in writing, provided always that its existence can be 
proved. [p. 934, col. 1.] 

Where, iherefore, plaintiff sued to recover a certain 
sum of money on the basis of an unregistered mort- 
gage-deed in respect of moveable property which 
had been previously hypothecated orally to another 
person: f 

Held, that the hypothec created over the property 
in suit gave the hypothecatee as much right to that 
property, as the unregistered deed of mortgage 
subsequently executed gave tothe plaintiff, and that, 
quite irrespective of all questions of notice, his 

rights being prior in time must prevail over the 
rights of the latter. [p. 984, col. 2.] 

Abdur Rahmanv. Kishna Mal, 11 Ind. Cas. 869; 

161 P. W. R. 1911; 247 P. L. R. 1911, followed, 
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Second appeal from the decree of the 
Divisional Judge, Ambala, dated the 26th 
May 1911, affirming that of the District 
Judge, Simla, dated the 28rd December 1910. 

Mr. Fazl-i- Hussain, for the Appellant. 

Mr. B. Bevan Petman, for the Respondents, 

JUDGMENT. 

Ratriaan, J.—This is in reality a very 
simple case and we have no doubt would 
have presented no difficulty to the Courts 
below had it not been for the extraordinary 
prolixity, futility and irreleyancy of most 
of the pleas urged on behalf of defendant 
No. 3 (Mrs. Stewart) in the Court of the 
District Judge and to the argumentative 
verbiage of the 33 grounds of appeal filed 
on her behalf inthe Court of the Divisional 
Judge on appeal. The real question at 
issue between the parties was, unfortunately 
for this defendant, entirely obscured as a 
result of these pleas—the majority of which 
were so obviously untenable that we are 
not surprised that no reference has been 
made to them in the argument before us, 
and the dispute between plaintiff and 
defendant No. 3 has been decided on points 
which are really irrelevant. For this very 
‘unfortunate result the blame rests not with 
the Courts which dealt with the case as 
presented before them, but with the defend- 
ant and her legal adviser who would 
seem to have gone out of their way to 
hide from the Courts the only, but, as 
we shall presently show, the very effective 
answer that they have to plaintifi’s claim. 


Briefly stated, the plaintiff Bank claims ` 


to recover a sumof Rs, 2,167 from the 
estate of the late Mr. George Corstorphan 
and bases its claim on a promissory note 
and an unregistered deed of mortgage 
(P-L and P-2, both dated 10th of July 
1909). This mortgage-deed will be found 
printed at page 12 of the paper-book in 
(First Appeal No. 1323 of 1911) Mrs. Stewart 
v. Bank of Upper India Lid., Simla (1) and 
under its terms Mr. and Mrs. Corstorphan for 
a consideration of Rs. 2,000 mortgaged, 
granted and assigned to the plaintiff Bank 
“all our press and the relative business 
ren under the name and style of the 
‘Simla Times Press at Simla’ together -with 
all and singular the machines, types, 
plants, printing presses, - printing materials 


(1) 34 Ind. Cas. 937, Infra. 


INDIAN OASES, 


. ing Company’s mortgage, Mr. 


“perfectly safe. 


933 


and apparatus, &c. as alsó the good will, 


"furniture, fixtures, fittings and appurtenaan- 
| ces,” 


&e., &o. Admittedly the Punjab 
Banking Company had a much earlier mort- 
gage on this same property and that 
mortgage was paid off by Mr. Corstorphan, 
who borrowed money from defendant No. 3 


. for the purpose of redeeming his property. 


16 is alleged, and there is nothing on the 
record to the contrary, that this mortgage 
was paid off in June 1905. Defendant No. 3 
states that on redemption of the Punjab Bank- 
Corstorphan 
handed her an inventory of the property now 
in suit and agreed with her that she should 
have a mortgage or charge upon the said pro» 
perty as part security for her loan to him which 
atthat date amounted to about Rs, 22,000 
[see Exhibit D-3 (25)], This plea is set 
forth in paragraphs 10 and 11 of her second 
written statement, and is amply substantiated 
by the letters addressed to her by Mr, 
Corstorphan which are marked (in the 
supplementary paper-book) as D. 3 (81); 
D. 3 (85); D. 3 (89) and D. 3 (49). In the 
first of these letters dated 28th January 
1506, Mr. Corstorphan writes as follows :— 
“Bond or no bond, your positions are 
We owe you Rs. 22,000 and 
everything we possess is pledged to you 
for its repayment.” In the second letter 
dated 16th Februar? 1907, he writes :— The 


“value I put on the properties mortgaged to you 


are as sens i— 
ae * z * * * 
ee Xe . Rs. 16,000, ” 
In the same 16 letter, later o on, he refers to a 
suggestion that he should pay Mrs. Stewart 
Rs. 4,000, and that in consideration thereof, 
she should * “relieve” him “of a claim on the 
press for the first mortgage,” and take in 
lieu thereof “ a second mortgage on the 
press, ” 


In D. 3 (49) he tells her again, “you have, 
of course, your claim on the press.” And 
finally, in recognition of Mrs. Stewart’s 
right to the press, both he and his wife, by 
their Wills, dated 13th May 1906, give and 
bequeath (inter alia) the Simla Times 
Printing Press and all its appurtenances to 
this lady. s 

In face of all this documentary evidence it 
is impossible to hold that Mr. and Mrs, 
Corstorphan did not create a charge or” 
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hypothec upon the property now in suit in 
favour of Mrs. Stewart, and this quite apart 
from the contention that by handing over to 
her the inventory ofthe said property, Mr. 
Corstorphan created an equitable mortgage 
thereupon in her favour. The documents to 
which we have referred bear various dates in 
1906 and 1907 and -they clearly refer to an 
oral anterior agreement by which such 
charge or hypothec wascreated. They are 
all prior in time to the pro-note and un- 
registered mortgage upon which the plaintiff 
Bank relies and which bear date 10th July 
1907. 


Upon these facts how can it be contended 
that plaintiff's unregistered mortgage-deed 
and pro-note are entitled, though later in 
date, to priority over the charge possessed by 
Mrs. Stewart? Weknow of no provision of 
law in force in this Province which requires 
a charge of this kind in respect of moveable 
property to be by deed in writing; nor is 
there any authority for the proposi- 
tion that if made orally it is not 
as effectual for all purposes (except, of 
_ course, in the cases provided for by section 
48 of the Indian Registration Act) as if it 
were effected by an instrument in writing, 
_ provided always that its existence can be 
proved. In the case before us section 48 
of the Registration Ast has no applicability 
and the existence of the charge has, in our 
opinion, been established beyond all pos- 
sibility of doubt. Plaintiff Bank has not 
in its pleas contended nor was it put in 
issue that Mrs. Stewart by any act on her 
part had forfeited this right of priority, 
though Mr. Bevan Petman on behalf of the 
Bank suggested before us that by taking a 
registered deed in 1910, Mrs. Stewart had, 
by operation of law, had the misfortune to 
lose any rights of priority which she might 
otherwise have had, inasmuch as the oral 
agreement to create a hypothee in her 
favoar was merged in the higher security 
of the registered deed. As we have re- 
marked, this argument was not put forward 
in either of the Courts below and it is too 
late to urge itat this stage. But apart 
from that objection, we are entitled to 
assume that it was not Mrs, Stewart’s 
intention, when she obtained the registered 
deed, to forego valuable rights which she 
had in law under the ‘earlier agreement 
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with Mr. Corstorphan, On the contrary, 
as it’ was obviously to her benefit to keep 
the earlier charge alive, she must be presum- 
ed to have taken the registered deed subject 
to that condition. 

We hold, accordingly, that the hypothec 
created by Mr. and Mrs. Corstorphan in 
favour of Mrs. Stewart over the property 
in suit gave her as much right. to that 
property as the unregistered deed of mort- 
gage subsequently executed gave to the plaint- 
iff Bank and that quite irrespectively of all 
questions of notice, her rights being prior 
in time must prevail over the rights of the 
latter [see as to this the ruling reported 
as Abdur Rahman v. Kishna Mal (2)). 

As a result of this finding we must accept 
this appeal and amend the decree by declar- 
ing that the plaintiff Bank is entitled to 
realise the amount claimed in the plaint 
from the property mortgaged to it, only 
after the claims of Mrs. Stewart against that 
property have-been fully satisfied. Plaintiff 
Bank will pay Mrs. Stewart’s costs through- 
out. Mrs. Corstorphan, defendant No. 2, 
put forward no defence and stated that she 
was a mere stakeholder who was ready to pay 
whomsoever ofthe two claimants was ad- 
judged by the Court to be entitled to the 
money claimed. 

Appeal accepted. 


(2) 11 Ind. Cas: 869; 161 P. W. R. 1911; 247 P. L. 
R. 1911. 


CALCUTTA HIGH COURT. 
Civin Ruse No. 183 or 1916. 
May 26, 1916. 
Fresent:—Mr. Justice Teunon and 
Mr. Justice Sheepshanks. 
RAJENDRA NATH CHAKRAVARTY— 
Durenpant—-PstTiTiONER 
VETSUS f 
BAIKUNTHA NATH PRAMANICK anp 
OTHERS— PLAINTIFFS — Opposite Parry. 

Civil Procedure Code (Act V of 1908), O. XXIL, r. 1 
— Withdrawal of suit, order for—Grounds not specified 
—Application made at late stage—High Cowt— 
Reviston—Remand—Amendinent of plaint. 

Where ina title suit, after evidence on both sides 
was finished, the plaintiff made an application for 
permission to withdraw the suit withliberty to bring 
afresh suiton the same cause of action without 
specifying uny defects in the plaint and the 
Munsif granted the permission, the High Court, in 
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the exercise of its revisional powers, set aside the 
order granting permission and remitted the case tothe 
Munsif to be heard, leaving it open to him to consider 
any epplication that might be made to him for 
amendment of the plaint. 


Rule against the order of the Munsif, 2nd 
Court, Howrah, in Suit No. 605 of 1915. 

Babu Manmatha Nath Roy,for the Appellant. 

Babu Prokash Chandra Majumdar, for the 
Opposite Party. 


JUDGMENT. —In this case it appears that 
the plaintiffs-opposite party brought a suit 
(No. 605 of 1915) in the Second Munsif’s 
Court at Howrah for establishment of title 
to certain land and recovery, of possession 
thereof. The suit came on for hearing and 
evidence was taken on the 15th December of 
that year and on the 12th and 13th January 
of the current year. All the evidence having 
been taken the case was next adjourned for 
arguments to the 17th January. On that 
date instead of proceeding with the case, the 
plaintiffs made an application for permission 
to withdraw from the suit with liberty to 
bring a fresh suit on the same cause of action. 
That permission was given. 


Obviously when the suit had reached the 
stage at which it did arrive, such permission 
should not have been given unless for strong 
grounds. We observe that in his application 
the plaintiff did not even state what was the 
defect in the plaint which necessitated his 
prayer. We are of opinion that on unspecified 
grounds, more especially at that stage, the 
Munsif should not have granted the plaintiffs 
permission to withdraw from the suit. We, 
therefore, set asidethe order of the Court 
below and remit, the case to him to be heard 
and decided in accordance with law. We 
may observe that the plaintiffs now state that 
they made this prayer because they were 
under the impression that the Munsif would 
not grant an application, if made to the 
Court, for certain amendments which appeared 
to them to be necessary. What those amend- 
ments were have not been made clear to us: but 
it will be open to the Munsif to consider any 
application that may be made in his Court in 
that behalf and decide such application in the 
exercise of his judicial discretion. The Rule 

“is made absolute with costs—two gold mohurs, 


Rule made absolute. 


COURT OF THE BOARD OF REVENUE, 
MADRAS. 

Ssconp Appears Nos. 2 AND 3 or 1926. 
April 13, 1916. 
Present:—Mr. Clegg, F. M. 

In S. A. No. 2 of 1916 
GOPALA KRISHNA ATYAR— 
PLAINTIFE—APPELLANT 
In S. A. No. 3 or 1916 
NARASIMHA SASTRI—Puaintivr— 
APPELLANT 

a versus 
C. SRINIVASA ROW SAHIB AND OTHERS 

— DEFENDANTS—— RESPONDENTS, 

Madras Estates Land Act (I of 1908), s 40— 
Landlord and tenant—Commutation of rent, principles 
applicable to—Discretion of Court. 

Section 40 of the Madras Estates Land Act gives 
a right lo an occupancy tenantto sue for com- 
mutation of rent. Itis nota matter resting within 
the option of the landlord, but isin the discretion 
of the Court to allow or refuse. [p. 984, col. 2.] 

A landlord cannot insist on the continuance of 
paddy rent because he requires periodically a certain 
quantity of paddy for home consumption. If it 
is to the convenience of both parties, the com- 
mutation of grain into money rent will be sanctioned 
especially when the tenant will be thereby enable 
to grow any crops of any quality that he chooses. 
[p. 935, col. 2; p. 936, col. 1.] 

Second appeals against the decrees 
of the Collector of North Arcot, in Appeal 
Suits Nos. 1 and 2 of 1915. 

Mrs C. Rajagogala Aiyangar for Mr, T. 
Narasimha Aiyangar, for the Appellants, 

Mr. A. K. Madhava Rao, for Respondent 
No. 16. 


JUDGMENT.—These second appeals are 
heard together. In the appeal. memo. in 
Second Appeal No. 3 of 1916, the 16th 
respondent (defendant’s) name has been in- 
advertently omitted and will now be added. 
The 16th respondent alone opposes the appeals. 


2, The only question to be decided is 
whether the Courts below have used a 
proper discretion in refusing to allow 
commutation. Under section 40 the 
occupancy ryot undoubtedly has the right 
tosue for commutation. The Act gives him 
this right, and it is not a matter resting 
within the option and discretion of the 
proprietor, but is within the discretion 
of the Court to allow or refuse, 

3. The present rent is a fixed quantity 
of paddy. It is to the convenience of 
both parties to have a fixed money rent. 
No importance can be attached to the 


> 


ISA V. SAMMAN, i 
plea that the proprietor requires a certain 


amount of grain for home consumption. *remain in the house of her father? 


There is nothing to show that he will be 
inconvenienced in this respect if he 
receives a money rent on the suit lands. 
On the other hand the ryot will have the 
full benefit of his exertions. He can grow 
inferior or superior kinds of paddy or 
utilize his lands for other crops as he 
chooses. The advantages are in favour of 
commutation. The real dispute appears 
to be the rate, and. this the Court will 
decide. Commutation will accordingly be 


costs throughout. 
Appeals allowed, 
V. R.P, 


PUNJAB CHIEF COURT. 

Seconp Civit APekAL No. 2040 or 1918. 

6 October 28, 1915. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Chevis. 
ISA AND OTHERS— PLAINTIFFS— 
APPELLANTS 
. versus . 

SAMMAN AND OTHERS—DEFENDANTS— 

- RESPONDENTS. 

Customs—-Alienation—GujarsofePhillour Tahsil—Gifé 
by sonless proprietor to daughter and daughters son, 
whether valid. 5 

A sonless proprietor among Gujars of the Phillour 
Tahsil in the Jullundur district can gift his land to 
a daughter whose husband wasa khana-damad and 
to a daughter s son whom he had appointed as his 
heir. [p. 987, col. 2.] 

Muhammad Din v. Sadar Din, 67 P. R. 1901; Nabia 
v. Musammat Fatto, 5 Ind, Cas. 232; 2 P. R. 1910; 4 
P. W. R. 1910; 156 P. L. R. 1910, Ralla v, Budha, 50 

P.R. 1898 (F. B.), distinguished. 

Second appeal from the decree of the 
Divisional Judge, Jullundur Division, dated 
the 14th July 1913. 

Mr. Lakshmi Narain, for the Appellants. 

Mr. Nand Lal, for the Respondents. 


JUDGMENT. 

Jounstone, C. J.—In this case four issues 
were drawn by the first Court, in whose 
judgment the facts and pleadings are fully 
set forth. The first of these issues is 
-concerned with the question whether the 
land is ancestral. Before us both sides 
séate that if is go, The second issue is 
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“on both sides and has in 
manner discussed the value of 
` dence. 


‘gift his property to his 


| frsie 


on a fact, viz, did Musammat .Said’s dolt 
This 
question has been decided’ in the afirma- 
tive by both the lower Courts, and in 
second appeal we cannot discuss it again, 
A similar remark applies to the third issue, 


vizą whether Suleman was actually appoint- . 


ed as heir by defendant No.1. Inshort, 
the only question that we really have to 
decide is that of custom, in connection with 
which the learned Divisional Judge has 
given a certificate under section 40 (3) of 


. the Act. a 
sanctioned and the appeals allowed with . 


The first Court, in our opinion, has dealt 
with this issue of custom in a very judici- 
ous and complete manner. It has sufficient- 
ly explained what evidence was produced 
an adequate 
that evi- 
It has pointed out that each party 
produced six witnesses, buf ‘a very im- 
portant distinction is this that, whereas the 
defendants’ witnesses quote a large number 
of instances in support of the custom that 
a sonless Gujar of the Phillour Tahsil can 
daughter and 
daughter’s son, on the other hand, the 
plaintiffs’ six witnesses are unable to. say 
anything more than this that such gifts 
are invalid, citing no instances in support of 
their opinion, . 


It is unnecessary for us again to set 
forth in detail what the documentary evi-. 
dence produced by the parties consists of. 
It is enough for us to say that we entirely 
agree with the lower Appellate Court 
that Exhibit D-2, judgment pronounced 
by Mr. Justice Robertson in this Court in 
“August 1909, is of great importance. If 
it is correct, it concludes the question now 
before us, and we see no reason to suppose 
_that it is not correct. 


On the same side we are much impressed 
by Exhibit D-3. It is, no doubt, not a 
judgment of this Court, bat at the same 
time it is avery well reasoned order of, the 
Divisional Judge, Jullundar, , which . fully 
supports the defendants’. case. No appeal 
was preferred against that judgment ande 
it may, therefore, be taken as a valuable 
precedent. In that judgment a large 
number of instances are carefully scrutinized. 
Exhibit D-4 is too old a judgment to 
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be of much value now. But in addition 
to’ these we have a large number of muta- 
‘tions showing that sonless Gujars bave 
been alienating their lands to daughters and 
daughters’ sons without any objection by 
the collaterals. Ordinarily mere mutations 
are not so valuable as a judicial decision 
in a contested case; but, in view of the 
fact that not a single instance has been 
‘adduced per contra, we think that a certain 
amount of weight may properly be allowed 
to these mutations. 

As the first Court has pointed ue the 
„plaintiffs besides their oral evidence rely 
solely’ upon the riwaj-i-am and two judg- 
ments. Now, we have seen the extracts 
from the riwaj-t-am on the record and we 
cannot find that they help either party. 
They simply state that in tbe Phillour 
Tahsil daughters are excluded by collaterals 
in the matter of succession; there is no- 
thing said about a gift to a daughter or 
about khana damadz. It is obvious that such 
entries have no bearing on the present 
‘case. Turning to the two judgments relied 
on by the plaintiffs, the first is Exhibit 
P-9 delivered on the 24th May 1912.- We 
‘have seen it and we find that the learned 
Munsif’s criticism of it is'absolutely accurate. 
‘The donee there was a’ sisters son and 
the gift was supported on the ground that 
if was made in return for services rendered, 
‘but the finding was that no services’ had 
been rendered. The distinction between 
that case and this is very clear. The 
next judgment, Exhibit P-10, is still 
more completely beside the mark; in fact, 
so much so that wedo not think it neces- 
sary to discuss it at all. 

_We would also refer to the three rulings 
quoted by the appellants’ Counsel, viz., Muham- 
mad Din v. Sadar Din (1), Nabia v. Musam- 
mat Fatto (2) and Ralla v. Budha (8). As 
to the last of these, no doubt the onus 
of proving that a daughter’s son can be adopt- 
ed does generally lie upon the person say- 
ing the same; but here we are really con- 
cerned with a gift to daughters and the 
question of khana-damadz, This ruling, there- 


(1) 67 P. R, 1901, 
(2) 5 Ti d. Cas. 232;2 P. R. 1910; 4 P. W. R 1910; 
166 P. L. R. 1910. 


(8) 50 P, R. 1598 (F. BJ). 
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“ing in that tribe in the Gujrat 


“Ludhiana district. 
last male holder of. the property made a 


‘not competent in the presence of 
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. 


fore, would not help the appellants. As 


° to Muhammad Din v. Sadar Din (1), itisa 


Single Bench ruling re'ating to Kathana 
Gujars of Gujrat. The decision was based 
largely upon proof of actual practice obtain- 
district, 
The present case comes from Phillour in 
the Jullundur district, and, therefore, it is 
impossiktle, in the face of the evidence 
adduced by the respondents, to attach much 
importance to that ruling. As to WNabia 


.v. Musammat Fatto (2), the first remark to 


be made is that the case is from the 
Next, in that case the 


Will of a very peculiar kind to the effect 
that, when his infant daughter should 
marry, her husband should be considered 
as his khana-damad and that his property 
should go to that infant daughter. The 
Division Bench held that such a Will was 
near 
collaterals. It is difficult to see how this 
can be held up as contrary to the decision 
of the lower Court in this case, in which 
the question is whether a sonless proprietor 
among Gujars of the Phillour Tahsil has 
the power to gift his land to a daughter 
whose husband was undoubtedly khana- 


‘damad and to a daughter’s son whom he 


had appointed as his heir. 
For these reasons we dismiss the appeal 


“with costs. 


Appeal dismissed, 
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In the Punjab and in other places whero the 


Transfer of Property Act does not obtain a mortgage 9 


by deposit of-title-deeds ig a valid legal mortgage 
and has the same legal effect asa mortgage created 
by any other means recognized by law.[p. 942, col. 1.] 

Varden Seth! Sam v, Luckpathy Royjee Lallah, 9 M. 
I. A. 303; Marsh. 461; 1 Suth. P. ©. J. 40; 1 Sar, P. 
C. J. 857; 19 E. R. 756; Himalaya Bank Ltd, v. 
F. W. Quarry, 17 A. 252 at p. 260; A. W, N. (1895) 97; 
Manekji Framji v. Rustomji Naserwanji Mistry, 14 
B. 269, referred to. 

A mortgage can be created by a deposit of copies 
of tible-deeds when the originals are nob forth- 
coming. [p. 940, col. 2.] 

Ex parte Broadbent, In re Barrow, 1 M. & A. 685; D 
& 0.3; 3 L. J. Bk. 95, referred to. 

The English doctrine of the legal estate prevailing 
over the equitable estate does not obtain in a 
country where there is no distinction between legal 
and equitable estates; and consequently a mortgagee 
who holds a registered deed of mortgage cannot 
claim priority over an earlier mortgage created by 
deposit of title-deeds. [p. 942, col. 1.1 

Webb v. Macpherson, 31 C. 57; 5 Bom. L. R. 838; 8 
©. W, N. 41; 18 M: L. J. 389; 30 I. A. 238, Coggan v. 
Pogose, 11 ©: 158; Gokul Dass v. Eastern Mortgage and 
Agency Co., 83 O. 410; 100. W. N. 276; 40, L. J. 102, 
Paw Wav, O. A., R, Valliappa Chetty, 14 Bur, L, R 
211, referred to. 

Where ina suit by the plaintiff Bank to enforce 
their rights as mortgagees against the mortgagors, 
defendants Nos. 1 and 2, and the mortgaged property 
itself, defendant No. 3 claimed to have a prior 
mortgage on tho property effected by a deposit 
of copies of the title-deeds: 


Held (1) that the plaintiffs could not raise the 
plea for the first time in appeal that a» mortgage 
effected by depositing copies of title-deeds was 
invalidpespeciallyswhen they chad been accepted as 
regular by the original mortgagees; [p. 940, col. 1.] 

(2) that the title-deeds were deposited with defend- 
ant No. 8 with the intention of creating a mortgage 
charge in her favour over the property in suit; [p. 
940, col. 2.] 

13) that there was nothing on the record toshow 
that defendant No. 3 had any intention to give up 
valuable rights accruing to her under this transaction, 
by accepting a later registered deed of mortgage, but 
that the ordinary presumption was that she intended 
tokeep the first mortgage alive for all purposes 
beneficial to herself; [p. 940, col. 2; p. 941, col. 1.] 

(4) that section 48 of the Registration ‘Act did not 
apply andthe subsequently registered deed of mort- 
gage did not take precedence over the earlier 
transaction. [p. 942, col. 1.] 

Coggan v, Pogose, 1 C. 158; Gokul Dass v. Eastern 
Mortgage and Agency Co., 33 C. 410; 10 C. W. N. 276; 
4 C. L. J. 102; Paw Wav. O, A. R. Valliappa Chetty, 
14 Bur. L, R. 211, followed. 

First appeal from the decree of the 
District Judge, Simla, dated the 19th August 

. 1911. 
Mr. Fazl-¢-Hussain, for the Appellant. 
Mr, B. Bevan Petman, for the Respondent. 
° JUDGMENT. 


RATTIGAN, J.—In this, as in the -connect- 
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ed case (Civil Appeal No. 2433 of ] 914*) 
the facts as proved or alleged, are simple.’ 
The plaintiff is the Bank of Upper’ India, 
Limited, and it sues to recoverasum of 
Rs. 7,471-1-6 on the basis of a registered 
mortgage-deed executed in its favour on the 
12th November 1907 by the late Mr. 
Corstorphan and his widow, Mrs. Corstorphan 
(defendants Nos. land 2), who is sued 
both as the legal representative of her 
late husband and in her own personal 
capacity. The plaint sets forth that the 
consideration for the said mortgage was a 
loan by the plaintiff Bank to the mortgagors 
of asum of Rs. 6,000 payable on the 12th 
October 1910, and that it was agreed between 
the parties that interest at the rate of 8 
per cent. per annum, with half-yearly rests, 
should be paid thereon on the 15th of each 
month from the 15th December 1907, and 
that in default of payment of interest as 
agreed, the whole amount, principal and 
interest, was to become due forthwith 
with interest at the rate of 10 per cent. 
per annum; that as security for the due 
payment of the amount secured by the 
mortgage, the mortgagors mortgaged to the 
plaintiff Bank the house known as ‘Chor 
View Cottage,” situated in Kasumpti, Simla, 
with all buildings, erections, 
furniture, fixtures, goods and chattela thereon 
and also all the rents, profits ;4nd income 
of the said house; and that defendant No. 3 
(Mrs. Stewart) was impleaded as a 
defendant because she claimed to be “a 
puisne mortgagee” of the said mortgaged 
property. Plaintiff Bank accordingly prayed 
for a decree for payment by defendants 
Nos. 1 and 2 (i. e, Mrs. Corstorphan in 
her dual capacity) of the sum of Rs.7,471-1-6 
with costsof the suit and futare interest 
at 10 per cent. per annum and that it 
might further be decreed that ia default the 
property mortgaged should be sold and if 
the amount due to plaintiff was-not satisfied 
thereby, the balance should be recoverable 
from the other property of the said defend- 
ants. 

Mrs. EEE PA confessed judgment »nd 
admitted execution of the said mortgage- 
deed and receipt of full consideration. 





*See 84 Ind. Cas. 932— Ed, 
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Mrs. Stewart, defendant No. 3, through 
her Counsel, filed a lengthy written statement 
in reply to the plaint to which objection 
was taken in numerous respects, and asa 
result of her pleading no less than one 
preliminary and ten main issues were 
framed by the Court. 


Upon these issues 
found: as foilows:— 

(1) Preliminary Issue: that the present suit 
was not barred by reason of the previous 
Suit No. 163 of 1910; 

(2) Issue 5: that the present suit was not 
barred merely because plaintiff Bank did 
not enforce the forfeiture clause which 
came into operation on the 15th December 
1907; 


(3) Issue €: that the question of the 
priority of defendant No. 3’s mortgage over 
the mortgage-deed upon which the present 
suit was based, was res judicata by reason 
of the decision in the said. former suit 
between the parties (No. 163 of 1910); 

(4) Issue 3: that defendant No. 3 had failed 
to prove that defendants Nos. 1 and 2 had not 
received fall consideration for the mortgage 
in favour of the plaintiff Bank; 

(5) Issue 6: that the plaint was not bad 
for vagueness; 

- (6) Issue 9: that, except as regards a 
sum of Rs. 50) which should have. been 
claimed as costs, the amount claimed by 
plaintiff Bank was correct; 

(7) Issue 4: that in lien of the rate of 
interest claimed by plaintiff Bank (viz. 8 
per cent. per annum plus 2 per cent. per 
annum in case of default) plaintiff Bank 
was entitled, as reasonable compensation, 
to claim only 9 per cent. per annum; 


(8) Issues 1, 2, 7 and 10: that Mrs. Stewart 
had proved that she held an equitable 
mortgage, „through deposit of title-deeds, 
over the Chor View” estate; that there 
had been no subrogation of the prior mort- 
gage to the Punjab Banking Company in 
her favour; that since 1907 the plaintiff 
Bank held a legal mortgage upon the said 
property; that the plaintiff Bank had no 
knowledge or notice of Mrs. Stewart’s 
equitable mortgage until after the death 
of Mr. Corstorphan which occurred in 
February 1910, shortly after the execution 
of the registered deed of mortgagee in her 


the District Judge 
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favour; and that consequently plaintiff Bank 
had a first charge on the property in 
suit. 

` The learned Judge, as a result of his 
findings on the above issues, held that the 
sum of Rs. 6,919-9-6 was due as a 
first charge to the plaintiff Bank, and that 
Mrs. Stewart had a second charge, as 
mortgagee, upon the property in suit to the 
extent of Rs. 15,603-11-0. He granted a 
decree accordingly in form 6, Appendix D, 
of the Civil Procedure Code. 

Mrs. Stewart, defendant No. 3, has 
preferred an appeal from the decree of the 
District Judge to this Court, and we have 
heard the case argued at length by Mr. 
Fazl-i-Hussain on her behalf and by Mr, 
Bevan Petman for the reapondent Bank. 

It will clear the ground if we here note 
that the only points argued before us by 
the learned Counsel above mentioned were 
(1) whether Mrs. Stewart had the rights 
of a mortgagee over the property in suit 
prior to the execution of the registered deed 
of the Sth February 1910 [Exhibit D. 3(1)]; 
(2) whether she was ent itled to claim - 
a subrogation of the earlier mortgage in 
favour of the Punjab Banking Company on 
the allegation that that mortgage had been 
paid offout of the money lent by her to 
the mortgagor, Mr. Corstorphan; (3) whether 
the plaintiff Bank in Detember 1907, when 
the mortgage-deed now sued upon was 
executed, bad actual or “constructive notice 
of the earlier (alleged) mortgage in favour 
of defendant No. 3, and if so, whether the 
fact of such notice deprived the plaintiff 
Bank of the priority which it might otherwise 
have had; and (4) whether the alleged 
mortgage by deposit of title-deeds was 
merged in the subsequent registered deed 
of February 1910 and defendant No. 3 
thus deprived by operation of Jaw of any 
priority which she might otherwise have 
claimed. 

In other words, Mr. Fasl-i-Hussain gave 
up all the pleas advanced by hisclient in 
her written statement except those set 
forth in paragraphs 8 and 9 thereof, while 
Mr. Bevan Petman did not attempt 
to support the judgment of the 
District Judge on the ground thatthe ques- 
tions now in issue between the parties were 
res judicata by reason of the decision in the 
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former, suit. We have no doubt that Counsel 
were well advised in adopting this course. 
The other pleas urged by defendant No. 3 in 
her written statement were futile and we 
are surprised that they were ever advanced, 
while the conclusion arrivedat by the District 
Judge on issue 8 is so clearly wrong that Mr. 
Bevan Petman was right in not referring to it. 
The first question, then, with which we have 
to deal on this appeal, is whether prior to 
December 1907 there was in fact and in lawa 
mortgage upon the property in suit (the 
Chor View estate) in favour of Mrs. Setwart. 
“It has been found by the District Judge in 
this case and by the Courts in the former 
case that Mr. and Mrs. Corstorphan did 
‘actually deposit certain documents relating 
to the said estate and described as title- 
deeds with Mrs. Stewart; that this deposit 
was intended to be a security to her for the 
' moneys which she had advanced from time 
to time to Mx. and Mrs. Corstorphan; and 
that as a result Mrs. Stewart held an equitable 
mortgage over the said estate which was prior 
in time to the mortgage upon which the 
plaintiff Bank bases its present claim. On 
behalf of the respondent Bank, Mr. Bevan 
Petman contests the correctness of this 
finding and contends (1) .that the so-called 
title-deeds were in fact no title-deeds atall but 
merely attested copies of the original deeds, 
and that as such their deposit could not 
create a mortgage in Mrs. Stewart’s favour; 
and (2) that Mr. and Mrs. Corstorphan never 
intended the deposit to have the effect of a 
mortgage or charge upon the property. 


As regards the first argument, Mr. Bevan 
Petman relied upon apassage in Gour’s Trans- 
fer of Property Act (3rdedition, page 715) 
where the learned author, citing Ex parte 
Broadbent, In re Barrow (1),statesthat for the 
purposes of creating a mortgage or charge by 
deposit, the copy of a title-deed cannot take the 
place of the original, Wedonotthink it is open 
to Mr. Petman to raise this plea for the first 
time in appeal before us, as the so-called 
title-deeds have hitherto been received, 
without demur, as regular title-deeds both by 
the parties and also by the Punjab Banking 
Company (the original mortgagees) and by 
. all the Courts before whom the documents 
. have been produced. The deeds in question 


(1) 1M, & A. 685; D. & C. 3; 3 L. J. Bk, 95. 
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were executed many years ago and there is 
every reason to believe that the originals 
have been lost, a fact which could, no doubt, 
have been established had the present objec- 
tion been taken at the trial of the suit, And 
in this connection we would refer to a later 
passage in Gour’s work where, citing the 
same authority as that above mentioned, he 
observes that ‘ title-deeds include copies of the 
deeds when the originals are not forthcoming.” 
We accordingly hold that this objection can- 
not be entertained at this stage of the case. 
As regards the second point, we see no 
reason to differ from the finding of the District 
It is abundantly proved, and indeed 
is not denied, that Mrs. Stewart at various 
periods between November 1904 and May 
1906 lent Mr. and Mrs. Corstorphan sums of 
money, aggregating in all to a sum of 
Rs. 23,000, and we have every reason to be- 
lieve, as found by the District Judge, that it 
was out of this money that Mr. Corstorphan 
paid off the debt of Rs. 12,000 due from him 
to the Punjab Banking Company in or about 
June 1905. He then handed over to Mrs. 
Stewart the title-deeds to the property in suit 
and that it was the intention both of himself 
and of Mrs. Stewart that this deposit should 
create a mortgage uponthat property is evident 
from his letters which are on the record (see 
Exhibits D. 3 (25), (31), (35),(38), (89), (49) 
and the two Wills executed by Mr. and Mrs, 
Corstorphan, Exhibits D. 3(68), (64), and from 
the evidence of Mrs. Stewart (page 92 of the 
paper-book) which stands uncontradicted. We 
have no hesitation, therefore, in agreeing 
with the District Judge that the title-deeds 
were deposited with Mrs, Stewart with the 


“Intention of creating a mortgage charge in 


her favour over the property in suit. 
The argument based on the doctrine of 
merger, that Mrs. Stewart’s acceptance of 


. the registered deed of 8th February 1910 


operated by law as an extinguishment of any 
rights which she might have had by reason 
of her earlier mortgage, was not urged in 
the Court below and is put forward for the 
first time in appeal before us. In these cir- 
cumstances we decline to entertain it, more 
especially as there is nothing on the record’ 
to show that Mrs. Stewart had any intention, 
when she accepted the later deed, to give up 
valuable rights which accrued to her under 
the earlier transaction, Theordinary presump- 
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tion in a case such as this would be that she 


intended to keep the first mortgage alive for 
all purposes beneficial to herself 


‘In the view that we take of the legal rights : 


of the parties, we find it unnecessary to 
discuss the question of subrogation, and we 
pass on to the final point, namely, whether it 
was necessary for Mrs. Stewart to prove 
that the Bank, when it took its mortgage in 
1907, had notice, actual or constructive, of 
the earlier mortgage in her favour. 


In those parts of British India where the 
Transfer of Property Act, 1882, is not in 
force, there can be no doubt that a perfectly 
valid mortgage. can be created by deposit 
of title-deeds [see Varden Seth Sam v. 
Luckpathy Royjee Lallah (2); Burkitt, J., in 
Himalaya Bank, Limited v. F. W. Quarry (3); 


Manekji Framji v. Rustomjt Naserwanji 
Mistry (4); Ghose’s Law of Mortgage, 
4th Edition, page 151, et seq]. In 
England a mortgage of this kind is 


regarded more as an - agreement to 
make a formal mortgage than as an actual 
mortgage in itself, and it is on this ground 
that it is known there as an “equitable” 

mortgage and does not operate as an actual 
conveyance. “Asa result of that doctrine a 
subsequent morigagee who” obtains what is 
known in England as the “legal” estate, 
obtains priority over the prior mortgagee on 
the ground that where the equities are equal, 
the law shall prevail. And it is only in those: 
cases where the legal mortgagee can be 
proved to have had notice, actual or con- 
structive, of the earlier equitable mortgage. 
that he loses his rights of priority. 


In this country, as pointed out by their 
Lordships of the Privy Council in Webb v. 
Macpherson (5), there: is no distinction 
Letween equitable ‘and legal estates, and 
as a result, if if be once conceded, as we 
think it must be, that a deposit of title-deeds, 
if not forbidden by law, is a lawful mode of 
creating a mortgage or charge, we see no 
reason why-it should not have as extensive 


° (2) 9M. 1. A. 803; Marsh 461; 1 Suth. P. C.J. 480; 
L'Sar. P. O. J. 957; 19 E. R. 756. 

_ (8) 17 A, 252 at p. 260; A. W. N. (1895) 97. 

` (4) 14 B. 269. 

` (6) 81 ©. 57 (P. O.); 5 Bom. L. R. 838; 8 0, W. N 
41, 13 M. L. J. 369; 30 I. A. 238. 
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an apêk tid asa ioira or charge created 
by a registered deed. As pointed out by 


< Ghose in his work, to which we have referred 


above: “fn England a mortgage by deposit 
of title-deeds is known as an equitable 
mortgage, because it does not operate as an’ 
actual conveyance; but in our law a deposit 
of title-deeds to secure a loan constitutes 
an actual mortgagee and not merely an agree- 
ment to create a mortgage. To speak, 
therefore, of such a mortgage as an equitable 
mortgage is to confound the distinction 
between an- actual conveyance and a mere 
contract to convey and is likely to encourage 
the notion that a creditor whose debt is 
secured by a mortgage duly executed is in 
the same position as a mortgagee in England, | 
who has obtained the legal estate without 
notice of a prior equitable encumbrance. 
A mortgage by deposit of title-deeds is not 
available in England against a bona fide 
purchaser for value of the Jegal estate; 
because such a mortgage is treated as a merg 
equitable security. 

“This preference of the legal estate is 
rested by English lawyers on the maxim that’ 
where the equities are equal the law shall’ 
prevail. It is, however, doubtful whether 
in this particular case if is necessary to resort 
to any such artificial rule, as a distinction is 
recognized in every system of jurigprudence 
between a real and a contractual right. You 
may, if you like, call the one a legal and the 
other an equitable estate. But we must 
remember that the distinction owes its origin 
to a mere accident and has been preserved 
in England up to the present time only by the 
piety of her lawyers.” 


In Shephard and Brown’s Commentaries on 
the Transfer of Property Act, 7th Edition, it 
is stated that “a mortgage by deposit of deeds 
is a complete .act and not an executory 
agreement and, therefore, section 48 of the 
Registration Act, which egives priority to 
registered instruments as against oral agree- 
ments not followed by delivery of possession 
of the property concerned, does nok apply. 
The mortgage by deposit of title-deeds 
prevails against the subsequent transferee 
who takes under a registered instrument.” To 
a similar effect are the decisions of the High 
Court of Calcutta in Coggan v. Pogose (6) and 


(6) 11 0. 158. 
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Gokul Dass v. Eastern Mortgage and Agency 
Company (7). In the two cases last cited and 
in Pa Wa v. O. A. R. Valliappa Chetty (8) it 
was held that a deposit of title-deeds which 
creates a mortgage is not an oral agreement 
within the meanirg of section 48 of the 
Indian Registration Act, and that as a con- 
sequence a registered deed relating to the 
same property and executed at a later date 
dnes not take precedence over the earlier 
transaction by virtue of the provisions of 
that section, The result’ then appears to 
be that in the Punjab and in other places 
where the Transfer of Property Act does 
not obtain, a mortgage by deposit of title- 
deeds is a valid legal mortgage and has 
the same legal effect as a mortgage created by 
any other means recognized by law; that the 
Euglish doctrine of the legal estate prevailing 
over the equitable estate does not obtain in 
a country where there is no distinction 
between legal and equitable estates; and that 
consequently a mortgagee, who holds a 
registered deed of mortgage, cannot claim 
priority over an earlier mortgage created 
by deposit of title-deeds. In this view it is 
unnecessary for us to discuss the question 
whether the plaintiff Bank had any notice of 
the earlier mortgage in favour of Mrs. Stgwart 
or whether the Bank by the exercise of ordi- 
nary care*and caution could have obtained 
notice or knowledge of that transaction. For 
the reasons given we hold that the mortgage 
of November 1907 in favour of the plaintiff 
Bank has no priority over the mortgage creat- 
ed in favour of Mrs. Stewart. At the same 
time there is a provision in the registered 
deed which was executedin February 1910 
infavour of Mrs. Stewart, to the effect that 
her mortgage should be subject to an earlier 
mortgage in favour of the plaintiff Bank 
for Rs. 3,000. The mortgage here referred 
to is not the one upon which the suit is 
based though it forms part of the considera- 
tion for the latter, but we consider, and 
Mr, Fazl-i-Hussain conceded, that the plain- 
tiff Bank is certainly entitled to priority to 
the money secured thereby. 


We accordingly accept this appeal and 
in lieu of the decree passed by the Court 
below, we grant plaintiff a decree limited 


38 C. 419; 10 OC. W. N. 276; 40. L. J. 102. 


(7) 
(8) 14 Bur. L. R. 211, 
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(as regards priority of payment) to the 
amount of Rs. 3,000 and interest thereon at 
the rate of 8 per cent, per annum from 
the 22nd July 1909 (the date of the sajd 
earlier mortgage) up to the date of suit. 

We leave the parties to bear their own 
costs throughout. 


Appeal accepted; Decree modified, 


CALCUTTA HIGH COURT. 

Letters PATENT Appeat No. 119 or 1913. 

May 12, 1916, 

Present: —Sir Lancelot Sanderson, Kr., 
Chief. Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
HASMATULLAH—Dzrenoant No. 4— 
APPELLANT 
versus 
HARI MOHAN SARMA—Puarntize, 

AND OTHERS—DEFENDANTS—RESPONDENTS. 

Practice—Secondary evidence, by oral testimony, 
without objection, relevancy of, when only secondary 
evidence admissible is a certified copy—Findings of 
fact, first Appellate Court's duty in regard to— 
Appeal, second. 

Where no objection was taken in the primary 
Court to the oral evidence of the contents of a docu- 
ment at the time it was given, the High Court in 
appeal did not discard it, although strictly spenking 
the only secondary evidence of the contents of the 
document was a certified copy. [p. 948, col. 2.] 

Obiter.—It is very essential that the Judge in the 
first Appellate Court should give his findings of fact 
(which are conclusive in second appeals) clearly and 
decisively on each material point, otherwise its 
decision is liable to be set aside in second appeal and 
the case sent backfor re-hearing, even though the 
litigation may have gone on fora long time and the 
amount involved is a small one. [p. 945, col, 1.] 

Appeal against the judgment of Mr, 
Justice Roy, dated the 6th August 1913, in 
Appeal from Appellate Decree No. 2235 of 
1911. 4 


FACTS,.—This was an appeal under sec- 
tion 15 of the Letters Patent from the 
judgment of Mr. Justice Roy. 

The material facts will appear from 
the following judgment of the first Appellate 
Court:—“The suit was for the redemption of’ 
the land in suit which the plaintiff had mort- 
gaged to the defendants Nos, 1 to 3, giving 
ihem possession * * in lien of interest, 
The right ‘under the mortgage is said to have 
been sold to the defendants Nos, 4 to 6. 
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HASMATULLAH V, HARI MOHAN SARMA. 
The plaintiff alleges that he wanted to pay 


off the’ mortgage dues in 1316 B.S, 
which the defendants have declined to 
accept. The contesting defendant No: 4 


denies the purchase from the mortgagees, 
and alleges that the plaintiff had no right to 
mortgage the portions of the plots in suit’ in 
his (defendant’s) possession, which he has 
been occupying by right of his -purchase 
from Sarada Charan Sarma. The learned 
Munsif dismissed the claim as against the 
contesting defendant and decreed as against 
the rest. The plaintiff has preferred this 
appeal. The only points urged were ` 


First-—That the plaintiff had the right to 
mortgage, and 


Second—That the defendant No. 4 has 
been in possession by virtue of his purchase 
of the mortgagee’s interest. 


(After discussing the evidence the judg- 
ment proceeds:—)From all the circum- 
stances of this case I do hold that the 
land in suit belongs to the plaintiff, which he 
had mortgaged to the defendants Nos. 1 to 3 
and that the defendants Nos. 4 to 6 by 
purchasing the mortgagees’ interest have 
been occupying that portion only which the 
plaintiff had given over to the possession of 
the mortgagees in lieu of interest. 


It has also been proved that the plaintiff 
had offered to pay up the mortgage dues in 
Kartik or Agran 1316 B. S., which the defend- 
ants declined to accept. 


I do, therefore, decree this appeal and the 
suit with full costs of the plaintiff in both 
the Courts recoverable from the defendants. 
The mortgage would stand liquidated on 
depositing by the plaintiff in Court the 
principal sum of Rs. 100 minus the costs 
allowed to the plaintiff in both the Courts 
within one month from the signing of the 
decree in this appeal. The plaintiff shall 
then obtain possession of the disputed land. 
In default of making the deposit within the 
time allowed, the mortgaged properties shall 
be sold for the recovery of the mortgage 
debt.” 

The defendant No. 4 appealed to the High 
Court against this decision and the appeal 
was heard by Mr. Justice Roy, who 
dismissed it by the following judgment:— 


“There ia really nothing in this ap- 
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psal. The learned Subordinate Judge 
has found ‘Ido hold that the land in suit 
belongs to the plaintiff which he had mort- 
gaged to the defendants Nos. 1] to 3, and 
that the defendants Nos. 4 to 6 by pur- 
chasing the mortgagees’ interest have been 
occupying that portion only which the 
plaintiff had given-over to the possession of 
the mortgagees in lieu of interest.’ This find- 
ing determines the suit. Thepoints that arose 
for decision were, whether there was a 
mortgage and whether the defendants were 
in possession by reason of that mortgage. 
The appeal is dismissed with costs.” 


Babus Sarat Chandra Roy Chowdhury and 
Bhupendra Chandra Guha, for the Appeal- 
lant. 

Baba Hemendra Ooomar Das, for the Re- 
spondent, 


JUDGMENT, 


Sanpzerson, C. J. In my judgment this 
appeal must be dismissed. 

The suit was for redemption and 
was brought against several defend- 
ants. The first three defendants were the 
mortgagees. The mortgage had been exe- 
cuted by the plaintiff on the 6th of April 
1903 for the amount of Rs. 100 and the 
bond was registered. The other defendants 
Nos. 4 to 6 were alleged to be assignées of 
the first three-defendants and the assignment 
is alleged to have'taken place in December 
1906 by means of a deed. The deed of 
assignment was not produced, and evidence 
as to its contents was admitted. The 
plaintiffs’ Pleader admitted that it was exe- 
ented in favour of defendant No. 6 and not 
of the defendants Nos. 4 or 5. It 
appears that notice was given to defendant 
No. 6 to produce this, but he did not 
appear and then evidence was given of its 
contents. Now strictly speaking, the only 
evidence that ought to have Been given of 
its contents was a certified copy of the 
document and no other kind of secondary 
evidence was admissible, if objection were 
taken on behalf of defendant No. 4 at the 
time when the secondary evidence as to the 
contents was given. Such objection, as I have 
said, to the proceedings was not taken and 
there was put inan admission by the de- 
fendant No. 6 that the document in fact was 
executed in his fayour. One of the wit- 
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nesses called on behalf of the plaintiff said . 


that the assignment had been to the father ` 


of the defendants Nos. 4 to 6 and another 
of the witnesses said that the assignment 
had been to defendant No. 4, and then, as 


I have said before, there was the admission , 


by defendant No, 6 that the document had 
been executed in his favour. Of course, 
if it was executed in favour of defendant 
No. 6, it was not conclusive that it was 
only .he who was interested. in it; it may 
very well be that he took iton behalf of 
his father in the first instance or of himself 
and his brothers. But the real question 
relied upon by the defendant No. 4 at the 
trial was that he was not interested in the 
assignment’ of the mortgage to any extent 
at all and that his possession, which un- 
doubtedly took’ place, did not originate by 
reason of the mortgage but originated by 
reason of a conveyance which was dated the 
25th of February 1906, whereby he pur- 
chased from ati individual who had a title 
which was superior not only to that of the 
mortgagor but also to that of the mortgagee. 

The Court of first instance found in 
favour of the defendant No. 4, namely, that 
his possession had originated in the title 
which he obtained under his conveyance of 
the 25th of Febroary 1906. 

The plaintiff appealed; and the first Appel- 
late Court decided in his favour and decreed 
the suit as against defendant No. 4 as well 
as the other defendants. 

“Now the judgment of the first Appellate 
Court has given rise to a certain amount 
of difficulty i in my mind, and at one time I 
was somewhat of the’ opinion that the 
Jearned Judge had not really investigated 
the material facts and had not come to a 
decision upon one of the material points. 
But on further consideration of the matter, 
I think on the whole that he has dealt with 
the material facts. . I think that he has 
come to tbe conclusion first of all that the 
three brothers. defendants Nos. 4 to 6 were 
living in the same joint family, and that 
he has discarded the evidence which un- 
doubtedly was given and to which the 
learned Vakil for the appellant has drawn 
our attention,. to the effect that defendant 
No, 4 severed his mess connection from his 
brothers. I think the learned Judge first 
of all came to the conclusion that the 
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brothers were living as joint family and’ 
were living -together. He then comes to 
the conclusion that the evidence points to 
this, that the land in question belonged to 
the plaintiff and that, therefore, he was 
entitled to execute the mortgage of ‘April 
1903 and that the defendant No. -4’s allega- 
tion that he had obtained a title superior to 
that of the mortgagor wasill-founded inasmuch 
as the person who purported to convey. by 
the deed of the 25th of February 1906, if 
that deed covered the land in question, had. 
no title. Then he proceeds to find that the 
plaintiff was in possession as owner down. 
to 1903. From that time, defendant No. 2 
on behalf of the mortgagees went into 
possession and he remained there up to the 
time when another event happened. Now 
the question is what that event was. I 
think the learned. Judge means to find that 
that event was the taking of -'possession 
by defendants Nos. 4 to 6 jointly. If I am 
correct in my reading of the judgment, 
that means that there was no room for 
defendant No. 4 taking possession of the 
land himself individually. 1 think that 
must be the meaning of the learned Judge’s 
judgment by the words to which I have 
referred. Then in addition to that he says, 
“and that the defendants Nos, 4to 6 by 
purchasing the mortgagees’ interest have 
been occupying that portion only which the 
plaintiff had given over to the possession of 
the mortgagees in lieu of interest,” If 
that is the correct reading of the learned 
Judge’s judgment, then be has found that 
the defendant No. 4 never did go into 
possession of this land except as one of the 
joint family and inasmuch asthe defendant 
No. 6 bought the inortgagees’ interest in 
December 19C6, it must be taken that these 
three brothers went into possession of the 
land under the mortgagees’ title. . Jf those 
were his - findings, I think’ the learned 
Judge was entitled to come to the con- 
clusion that the defendant No. 4 was in 
the position of assignee from the mortgagee 
and, therefore, the plaintiff should have 
his suit decreed as against the defendant 
No. 4 as well as the other defendants against 
whom the decree had been made in the 
Court below. 

For these reasons I think the appeal must 
be dismissed with costs, 
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: I thick it is desirable to point out that, 
in cases where there may be an appeal, 
it is most essential that the Court 
whose findings of fact this Court has to 
accept should deal with the material facts 
specially and decisively, and ‘not leave the 
matter in such a way that the final 
Court of Appeal has to draw conclusions as 
to what the real findings of fact were by 
the first Appellate Court. This is a matter 
which involves an amount of Rs. 100 only 
and the litigation has been proceeding ever 
since the year 1903; and-it would be almost 
a calamity if we had been forced to re-open 
this matter and to give an opportunity for 
further litigation; on the other hand, if we 
had seen clearly that injustice has been 
done or that sufficient fact has not been 
found by the first Appellate Court, it would 
have been our duty, even though this liti- 
gation has been going on for such a loug 
time and even though the amount involved 
is a small one, to have directed that the 
matter be re-heard. Jt is for that reason 
that I emphasiza the fact that it is very 
essential that the learned Judges in the 
first Appellate Court should give their 
findings of fact, which we are bound to 
accept, clearly and decisively on each 
material point. 
Mooxerses, J.—I agree. 


Appeal dismissed. 


t 
eri emea 


“but on his death in 1894, 
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#nssigu” of the latter within the meaning of seation , 
10 of the Limitation Act. [p. 946, col. 1.) 

There can be no adverse possession of trust pro- 
perty while the office of trustee is vacant, as there 
is then no person who is capable of taking proceed- 
ings to protect the trust property. And a trustee 
appointed to the office cin maintain a suit for 
possession at any time within 12 years from the dato 
of his appointment, [p. 945, col. 2.] 

Jagadindra Nath Roy ve Hemenia Kumari Debi. 32 
C. 129; 7 Bom. L. BR. 765; 31 I. A. 203; 8 C. W.N. 
809; 1 A. L. J. 585 and Peria Aiya dmbalam Y. 
Shanmugasundaram, 22 Ind. Cas. 615; 38 M. 903; 
15 M. L. T. 112: 26 M. L. J. 140; (1914) M. W.N. 
417; 1 L. W. 119, relied on. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cuddalore, in Appeal Suit No. 1 of 1913, 
preferred against that of the Additional 
District Munsif, Villupuram, in Original 
Snit No. 68 of 1911. 

Mr, A. V. Viswanadha Sastri for Mr. G. 8. 
Ramachandra Atyar, for the Appellant. 

Mr. O. V. Ananthakrishna Atyar, for the 
Respondents. . 

JUDGMENT.—The lands of both the 
plaintiff and defendant temples were for- 
merly in the possession of the same trustee, 
new trustees 
of the defendant temple were appointed. 
No trustees of the plaintiff temple were 
appointed, until 1900, but it is found that the 
son-in-law of the former trustee continued 
to manage the lands and did poojah in the 
temples and he was also the servant of the 
trustees of the defendant temple and that 
the latter exercised certain acts of ownership 
in respect of the lands and appropriated 
therent. Since, however, there were no pro- 


' perly constituted trustees of the plaintiff 


MADRAS HIGH COURT. 
Seconp Civin Appgat No. 802 or 1914, 
April 17, 1916. 
Present:—Mr. Justice Bakewell and 
Mr. Justice Phillips. 

MANIKKAM PIL“LAT—Daerenpant No. 1— 
APPELLANT * 

~- Versus 
THANIKACHALAM PILLAI (dead) 
AND OTHERS—Pratxtire3 Nos. 1 to 7 AND 


Deeenpant No. 5—Responpents. 
Limitation Act (IX of 1903), s. 10—‘Legal represen- 
latives or assigna’—Successor in office of trustee, whether 
legal representative of former trustee—Adverse posses? 
sion—Trust property—Acts of ownership while office 
of trustee vacant —Appointment of trustee—Suit for pos. 
session — Limitation. 
A trustee succeeding to the office of a deceased or 
rotiring trustee is not the ‘legal representative or 
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temple, there was no person with knowledge 
of the acts of the defendants or capable 
of taking proceedings necessary for the 
protection of the suit property and, therefore, 
possession was not adverse until the 
appointment of irustees in 1900. [See 
Jagadindra Nath Roy v. Hemanta Kumari 
Debi (1) and Peria Aiya Ambalam v. 
Shunmugasundaram (2).] . 

The defendants’ adverse possession, there- 
fore, commenced within twelve years prior 
to the suit, and the plaintiffs are entitled 
to succeed on the title which has been 


found by tbe lower Courts. 

(1) 32 C. 129; 7 Bom. L. R. 765; 81 I. A, 202; 8 C. 
W. N. 809; 1 A. L. J. 585. 4 
(2) 22 Ind..Cas. 615; 38 M. 903; 15 M. L. T. 112; 
26 M. L, J. 149; (1914) M. WON, 497 1L. W. 119, 
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As regards the point argued with 
reference to section 10 of the Limitation 
Act, anew trustee succeeds to the office 
of a former trustee, not to him personally, 
and cannot be said to be his legal representa- 
tive or assign within the meaning of that 
section and the defendants are not the 
legal successors .of the former trustees of 
the plaintiff temple. 

For these reasons we dismiss the appeal 
with costs, 

Appeal dismissed. 
V.R.P. 





CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL Decree No, 68 
or 1905. 

August 26, 1915. 

Present:—Justice Sir Asutosh Mookerjee, Kr., 
i ” and Mr. Justice Roe. 

BAIKUNTHA NATH RAI CHAU- 
DHURI AND OTHERS—PLAINTIFFS— 
” APPELLANTS 
versus 
BASANTA KUMARI DASI AND OTHERS— 
DEFENDANTS—- RESPONDENTS. 

Revenue sale, purchasers at, rights of--Ejectment, 
suit in—Burden of proof—Adverse possession of part of 
an estgte sold at revenue sale effect of. 

The purchasers of an estate at a revenue sale 
are entitled to all lands included in the estate at 
the time of the Permanent Settlement; they cannot 
have the advantage of, any more than they can be 
prejudiced by, adverse possession subsequent to that 
date. [p. 95], col. 1.] 

The plaintiff in an action in ejectment must 
succeed on the strength of his own title and, 
therefore, the purchaser of an estate at a revenue sale 
cannot by snit oust the defendants from lands which, 
though not included in the estates claimed by them, 
are equally outside the estate purchased. ([p. 95], 
cols. 1 & 2.] abs 

Appeal against the decree of the Subor- 
dinate Judge, Barisal, dated-the 5th Septem- 
ber 1904, l 
.+ Babus Jogesh Chandra Ray and Surendra 
Nath Das Gupta, for the Appellant, 

Babus Nilmadhab Bose, Surendra Chandra 
Sen, Shib Chandra Palit, Gunada Charan Seti, 
Rajendra Chandra Guia, Sarat Chandra Sen 
and Hemendra Chandra Sen, for the Respond- 


ents. 
JUDGMENT. 
Mooxerser, J.— This isan appeal by the 
plaintiffs ina suit for recovery of possession 
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upon declaration of title, instituted so far back 
as the 27th February 1899. There were 
more than 100 defendants in the suit, with 
the result that frequent deaths amongst the 
parties litigants have delayed the trial of the 
suit both here'and in the Court below. The 
Trial Court was not able to dispose of the suit 
till the 5th September 1904, and although 
the appeal was lodged in this Court on the 
18th February 1905, it could not be finally 
heard till more than ten years later. 

The plaintiffs claim the disputed Jands as 
included in Kismat Baldia, which they allege 
is comprised in estate No. $846 pur- 
chased by them at a sale held for arrears of 
revenue on the 25th March 1897. This 
estate constitutes a 12}-gandas share of 
Perganah Selimabad. Three of the defendants 
Nos. 58, 59 and 60 are the recorded pro- 
prietors of estate No. 3847, another No. 61 is 
the proprietor of estate No. 8845, and three 
others Nos. 62, 63 and 64 are the proprietors 
of estate No. 2849. These three latter estates 
constitute a 91+ ganda each of Perganah 
Selimabad, so that the four estates taken 
together constitute a 2-annas share of Selim- 
abad. The case for the plaintiffs is that the 
lands in dispute are comprised exclusively in 
estate No, 3846 and that the defendants are 
unlawfully in possession thereof under the 
colour of tenures and under-tenures which are 
either fictitious, or, if real, do not bind the 
plaintiffs as purchasers at a sale for arrears of 
revenue. TheCourt below bas found that ` 
these under-tenures do not bind the property 
in the hands of the plaintiffs and as the first 
defendant who is affected by this adverse 
finding has not taken exception to it, either 
by an independent appeal or by way of cross- 
objections, tte question does not directly arise 
for consideration in this appeal. The Subordi- 
nate Judge has further held that as the plaint- 
jffs have failed to prove that the disputed 


landsare comprised exclusively in estate 
No. 3846, they must be deemed to be the 
joint lands of the entire original estate 


Selimabad, out of which the different estates 
claimed by the parties as also other estates 
have been carved out. In this view, the 
plaintiffs would be entitled to a decree for 
possession of a 12%-ganda share of the disput- 
ed lands; but the Subordinate Judge has 
given the plaintiffs a decree for 16}-ganda 
share, because the thak map shows that 
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estate No. 3846 comprises such’ share: of 
the lands in question. The plaintiffs are 
dissatisfied with this decree and have appeal- 
ed to this Court. On their behalf three 
alternative aspects of the case have been 
put forward, namely, first, that the first 
defendant had acquired a good title to all 
the disputed lands by. adverse possession 
as against. all the other defendants and 
that as the first defendant hed no substan- 
tial defence against the plaintiffs, the latter 
were entitled to a decree for all the land 
claimed; secondly, that as the two contesting 
defendants Nos. 58 and 59, the purchasers 
of estates Nos. 3842 and 3847, had title 
to 1 anna 74 gandas (or lannall? gandus 
according tothe Thak Map), the plaintiffs 
were entitled toa decree for the remaining 
share; and thirdly, that the lands are the 
joint lands of the two-annas share of the 
original zemindart Selimabad and that the 
plaintiffs are entitled to a decree on that basis. 

Before we deal with these questions, we 
may advert to two preliminary points. y It is 
clear, in the first place, that Perganah 
Selimabad was partitioned before the 
Permanent Settlement. This is conclusively 
shown from a letter addressed by Mr. G. 
Thompson, Collector of Dacca, on the 28th 
December 1793 to the President and Members 
of the Board of Revenue. . This letter was 
not produced before the Subordinate Judge; 
in fact its existence was traced out from 
a passage in the history of Backerganj by 
My. Beveridge. The letter has been produced 
in: this Court and has been admitted in 
evidence by consent of all the parties. As 
the letter contains the early revenue history 
of Perganah Selimabad, which is essential 
for the proper appreciation of the evidence 
in this case, we set it out below, though 
it is expressed in quaint phraseology:— 
‘To 

W. Cowrsr, Esg., 

President and Members of the Board of Revenue, 


“Gentan, 


“I now beg leave to address Your Board 
on the subject of Perganah Selimabad and 
to lay such information before you regarding 
it as will, I trust, enable you to furnish 
me with your final instructions on the mode 
to be adopted for concluding the settlement 
of it. 
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On a view of my predecessér’s correspond- 
ance with your Board respecting this metal 
I find in his letter of the 8th October 1791 
he states, as the cause of the decline of the 
public revenue in it, that it is the joint 
property of the several numerous sharers 
without any separation or division of the 
land composing it, consequently that every 
petty ftalookdar or ryot is subject to be 
harassed by being under the control and 
subject to the vexatious demands of 18 
rapacious masters: and for the removal of 
this grievous evil, he proposes that a general 
division of the erganah shall be made, 
observing further that another essential 
benefit would result from the adoption of 
this plan in the ascertainment of the actual 
quantity of land possessed by the Salt 
Byparee Talukdars, many of which he 
states he has every reason to believe, from 
the information given him, hold their land 
at a very low rate, owing to the dishonesty 
of the mofusstl servants, and Your Board 
relying on the information submitted by 
him respecting the state of the property 
in the perganah approve his proposal, and 
at your recommendation the Governor- 
General-in-Council was pleased to direct 
under date the 20th June 1792 that the 
whole of -the mekal should be held khas 
for the purpose of making a general 
division of it between the several proprietors, 
so that each should have his share of the. 
land composing it allotted to him. 

“After such information furnished by the 
late Collector when he had been in the 
office nearly three years, and in this period 
it was to be presumed he had accurately 
informed himself of the state of the property 
in the mehal, it will no doubt be with 
some surprise, the Board are now informed 
that the division recommended was totally 
unnecessary, the perganah having undergone 
a complete division and each share being 
separate and distinct from the other with 
the exception of the Jabberaumul and which, 
being disputed property between the proprie- 
tors of the 11$ anna and some of those 
holding the property of the 4} anna 
division, must necessarily undergo a judicial 
enquiry for the adjustment prior to any 
division of it being made. 

“In order to show your Board that the 
perganah has undergone the complete 
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diyision stated by me, I .shall beg leave 
to state the periods when the various 
divisions were made and the causes which 
gave rise to them. The whole property in 
the perganahs having been usurped by Aga 
Backer during the period he held the 
Waddahdharee of it, the dispossessed 
proprietors in the year 1156 B.S. preferred 
a complaint to the Soubah of Bengal, who 
restored them to the possession of a 43 
anna proportion of it, and in that year 
the division of it both of land and jumma 
was made by Uzmnuttoollah Ammeen appoint- 
ed by the Soubah for the purpose,. and 
sometime afterwards’ the 43 anna division 
underwent a sub-division’ into ten shares 
between the respective proprietors of it and 
now stand as follows:— 


g. c. 
Shibnarain Roy 12 1 
Odoynarain Roy yu 1 
Doolabnarain Roy 9 1 
Luckinarain Roy Rs 9 1 
Joychand Roy 17 2 
Raj Chandra Roy 5 0 
Kishenram Roy 10 1 
Ram Ram Roy 7 0 
Pertabnarain Roy 6 1 
Kissen Ram Roy "4 0 


“ftom the period of “the above divisions 
the 113 and 43 annas shares as well as 
the sub-division of the latter have been 
separate and distinct and have had no 
connection with each other. Aga Bacher 
remained in possession of his 11} annas 
proportion until the year 1160 when he 
suffered the punishment of death for the 
crime of rebellion, and Raja Ranje Ballav 
was appointed to attach the whole of his pro- 
perty and effects which became forfeited to the 
State, the latter were disposed of by the 
reigning Government but the land, the fami- 
ly of Rajbollav had sufficient influence with 
the Court to retain in their possession until 
the end of the Bengal year 1164, when in 
the Government of Mr. Nerulst (dleyzble) 
Sheevnarain, the son of Joynarain, one of 
the original proprietors assisted with the 
influence and patronage of Gocool Ghosaul, 
obtained restoration of the share of which 
the family had been unjustly deprived 
by the usurpation of Aga Backer, and for 
the assistance afforded by Gocool Ghosaul 
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he was presented with a moiety of the re- 
covered property or a Sannas 15 ganda 
proportion of it and had it recorded in the 
zemindary sheristah in the name of Bowannay 
Charan Roy. Thus the 114 annas 
share of the perganah became the joint pro- 
perty in equal proportions of Joynarain Roy 
and Gocool Ghosaul and they jointly possess- 
ed it in these proportions until the Bengal 
year 1179, when at their mutual request to 
Mr. Barwell the division of it between them 
was made and each had his share of the 
land allotted to him. Gocool Ghosaul’s share 
continues complete as allotted him in this 
division and is now the property of Cassi- 
naut in consequence of the public sale made 
of it to him in the Bengal year 1196. The 
other share of 5 annas 15 gandas remaining 
with Joynarain Rey falling in arrear to 
Government the sale of a moiety or 2 annas 
17 gandas 2 kura division of it was made in 
1159, B. 8S., of the liquidation of the balance 
and in the following year the division of it 
was mide between the purchaser Joynarain 
Ghosaul in the name of his son Colly Sankar 
Ghosaul, and Joynarain, whereby each had 
his proportion of the land allotted to him 
and in the same year, the heirs of the latter 
made a sub-division of their share of 2 annas 
17 gandas 2 kara in the following propor- 
tions: — 


g. e 
Shibnarain 18 2 
Doolabanarain 13 © 
Odoynarain 13 0 
Luckinarain 13 0 


“The Board, will perceive from the above 
that so far from the yperganah being the 
joint undivided property of the several 
shares as stated by-my predecessor it has 
undergone the most perfect and complete 
division practicable, into sixteen portions 
which accord with the number of the pre- 
sent proprietors, as well as with the num- 
ber of shares stated in the public Rent 
Roll of the District, and from the inform- 
ation obtained on the fullest enquiry, I can 
with confidence assure the Board a more 
perfect division of it between the numetous 
shares cannot be madethan the one which now 
stands. The late Collector must, I apprehend, 
have been led into the error of stating it as 
the joint undivided property of the numerous 
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proprietors from the representations of some 
of the’ taluklars stating the inconveniences 


which they suffer from having their Revenue ` 


to pay to three or more sharers; this is an 
inconvenience which I admit some of them 
do labour under, but I submit it to the 


Board whether it could have been avoided ` 


in the division of a perganah among so 
many proprietors, and whether it was 
not the less to be avoided in the one 
In question where many - of the talukdars 
hold jand paying a Revenue'exceeding several 
of the proprietors’ proportion inthe perganah 
and which consequently “rendered the divi- 
sion of if between them unavoidable, and 
although the instañces where a talukdar 
pays his Revenue to plurality of sharers 
are many in Selimabad,.yet I must observe 
there are few where the lands composing 
the taluks have not undergone a division 
between them, so as to define to each pro- 
prietor the proportion and particular soil 
responsible to him for the Revenue as 
‘comprised and included in his share of 
the perganah and upon the whole, I beg 
leave to offer it as my opinion that for the 
reasous above-mentioned the inconveniences 
which exist in the present division of the 
zemindart could not be remedied by a new 
one, while the latter on its operation would 
make an exchange of the property between 
the shares to the benefit of some and propor- 
tionate disadvantage of others. 


“The Board will, therefore, jadge how far 
it may be advisable to make the division 
directed by the Governor-General in Council 
at their recommendation given under the 
erroneous information submitted to them by 
my predecessor, indeed whether it be prac- 
ticable or uot, without giving just cause 
of complaint ta some of the sharers, who 
‘will be sufferers, by the exchange of 
their property. I am so fully satistied, gentle- 
men, in my own mind that it cannot be 
effected without giving this just cause of 
complaint and that the new division can, 
but in a very few instances, remedy the in- 
convenience complained of in the present one, 
that I have thought it best not to proceed 
im it, persuaded it was never your intention 
to recommend a division where it had this 
tendency, and at the same time could not 
bab very partially remedy the inconverience 
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proposed by it. Although for the above 
‘reasons I. have ‘nob proceeded in ethe 
division, yet I have deemed it proper to 
‘avail myself of the measurement made of the 
perganah for it to ascertain by a jamma- 
bundy its actual assets in order to forma 
judgment how far these would admit 
of the resumption of a part of the 
large abatement, amounting to Rs. 13,000, 
granted to the 114 annas division of 
it since year 1193 B. S., exclusive of the 
loss which Government has sustained 
annually on this reduced jamma amounting 
averagely to Rs. 19,000. I cenceived an 
investigation of the nature the more 
necessary as a perusal of Mr. Douglas’s 
correspondence with your Board on the 
subject of this mehal gave ‘great reason 
to suspect that the abatement in question had 
not been altogether rendered necessary by 
any actual decline of its resources, but partly 
by the refractory conduct of some of the 
talukdars refusing to pay the proper and 
just revenue of their lands to the zemindars 
and partly by the intrigues of cthers with the 
zemindari servants obtained from them 
improper deductions as stated in his letters 
under date the 14th January, 12th April 
and 8th of October 1791. 


“As far as a judgment can be formed from 
the jammabandy, these suspicions seem to 
be well grounded inasmuch as the’ assets 
thereby appear nearly sufficient to admit of 
the resumption of the whole amount of the 
abatement but to obtain it will require 
rigorous measures both towards the zemindars 
and talukdars, andam fully satisfied, gentlemen, 
that neither have one just objection to make 
to the jammabandy and so far from its being 
oppressive that it is fair if not very 
moderate. I can have no hesitation to give 
my recommendation that such measures be 
taken in all instances requiring them and 
that the lands, whether the instance be 
with the zemindar or talukdar, be formed 
where refused by either on the terms of 
‘the jammabandy and where they cannot 
.substantiate any reasonable and just objee- 
tion to it. I am compelled to call upon 
Your Board for this authority in the convic- 
tion that without it no exertions of mine’ 
will effect the resumption of any part of 
the abitement in a perganah the renters 


950 


. 

whereof have ever shown themselves, 
disôbedient and of the most refractory 
disposition, and whose conduct has annually 
baffled the attempts of the executive officers 
to realize even the Reyenue which they are 
pleased themselves to admit as justly 
payable by them, but it cannot be necessary 
for me, gentlemen, to dwell on the misconduct 
of these renters where so much of it already 
appears upon your records in the repeated 
representation made by my predecesors in 
my office, 

“The vesting me with the requested authority 
to form all lands in the cases stated will, 
I have every reason to-believe, enable me to 
complete the settlement of the perganah in 
the course ofthe current year, with the 
resumption of a great part of the abatement, 
but without such authority I must here 
again repeat it to the Board the very, and 
I may say incredible, refractory disposition 
of the people, will not allow me to entertain 
the hope of realizing the present rated 
jamma, and to conclude a settlement without 
an abatement from it, will be altogether 
impracticable. Your Board will, therefore, 
decide under the information herein submit- 
ted respecting the capability of the mehal 
whether such conduct shall benefit the 
object which instigates it and whéther the 
abatement shall be allowed and the resump- 
tion proposed, be foregone, or whether it 
will not be more proper to notice it by 
‘punishment, bearing out of the consideration 
the justice of the claim which Govern- 
-ment has to the resumption. 


“In conclusion, permit me to pledge myself 
to Your Board for the measures proposed by 
me proving efficacions and that it is my 
opinion, few instances will occur to render the 
exercise of the requested discretionary power 
necessary, it being my belief the knowledge 
that I possess it will in general prove 
sufficient. The Board at all events may rest 
assured that I will in no instance avail 
myself of it to oppress and I do hope that I 
hold a better place in their opinion than to 
be suspected of soliciting it with any such’ 
intention. 
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“Aliow me to beg your instructions on the 
subject of the address as early as convenient. 


“I have the honour to be, 
Gentlemen, 
Your most obedient humble servant, 
(Signed) G. Thompson, 
Collector, 
“Dacca J 
The 2&th December 1793.” 


It is interesting to compare these shares 
with the shares now registered in the books 
of the Collector— 


No. of Share 
estate. Annas gandas. 
3834 0 62 
3836 0 7 
3840 5 15 
3841 2 17% 
3842 0 18% 
3843 0 13 
3844 0 13 
3845 0 18 
3846 0 123 
3847 0 9} 
3848 0 t 
3849 0 94 


This requires to be supplemented by a 
share of l anna 162 gandas to make up 
16 annas. This missing share was composed 
of 17} gandas, 5 gandas, 10} gandasand 4 
gandas mentioned in the above letter. 


It may be observed that estates Nos. 3842- 
3545 make up 2 annas 174 gandas, which 
together with estate No. 3841, make up 
5 annas 15 gandas; this taken with estate 
No. 3840 makes a share of 1l} annas. 
Estates Nos. 384—649 make up a 2 annas, and 
these together with the remaining shares, 
namely estates Nos. 38834 and 3836 and the 
four shares aggregating 1 anna 162 gandas, 
make up 43 annas. If these shares are borne 
in mind, the various documents may be easily 
understood ; this also bears out that there 
was originally a division of the perganah 
into two shares 113 annas and 43 annas res- 
pectively: 

In the second place, it is plain that ab- 
solute reliance cannot be placed upon the 
thak map. Itis clear that the mahal milani 
statements were prepared only on reference 
to the original state of the mahal pending 
the decisions inthe adam nisani and mis- 
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cellaneons cases then under contest. This 
must be borne in mind in the examination of . 
the long series of documents in the case. 


As regards the first position taken up by 
the appellants, we have only to observe that 
it cannot possibly be sustuined. Assume that 
the first defendant had annexed the disputed 
lands to the under-tenure claimed by her 
and had acquired a good title thereto by 

-adverse possession for the statutory period 
against the true owners. That does not avail 
the plaintiffs, as they have purchased estate 
No. 3846 and nothing beyond it. Take two 
continuous estates A and B, held by X and Y. 
Suppose X annexes a portion of B and pro- 
fesses to hold it as included in A, till the 
title of B is extinguished. If thereafter X 
makes default in the payment of Government 
revenue, what does the Collector expose for 
sale? Obviously estate A as it stood at the 
time of the Permanent Settlement ; he does 
not put upto sale the portion of B annexed 
to A by X. Similarly, if Y had defaulted to 
pay revenue, the Collector would expose for 
sale estate B as it stood at the time of the 
Permanent Settlement and would not exclude 
from the sale the portion annexed by X. The 
substance of the matter is that the purchaser 
at the revenue sale is not prejudiced by an 
encroachment against the defaulting proprie- 
tor; nor does he reap the benefit of an en- 
croachment by the defaulter. To put the 
matter in another way, the effect of the 
alverse possession by X with regard to the 
lands of B is to make him a joint proprietor 
of Balong with Y. The Collector is nowise 
affected- by the adverse possession between 
the proprietors of A and B and the has 
occasion to sell either estate, he sells the 
estate as if was at the time of the Permanent 
Settlement. Here the plaintiffs have purchas- 
ed estate No. 3846; they are entited to all 
lauds included in the estate at the time of 
the Permanent Settlement; they cannot have 
the advantage of, any more than they can be 
prejudiced by, adverse possession subsequent 
to that date. The first contention, conse- 
quently, fails. - 


As regards the second position taken up by 
the appellants, obviously it canuot be sus- 
tained. The plaintiffs in an action in eject- 
ment must succeed on the strength of their 
own title: they cannot succeed, merely because 
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the defendants may not besable to establish 
title to all the lands in their possession ; ; in. 
other words, the plaintiffs as purchasers of 
estate No. 3846 cannot oust the defendants 
from lands, which, though not included in 
the estates claimed by them, are equally 
outside the estate purchased by the plaintiffs. 

As regards the third point taken up by the 
appellants, we may observe that this covers 
the real controversy between the parties. 
The Subordinate Judge has rejected without 
discrimination. the documents adduced by 
the plaintiffs to prove that the disputed lands 
are the joint lands of estates Nos. 3846 —3849, 
No doubt, many of these documents are not 
registered, but they are of some antiquity : 
many of them were mentioned in the litiga- 
tion of 1863. It is further clear that 
they have not been fabricated by the present 
plaintiffs, and the very fact that they are 
inconsistent with the extreme case of the 
plaintiffs that the disputed lands are included 
in estate No. 3846 alone, removes, them from 
the sphere of indiscriminate suspicion; if 
the plaintiffs had manufactured these docz- ° 
ments for the purposes of this suit, they 
might well have been drawn up to support 
their maximum claim. These documents, 
which disclose the dealings of the various 
parties with separate parcels of land as in- 
cluded ‘in one or other of the shares on 
definite partitiong by metes and bounds in 
Perganah Selimabad, are obviously of value, 
as embodying assertions of title in times 
now long past. The letter of Mr. Thomp- 
son, as we have seen, proves conclusively 
that there was a partition prior to 1793, and 
that many of the estates then and now 
existing had separate parcels of land allotted 
to them before the Permanent Settlement, 
The question thus narrows down to this: 
have the plaintiffs proved that the diaputed 
lands or any portion thereof were at the time 
of the Permanent Settlement the separate 
lands of the 2-annas share now represented by 
estate Nos. 3846— 3849. In the investigation 
of this question, we are materially assisted 
by the proceedings in a suit for assessment 
of rent brought by Manikya Chandra -Das 
against Mahes Chandra Biswas and decided 
by the Deputy Collector of Bakergunj on the 
23rd November 1864 and by this Oourf 
on a 17th November 1865 (Exhibits 615, 
619). 
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{After adverting briefly to the facts of 
that, suit and discussing evidence in the 
present case His Lordship concluded as 
follows:— ] 

The conclusion follows that the plaintiffs 
have established that there was a parti- 
tion prior to 1793, and that plots Nos. 
3, 6, 7, 9, 10 and 11 of the map of 
1364 fell to the 2-annas share now 
represented by estates Nos. 3846—3849. 
Consequently the plaintiffs ‘are entitled 
to a decree for possession of these plots 
only, in respect of a 12+-gandas share out 
of 2 annas, that is, if the 2 annas be treated 
as 16 annas the plaintiffs are entitled to 
a decree for possession of 4-annas J&-gandas 
share of plots Nos. 3, 6, 7, 9, 10, 11 only. 
The Subordinate Judge, however, has 
given them a decree for 16%-gandas share 
of all the plots in suit. As the defendants 
have not filed an independent appeal or 
preferred a memorandum of cross-objections, 
we cannot. onan appeal by the plaintiffs, 
, deprive them of the benefit of any portion of 
the decree already madein their favour by 
the Subordinate Judge. 


The result is that this appeal is allowed in 
part and the decree of the Subordinate Judge 
modified. The decree'in favour of the 
plaintiffs for 164-gandas share of all the lands 
claimed in the suit is maintained. In addi- 
tion to’ this, the plaintiffs are awarded in 
respect of plots Nos. 3, 6, 7,9, 10, 11 of the 
map of 1864 a further decree for 4 annas 
l}-gandas share, so as tc bring up their 
share in those plots only to 4 annas 18 
gandas. The plaintiffs will have joint pos- 
session of the lands now decreed in 
their favour and also mesne profits inthe 
way directed by the Subordinate Judye. 
We set aside the order for costs made 
by-the Subordinate Judge and direct that all 
parties pay their own costs both here and in 
the Court below. 


Appeal allowed in part. 
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ALLAHABAD HIGH COURT. 
Seconn Crvin APPEAL No. 878 or 1914, 
December 11, 1915. 
Present:—Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Rafique. 
ANAND SARU P— PLAINTIFF — 
APPELLANT $ 
versus 
CHAW WA—DEFENDANT— RESPONDENT. 


Ejectment—House site—Possession, long—Adverse 
possession— Presumption—Building license. 

The plaintiff sued for possession of a plot in an 
enclosure on the ground of having purchased it 
at an auction-sale. The defendant pleaded that he 
was in adverse possession of the property in dispute. 
But he was not found to be in adverse posses- 
sion nor was any arrangement between the parties 
proved by which the defendant was to remain in 
possession for all time: 

Held, that the fact that the defendant remained 
in possession for a Jong time raised no presumption 
that he was in possession by virtue of a building 
license and that the defendant was liable to eject- 
ment. [p. 953, col. 1.] 


Second appeal from a decree of the Sub- 
ordinate Judge of Meerut. 

Mr. Kailas Nath Katju, for the Appellant. 

The Hon’ble Mr. Abdul Raoof, for the 
Respondent. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiff claimed posses- 
sion of a certain plot in an enclosure situated 
in the town of Meerut. The plaintiff's 
title was an anction-purchase in a decree 
against one Ata Ullah. The defendant 
pleaded that he was in adverse possession 
of the property in dispute. The first Court 
decreed the plaintiffs claim. The lower 
Appellate Court reversed the decree of 
the Court of frst instance and dismissed 
the plaintiff’s suit. It appears that previously 
the plaintiff had brought a suit against this 
very same defendant alleging him to be a 
tenant who had refused to pay his rent, the 
rent being the monthly sum of Re. 1. That 
suit was dismissed, the Court holding that an 
old tenancy had subsisted and that the 
plaintiff had failed to prove a new tenancy 
at the rate of Re. 1 per month. The plaint- 
iff then brought the present suit. 

Both the Courts below have found, and we 
think rightly found, that the defendant and his 
predecessors were not in adverse possession of 
the jand. There is no dispute as to the title 
of Ata Ullah, nor is there now any dispute 
as to the title of the plaintiff as auction- 
purchaser of the estate of Ata Ullah. The 
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lower Appellate Court has decided ` against 
the plaintiff upon the ground that the defend- 
ant and his predecessors having for a very 
long time been in possession, it must be 
presumed that he was in possession by virtue 
of a building license. We think that this 
view is not correct. There is no evidence 
of any kind that the land was ever given to 
the defendant’s predecessor-in-title for 
building purposes. The building on the plot 
is a kutcha’ structure worth about Rs. 25. 
Once it was found thatthe defendant was 
not in adverse possession of the plet in 
dispute, it lay upon\him to show by proper 
evidence that he could not be disturbed and 
was entitled to remain in possession. The 
defendant never pleaded that by an arrange- 
ment between the predecessor-in-title of the 
plaintif and his own predecessors-in-title, 
they were to remain for all time in possession 
in consideration of certain services to be 
rendered. No doubt in a statement as a party 
to this suit he admitted that he and his 
predecessors-in-title had been in the habit of 
paying certain dues and rendering services 
to Ata (llah and his ancestors. In vur 
opinion under these circumstances and bearing 
particularly in mind the nature of the 
defendant’s plea that he had become absolute 
proprietor of the plot in dispute by virtue 
of adverse possession, the decision of the 
Court below was not correct. It was con- 
- tended by Mr. Abdul Raoof that if the 
defendant be deemed to be a tenant, the 
tenancy could not be determined without 
the service of a proper notice determining 
the tenancy. In our opinion ‘this question 
does not arise, because the defendant both 
in His written. statement in the present 
suit and previously denied the plaintiff’s 
title. 

We allow the appeal, set aside the decree 
of the lower Appellate Court and restore 
the decree of the Court of first instance 
with costs in all Courts, 


Appeal allowed. 


CALCUTTA HIGH COURT. 
ÅPPEAL From APPELLATE Decren No. 4797 
or 1912, 

March 12, 1915. 

Fresent:—Mr. Justice Woodroffe and 
Mr. Justice Richardson. 

MADAN MOHAN DE SARKAR AND OTHERS 
PLAINTIFFS— APPÊLLANTS 
versus 
REBATI MOHAN PODDAR AND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 19C8), s. 64, O. 
XXXVIIJ, r. 10, scope of-—-Attachment before judgment 
—Sale after attachment in pursuance of contract entered 
into before attachment, effect of. 

The provision of section 64, Civil Procedure Code, 
is for the protection of a creditor against trangactions 
subsequent to the attachment; but obligations touching 
the property attached incurred by the debtor prior 
to the attachment are not affected by it. [p. 954, col. 2.] 

There is no ground for holding that the provision in 
Order XXXVIII, rule 10, Civil Procedure Code, is 
limited to rights in rem. [p. 954, col: 2.] 

Where after a contract for sale of a property had 
been made by the debtor infavour of the defendant, 
the plaintiff attached the property before judgment 
and the property was then sold to the defendan? 
in a suit for specific performance of the contract: 

Held, that the defendant’s purchase must, prevail 
against all claims of the plaintiff enforceable under 
the attachment. [p. 954, col. 2.] 


Appeal against the decree of the District 
Judge, Dacca, dated the 8rd July 1912, 
reversing that of the Officiating Additional 
Subordinate Judge ofthat place, dated the 
29th August 1910. 

Dr. Rash Behary Ghose and Babus Dwarka 
Nath Chakravarti and Kali Kinkar Chakra- 
varti, for the Appellants. 

Mr. B. Chakracarti, and Babus Basanta 
Kumar Bose, Surendra Nath Guha and Sures 
Chandra Das, for the Respondents. 


JUDGMENT. 


Wooororrs, J.—The facts of this case, so 
far as they are relevant to the findings in the 
judgment, are these The plaintiffs attached 
the disputed property before judgment on 
November 6th, 1895, purchased it at an exe- 
cution sale on August 19th, 1897, and obtained 
symbolical possession on August 20th, 1898. 
But on the 25th May 1897, before the execn- 
tion sale, the defendants had purchased the 
disputed property by a kobala executed by the 
Court in pursuance of a contract dated before 
the attachment. This contract was evidenced 
by the bayna patra, referred to in the judg- 
ment, dated the 19th August 1895. Tt was 
followed by-a suit for -specifie performance, 
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the degree in which was passed on the 30th 
January 1897. The kobala, which was executed 
by the Court in the suit for specific perform- 
ance, was executed in pursuance of the 
aforesaid contract dated before the attach- 
ment. The defendants obtained possession 
before the execution sale at which the plaint- 
iffs purchased. 

A number of questions have been argued in 
the lower Courts and before us. Though it 
is unnecessary, in the view that we take of 
this ease, to go into all these questions I note 
them here. In the jirsé place, it was objected 
on behalf of the respondents that the appeal 
could not proceed in the absence of the heirs 
of the-first respondent Rebati Mohan Poddar, 
the appeal having been, according to the pre- 
vious judgment, declared to have abated as 
regards that respondent. It was neat con- 
tended that the attachment was invalid for 
the two reasons stated in the judgment 
of the -loyer Court, namely, first, by 
reason of the want of proof that the 
proceedings were formally in order; and 
secondly, because section 483 of the Civil Pro- 
cedure Code had, it was contended, no appli- 
cation to an attachment of the present cha- 
racter by a mortgagee to realize his security. 
It was, however, argued and has in fact been 
held by the lower Court that even if" there 
were a valid attachment the plaintiffs’ suit 
was barred. It was contended on one hand 
before us by the appellants that the period of 
12 years is to be reckoned from the date upon 
which the symbolical possession was awarded 
to the plaintiffs, And it is urged on behalf 
of the respondent that the limitation must 
run from at least the date when the defendants 
obtained possession in 1897 under the decree 
in the suit for specific performance, and that 
such possession must not be taken to have 
been, as is contended, possession on behalf of 
the judgment-debtor but a possession obtained 
on their own behalf by suit in invitum, 

The appeal must, in my opinion, be deter- 
mined on one of the grounds on which the 
learned Judge has proceeded in the Court be- 
low and with which I now deal. It is true 


that under section 64 of the Code alienations | 


after attachment are void as against all claims 
enforceable under the attachment. On the 
other hand under the provisions of Order 
XXXVI, rule 10, an attachment before 
judgment does not affect the rights existing 
prior to the attachment. Now, it appears to 


me that a creditor can only attach the right, 
title and interest of his debtor at the date of 
the attachment and that he has no ground for 
complaining if prior to his attachment the 
debtor has created an obligation against him 
touching the property. The object of the 
provisions in section 64 of the Code appears to 
me to secure to the creditor protection of his 
rights obtained by the attachment against all 
subsequent acts of his debtor, which may 
imperil his obtaining the fruits of his decree 
through the attachment which has been 
effected. I do not think that we are called 
upon to extend the provisions of section 64 to 
cases which, if seems to me, were never con- 
templated by the section. After an agree- 
ment for sale the rights and duties of the 
seller were to receive the purchase-money and 
to execute the conveyance. 

It has been argued by Dr. Ghose that 
creditors’ right in this matter is paramount. 
This is so as regards all transactions subse- 
quent to the attachment. But it does not 
seem to me that their right is paramount in 
the sense that the creditors are able to brush 
aside every obligation which may have been 
binding on the debtor prior to the date when 
the attachment was made. This would place 
them in a better position than the debtor 
whose property was attached. It is true that 
in this case the actual conveyance was execut- 
ed after the attachment. But this was merely 
carrying out an obligation which was in- 
curred prior thereto. It seems to me that if 
we are to hold that the plaintiff as a creditor 
can ignore the obligations incurred by the 
debtor, we should use the provision of section 
64 fora purpose which was not intended, 
that provision being for the protection of a 
creditor against transactions subsequent to 
the attachment. 

It may be noted here that before the plaint- 
iff purchased the property at the execution 
sale he had had notice of the agreement to 
sell, having been previously impleaded in the 
specific performance suit to which I have 
referred. And some portion of the purchase- 
money was paid at the date of the agreement. 

It is said that the agreement created no 
interest in the land itself. This may be so.» 
But neither did the attachment create any 
interest in the land and the purchase subse- 
quently made at the anstion sale was later 
than the defendant’s purchase and subject, as 
I have said, to the notice of the agreement 
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under which the defendant’s purchase was 
made. : ae 

Therefore, it seems to me that the natural 
justice of the case demands thai the defend- 
ants’ purchase should prevail. I do not see 
any ground for holding that the provision in 
Order XX XVIII, rule 10, is limited to rights 
in rem. The section does not say so, and the 
Judge has not so held. I agree with his 
conclusion that the defendants had a right to 
have the contract to sell specifically performed 
and that under section 489, now correspond- 
ing to Order XXXVIII, rule 10, that right 
was not affected by the attachment. As he 
points out, the decree for specific perform- 
ance was obtained and the sale completed 
before the attached property was sold to the 
plaintiff. Accordingly he held, and we think 
rightly, that in the circumstances of this 
case the defendants’ purchase must prevail. 

In this view of the case it is not necessary 
to enter into the other questions raised in the 
case. 

I would, therefore, dismiss the appeal with 
costs, 

Ricwarpson, J.—I agree, upon the point 
which has been discussed, with the conclusion 
arrived at in the Court of Appeal below. 

Appeal dismissed, 


PUNJAB -CHIEF COURT. 
_ First Cryin MISCEGLANEOUS Appeat No, 101 
or 1913. 
July 1, 1915, 
Present:—Mr. Justice Chevis and 
Mr. Justice Shadi Lal. 
BALDEO SAHAI—Jupement-pepror— 


APPELLANT 
VETSUS 


KANHAYA. LAL—Decres-nonper— 


RESPONDENT. 
Civil Procedwre Code (Act V of 1908), O. XXT, r. 18 
— Application for attachment not specifying-immoveable 
property—Court, power of, to require amendment— 
Limitation—Previous application for execution need not 
be examined. í 
Where inan application for execution the property 
*sought to be attached has not been described as 
required by rule 13 of Order XXI, Civil Procedure 
Code, it is open tothe Court to require amend- 
ment in this particular; before any immoveable pro- 
perty is attached the decrec-holder can be called 
upon t furnish the necessary particulars. [p. 955, 
col, 2, 
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| In considering whetheran application for, execu- 
tion of a deoree is within time, ib is not necessary to 
examine the previous applications to ascertain 
whether they in all respects comply with the pro- 
visions of law. [p. 955, col. 2.] 

Baness v. Turton, 23 P. R. 1883; Shankar Lal v, 
Zorawar Singh, 116 P. R. 1907, referred to. 


Miscellaneous firet appeal from the order 
of the District Judge, Rohtak, dated the 7th 
January 1913. 

Bakhshi Tek Chand, for the Appellant. | 

Rai Sahib Lala Moti Sagar and Mr. Nand 
Lal, for the Respondent. 


JUDGMENT.—This is, an appeal by - 
Baldeo Sahai from an order passed in execu- 
tion proceedings. The respondent obtained 


a decree on 28th July 1904 against Nemat | 


Singh and Baldeo Sahai. There have been 
various applications for execution. The 
present application was put in on 26th 
August 1912. Counsel for appellant con- 
tends that this application is not according 
to law, and should have been rejected under 
Order XXI, rule 17: What this rule says is 
that if the requirements of rules 11—14 
have not been complied with, the Court may 
reject the application or may allow it to be 
amended. Counsel picks several holes in the 
application, but omits to notice that an 
amended application was put in on 4th De- 
cember 1912. As to this last application 
Connsel’s only objection is that the» property 
sought to be attached has not been described 
as required by rule 13.. It is sill open to the 
Court to require amendment in this respect; 


before any immoveable property is attached, 


the decree-holder can be called upon to 
furnish the necessary particulars. 

Then it is urged that the application is 
time-barred, the former applications having 
been defective in certain respects and so not 
amounting to applications in accordance with 
Jaw. But granting that the previous applica- 
tions were in some respects defective, they 
are still effectual to keep the decree alive 
and when considering whether the present 


` application is within time, it is not necessary 


to examine the previous applications to ascer. 
tain whether they in all respects comply with 
the provisions of law. See Baness vy, 
Turton (1) and several other rulings, of 
which we need only quote Shankar Lal y, 
Zorawar Singh (2). 


Counsel urges that the previous applica- 
(1) 23 P. R. 1883. 
(2) 116 P. R. 1907. 
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tions were not acted upon, but he owns that 
he cannot point to any application i in regard 
to which his client did not receive notice. 

We hold, therefore, that the present appli- 
cation is within time, and we need not stop 
to consider whether the fact that a part of 
the decree was realized from the co-judgment- 
debtor Nemat Singh in 1911 renews limit- 
ation. 

We note that Counsel has said nothing as 
to the last two grounds of appeal, so we take 
it that these grounds are given up. 

We dismiss this appeal with costs. Re- 
spondent’s Counsel’s fees Rs. 50. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Appnat FROM ApPPELLATE Decree No, 3083 
or 1911. 

.e March 8, 1915. 
Present:—Mr, Justice Sharfuddin and 
Mr. Justice Coxe. 
SAFAR ALI AND OTHERS-—DEFENDANTS— 
APPELLANTS 

: versus 

MOHESH LAL CHOWDHURY AND OTHERS 
— PLAINTIFFS— RESPONDENTS. 

Evidence Act (Iof 1872), ss. 65, cl. (b) 91— 
Registered deed of sale, not produced—Secondary 
evidence, admiasibility of-—Estoppet, plea of, when not 
put in issue—Admission by vendor. 

A person to whom property has been sold by a 
registered deed, cannot, when that deed is not 
produced, adduce any evidence of the sale to prove 
his title without laying a foundation for the admis- 
sion of secondary evidence with respect to it. [p. 9&6, 
col. 2.] 

A question of estoppel, which ultimately depends on 
questions of fact, unless put clearly in issue, canrot 
be raised in argument, {p. 957, col. 1.] 

An admission by a vendor as ‘to sale of immovenble 
property in favour of vendee cannot be admitted as 
secondary evidence in the absence of conditions 
mentioned in clanse (b) of section 65 of the Evidence 
Act. [p. 956, col. 2.] 

Obiter dictum.—When a transaction which is 
voidable is admitted by the person who is entitled 
to avoid it, it cannot be questioned by a third party. 
[p. 956, col, 2.) 

Appeal against the decree of the District 
Judge, Purneah, dated the 8th August 1911, 
affirming that of the Subordinate Judge, 
Purneah, dated the 10th September 1910. 

Babu Jogendra Nath Mookerjee, for the 


Appellants. 
*Babu Jyntish Chandra Hazra, for the Re- 


spondents, 
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JUDGMENT. 

” Coxe, J—The land in suit in this case 
originally belonged to one Bado Mondol. He 
died leaving three sons, Kalu, Talewar and 
Akal. It has been found that they succeeded 
to equal shares in the property and that the’ 
shares of Talewar and Akal have come to 
the plaintiffs, although within these shares 
there is one share, namely, cne-sixth which the 
defendants held as under-tenants. The share 
of Kalu has come to the defendants. 

The defendants appeal and on their behalf 
it is argued that tke plaintiffs’ title has 
not been proved ‘to the one-third share of 
Talewar. 


This contention, in my opinion, must suc- 
ceed. It is proved that the share of Talewar 
came ultimately to Giridhari Lal and it is 
said that he sold it to the plaintiffs by a re- 
gistered deed. That deed, however, is not 
produced and so far as we know, no found- 
ation has been laid for the admission of any 
secondary evidence with respect to it. It 
appears to me, therefore, that no evidence of 
that sale can be adduced under section 91 
of the Evidence Act and that being so, the 
plaintiffs’ title to the share must be regarded 
as not proved. 

The Courts below have held that this 
defect is cured by the fact that Giridhari Lal 
supports the plaintiffs, That, however, does 
not justify secondary evidence of the docu- 
ment against the defendants under section 65, 
clause (b), of the Evidence Act. 

Reference has been made tothe case of 
Lal Achal Ram v. Raja Kazim Husain 
Khan (1). That case, however, has no appli- 
cation. The principle Jaid down in that case, 
if I understand it aright, is that when a 
transaction wtich is voidable is admitted by 
the person who is entitled to avoid it, it 
cannot be questioned by a third party. But 
certainly that case cannot, in my opinion, be 
invoked practically to repeal section 54 of the 
Transfer of Property Act and section 91 of 
the Evidence Act. 


16 has been suggested that we should give 
fhe plaintiffs- another opportunity of producing 
this deed. Seeing, however, that the case 
was instituted in 1909 and that the absence ° 
of this deed has been commented on by both 
the Courts below, I certainly do not think 


(1) 9.0. W. N. 477; 27 A, 271; 8 O, ©, 155; 16 M. 
D. J, 197; 32 E A. 118, 


. Lal and 
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that the plaintiffs should have another 
chance of producing a document which 
they were too negligent to file at the proper 
time. This point, therefore, must, in my 
opinion, be decided in favour of the appel- 
lants. 


The second point taken is that the plaint- 
iffs are estopped from questioning the defend- 
ants’ rights. Apparently Akal Lal on the 
game day sold one-third share to one Gora 
Lal Sahu under whom the plaintiffs claim 
and another one-third share to Isak Lal 
under whom the defendants claim; and the 
kobala of Isak Lal is recited in that of Gora 
vice versa. It is, therefore, con- 
tended that the plaintiff whoclaims under Gora 
Lal cannot dispute the koba’a in favour of Isak 
Lal. This contention, however, appears to 
me quite untenable. It iy evident from the 
judgments of the Courts bel:w that this 


question of estoppel was never put in issue. 


There appears to be nothing to show that 
the position of Kalu was in any way affected 
by the execution of this kobala in favour of 
The learned Vakil who appears 
for the appellants is unable to assure us that 
“there is any evidence that Isak Lal would 
not have bought the land covered by his 
kobala if the kobala in favour of Gora Lal 
had not been executed. The main element, 
therefore, to justify a plea in estoppel is 
wanting: and further it is evident that a 
plea of this nature, which ultimately depends 
on questions of fact, ought to be put clearly 
in issue. 


Thirdly, itis contended that the defendants 
are entitled to retain possession of the land 
as raiyats. This, however, does not appear 
to have been seriously contested in the Court 
below. The Judge says: “The defendants 
Nos. 1 to 4 were also under-tenure-holders, 
but only in respect of the 2-annas &-pies 
share of which they had taken settlement 
from Mohan Lal under the kabuliat.” Tt 
was argued that the position of the defend- 
ants with respect to the lands which they 
cultivated personally was different from 
their position with respect to the lands 
which they let to tenants. But this is 
clearly erroneous. Their title to these lands 
was precisely the same and if it failed with 
regard tothe tenanted lands, it must also 
fail with regard to the cultivated lands. 
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The appeal will, therefore, be partly de- 
creed and the suit will be dismissed with 
respect tothe ird share said to have de- 
scended from Talewar. Otherwise the decree 
of the lower Court will be confirmed. Having 
regard to the proportion of succes3, we pass 
no order as to costs. 


SHARFUDDIN, J.—I agree. 


wlppeal partly decreed. 


PUNJAB CHIEEF’COURT. $ 
Seconp CivıL Appeat No. 3453 or 1915, 
March 25, 1916. 
Present:—Mr, Justice Shadi Lal and 
Mr. Justice LeRossignol. 
AMIR CHAND — Prawwrirr— 


. APPELLANT 
Versus 
DURGA DAS’ AND 0TKERS— DERUNDANTS— 
RESPONDENTS, 


Transfer of Property Act (IV of 1882), s. 51— 
Improvements made by defendant in good faith—Riyht 
to compensation. 

Where in a suit for possession it appeared that the 
property in dispute had been sold pendente lite to 
defendants Nos. 2 to 5 who sold it to defendant No, 
6 and that the Ist seb of vendees, believing in the 
soundness of their title, had effected certain im- 
provements in the property: 

Held, (1) that the plaintiff could not recover the 
property without payment of compensation to 
defendant No. 6 for the improvements effected. [p. 
958, col. 2.] 


Second appeal from the decree of the 
Additional Judge, Lahore, dated the 7th 
August 1915, affirming that of the Sub- 
ordinate Judge, lst Class, Lahore, dated the 
26th April 1915. 

Mr. D. C. Ralli and Kanwar Dalip Singh, 
for the Appellant. $ 


Bakhshi Tek Chand, for the Respondents. 


JUDGMENT. —The question in this case 
is whether the defendant-respondent is entitl- 
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ed to receive from the plaintiff compensation 
in Rs. 1,100, as a condition precedent to his 
surrender of the property claimed by the 
plaintiff and decreed to him. The property 
originally belonged to Diwan Chand, and to 
his estate there were twọ rival claimants, 
Amir Chand, the present plaintiff, and his 
late father on one side; “and . Durga Das, 
defendant No. 1, on the ‘other; litigation 
between them was proceeding. from 1905 to 
1908, and the property in dispute was sold 
pendente lite first by Durga Dag to defendants 
Nos. 2 to 5 in 1905, and again by defendants 
Nos. 2 to 5 to defendant No. 6 on- 10th June 
1908. In November 1908 this Court decided 
that Amir-Chand was theheir of Diwan 
Chand, and Amir Chand now snes to recover 
the property sold to defendant No. é, The 
Courts below have applied the principle of 
lis pendens, for they have not dismissed the 
plaintiff's claim, but have decreed for him 
on the condition that he first pay Rs. 1,100 
tg defendant. No. 6, Rupees 1,100 ` represent- 
ing the increased value of the property due 
to the improvements effected by the first set 
of vendees. 


The value of the improvements is a ques- 
tion of fact, and not a matter which may 
be considered in second appeal, and the çross- 
objections by the respondent on the same 
point are mot competent. è 


For the appellant it is argued that the 
plaintiff is entitled to the house without pay- 
ment of any compensation, that the improve- 
ments were not made bona fide, and that in 
any case plaintiff cannot raise Rs. 1,100 and 
is entitled to alternative relief in the shape 
of a money-decree for Rs. 500 with all costs. 


We hold it clear that the defendant No. 
6 has at least as good a right as his trans~ 
ferors, the first vendees, defendants Nos. 2 
to 5, and the Court below finds that they 
were transferees in good faith, 


That their belief in the soundness of their 
verdor’s title was not entirely baseless is 
clear from the fact that the Court was per- 
suaded to find that title established, and they 
backed up their belief by spending a consider- 
able sum on the improvements of their 
purchase. es 


In the circumstances we are not prepared 
te dissent from the finding that the first 
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vendees believed in good faith in the sound- 
ness of their title and acting on the principle 
enunciated in section bl of the Transfer of 
Property Act, we hold defendant Durga Das 
to be entitled to compensation for the improve- 
ments effected by his vendors. 


The appeal fails on the main point, but 
as respondent has no objection to the grant 
to the plaintiff of the alternative relief prayed 
for, we modify the decree of the Court below 
by providing that plaintiff may at his option, 
to be declared within three months of date, 
in lieu of the decree already granted by the 
Court, execute a decree for Rs. £00 and costs 
against the property in suit and defendant 
No. 6. 


The costs of this appeal shall be paid by 
the parties incurring them, for the defendant- 
respondent’s cross-objections are dismissed, 
and the costs in the Courts below as directed 
by the Additional Judge. 


Appeal and Cross-objections dismissed. 


PUNJAB CHIEF COURT. 

Sscono Crvin Apprau No. 1231 or 1914, 
January 19, 1916. 
Present:——-Mr. Justice Shah Din. 
KALU—Dzsrenpant— APPELLANT 

< versus 
RAM LAL AND ANOTBER— 
PLAINTIFFS—RBSPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 120 — Suit 
by mortgagee for declaration of his title—Mutation 
in his favour refused—Starting point of limitation. 

Where on the refusal ofthe Revenue Authorities to 
sanction mutation of the land in suit in his name, the 
mortgagee sued for a declaration of title: 

Held, that the period of limitation began to run 
against him from the date ofthe denial of his right 
in mutation proceedings and the fact that the suit was 
brought in compliance with the requisition made | 
by the Revenue Court under section 98 of the Punjab 
Tenancy Act, did not affect the question of limitation; 
[p. 959, col. 1.] 

(2) that the suit having been brought more than 
6 years after the date of the denial was time- 
barred. [p. 959, col. 1.] 
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Second appeal from the decree of the Divi= 
sional Judge, Ferozepore, dated the 23rd 
March 19 4, affirming that of the Subordinate 
Judge, 2nd Class, Ferozepere, dated the lst 
October 19138. 


Lala Tirath Ram and Mr. Gullu Ram, for 
the Appellant. 


Lala Durga Das, for the Respondents. 


“ JUDGMENT, —The facts are fully stated 
in the judgments of the Courts below. The 
principal question for decision in this appeal 
_ is whether the suit of the plaintiffs-respondents 
is barred by limitation or not; and after 
hearing arguments my view is that the suit 
is so barred. In 1898 the Revenue Autho- 
rities refused to sanction mutation of the land 
in suit on the strength of the mortgage-deed 
of the 23rd of May 1898, and it seems that 
mutation was put up again by the patwari 
in 1901 and again it was refused. The last 
payment was one of Rs. 80 and all that the 
plaintiffs’ account-book shews is that this 
sum was paid by the defendant’s mother on 
the 17th of June 1901, but whether it was 
paid by way of rent or otherwise is not 
clear from the entry in the account book. 
Assuming that the payment of the sum in 
question is established, it is clear that the 
plaintiffs’ right to obtain possession of the 
land as mortgagees was definitely denied in 
1901 and the denial was given effect to by 
mutation being refused. The plaintiffs were 
entitled to take possession of the land mort- 
gaged under the terms of the mortgage-deed 
and first in 1898, and thereafter in 1901, 
they sought to enforce that title by getting 
mutation effected in their names, but they 
failed. The period of limitation, therefore, 
started against them frow 1901 at latest; 
and the present suit for a declaration is 
barred by time. The fact that the present 
suit was brought in compliance with the 
requisition made by the Revenue Court under 
section 98 of the Punjab Tenancy Act does 
not, in my opinion, affect the quéstion of the 
limitation applicable to the declaratory. suit 
instituted by the plaintiffs; the right to sue” 
did not accrue to them when the order of 
fhe Revenue Court was passed, but it accrued 
to them long before that in 1901 when their. 
right of possession as mortgagees under the 
mortgage-deed of 1898 was denied. No fresh 
cause of action accrued to them after that 


year, the denial of their alleged right as 
mortgagees to take possession of the land 
being a mere reiteration of the objection 
advanced in 190]. Jt did not amount toa 
fresh invasion of right and did not give rise 
to a fresh right of suit. 

I accept the appeal and setting aside the 
decree of the lower Appellate Court dismiss 
plaintiffs’ suit with costs throughout. 


Appeal accepted; Suit dismissed. 


CALCUTTA HIGH COURT. 
Civit Rute No. 1154 or 1914, 

April 30, 1915. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Newbould. 
GANGAHARI CHAKRABARTI— ° 

PLAINTIFe-—PrTITIONER 
versus 


NABIN CHANDRA BANIKYA anD 


ANOTHER-— DEFRNDANTS— OPPOSITE PARTY, 

Limitation Act (IX of 1908), Sch. I, Arts. 49, 115, 
145—Suit to recover gold delivered to goldsmith to make 
ornaments—Limitation, 

The limitation of 30 years from the date of 
deposit under Article 145 of the Limitation Act is 
applicable to a suit against a depository to recover 
moveable property even when the property is not 
recoverable in specie. [p. 960, col. 1.] 

Kristo Kamini Dassi v. Administrator-Generai of 
Bengal, 7 O. W. N. 476, Administrator General of 
Bengal v. Kristo Kamint Dassee, 31 C. 519; 8 O. 
W. N. 500, followed. 

Where the plaintiff made over to a goldsmith 
gold ornaments to be melted and made into new orna- 
ments, without fixing the time within which the “ 
work was to be finished, and failing to get the orna- 
ments on repeated demands, instituted a suit for the 
return of the gold or its price: 

Heli, that the suit was governed by Article 145 of 
the Limitation Act, that even if Article 145 did not 
apply, Article 49 or Article 115 applied and 
that limitation began to run from the date on which 
the goldsmith wrongfully refused to do the work. [p. 
960, col. 2.] . 

Civil Rule against the decision of the 
Munsif, Bajitpur, exercising the powers of 
a Small Cause Conrt Judge, dated the 7th 
September 1914, 
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GSNGAEARI CHAKRABARTI 2. NABIN CHANDRA BANIKYA. 


Baku Gopal Chandra Das, for the Peti- 


tioner. 


Moulvi A. K. Fazlul Huq and Babu Jatin- 
dra Mohan Choudhury, for the Opposite 
Party. 


JUDGMENT. 

MOOKERJEE, J.—The question for decision 
in this Rule is, whether the suit is barred 
by limitation. The case for the plaintiff 
is that about eleven years ago he made 
over to the defendants, goldsmiths by pro- 
fession, gold ornaments of the weight of 
one tola in orderthatthey might be melt- 
ed and new ornaments made therewith; 
no time was fixed within which the work 
was to be finished. The plaintiff asserts 
that the defendants put him off from time 
to time and that ultimately when on the 
24th March 1914, he pressed the defend- 
ants for the ornaments, they promised to 
make and deliver them within fifteen days. 
This period, however, expired, and yet the 
‘plaintiff has not been able to get the 
ornaments. He consequently instituted this 
suit on the ilih May 1914, and prayed, 
in “the alternative, either that the defend- 
ants be directed to return to him the one 
fola of gold or that a decree for thé price 
thereof, namely, Rs. 25, might be” made 
against them. The Smajl Cause Court 
Judge has dismissed the suit on the ground 
that ib is barred by limitation. In cur 
opinion, this view cannot possibly be sup- 
ported. 


The case is governed either by Article 49 
or 115 or 145 of the Indian Limitation 
Act. Article 145 provides that a suit 
against a depository to recover moveable 
property deposited must be instituted with- 
in 30 years from the date of deposit. This 
Article, as was observed in Kristo Kamini 
Dassi v. Administrator. General of Bengal (1) 
and Aministrator-General of Bengal v. Kristo 
Kamini Dassee (2), applies even when the pro- 
perty is not recoverable in specie. The Article 
does not also cease to be applicable merely 
because the defendant, after demand, wrong- 
fully refuses to return the property; such re- 
fusal does not bring into operation Articles 48 
and 49: Narmadabat v. Bhavanishankar (3) 


(1) 7.0. W. N. 478. 
°(2) 31 Ò. 519; 8 C. W. N. 500. 
(3) 26 B. 430; 4 Bom. L. R, 7 


1 


and Ganginent Kondiah v. Gottipati Pedda 
Kondappa Naidu (4). Consequently, Article 
145 may be applied in so far as the first 
prayer in the plaint ia concerned, namely, 
recovery of one tola of gold which, if his 
case is true, was made over by the plaintiff 
to the defendants for a specific purpose 
not yet carried ont. 


But even if Article 145 is not applied, 
no question of limitation arises either under 
Article 49 or Article 115. Article 49 pro- 
vides that a suit for compensation for 
wrongfully detaining specified moveable pro- 
perty may be instituted within three years 
from- the date when the detainer’s posses- 
sion becomes unlawful. In this case, the 
detainer’s possession did not become unlawful 
till he had wrongfully refused to apply 
the gold to make ornaments as he. had 
originally agreed to do. According to the 
plaintiff there was no refusal till. the Eth 
April 1914. Consequently the suit is with- 
in time. Thesame result follows, if Article 
115 is applied. Under that Article, a suit 


for compensation for the breach of any 
coutract, express or implied, not in 
writing registered and not specially 


provided for, may be instituted within three 
years from the date when the contract is 
broken. In this case, the contract was 
-not broken till the Sth April 1914; indeed, 
it is not the case for the defence that 
there was a demand by the plaintiff on an 
earlier occasion and a refusal on their part. 
In our opinion the view taken by the Small 
Cause Court Judge is erroneous and his 
decree cannot be supported. 


The result is that this Rule is made ab- 
solute, the judgment and decree of the 
Court below set aside, and the case remanded 
for trial on the merits. The petitioner is 
entitled to the costs of this Rule. We assess 
the hearing fee at one gold mohur. 


Rule made absolute; Case remanded. 


4 @) 5 Ind. Cas, 1; 88 M: 56;7 M. L. T. 282; 20 M. L. 
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ABDUL ALI CHOUDHURY V, EMPEROR. 


CALCUTTA HIGH COURT. 
URIMINAL Revision No. 1159 or 1915. 
October 28, 1915. 
Present:—Mr. Justice Greaves and 
Mr. Justice Walmsley. 

ABDUL ALI CHOUDHURY AND OTHERS— 
PETITIONERS 
versus 


EMPEROR—Opposire Parry, 
Criminal Procedure Code (Act V of 1893), s. 106, 


order under, findings necessary for— High Court, juris-, 


Meir of—Revision—Penal Code (Act XLV of 1860), 
s, 143. 

Where the findings of the ower Courts do not 
sufficiently and clearly show that the acts for 
which the accused were convicted under section 
148, Indian Penal Code, necessarily involved a 
breach of the peace or any evident intention of com- 
mitting the same, a High Court in revision would set 
aside an order under section 106, Criminal Procedure 
Code, binding down the accused to keep the peace, 


Revision against the order of the Sessions 
Judge, Sylhet, dated the 28th July 1915, 
affirming thatof the Additional District Magis- 
trate of that place, dated the 5th July 1915. 


Mr. A. Rasul and Babu Hemendra Kumar 


Das, for the Petitioners. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown, ; 4 

JUDGMENT,.—The accused in this case 
were convicted under section 143, Indian 
Penal Code, and bound down under section 
106, Criminal Procedure -Code. It has been 
urged before us that the order under section 
106, Criminal Procedure Code, is without 
jurisdiction as there was no finding of 
any likelihood of a breach of the peace 
being committed or of any evident intention 
of committing acts which would involve a 
breach of the peace. The Appellate Court 
came to no finding upon this point. All 
that is said in the judgment of the Appel- 
late Court is that the appellants formed 
with others an unlawful assembly with the 
common object set forth in the charge. 
In the lower Court the findings are as 
follows:—“The common object of this 
unlawful assembly was by means of criminal 
force or show of criminal force to take 
possession of the ‘plot of land cultivated 
by Syam Bap.” There is a further finding 
to this effect: “There can be no doubt 
that had not Afruz Bakht Chowdhry 
directed Syam Bap and his other tenants 
not to resist the accused but to remain 
quietly in Alphu Moral's bari, there might 
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have been a serious riot as Afruz Bakht 
is, according to the evidence on the 
record, the leading zemzndar in Aurangpur 
and must have many men under his control. 
Obviously the accused persons thought 
that they had their enemy at their mercy 
as, if on account of having been bound 
down under section 107, Criminal Procedure 
Code, he decided not to resist their attacks 
they could do what they liked in seizing 
land by force, while if he did resist their 
armed attack by sending a similar body 
of men and a riot ensued, they would be 
able to get him mulcted of the amount 
of Rs. 5,000.” Various decisions have been 
quoted before us, but it seems to us that 
the law is succinctly and accurately laid 
down in Jib Lal Gir v. Jogmohan Gir (1), 
where it is said that “being a member of 
an unlawful assembly does not necessarily 
involve a breach of the peace. it does, 
however, involve an apprehensign that a 
breach of the peace may result. Nor does 
a conviction of an offence under section 143 
of being a -member of an unlawful 
assembly necessarily amount to a conviction 
of ‘taking unlawful measures with the 
evident intention of committing’ a breach 
of the peace. In order to bring the acts 
of the ‘accused witbin either of these 
terms it is necessary that the Magigtrate 
should expressly find that the acts of the 
persons convicted amounted to this, or at 
all events that the evidence is so clear 
that without such an express finding a 
superior Court, such as a Court of Revision, 
should be satisfied that the acts do involve 
a breach of the peace or an evident 
intention of committing the same.” We 
have already referred to the findings in 
this case and they do not seem to us to 
sufficiently and cloarly show that the acts 
for which the accused were convicted 
under section 143 necessarily involve a breach 
of the peace or any evident intention of 
committing the same. 

The Rule is, therefore, made absolute and 
the order under section : 106, Criminal 
Procedure Code, set aside. 


Rule made absolute. 
(1) 26 C. 576. 


. 
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PUNJAB CHIEF COURT. 
OCriminaL Revision NO. 1514 or 1915. 
February 10, 1916. 

Present: —Mr. Justice Rattigan. 
TOTA RAM—Convyictr—Paritioner 
versus 

: EMPEROR—Responvent. 

Companies Act (VI of 1882', ss. 48, 50—Complainé 
by clerk under authority of Registrar, Joint Stock Com- 
panies, whether legal— Person acting as Director, whether 
can plead that he was not legally a Director or that he 
was not appointed till after penalty first accrued. 

Under the Punjab Government Notification No. 3, 
dated the 28rd February 1910, the Registrar of the 
Joint Stock Companies is empowered to authorise any 
person to institdte complaints of offences under the 
Companies Act. [p. 963, col. 1.] 

Where, therefore, a clerk “acting under the instruc- 
tions of the Registrar, Joint Stock Companies, Punjab,” 
instituted complaints against the petitioner -under 
sections 48, 50 and 74 of the Companies Act: 

Held, that the clerk having been duly authorised. 
by the Registrar, the complaint was good in law. [p. 
963, col. 1, ; 

Emperosy. Shib Das, 8 Ind. Cas. 190; 35 P. W, R. 
1910 Or; 11 Cr. L. J. 577, distinguished. 

A person who acts as a Director or Manager of a 
Company cannot set up in answer to a penalty under 
section 50 of the Companies Act that he was not 
legally a Director or Manager. [p. 964, col. 1.] 

Gibson v. Barton, (1875) 10 Q. B. +29; 44 L. J. M. 
C. 81; 32 L. T. 396; 23 W. R. 858, referred to. 

_ Itis the bounden duty of a Company and of its 
Directors and Managers to forward to the Registrar 
the summary and list specified in section 48 of the 
Companies Act and this obligation does not come to 
an end on the date on which by default on the part 
of the Company, Directors and Managers the penalty 
begins to accrue. Therefore, every person who at any 
time during the default in complying with the provi- 
sions of section 48 acted as Director or Manager can 
be convicted under sections 48 and 650, and it is 
immaterial that some or all of these persons were 
not legally qualified to act us Directors or Managers 
or that they did not in fact become Directors or 
Managers until after the date when the penalty 
first accrued. ([p. 964, col. 2; p. 965, col. 1.] 


Criminial revision from the order of the 
Sessions Judge, Multan, dated the : 28th 
May 1915. 

Mr. Nand Lal, for the Petitioner. 

The Additional Government Advocate, 
for the Respondent. 


JUDGMENT.—On the 17th February 
1914 one Jhanda Singh, described as “Com- 


panies Clerk acting under the instructions 


of the Registrar, Joint Stock Companies, 
Punjab,” fled two written complaints, 
through the Public Prosecutor, Multan, in 
the Court of the District Magistrate, Multan, 
against the individuals who were alleged in 
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the said complaints to have committed 
offences under (1) sections 48 and 50 of 
the Indian Companies Act (VI of 1882) 


“and (2) under section 74 of the Act. 


The said persons were (1) Baba Jaswant 


“Singh, Bedi; (2) ‘Sardar Ganga Singh; (8) 


Chaudhri Isar Singh; (4) &. Tikam Das- 
Chandan Das; (5) Mehta Ram Kishen; (6) 
Lala Hakim Rai; (7) Lala Sidhu Ram; (8) 
D. Tota Ram; (9) Lala Dida Ram Talwar; 
Of these persons 
Chaudhri Isar Singh appears to have died 
peuding the trial and proceedings against 
him accordingly abated. Of the others, all 
were described as Directors of the Derajat 
Sindh Bank, Limited, with the exception of 
Lala Punna Lal who was described as General 
Manager cf the said Bank. 

The complaint under section 50 of the 
Act further charged an offence thereunder 
onthe part of the said Bank itself. 


The two complaints were transferred by 
the District Magistrate to Mr. Brayne, 
Magistrate, Ist Class, Multan, for trial and 
on the 10th November 1914 the latter deli- 
vered a consolidated judgment which dealt 
with both complaints. The learned Magis- 
trate found (1) as regards the complaint 
under section -50, that Dida Ram, Chandan 
Das, Punna Lal, Sidhu Ram, Tota Ram, 
Hakim Rai and the Derajat Sindh Bank, 
Limited, were guilty and sentenced each, of 
them toa fine of Rs. 1,000; but that Jaswant 
Singh, Ganga “Singh and Ram Kishen were 


-not guilty and must be acquitted; (2) as 


regards the offence under section 74 of the Act, 
that Punna Lal, Tota Ram, Sidhu Ram, 
Hakim Rai, Jaswant Singh and Chandan 
Das were guilty, and sentenced them each 
to pay a fine of Rs. 1,000; that Ganga Singh, 
Dida Ram and Ram Kishen were not guilty 
and must be acquitted. 

The convicted persons appealed to the 
Sessions Judge, Multan, who by his judg- 
ment, dated 28th May 1915, rejected all the 
appeals and maintained the sentences award- 
ed by the Magistrate. 


Baba Jaswant Singh, who was convicted 
under section 74 of the Act, has not mpved 
further in the matter, bat the other con- 
victed persons including the Bank have, 
through their respective Counsel, applied to 
this Court to revise the orders of the 
Magistrateand the Sessions Judgeupon variou 
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grounds, most of which are common to th 
cases of all the petitioners, though some are 
peculiar to the particular petitioners concern- 
ed, I shall deal in this judgment with all 
the cases and in the first instance with the 
ground common to all, The first contention 
is that there was no proper complaint upon 
which the Magistrate could take cognizance 
of the offences. Reliance is placed upon the 
ruling of a Single Bench of this Court report- 
ed as Emperor v. Shib Das (1), and it is 
urged that the complaint should have been 
preferred by the Registrar of the Joint Stock 
Companies, whereas if was in fact preferred 
by a clerk of his office. I confess I have 
myself doubts as to the correctness of the 
ruling cited, but ib is not necessary for me 
to consider that question as the decision was 
based upon a Notification of the Punjab 
Government issued in 1883, which has since 
been superseded by Punjab Government 
Notification No. 3, dated the 23rd February 
1910 and published in the Punjab Gazette of 
the 25th February 1910. Under this latter 
Notification the Registrar is empowered to 
authorize any person to institute complaints 
of offences under the Act, and that the clerk 
who filed the complaints was duly authorized 
by the Registrar is apparent not only from 
the complaints themselves but also from the 
letter of the Registrar which has been filed 
as Exhibit P. 32. I might further note 
that this objection was not taken either in 
the Magistrate’s Court or before the Sessions 
Judge on appeal. I accordingly overrule 
it. 

It is negt urged, in connection with the 
complaint which relates to the offence under 
sections 48 and 50 of the Act, that the 
meeting of the Company which took place 
on the 20th December 1912 was not an 
ordinary general meeting of the Company within 
the meaning and for the purposes of section 
48, but was an extraordinary general meet- 
ing convened simply and solely for the 
purpose of confirming the resolution passed 
at the extraordinary general meeting held 
on ‘tthe 3rd “December 1912. It is alleged, 
that, in spite of the express provision in article 
74 of the Company’s Articles of Association, 
in point of fact no ordinary general meeting 
of the Company was held at any time within 


; = 8 Ind. Cas, 190; 35 P. W. R. 1910 Cr; 11 Cr. L, 
B77. 


INDIAN OASES. 


963 
\ + 
. 

six months from the date of registration of the 
company, and that consequently no offence 
could possibly have been committed under sec- 
tions 48 and 50 of the Act. This is, of course, 
an entirely erroneous view of the law [see 
Park v. Lawton (2) ; Edmonds v. Foster (3)], 
but I need not discuss it, as the only ques- 
tion before me, upon the complaint, is whe- 
ther in fact the meeting of the 20th Decem- 
ber 1912 was an ordinary general meeting 
or an extraordinary general meeting. This 
is a question of fact to be determined from 
the evidence on the record, and both the 
Magistrate and the Sessions Judge, after full 


consideration, have decided that it was 
an ordinary general meeting. * They 
have given excellent reasons for arriv- 


ing at this conclusion and nothing that I 
have heard in argument before me has 
convinced me that they have fallen iuto 
any error. It seems to me, on the contrary, 
that Exhibits P. 5 and 6 (read with Ex- 
hibit P. 15) and Exhibit P. 21 are in 
themselves sufficient to prove that the 
meeting was the ordinary general meeting of 
the Company, though as a matter of fact, 
the only business that had to be transacted 
at that meeting happened to be the con- 
firmation of the resolution passed at the 
extraordinary general meeting of the 3rd 
December. e 


The third ground for revision was that 
the petitioners were not guilty of any 
offence under sections 48 and 50 because 
they were not legally qualified under the 
Articles of Association of the Company to 
act as Directors, inasmuch as they held no 
shares at all in the Company, or at all 
events not the requisite ‘amount of shares 
to qualify them for the post of Director. 
In this connection it is further contended 
on behalf of Lala Dida Ram Talwar that 
he parted with all his shares on the 22nd 
December 1912 and he could not thereafter 
be rightly regarded as a Director of the 
Company, while on behalf of Sidhu Ram 
Hakim Rai and Tota Ram, it is urged 
that they became Directors only after the 


(2) (1911) 1 K. B. 588; 80 L. J. K. B. 396; 
104 L. T. 184; 75 J, P. 163; 18 Manson, 1515 27 T, L. 
R. 192. 

(3) (1895) 45 L. J. M. C. 41; 33 L. T, 690; 24 W, 
R. 368. 
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offences under sections 48 and 50 had, accord- 
ing to the complaint, become complete, t.e., 
on the 10th January 1913, and that they 
cannot accordingly be held liable in respect 
of that offence. 


In my opinion there is no force in these 
contentions. There is ample evidence on 
the record to show that all the peti- 
tioners, whether qualified or not to act 
as Directors, did in point of fact act as 
such for a long time after the default 
was made, and in Gibson v. Barton (4), 
Blackburn and Lush, JJ., held (contrary 
to the opinion of Quain, J.) that a person 
-wbo ‘acts as a Director or Manager of a 
Company cannot set up in answer to a 
penalty under section 27 of the Hnglish 
Act (corresponding to section 50 of the 
‘Indian Act of 1882) that he was not legally 
a Director or Manager. He becomes a 
- Director de son tort, and cannot protect him- 
self from the liability cast upon a Director 
by the act by saying: “I am not a!Director 
de jure.” The case of Lala Punna Lal 
Mukhi is very similar. He was one of 
the original Directors of the Company and 
-was appointed Manager on the 29th May 
1913. It was he who issued the notorious 
prospectus which figures as Exhibit 7 and 
if was .he who carried on most of the 
dilatory correspondence with the Registrar 
of Joint Stock Companies. Dida Ram, 
according to the Magistrate, left the Com- 
pany in April 1913 but till then he was 
undoubtedly acting as a Director. 


The argument that the offence was com- 
plete onthe 10th January 1913 and that 
no one who became a Director or Manager 
-after that can be held liable in respect of 
the complaint under sections 48 und 50 of 
the Act, is based on the misapprehension 
that the offence is not a continuing one 
and that the persons in default can by 
paying the penalty relieve themselves of all 
liability to comply with the provisions of 
section 48. 
clear from Reg: v. Catholic Infe and Fire 
Assurance and Annutty Institution (5) and 


(4) (1875) 10 Q. B. 329; 44 L, J. M. C., 81; 82 L. T. 
“896; 23 W, R. 858. 


(5) (1883) 48 L. T. 675; 47 J. P. 503. 


That such is not the law is, 
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Queen v. Tyler (6). As remarked by Kay, 
L. Jo in the latter case (page 596):— 

“Section 25 requires a Company to keep 
a register of its members; and section 26 
requires a company once a year to make 
a list of members‘of the Company, specify- 
ing certain particulars, such list to be con- 
tained in a separate part of the register, 
and to forward a copy of the list to the 
Registrar of the Joint Stock Companies. 
By section 82 the register is to be open 
to the inspection of the shareholders and 
the public. The object, therefore, is that 
this list which is contemplated by section 
26 should be entered in the Company’s 
register so as to be open to inspection. 
That is a very important duty inthe in- 
terests not only of the share-holders, but 
also of the public, who have the right, 
upon payment of a mere nominal sum, to 
inspect the register and list. Sections 25 
and 26 being imperative in their terms, and 
imposing upon the Company the duty of 
keeping this register and inserting in it 
from time to time this list, and forward- 
ing ʻa copy of the list to the Registrar, 
section 27 imposes a penalty for the omis- 
sion to forward the list. I think it is 
impossible to read section 27 without seeing 
that the penalty is not intended to be the 
equivalent for the omission to perform the 
duty imposed upon the Company by section 
26, but isof such a nature that the Com- 
pany cannot by paying the penalty con- 
tinue to neglect to perform the duty, be- 
cause the penalty imposed is a penalty of 
5 £ a day during which the default con- 
tinues.” 


It is thus clear that it is the bounden 
duty of the Company and of its Directors 
and Managers to forward to the Registrar 
the summary and list specified in section 
48 of the Act and that this obligation does 
not come to an end on the date on which 
by default on the part of the Company, 
Directors and Managers, the penalty begins 
to accrue. I hold, therefore, that every 
person, who atany time during the defanlt 
in complying with the provisions of section 
48, acted as Director or Manager of the 
company and the‘Company itself were rightly 


(6) (1891) 2 Q. B. 588; 60 L. T. 662; 61 L. J. M. 
c. 88. 
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convicted of the offence under sections 48 
and 50 of the Act and that it is immateri- 
al that some or all of those persons were 
not legally qualifed to act as Directors or 
Managers or that they did not in faet be- 
come Directors or Managers until after the 
date when the penalty first accrued. At 
the same time T would be prepared to hold 
that a person who became, or acted as, a 
Director or Manager after such date could 
not be punished for the period ofthe de- 
fault prior to his becoming a Director or 
Manager or acting as-Such. In other words, 
to take a concrete case, I think that Tota 
Ram could not be punished by fine forthe 
default prior to the date when he became 
a Director (2, e., the 26th February 1913), 
but that he would be liable to the penalty 
for every day thereafter while the default 
still continned. But as the fines inflicted 
on the petitioners do not in any case 
exceed the amounts to which they would 
be liable on this view of the law, I need 
not further dilate upon it.’ 


As regards the petitioners who were con- 
victed under section 74 of the Act, little 
has to be said. Itis not denied that the 
balance sheet was not filed with the Re- 
gistrar within the prescribed period, but it 
is urged that the petitioners did not “know- 
ingly and wilfnlly authorise or permit such 
default”, inasmych “as they were awaiting 
the decision of the Registrar upon the amal- 
gamation question.” In this connection I 
have been referred to the correspondence 
between the Company and .the Registrar 
(Exhibits P. 18, 14, 15 and 16), I am 
unable to see how this correspondence helps 
the petitioners. They must be assumed, 
as ordinary business men, to know the law, 
and that they were not ignorant of the 
mandatory provisions of section 74 of the 
Act is obvious from Lala Sidha Ram’s 
letter (Exhibit D. 38), dated the 15th 
August 1913. In that letter addressed to 
the Manager, Punna Lal the writer points 
out that unless the balance sheet is sub, 
mitted within time a fresh complaint will 
probably be made and requests that it may 
be prepared and submitted within the pre- 
seribed period. No doubt this letter shows 
that Lala Sidhu Ram was anxious at the 
time to have the balance sheet sent in by 
due date, but the fact remains that he 
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knew that it had not been prepared and 
that he took no steps thereafter to insist 
on the law being complied with. The 
Magistrate and the Sessions Judge are both 
satisfied that the default in respect of the 
balance sheet was wilful and due to anxiety 
on the part of the Directors and Managers 
to conceal as long as they could the true 
state of affairs I see no reason to take 
a different view, even if I had jurisdiction 
to do so. : 

As a result, then, I hold that the peti- 
tioners were rightly convicted of the offences 
for which they have respectively. been 
punished. The sentences are heavy, but 
in view of the abuse of the provisions of 
the Companies Act that was unfortunately 
rife at the time and of the widespread 
mischief and loss resulting therefrom, I 
think exemplary punishments were necessary, 
I accordingly reject all the petitions. 


Revision Petitions rejected, ° 


NAGPUR JUDICIAL COMMISSIONER’ S 
“ COURT. i 
Criminat Revision No. 37 or 1916. 
April 25, 1916. 
Present:—Mr. Stanyon, A. J. O. 
YADO—Appiicant 
VErSUus 


EMPHROR—Responpent. 

Criminal Procedure Code (Act V of 1898), ss, 436, 
437 —Order of discharge passed by first class Magistrate 
with powers under section 80—Revision to District 
Magistrate, whether competent—Further inquiry, when 
to be directed—Proper order. 

When a Subordinate Magistrate of the first class, 
invested with powers under section 30, Criminal 
Procedure Code, makes an order of discharge in a’ 
case which, under Schedule IT of the Code read with 
section 28 or 29 thereof, is triable exclusively by tho 
Court of Session, such order is open to revision by the 
District Magistrate under sections 486 and 437 of 
the Code. [p. 987, cols. 1 & 2.] . 

Jalloo v. Emperor, 15 P. RB. 1904 Cr; 1 Or. L. J. 
1063; 131 P. L. R. 1904, referred to. 


. 
Where a District Magistrate considers that a 
cage triable only by a Court of Session, which has 
been tried by a specially empowered Magistrate and 
has ended in a discharge, has been incompletely gr 
imperfectly tried, he may order further inquiry by 
the same Magistrate or by another Magistrate equally _ 
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empowerad, but not by a Magistrate without special 
powers and, therefore, in a sense, a Court of inferior 
jurisdiction to the Court which ordered the discharge. 
But if the District Magistrate comes to a different 
conclusion upon the evidence, his proper course is to 
make an order of commitment under section 486 of 
the Code. [p. 968, col. 1.3 

Wahed Ali v. Emperor, 32 C. 1090; 3 Cr. L. J. 120; 
Queen-Empress v. Surendra Nath Sarkar, 28 C. 397; 5 
O. W. N. 574; Queen-Emipress v, Krishnabhat, 10 B. 
319, referred to, 


Criminal revision against the order of the 
District Magistrate, Raipur, dated the 4th 
March 1916, setting aside the order of 
discharge passed by the Magistrate, First 
Class, Raipur, dated the 13th January 1916. 

Dr. H. S. Gour, for the Appellant, 

Mr. G. P. Dick, for the Crown. 


JUDGMENT.—-The applicant in this case 
was sent up by the Raipur Police for trial upon 
a charge of attemptimg to “murder an ex- 
servant. He was tried by a Magistrate invest- 
ed with poweys under section 30 of the Code 
of Criminal Procedure, 1898, After taking 
all the available evidence for the prosecution, 
the Magistrate came to the conclusion that a 
prima facie case had not been made out 
against the accused. He gave his reasons 
in a detailed order, wherein he analysed 
the prosecution evidence and shewed that 
the accusation rested on the practically 
uncorroborated evidence of the complainant, 
whom’ the accused had dismissed from his 
service shortly before he was wounded. The 
Magistrate, therefore, discharged the accused. 

Thereafter the District Magistrate took 
up the case on revision and wrote an order 
discussing the merits of the evidence and 
giving reasons for the view, evidently en- 
tertained by him, that a prima facie case 
had been made out, But instead of making 
an order of commitment under section 436 
of the above Code, the learned District 
Magistrate made an order under section 437 
for another inquiry by a Magistrate who is 
not invested with powers under section 30 
aforesaid. The accused has applied for 
revision of this order, urging that it is 
illegal upon two grounds, namely— 

(1) that the District Magistrate has 
nq power to revise an order of discharge 
made by a Magistrate having powers 
under section 30 in a ease triable only 
by a Court of Session, and 

(2) that the powers ‘given by section 
437 of the Criminal Proçedure Code do 
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ndt extend the ordering of a review of a one 
Magistrate’s finding by another upon a recon- 
sideration of the same evidence. 

Both these questions require KA A 
and were well argued before me. I will 
deal with them in the above order. 


The powers given to a Magistrate under 
section 30 of the Criminal Procedure Code, 


1898, make him competent to try many 
cases which, under Schedule II to that 
Code, are triable exclusively by a Court 


of Session. But the .maximum sentence 
which he may passiin such cases under 
section 34, is the same as that which 
section $1 (3) empowers an Assistant Ses- 
sions Judge to pass. It seems clear that 
in the territories mentioned in section 380, 
the Magistrate empowerd thereunder takes 
the place of an Assistant Sessions Judge 
in what are known as the Regulation 
Provinces. The particular case before me is 
one under section 307, Indian Penal Code. 
Schedule I] enacts that a charge of an 
offence punishable under that section shall 
be tried only by a Courtof Session, 
there is no alternative tribunal given in 
the last column of the Schedule by use of 
such words as “or by a Magistrate spe- 
cially empowered under section 30.” From 
this premise it is urged that when a Magis- 
trate so empowered tries a case under 
section 307, Indian Penal Code, he neces- 
sarily sits as a Court of Session, and his 
procedure and decision in that case are 
no more subordinate to a District Magistrate, 
or his Court inferior to that of a District 
Magistrate, than if he were an Assistant 
Sessions Judge. In other words, when a 
Magistrate, ordinarily subordinate to the 
District Magistrate, exercises ‘section 
30 powers” in trying an accused who 
is triable exclusively by a Court of 
Session, he becomes an Assistant Sessions 
Judge in all but name, and exercises a 

Sessions Court jurisdiction over which the 

District Magistrate has no control. 

e This argument is specious but unsound. 

It is a common feature inthe law Courts 

in British India to find a part of the. 
jurisdiction of a principal Court conferred 

upon a Court subordinate to it, Thus ve 

have Additional and Assistant Judges of 

all grades: and Assistant and Extra 

Assistant Commissioners inyested with 


Vol, XXXIV] 
YADO V. EMPEROR.. 


certain of the powers of a Deputy Com- 
missioner in certain territories. In the 
Central Provinces the Financial Commissioner 
is invested with certain of the powers of 
the Chief Commissioner. But the conferral 
of such powers does not make him an 
Additional Chief Commissioner nor does 
the investing of an Extra Assistant Commis- 
sioner with some of the powers of the 
Deputy Commissioner make him a Deputy 
Commissioner or Additional Deputy Com- 
missioner or affect his subordination to 
the Deputy Commissiesgx otherwise than 
in the matter of Dutt jurisdiction. 
In the same way i ‘Magistrate invested 
with powers under .section 30, Criminal 
Procedure Code, is not, in any sense, a 
Court of Session or an Assistant Ses- 
sions Judge. He is given exceptional 
powers to try certain offences, ordinarily 
triable only by a Court of Session, but 
he tries them as a Magistrate. That is to 
say, he takes cognizance under section 
190, and not under section 193, of the 
Code of Criminal Procedure, and, having 


begun a Sessions dase as a trial, he, 
nevertheless, may do what no Assistant 
Sessions Judge could do, 122, commit 


for trial by a Court of Session under 
section 347 (1). When.he himself carries 
out the trial, he prods under Chapter 


XXI, and not under Chapter KALII, 
of the Ccde-last above-mentioned. Hence, 
notwithstanding his special powers, he 


remains a Magistrate and nohing else. 
He is not an Assistant Sessions Judge, but, 
if I may so describe him, a magisterial sub- 
stitute for him. Therefore under sestion 17 
(1), Criminal Procedure Code, he is, if not 
_himself the District Magistrate, subordinate 
to the latter, in the same way and 
- to the same extent as any other Magis- 
trate of the first class in the same 
district; and sub-section (5) of that 
section applies to him, This was the view 
taken in Jalloo v. Emperor (1). It follows 
that where a Subordinate Magistrate of the 
first class, invested with powers onder sec-, 
tion 80 of the Code of Criminal Procedure, 
_ makes an order of discharge in a case which, 
under Schedule 11 of that Ccde read with 
section 28 or 29 thereof, is triable exclusively 


(1) 15 P. R. 1904 Cr; 1 Or. L. J. 1063; 131 P. L. R. 
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, by the Court of Session, such order is open 
to revision by the District Magistrate uhder 
sections 436 and 437 of the same Code. 
Hence the District Magistrate of Raipur had 
power to revise the order of discharge made 
in the present case, if legal and sufficient 
ground existed for such revision. 

I now take up the next question. It is 
manifest that in this case the District Magis- 
trate came to a different conclusion upon the 
same evidence as that which Mr. Collins con- 
sidered insufficient to be a basis for framing 
a charge against the accused. There was no 
failure to make due inquiry into the charge, 
though the District Magistrate believes him- 
self to bave discovered a defect in theexa- 
mination of the aceused by Mr. Collins. The 
case is obviously one in which the District 
Magistrate, having come toa different con- 
clusion from that of the Magistrate who 
tried the case, has, for that reason, set aside 
the order of discharge, and has sent the case 
to another Magistrate, who bas” no special 
powers under section 30 aforesaid, with what 
is practically a mandate to commit for trial 
by a Court of Session. 


Whether such procedure is legal is open to 
some doubt. It is a question on which there 
is some conflict of opinion. In Empress 
v. Bhagwan (2) it was laid down by 
Crosthwaite, J. C4 that “where a Magistrate, 
after taking all the evidence, discharges an 
accused person, section 437, Criminal Pro- 
cedure Code, does not empower the Sessions 
Court to order a fresh trial in order 
that another Magistrate may consider 
the same evidence and give his opinion 
on it.’ ~The District Magistrate has dis- 
regarded this ruling on the ground that it 
is “an old care.” That is a reason for giving 
all the more obedience to it. A long estab- 
lished and unmodified dictum is far more 
binding than a new proposition. Nor is it 
any justification for disregarding the ruling 
of this Court by any Court subordinate to it 
that a different view of the law has been 
taken by the High Courts of other provinces. 
But in Emperor v, Debidas (3)—which is a 
ruling under the 1898 Code, while 
Empress v. Bhagwan (2) was decided under the 
1882 Code—it was laid down by Ismay, J. C., 


(2) 2 0. P. L. R. 82. 
(3) 14.0, P. L. R. 161. 
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that the expression ‘further inquiry’ does not A 


imply that additional evidence must be 
forthcoming, and that any mistake or illegu- 
lity or irregularity in the proceedings will 
justify the District Magistrate in setting 
aside an order of discharge. In the present 
case there does not seem to be any mistake, 
illegality or irregularity in the procedure of 
Mr. Collins; and I doubt whether the order 
for a further inquiry is legally sistainable. 
In Dulla v. Empress (4) such a course 
was held to be improper. However, having 
regard to the conflict of authority, I prefer 
not to decide that question. Iam competent to 
interfere in revision on the ground of impro- 
priety with an order that may rot be illegal. 
It seems to me that there are two respects 
in which the order made by the District 
Magistrate in this case is improper, namely— 

(1) that he has directed a junicr Magis- 
trate not empowered under section 30, Cri- 
minal Procedure Code, to review upon the 
same evidtnce the judgment of a senior 
Magistrate who is so empowered; and 

(2) that his order for further inquiry is in 
terms a judgment on the merits of the case 
which must seriously prejudice the accused 
before the new Magistrate. 


* [am of opinion that where a District Ma- 
gistrate considers that a case triable only by 
a Court of Session, which,has been tried by 
a specially empowered Magistrate and has 
ended in a discharge, has been incompletely 
or imperfectly tried, he may order further 
inquiry by the same Magistrate or by an- 
other Magistrate equally empowered, but not 
by a Magistrate without special powers and, 
therefore, in a sense, a Court of inferior 
jurisdiction to the Court which ordered the 
discharge. But whera in sucha case the 
whole of the prosecution evidence has been 
taken and there is no material defect of pro- 
cedure, and the Magistrate discharges be- 
cause, in his opinion, the evidence is insuff- 
cient or incredible, then, if the District 
Magistrate comes to a different conclusion 
upon the evidence, his proper course is to 
make an order of commitment under section 
436 of the Criminal Procedure Code. In the 
present case, which is a Sessions case, it is 
manifest that the District Magistrate formed 
the conclusion that Mr, Collins ought to 


e (4) 2 P. R, 1901 Cr; 2 P. L. R. 1901. 


INDIAN CASES, 


[1916 


have framed a charge against the accused and 
tried him. Under those circumstances the 
District Magistrate should have ordered a 
commitment to the Court of Session. 

As regards the second ground of impro- 
priety, there is clear authority in Wahed Ali 
y. Emperor (5), if authority is necessary for 
so obvious a proposition. As I have already 
said, the order, in terms, is practically a 
mandate to a subordinate Magistrate to com- 
mit the accused for trial. It makes promi- 
nent all the points against him, and makes 
no mention of the“potnts in his favour, e. g., 
that the complainant has undoubtedly lied 
in saying that be was dismissed from the 
accused’s service for no reason whatever. In 
every way the better course was for the Dis- 
trict Magistrate to have ordered the com- 
mitment of the accused, and it seems ex- 
pedient that he should now be directed to 
make that order. 

For the above reason the order of the 
District Magistrate for further inquiry is 
set aside, and he is directed to make an 
order under section 436, Criminal Procedure 
Code, committing the accused for trial. The 
District Magistrate may himself make such 
an order: Queen-Hmpress v. Surendra Nath 
Sarkar (6); Queen-Empress v. Krishnabhat (7). 
The offence is ncn-bailable, but inasmuch as 
the commitment will rest entirely upon 
a difference of opinion as to the credibility 
of the complainant between the District 
Magistrate who did not, and the specially 
empowered Magistrate who did, examine 
him, I further direct that, subject to any 
future order by the Court of Session, 
the accused, notwithstanding commitment, 
be admitted to bail himself in Rs. 5,000 ard 
two sureties of Rs. 2,500 each pending the 
commencement of his trial. 


Order accordingly. 
ta) 32 C. 1090; 3 Cr. L. J. 120. 
(6) 25 C. 897; 5 C. W. N. 574. 
(7) 10 B. 319. 
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BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 578 or 1915. 
February 18, 1916. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 

BAKIR SAHEB AMIR SAHEB— 
Accusep— APPELLANT 
versus 


, EMPEROR—-RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 476, 
471— Enquiry wider s. 476—Statement of witness— 
Right of party against whom ‘proceedings instituted to 
cross-eramine—Trial based ‘on result of enquiry— 
Witness not available—Statement, whether can go upon 
record—Hvidence Act (I of 1872), s. 33. 

The person against whom proceedings have been 
instituted under section 476, Criminal Procedure Code, 
has not the right to cross-examine witnesses during 
the enquiry under the said section. Therefore, if a 
witness is not forthcoming at the trial that is started 
on the result of such enquiry, his previous statement 
is not admissible under section 33 of the Evidence 
Act. [p. 970, cols. 1 & 2.) 

Per Batchelor, J.—It is open to a Court to make an 
order under section 476, Criminal Procedure Code, 
without taking any evidence at all. Ifit chooses to 
take evidence it is entirely within its discretion to 
say when and where that evidence should stop. The 
section gives the widest discretionary power to a 

‘eriminal Court and deliberately refrains from 
imposing any special formalities-to hamper the dis- 
cretion of the Court. [p. 970, col. 1.] 


Safurabai v. Abdullabhai, 4 Ind Cas. 273; 
11 Bom. L. R. 1164, 10 Or. L. J. 539 and In re 
Karvirappa, 16 Ind, Cas. 497; 14 Bom. L. R. 


587; 13 Or. L. J. 689; 1 Bom, Cr. ©. 164, fol- 
lowed, 

Per Shah, J.—The scope of the enquiry under 
section 476 depends on the discretion of the Court. It 
is optional to the Court to make a preliminary 
enquiry and the nature of that enquiry must be 
determined with reference tothe circumstances of 

` each case. If a witness be examined in the course of 
such enquiry, it cannot be said that it is the right of 
the person against whom the enquiry is being made, 
to cross-examine the witness. There is nothing 
either in’ section 476 or section 477 to suggest that 
the person concerned has any such right. [p. 970, col. 
2; p. 971, col. L] 

Criminal appeal from convictions and 
sentences passed by the Assistant Judge, 
Thana. . 

Mr. Binning (with him Mr. M. M. Karbhari), 
for the Accused. ` 

Mr. 8. S. Patkar (Government Pleader), 
for the Crown, 


JUDGMENT. 
BATOBELOR, J.— The first point taken 


in this appeal is a question of Jaw which 
arises in this way ;— 
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The appellant, Bakir, has been convicted 
of making a false charge against one 
Aliser. The appellant had alleged that 
this Aliser had stolen a thousand rupee 
note’ from him. Aliser was convicted by 
the Magistrate in regard to this theft, 
but the convicton was set aside on appeal 
by the learned Sessions Judge. After setting 
aside the conviction, the Sessions Judge 
entered upon an inquiry for the purpose of 
ascertaining whether such proceedings as 
these should ‘not be -instituted against 
the then complainant, Bakir. Ultimately 
the Sessions Judge ordered Bakir to be com- 
mitted for trial on the charge of making a 
false charge of theft. In the inquiry which 
preceded the commitment, the learned Judge 
took the statement of Aliser among’ others. 
Aliser has now disappeared, and his evidence 
could not be obtained ° in the Court of 
Session. Therefore, the learned Assistant 
Judge, by whom this trial was conducted, 
allowed upon the record the  statenitnte 
which Aliser had made to the Sessions 
Judge in the inquiry preceding the com- 
mitment of Bakir., As Aliser is a very 
important witness, it is desirable to 
decide in limine whether this admission of 
his egrlier statement is in conformity 
with law or not. 

Mr. Binning, céntending for the negative, 
refers to section 33 of the Indian Hvidence 
Act, under which alone the statementlcould be 
admissible: and contends that one necessary 
condition laid down by section 33 is not 
in this case satisfied; that is to say, in 
this case, Mr. Binning argues that the 
present appellant, Bakir, had not the 
right to cross-examine Aliser in the 
inquiry before the Sessions Judge, Admit- 
unless Bakir had that right, 
Aliser’s previous statement, which has 
gone upon the record, must be excluded. 
In my opinion Mr. Binning’s objection is 
well founded. 


Some attempt was made to suggest 
that the inquiry held by the learned 
Sessions Judge might be attributed to 


section 477 of the Criminal Procedure 
Code, so that the preceding inquiry should 
be regarded as a proceeding resulting in 
commitment with the result that all 
the usual requirements which are needed 
in inquiries terminating in a commitment 
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‘ shoulde be observed. “It appears to me, 


however, ‘impossible to ascribe the inquiry `’ 


to any section but “section 476. That is the 
section which the learned Sessions Judge 
himself quotes, and that section authorizes 
precisely the kind of inquiry which this is. 
Section 477, moreover, makes no reference 
to any inquiry atall. If, then, the inquiry 
must be held to have been made under 
section 476, it seems to me that the appel- 
lant, Bakir, had no right to ‘cross-examine 
the ‘then witness, Aliser. Certainly no 
such right is conferred by the section. 
Indeed, the section goes so far as to say that 
the inquiry is merely discretionary, for it 
may of may not be made;in other words, 
it was perfectly competent to the Sessions 
Judge to make the order which he finally 
did make without taking any evidenca at all; 
and if he chose to take evidence, it appears 
to me that it was entirely within his discre- 
tion to say when and where that evidence 
should stop. I regard section 476 as giving 
the widest discretionary powers to the crimi- 
nol Court and as deliberately refraining from 
imposing any special formalities to hamper 
the discretion of the Court. The wisdom of 
that is obvious, because it is clear that grave 
danger of prejudice would be incurred if the 
informal inquiry contemplated in section 476 
were to bp expanded and formalized- into an 
investigation which wonld be Practically a 
trial. 

The view which I take seems to me to 
receive countenance from the decisions of 
this Court in Safurabai v. Abdullabhar (1) 
and In re Karvirappa (2). 

It may be added that the principle or reason 
of the thing is in favour of Mr. Binning, 
since the general rule undoubtedly requires 
that a witness should be produced if his 
-evidence is to go upon the record, and the 
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* On the whole, therefore, it appears to me 
that this conviction must be reversed, both 
because the direct positive evidence in its: 
favour is too slight and fragmentary and 
because such corroboration as the circum- 
stances afford is insufficient to justify a 
conclusion of the appellant's guilt. 


I would, therefore, allow the appeal, re- 
verse tbe conviction and sentence and direct 
that the accused be acquitted and discharg- 
ed. 


Suan, J.—I agree, that the statement of 
Aliser taken in the course of the inquiry 
before the Sessions Judge, which resulted 
in the commitment of the present appellant, 
is inadmissible in evidence. Its admissibility 
depends upon the answer to be given to the 
question, whether the present appellant had 
the right to cross-examine the witness with- 
in the meaning of the proviso to section 33 
of the Indian Evidence Act when his state- 
ment was recorded by the Sessions Judge. 
In my opinion, in- those proceedings, the 
present appellant had not the 7ghé to cross- 
examine Aliser. Those proceedings were 
taken under section 476 and the order was 
made under section 477. The inquiry held 
on that occasion must, in my opinion, be 
referred to section 476. The order of com- 
mitment, no doubt, is made under section 
477 of the Criminal Procedure Code, which 
makes.no provision for any inquiry; and the 
learned Sessions Judge has stated inthe be- 
ginning of his order that the inquiry was 
made .under section 476 with a view to see 
whether an order uhder section 477 could 
be made. Jt seems to me that the scope 
of the inquiry under section 476 depends 
upon the discretion of, the Court, It is 


‘optional to the Court to make a preliminary 


inquiry, and the nature of that inquiry 


. particular exceptions allowed by section 83 must be determined with reference to the 


are not, in my opinion, to be extended with- 
out very good cause: 

[After discussing the evidence his Lord- 
ship proceeded to observe as follows:—] 


(1) 4 Ind, Cas, 278; 11 Bom. L. R, 1164; 10. Cr. L. 
J. 689, 

42) 16 Ind. Cas. 497; 14 Bom. L. R. 587; 13 Cr. L. 
J. 689; 1 Bom. Cr. O. 164, 


circeumstanċes of each case. Under these 
circumstances it seems to me that even if 
a witness be. examined in the, course of 
such an inquiry, it cannot be said that it is 
the right of the person, against whom the 
Inquiry is being made, to cross-examine the 
witness. Of course, ordinarily a witness’ 
would be allowed to be cross-examined, and 
I do not for a moment suggest that it 
would be anything but proper for the Court’ 
to allow a witness to be cross-examined 


' Vol. XXXIV] 
BAIJNATH MARWARI V. W. 8. STREET, 


by`the adverse party. But the question as 
to whether the person against whom the 
inquiry is proceeding, has the right to cross- 
examine a witness is quite different. There 
is nothing either in section 476 or section 
477 to suggest that the person concerned has 
any such right. 


I only desire to say a word as to the obser- 
vations in the judgment of this Court in 
the application made by the present appellant 
against the order of commitment, upon which 
the learned Government Pleader has relied. 
It is argued by him that the judgment 
shows that the inquiry held in this case 
must be deemed to have been held under 
section 477 and that it could not now be 
properly treated as an inquiry under section 
-476, In the first place, it seems to me 
that the observations do not support his 
contention. They were made with reference 
to the argument then advanced on behalf 
of the applicant that the inquiry was not 
under section 476 but must be referred 
to section 477, and that there being no 
provision in séction 477 with regard to any 
inquiry, the whole inquiry was illegal. It 
was not necessary then to decide whether 
the proceedings held by the Sessions Judge 
were in fact under section 476 of the Criminal 
Procedure Oode. Secondly, if the inquiry 
cannot be properly treated as having been 
made under section 476, it is clear that 
there is nothing in section 477 to regulate 
the Inquiry which results in an order of 
commitment under that section, and to sup- 
port the contention that the party 
against whom the inquiry is held has a 
right to cross-examine any witness examin- 
ed in the course of that inquiry. 

I agree generally with the reasons given 
by my learned brother for the conclusion that 
the conviction and sentence must be set 
aside. 


On a careful consideration of the argu- 


ments on both sides, the conclusion that I, 
have come to ig that though there is no reason. 


to doubt the correctness of the acquittal 
of Aliser, there is not sufficient material on 
the record to justify an inference as to the 
guilt of the present appellant on either 
charge. 

It seems tome that there is room for a 
reasonable doubt as to the guilt of the appel- 
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» 
elant and the benefit of that doubt must ebe 
given to him. 
Conviction and sentence set aside. 


CALCUTTA HIGH COURT. 
CruwaL Revision No. 41 or 1916. 
February 11, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley, 
BAIJNATH MARWARI AND ANOTHER 

SECOND PARTY— PETITIONERS 
CETSUS 
W. S. STREET AND OTHERS-—HirsT PARTY 


— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145, 
applicability of—Joint property. 

The mere fact of there being joint title to the 
land in dispute would not prev vent the application 
of section 145, Criminal Procedure Code, where one 
of the joint owners is in actual and exclusive 
possession. [p. 972, col. 2.] 

Rule against an order of the Sub-Divisional 
Magistrate, Dhanbad, dated the 7th November 
1915. 


FACTS material to the case are as follows:— 
This Rule was issnefl by Chitty and Walmsley, 
JJ., on the 13th January 1916 on the petition 
of Baijnath Marwari and others upon the 
opposite party Mr. H. N. Thorpe and on the 
Deputy Commissioner of Manbhum, to show 
cause why the order of the Sub-Divisional 
Officer of Dhanbad declaring the opposite 
party to be entitled to possession of the dis- 
puted land (a mining lease hold) should not 
be set aside on the ground that the Sub-Divi- 
sional Officer of Dhanbad, Mr. A. P. Middleton, 
had no jurisdiction to exercise his powers 
under section 145, Criminal Procedure Code, 
inasmuch as the subject-matter of the proceed- 
ings wasa joint property. The allegations 
made in the petition to the High Court were 
that the petitioner Baijnath Marwari and 
“others, second party, obtained a mining 
lease of Muuza Loha Paty, District Manbhum, 
by a registered patiah on the 13th Barsak ° 
1300 B. S., that it was arranged at the time 
between Baijnath and one Rambandhu 
Chattopadhya, since deceased, that the lattere 
on payment of half the cost for obtaining the 
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leas@ would be a co-sharer to the extent of 8- 
annas of the said Mauza Loha Paty and ac- 
cordingly his name also was included as one 
of the lessees in the patiah, that on the death 
of the said Rambandhu on 6th Agrahayan 
1317 B. S. his two sons executed a deed of 
conveyance in favour of their mother Sindhu- 
bala Debya in respect of an undivided half 
share of the said mauza, that on the 31st 
January 1915 the said Sindhubala Debya 
demised a defined area of 100 beghas ont of 
her half share of the mauza with the under- 
ground rights thereof to Messrs. Thorpe and 
others, the opposite party to the Rule, that 
the said opposite party proceeded to start 
work to which the petitioners, Baijnath and 
others, offered resistance and thereupon pro- 
ceedings under section 145, Criminal Proce- 
dure Code, were „instituted by the Sub- 
Divisional Officer of Dhanbad, with the 
result that the opposite party were declared 
to be in possession of the land in dispute. 
The Sub. Divisional Officer’ in his judgment 
made the following observations: — The first 
party’s contention is that it (mauza) was 
partitioned into two equa] shares. “Subse- 
quently the heirs of Rambandhu transferred 
their right to his widow from whom the first 
party derived their title. The Company 
(the first party) after getting their lease exer- 
cised various acts of posgession (boring for 
samples of coal, digging inclines, raising coal 
and building some huts) up till last August, 
when admittedly the disputed property was 
left in neither party’s possession owing toa 
notice under section 144, Criminal Procedure 
Code, being issued from this Court on both 
parties. The second party denies the parti- 
tion and while admitting the first party’s 
possession say that this possession was only 
exercised after a protest by them and after 
a constable had in consequence been deput- 
ed to see that the peace was not disturbed. 
It was further argued for the second party 
that a coal mining lease is only a license which 
does not connote exclusive possession but 
always allows the grantor and his repre- 
sentative to mine coal himself; that actual 
possession of under-ground rights only ex- 
tends to the coal actually cut and remoy.d, 
while constructive possession remains with 
the person who has the right title. This 
seemsto me to introduce subtleties with 
which section 145 was never intended to deal. 
The Magistrate acting under this section is 
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primarily concerned with actual possession , 
and only with title in so far as it affords . 
presumption of possession * * * * * Ifa 

party who digs, inclines and gets coal is not 

in actual possession, then language has lost 

all meaning and in this case the first party’s 

possession is not seriously disputed * * * * 

* * Tt was finally suggested that neither 

party was in possession within two months of 

these proceedings being drawn up; but this, 
is due to the issue of a notice under sec- 

tion 144, Criminal Procedure Code, on both 

parties and it has been held by the Calcutta 

High Court that such an order makes no 

real break in possession. * * * * 

I consider it clearly proved and indeed 
admitted that the first party was in actual 
possession at the time of the issue of notice 
under section 144, Criminal Procedure Code.” 

Sir 8S. P. Stnha and Babus Monmotho Nath 
Mukerjee and Sishir Kumar Mitter, for the- 
Petitioners. 

Mr. J. W. Chippendale, for the Opposite 
Party. 

JUDGMENT.—In this case, after perusing 
the record. and hearing the parties on 
either side, we think that the Rule should 
be discharged. It is true with reference 
to the partition at the close of 1905, 
which was alleged by the first party and 
denied by the second, the Magistrate has 
not recorded any specific finding that that 
partition did in fact take place or that; 
there was any division of the property by 
metes and bounds between the predecessors. 
of the two parties now before us. He 
has, however, found in unmistakable terms - 
that the first party were in possession. 
and that the fact of their possession was 
not seriously disputed. ‘He calls it through- 
out actual possession; and his judgment 
can only be read in the sense that he 
means it was both actual and exclusive 
of the other side. The mere fact that 
there may be a joint title to the land 
would not prevent the application of section 
145, Criminal Procedure Code, as is shewn 
by the ease of Basanta Kumari Dasi v. 
Mohesh Chandra Laha (1). The Rule js 
accordingly discharged. 


j Rule discharged. 
(1) 19 Ind, Cas. 541; 17 O. W. N. 944; 14 Cr. L. J. 
269; 40 C. 982, 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Reviston No. 395 
or 1915. 

March 9, 1916. 

Present:—Mr, Justice Batchelor and 
Mr. Justice Shah. 

ANNA LAXMAN BHINTADH— 
AcctseD—APPLICANT 
versus 


EMPEROR— RESPONDENT. : 

Penal Code (Act XLV of 1860), s. 429 —Maiming an 
animal, what is - Privation of use of limb or member 
~~ Per maneni ing Ury, 

The word ‘maiming’ in section 429 of the Indian 

- Penal Code involves the notion of the privation of 
the use of some limb or member involving a perma- 
nent injury and nota mere disfigurement. 

Where nearly one-half of one ear of an animal is 
cut off without impairing its sense of hearing, the 
injury does not amount to ‘ maiming’ within. the 
meaning of the section, 


Criminal application for revision from 
the conviction and sentence passed by the 
First Class Magistrate, Wai, confirmed on 
appeal by the Sessions Judge, Satara. i 


Mr. K. H. Kelkar, for the Applicant. 
JUDGMENT. 


BATCHELOR, J.— In this case the ‘applicant 

has been convicted, under section 429 of the 

“Indian Penal Code, of the offence of maiming 
a mare. 


“The maiming alleged consists in this that 
nearly one-half of one ear of the mare was 
cut off .by the applicant. There is no 
suggestion that the animal’s sense of 
hearing has been impaired. The question 
is, whether such an injury amounts to 
maiming within the meaning of section 429 
of the Indian Penal Code. Having regard 
to the position of the word ‘maiming’ in 
that section, where it occurs in conjunction 
“with the words ‘killing, poisoning or 
rendering useless, I am disposed to 
think that the ‘maiming’ cf the section 
implies some permanent disability inflicted 
on the animal. Ido not seek to give an 
exhaustive definition of the word ‘maiming.’ < 
But it appears to me that involved in the 
word is the notion of the privation of the use 
of some limb or member involving a 
permanent injury, and not a mere disfigure- 
ment. That view is, I think, in accordance 
witb Myr. Justice Philips’s decision in 
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Marogowdha, v. Srinivasa Ranfachar (1), where 


“the record shows that both the ears of* the 


animal were removed and the hearing had 
been permanently impaired. In Reg. v. Jeans 
(2) the facts were that the prisoner 
pulled ont part of the tongue of a horse. 
It was argued that that did not constitute 
maiming, because the injury inflicted was 
only of a temporary character, whereas 
in maiming the injury must be permanent. 
Mr. Justice Wightman, having consulted with 
Mr. Justice Patterson, allowed this argument, 
saying that there was no such permanent 
injury inflicted on the animal as would 
support the count for maiming. So also in 
Stroud’s Judizial Dictionary the word is 
defined as “a bodily harm whereby a man 
is deprived of the use of any member of 
his body, or of any sense which he can use 
in fighting, or by the logs of which he is 
generally and permanently weakened.” In 
Marray’s Dictionary the: word is defined 
as “an injury to the body which causes 
the Joss of a limb or of the use of it” or 
more widely as “any lasting wound or 
injury”. The word occurs in the English 
Malicious Damage Act, 1867, 24 & 25 Vic., 
c. 97, s. 40, and in Russell on Crimes, 
Vol. ITI, p- 1827, 7th Edn., where Reg. v. 
Jeans (2) is cited, it is stated i in commentary 
upon the statute that “to constitute a 
maiming, a permanent injury must be inflict- 
ed on the animal.” In this case there is no 
permanent injury, but a mere disfigure- 
ment, and I am of opinion, therefore, that 
the case does not. fall under section 429 of 
the Indian Penal Code. 

The conviction must be altered to a 
conviction under section 426 and the sentence 
must be reduced to a term of three months’ 
rigorous imprisonment. Since the ap- 
plicant has already suffered this term of 
imprisonment, we order him to be discharg- 
“ed and set at liberty. 

Suan, J.—I am of the same opinion. 

Conviction and sentence altered, 


(1) 12 Ind. Cas. 90; 35 M. 594; 21 M. L. J. 843; 
(i911) 2 M. W. N. 141; 10 M. L. T, 192; 12 Or. L. J. 
* 482. 


(2) (1844) 1 Car. & K. 539, 
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EMPEROR V. SALIMI, SITAL PRASAD 9, EMPEROR. | 
3 WAN (b) The character and antecedents of the 
e PUNJAB CHIEF COURT. * offenders are not good. 


Crimtnat Revision No. 1557 of 1915. 
November 20, 1915. 
Present:—-Mr. Justice Rattigan. 
EMPEROR—Prosgcortor 
versus 


SALIMI AND OTHERS— AGOUSED, — - 

Criminal Procedure Code (Act V of 1898), s. 562, 
scepe of —Applicability to adults. 

Section 562 of the Criminal Procedure Code is nat 
restricted to juvenile offenders only. 

Queen-Empress v. Tukaram, 2 Bom. L. R. 817; Em- 
peror v. Po Thein, 1 Or. L. J. 1121, 2 L. B. R. 314, 
‘referred to. 

Where, therefore,in a petty case of theft it 

- appeared that the accused. had been about 2 
months in the lock-up and that there was no previous 
conviction againsb any of them: 

Held, that an order calling upon the accused to 
execute a bond under section 562, Criminal Procedure 
Code, was good even though the accused were 
adults. 

Case reported by the District Magistrate, 
Gujrat, with his No. 1794, dated the 29th of 
September.1915. 


FACTS.—One — hundred thirty-eight 
maunds of wood valued between Rs. 12 and 
Rs. 50 were stolen and sold by the accused to 
Fateh Mohammad, Contractor. The charge 
of the theft was proved’ against all of the 
accused and they were bound over under 
section 562, Criminal Procedure Code, by the 
Tahsildar of Phalia. - : 

The accused on conviction by M. Hamid 
Ali, Tabsildar, Phalia, exercising the powers 
of a Magistrate ofthe 2nd class in the Gujrat 
District, were directed, by order, dated 24th 
of June 1915, under section 379 of the Indian 
Penal Code, to execute a bond in Rs. 200 each 
for six months under section 562, Criminal 
Procedure Code. 

The proceedings are forwarded for revision 
on the following 


GROUNDS.— Salimi, Kamun, Mehra and 
Sahbu, “Sohlas” of Bhalowal, have been con-- 
. yieted by M. Hamid Ali, Magistrate, 2nd 
class, under section 379 of the theft of a 


quantity of wood, about 138 maunds, valued - _ 


between Rs, 12 and Rs. 50, and have been 
bound over under section 562 instead of ° 
receiving sentence. 
» The order is improper for ‘the following 
7 reasons :— 

(a) With the exception of Sahbu, whose 
gge is 16 years, none of the accused are under 
the age of 30. 


_ section 110, Criminal Procedure Code. 


Salimi accused has long been under Police 
supervision and has been bound over under 
They 
are “Sohlas,” a caste addicted to crime, and 
it has been necessary owing to the criminality 
of the village Bhalowal to impose a Police 
post there. b 

(c) The offence is by no means trivial and 
there are no extenuating circumstances. 

(d) The direction of the Chief Court 
contained in their endorsement No. 2039-G., 
dated 4th May 1910, bas been ignored. 

As I am uncertain whether as District 
Magistrate I can call up the aceused for 
sentence I forward the case for orders of the 
Chief Court. : 

ORDER.—I do not feel called upon to 
interfere at this stage. The Magistrate in 
taking action under section 562, Criminal 
Procedure Code, refers to the facts that the 
accused persons had been about 2 months’in 
the-lock-up and that there vas no previous 
conviction standing against any of them. 
The case was a petty ove and section 562 is 
not restricted to juvenile offenders only 

ucen-Hmpress-v. Tukaram (1), Emperor v. 
Po Thein (2)]. I accordingly decline to inter- 
fere. 


09) 


Interference PETA 
2 Bom. L. R. 817. . 
2 L, B. R. 314; 1 Cr. L, J. 1121. 


CALCÚTTA HIGH COURT. 

CRIMINAL Revision No, 1168 or 1915, 

November 4, 1915. 

Present:—Mr. Justice Greaves and - 
Mr. Justice Walmsley. 
SITAL PRASAD PETITIONER 
versus 

A EMPERO R—-RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 108 
(b) —Intention to promote or attempt to promote feelings 
of enmity or hatred, if necessary—Penal Code ee 
XLV of 1860), s. 1534, ingredients of. 

To justify an order under section 108 (b) of the 
Oriminal Procedure Code, it is not necessary to find 
that there was an actual intention to -promote or 
attempt to promote feelings of enmity or hatred 
between different classes of His Majesty's subjects; it 
will be sufficient when it isfound that there are words 
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in the leaflet or matter complained of which were 
likely to promote feelings of enmity or hatred. [p. 
976, col. 2.] ` 

Obiter dictum.—To constitute an offence under 
section 153A, Indian Penal Code, there must clearly be 
an intention to promote or attempt to promote feel- 
ings of enmity or hatred between different classes of 
His Majesty’s subjects. [p. 975, col. 2.] 


Criminal revision against the order of the 
District Magistrate, Monghyr, dated the 8th 
July 1915. 

Babus Dasarathi Sanyal, Siva Nandan 
Roy and Rajendra Prasad, for the Petitioner. 

Mr. S. Ahmed, Deputy Legal Remembran- 
cer, for the Crown. : ; 

JUDGMENT.—The petitioner in this 
case has been bound down under section 108 
(b), Criminal Procedure Code. We granted 

-a Rule calling on the District Magistrate 
to show cause why the order should not 
be set aside, on the ground that upon the 
true construction and interpretation of the 
leaflet as a whole the Court below ought 
to have held that it does not contain any 
matter the dissemination of which is punish- 
able under section 153A, Indian Penal 
Code, which necessitates there being an 
intention to promote feelings of enmity or 
hatred. On behalf of the petitioner it 
was contended that even if the matter 
or some. of the matter contained in the 
leaflet was likely to. promote feelings of 
enmity or hatred, there could be no order 
made under section 108, unless the Court 
was satisfied that there was an intention in 
using the words of the leaflet to promote or 
attempt to promote feelings of enmity or 
hatred; and we were referred to Joy 
Chandra Sarkar v. Emperor (1) as an 
authority that for a conviction under section 
158A there must be a deliberate attempt 
to excite class against class and an intention 
to create enmity. We were also referred 
to ‘the case of Jaswant Rat v. Emperor 
(2), which lays down that to constitute 
an offence under section 153A there must 
be an intention to promote feelings of 
enmity and hatred. We were further 
referred to two Emglish cases, Reg. v. 
Sullivan (8) and R. v. Burns: (4), cases 


under the English Common Law, which 

(1) 10 Ind, Cas. 948; 38 C. 214 at p. 225; 12 Cr. L. 
J, 348. i 

(2) 10 P. R. 1907 Cr; 5 Cr. L. J. 489; 14 P. W.R. 
1907 Or; 2 M. L. T. 272. , ý 

(3) (1868) 11 Cox. O. C. 44. 

(4) (1886) 16 Cox. C. C. 365. 
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were cited before us a8 authorities for the 
proposition that to constitute an ‘offence 
under section 153A, which is said to be 
founded upon the principles of the English 
Common Law, there must be intention. 
The only case to which we were referred 
which is an actual decision under section 
108 (b), Criminal Procedure Code, is the case 
of U. Dhammaloka v. Emperor (5). It isa 
case decided in the Lower Burma Chief Court 
by a single Judge and he without ambiguity 
lays down the proposition that to justify 
an order under section 108 (b) there must 
be an actual intention to promote or attempt 
to promote feelings of enmity or. hatred. 

Our view of the section is at variance with 
this decision. We think that although to 
constitute an offence under section 153A, 
Indian Penal Code, there must clearly be 
intention, different considerations arise with 
regard to the provisions of section 108 (b), 
Criminal Procedure Code. It is true that 
the words of the section are “any matter 
the publication of which is punishable undar 
section 158A, Indian Penal- Code.” But 
in our view in order to justify an order 
under section 108 (b), one has only got 
to find that there are words used in the 
leaflet or matter complained of which are 
likely. to promote feelings of enmity or 
hatred; and once one has got those words 
present, there fs no necessity fer finding 
intention as would be necessary if the person 
was placed under his trial under section 
153A. If this were not so, there would 
be no necessity for section 108, Criminal 
Procedure Code, as proceedings would be 
taken under. section 153A, Indian Penal 
Code. The result is that we have simply 
got to look to the actual words of the 
leaflet to see if there are words which in 
our opinion are likely to promote. feelings 
of enmity-or hatred. The leaflet as a-whole 
is designed to call backsliders from the 
trne Hindu faith to. a sense of their 
misdeeds. Ifthe words of the leaflet had 
been confined to this, there would have 
been nothing in respect of which the 
petitioner before us could have been bound 
down under section 108, Criminal Procedure 

ode. But it seems to us that when ‘ve 
read the leaflet we find that there are 


(5) 10 Ind, Cas, 789; 12 Or, L. J. 248; 4 Bur, L. 
7. 84. ' ; : 
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passages which - go far beyond the object 
abovegmentioned, if that had been the only 
object. For instance, there was no necessity 
to refer, as the pamphlet does, to members 
of the Mahomedan faith as beef-eaters and 
destroyers of the Vedas and the Shastras. 
The passage which specially seems to us 
unnecessary for the alleged purpose of the 
pamphlet is as follows: “Is it proper to 
observe the festivals and the religious 
observances of areligion on the basis of 
which thousands of our temples have been 
pulled down and the images of our gods 
and goddesses have been burnt for heating 
hamams for providing hot baths, many places 
of pilgrimage have been destroyed for the 
construction of mosques (and mosques built 
on the sites), srores of beneficial cows have 
been killed and crores of ignorant widows 
or orphans and the helpless are deprived of 
(degraded from) thdéir religion by mislead- 
ing and enticement.” These facts may be 
true historically or not, and in the history of 
ny country or of any community or religion 
here are passages which are best left unrecall- 


ed. It seems to us, therefore, that in this - 


and other passages of the pamphlet there are 
words which are likely to promote feelings 
of enmity-or hatred between Hindus and 
members of the Mahomedan religion. Having 
regard to this we consider that the order 
made by fhe District Judgeof Monghyr bind- 
ing down the petitioner was rightly made. 
The Rule is, therefore, discharged. 


Rule discharged. 


BOMBAY HIGH COURT. 
Criminar Revision No. 474 or 1915. 
January 13, 1916. 
Present:~Mr. Justice Batchelor and 
Mr. Justice Shah. 

GOVIND BALVANT LAGHATE— 
ÅCCUSED— PETITIONER 

versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 492, 
495, 842 (4), 343— Separate trials of accused persons on 
distinct charges— Withdrawal of charge against one of 
the accused at first trial—Pendency of second charge 
—dompetency of accused agarnst whom charge with- 
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drawn to give evidence—Oath, administering of, to 
uch person—Such person, whether accused under s. 842 
4)—~Inducement by prosecution to speak truth, whether 
excludes evidence altogether—Appointment of Public 
Prosecutor—Accused subsequently impleaded- Right 
of Public Prosecutor to withdraw case against such 
accused — Accomplice, evidence of ~Evidence Act (I of 
1872), ss. 188, 114 ill. (b). 

The accused, a first grade Subordinate Judge, 
was charged with receiving illegal gratification from 
one N in respect of (1) a horse and (2) two hundis 
for Rs. 55 and Rs. 50, respectively, N was implead- 
ed as a co-accused. By direction of the Court, the 
two charges were split and were ordered to be 
tried separately. A Pleader was appointed to con- 
duct the prosecution of the accused before N was 
joined as co-accused. The horse case having been 
taken up for trial, the Public Prosecutor with- 
drew from the prosecution of N. WN received 
an assurance from the District Magistrate 
that if he gave truthful evidence, the hundi 
case against him would also be dropped. The 
Magistrate discharged N under section 494, Criminal 
Procedure Code. Objections were taken to the 
competency of N to give evidence under section 
348, Criminal Procedure Code, and to the power of 
the Court to administer to him oath under section 342 
(4). It was also urged that the Public Pro- 
secutor had no power to withdraw from the 
prosecution of N: 


Held, (1) that the appointment of the Public 
Prosecutor was for the case and not with reference 
to any particular accused, and that the Public 
Prosecutor had every right to conduct the prosecu- 
tion as against persons subsequently impleaded 
or to withdraw from-the prosecution as against any 
pear ai [p. 979, col. 1; p. 982, col. 2; p. 983, 
col. L. s 


(2) thaé section 842 (4), Criminal Procedure 
Code, did notapply,as N was only a witness in 
the horse case that was then actually before the 
Court; [p. 979, col. 1; p. 983, col. 1.] 

Queen-Hmpress v. Mona Puna, 16 B. 661; Empress 
v. Durant, 23 B. 218 and Queen-Empress v. Hussein 
Haji, 25 B. 422; 2 Bom. L. R. 1095, followed. 


(8) that as the inducement was offered to N only 
as ® Witness and not asan accused, the evidence 
of N was admissible, though that circumstance might 
materially affect the weight to be attached to his 
evidence; [p. 984, cols. 1 & 2; p. 984, cols, 1 & 2.] 


Winsor v. Queen, (1866) 1 Q. B. 390: 7 B. & S. 490; - 


36 L. J. M. O. 16l; 12 Jur. (nN. s.) 661; 14 L. T. 567; 
14 W. R. 696; 10 Cox. ©. C. 827, referred to. 
" (4) that, in so faras N was an accomplice, his 
evidence should be tested in the light of what 
corroboration ib received from other independent 
evidence, [p. 980, col. 2.] É 

Clause 4 of section - 842, Criminal Procedure 

ode, lays down the mannerin which the Court 
is to examine an accused person then before it 
as an accused person, and the words ‘the accused’ 
must be read as referring to the accused then under 
trial and examination by the Court. [p. 979, col. 
1; p. 983, col. 1.] 

Per Batchelor, J.—Section 348 of the Oriminal 
Procedure Code does not declare what would be the 
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consequences if an accused person did make a state- 
ment under inducement. Wheré the inducement is 
offered to a discharged accused who is taken as a 
witness, the objection to his evidence is good only 
so far as if relates to his credit, This construction 
seems to be favoured by section 118 of the Evi- 
dence Act which suggests that, in India, the rule 
generally is in favour of the admission of evi- 
dence, though the weight to be attached to it will, 
of course, be a matter for the Court’s consideration, 
Lp. 979, cols. 1 & 2,] 

An accomplice isẹ suspect witness, whose evi- 
dence must be received with great caution and 
should be materially corroborated before it is 
accepted. The scales must be held even; for, 
while it is essential that accused persons should 
be protected from conviction on the mere evidence 
of an untrustworthy accomplice, it is important 
that the requirements of the Legislature in this 
respect should not be so exaggerated by the 
Courts as to offer a practical guarantee of im- 
munity to persons guilty of grave offences which 
are, in their very nature, difficult of detection. 
When all legal precautions are taken and all 
relevant considerations are duly weighed, there 
remains the plain question whether the Judge or 
the Magistrate does or does not believe the 
particular accomplice. If, after all cautions have 
been observed, the Judge or Magistrate is con- 
vinced that the accomplice’s evidence is truc, it 
is his duty to say so and to give effect to his 
mental conviction. [p. 980, col. 2; p. 981, col. 1.5 


Per Shah, J.—It is legally open to the Crown to 
withdraw from the prosecution of any particular 
accused, even if it be for the purpose of securing 
him as a witness in the case. Ofcourse, it is 
for the Court, whose consent is necessary under 
section 494, Criminal Procedure Code, to exercise 
its discretion acpgording to the circumstances of 
each case, and it is open to that Court to give or 
withhold its consent. [p. 983, col. 1.] 


Obitery—There are no words in section 343, 
Criminal Procedure Code, to show that the pro- 
hibition contemplated by the section refers to the 
Court and not to any other person and that an 
‘accused person’ within the meaning of the section 
is the accused under examination and trial. A 
person who ceases to be an accused person in 
consequence of his discharge under section 494 
is a competent witness in the case against the other 
accused. [p. 984, col. 1.] 


There is a material difference between the posi- 
tion of a pardoned approver and the position ofa 
witness to whom an inducement is given by the 
Crown that, if he speaks the truth, a separaté 
charge against him would be withdrawn. In the 
one case the pardon is given openly to the 
knowledge of the parties and subject to the statutory 
conditions and limitations. In the other case, the 
fact of the inducement is known only to the 
party to whom inducement is given and to tHe 
party who gives the inducement and not to all 
the parties, not even to the Court, before the 
evidence relating to the inducement is given in 
the course of the trial. Besides, the approvers 
liberty is subject to the control of the Court, 
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whereas the liberty of the witnoss is in the hands of 
the party who is supposed tqhave held out the 
inducement. [p. 984, col. 2.) 


Criminal appeal from theconviction and sen- 
tences passed by the Additional District Ma- 
gistrate, Ahmednagar. 

Mr. Velinkar (with him Messrs. D. A. Khae 
and G. K. Chitale), for the Accused. 


Mr. Coyajee (with him Mr. 8S. 8S. Patkar, 
Government Pleader), for the Crown. 


JUDGMENT. 


BATCHELOR, J.—The arguments in this 
appeal have occupied us for more than 
three days. But so far from thinking 
that any part of that time was wasted, 
I amof opinion that the Court is indebted 
to the learned Counsel on both sides for 
the assistance which they have afforded us 
by their able and thoroughgoing argu- 
ments. Ina case of this importance it is a 
matter of much satisfaction to feel sure 
that no point which could possibly be urged 
in the appellant’s favour has passed nnnotic- 
ed. ° 


The appellant is one Govind Balwant 
Laghate who, up to the time of his suspen- 
sion in view of this prosecution, belonged 
to that excellent and deserving body of 
public servants, the Subordinate Judges. 
In that body he held a distinguished position, 
being a Subordinate Judge of the first 
class and drawing a substantial „salary of 
Rs. 800 a monty—a salary which, unless 
his mode of life was very extravagant, 
must have been more than sufficient for his 
needs, He has now been convicted of being 
a corrupt Judge. In more technical language 
he has been convicted under section 161 of 
the Indian Penal Code of receiving an 
illegal gratification, that is to say, a bribe 
in respect of the discharge of the duties 
of his office as Judge. According to the 
case for the Crown the bribe took the 
form of the gift of a horse, which was 
presented to theappellant as a bribe by the 
witness Narayandas Kanhayalal, whose 
adoptive sister Mirabai had at the material 
times an important suit pending in the 
appellant’s Court, Amidst much controversy 
there is one point upon which both sides 
seem agreed, and itis convenient to notice 
it now. I mean the patient and careful 
trial which the appellant had in the Court 
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of the, learned Trying Magistrate, and the 
lucid and exhawstive judgment in which 
that, Magistrate has discussed fully every 
point raised in argument and every material 
passage of the evidence on the record. In 
my opinion, if the merits of this case can 
be arrived at, and especially, if the evidence 
of Narayandas Kanhayalal can be” fairly 
considered, this appeal is hopeless. Whether 
because that was recognized by the appellant 
and his legal advisers or for some other 
reason unknown to me, it is the fact that 
the defence largely, if not mainly, was based 
on preliminary points of technical objec- 
tion. I call them technical, because their 
object, either confessedly or manifestly, was 
to stave off a consideration of the merits of 
the tase. Speaking for myself, I should 
have thought that a Judge accused—and, 
as he asserts, falsely accnsed—of corruption 
would have welcomed an opportunity of 
meeting that accusfition on its merits ina 
criminal Court, where the onus of proof 
was entirely on his accusers. That, however, 
ds not the course which this appellant has 
*elected to adopt. The course which he has 
adopted isa course perfectly open to him. 
But I will say candidly for myself that 
unless forced by law to a different view, 
I should be slow to allow in such a case 
as this any technical objection to, stand 
between tkis Court and the decision of 
the important question whether this appel- 
lant has or has not been proved to be 
corrupt. 

Now there were many points of technical 
objection raised in the Court of the learned 
Magistrate. Most of them have been abandon- 
ed, and I think wisely abandoned, in this 
Court. There remain, however, two which, 
since they were pressed by Mr. Velinkar, must 
be considered and decided by us. 

Both these points arise upon the same set 
of facts which may be explained as follows:— 

The Government by Exhibit 3 on the 
record sanctioned the prosecution of the 
appellant under section 161 of the Indian 
Penal Code or such other section as might be 
found applicable. By the order, Exhibit 7, 
Government appointed Mr. H. C. Cayajee and 
Khan Bahadur S. ©. Davar, or either or 
both of them, to conduct this prosecution. 
In a schedule affixed to that order are 
set out the charges upon which the trial 
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was to proceed, and the first of ‘those 
charges as appearing in the schedule 


referred to’ the appellant’s receipt of two 
distinct bribes, viz., the horse with which 
we are occupied in the present appeal, and 
two hundis for Rs. 55 and Rs. 59 with which 
this appeal is not: concerned. At the trial 
the learned Magistrate, wisely as I think, 
decided that these two charges should be 
tried separately, and the case which he frst 
took up was that in which the present appeal 
was lodged. The trial in this present case 
began onthe 5th July and the evidence of 
Narayandas Kanhayalal began on the 6th 
July. Prior to that date Narayandas 
Kanhayalal equally, with the present appellant 
had been an accnsed in respect of these 
offences of bribery. But,on the 6th July, 
Narayandas wasa witness and was not an 
accused in respect of the offence of bribery 
in regard to this horse. He still, however, 
remained an accused person to the bribery 
connected with the two hundis, and in that 
case he was not discharged from the position 
of an accused until the 17th July. I agree 
with Mr. Velinkar’s contention that when 
Narayandas Kanhayalal began his evidence 
as a witness on the 6th July, there had been 
given to him by the responsible authorities 
an impression or understanding that unless 
he told in this present case that which the 
Crown believed to be the truth, he was liable 
to be prosecuted on the charge connected 
with the hundis. In this state of the facts 
Mr. Velinkar urges that there has been by 
the Magistrate a violatation of section 342, 
clause 4, 0f the Criminal Procedure Code, 
inasmuch as, according to the argument, 
Narayandas Kanhayalal still occupied the 
position of an accused, so that no oath could 
be legally administered to him. That 
argument is admittedly based on the con- 
tention that Mr. Davar, who by the orders 
of Government was conducting the case for 
“the prosecution, had no authority to withdraw 
from the prosecution as against Narayandas 
Kanhayalal. The argument is that Mr. 
Davar’s authority was limited to the prose- 
cution of the present appellant, that con- 
Sequently he had no authority to withdraw 
the case as against Narayandas Kanhayalal. 
and that, therefore, the Magistrate’s order 
discharging Narayandas Kanhayalal upon 
Mr. Davar’s application was illegal. In my 
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opinion, however, the very basis of this ° 


argument fails, because I think that the 
fair construction to put upon the orders of 
appointment of Mr. Davar is to regard them 
as appointing that gentleman under section 
495 of the Criminal Procedure Code as a 
Public Prosecutor for the whole case. If 
that isso, then Mr. Davar was certainly 
competent to withdraw as against Narayandas 
Kanhayalal, and in that event it is admitted 
that the order of discharge would be good 
and that Narayandas would in this respect 
be a competent witness. 


Ithink further that the objection is bad, 
because Narayandas Kanhayalal cannot be 
regarded as “the accused” within the meaning 
of these words as they appear in section 342, 


-clause 4, That section is devoted to laying 


down the manner in which the Court is to 
examine an accused person then before it as an 
accused person, and the words “the accused” 
in clause 4.must, in my opinion, be read 
as referring tothe accused then under trial and 
examination by the Court. That admittedly 
was not the position occupied by Narayandas 
Kanhayalal on and after the 6th of July. 
In support of the view which I take as to 
the scope of section 342, clause 4, I may 


| refer to the decisions of this Court in Queen- 


Empress v. Mona ‘Puna (1), Empress v. Durant 
(2) and Queen-Hmpress v. Hussein Haji (3). 


The second of these preliminary objections 
as to procedure turns upon section 348 of the 
Criminal Procedure Code. That section 
provides that except as enacted in certain 
sections dealing with the tender of pardon 
to accomplices, “no influence by means of any 
promise or threat or otherwise shall be used 
to an accused person to induce him to disclose 
or withhold any matter within his know- 
ledge.’ The section does not declare what 
would be the consequences if an accused 
person did make a statement under induce- 
ment. But I will assume for the purposes 
of the argument that such a statement 
would be wholly inadmissible. Iam unable, 
however, to see that Narayandas Kanhayalal 
is affected by this proposition, because, from 
what I have said beforé, it will be slear that, 


(1) 16 B. 661. 
(2) 23 RB. 213. 
(3) 25 B. 422; 2 Bom. L. R. 1098. 
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in my opinion, the inducement offeréd to 
Narayandas Kanhayalal was offered to him 
not asan acensed in the kundi case, but as 
a witness in the present case. In that view 
the objection, invalid as to the admissibility 
of Narayandas's testimony, would be quite 
good asan objection only to Narayandas’s 
weight or credit. And I agree that the 
objection is good so far as it refers to credit. 
That, I think, is a sufficient technical answer 
to this technical objection, though I note that 
in Queen-Empress v. Hussein Haji (8) Mr. 
Justice Candy said that section 343 evidently 
referred to the same accused persou who 
had been named and described in segtion 
342, For the purposes of the present 
argument ib is not necessary for me to 
commit myself to a formal agreement with 
Mr. Justice Candy’s opinion, though I must 
not be taken to suggest any dissent from 
it. Itis enough for our present purposes 
to observe that section 343 mfst incon- 
testably be limited in some way or other, 
If A is aceused of murder and B happens 
at the same time to be accused of an 
uorelated theft, and if some one interested 
on behalf of Ain the murder case makes a 
promise to Bto induce him to give evidence 
tending.to exonerate A, and if all these 
things are proved at the time that Bs 
evidence is tendered before the Cotrt on 
the trial of A, then it is my opinion that 
B would be a competent witness in spite 
of the inducement, though, of course, the 
inducement alleged would diminish the 
credit to be attached to him. This con- 
struction seems to me to be favoured by 
section’ 118 of the Indian Evidence Act, 
which. provides that-all persons shall be 
competent to testify unless the Court 
considers that they are prevented from 
understanding the questions put to them or 
efrom giving rational answers to those 
questions by tender years, extreme old age, 
disease, whether of body or mind, or any 
other cause of the same kind. This section 
suggests, what numerous Judges have 


“observed, that in India the rule generally: 


is in favour of the admission of evidence, 
though the weight to be attached to it 
will, -of course, be a matter for the Court’s 
consideration. The Indian rule is, I think, 
certainly not less liberal as to the admis- 
sion of evidence than the rule in England, 
And in England it appears to me, from 
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such” authorities as have been referred to 
before us, that Narayandas Kanhayalal 
would be held to be a-competent witness. 
Upon this point reference may be made to 
Winsor v. Queen (4), where the woman 
Farris was accepted as an admissible wit- 
ness, though she had been jointly indicted 
with the prisoner under trial, though she 
had pleaded not guilty, and though that 
plea of bers was at the time undisposed 
of. To this effect also the law in England 
is stated in Roscoe’s Criminal Hvidence, 
12th Edition, page 113. On these grounds 
Il am of opinion that there is nothing in 
section 343 of the Criminal Procedure 
Code which rendered Narayandas Kan- 
hayalal incompetent or inadmissible as a 
witness. 

I may mention, though not asa necessary 
part of the argument, that Narayandas’s 
evidence in this trial lasted from the 6th 
July to thé 2nd August. He was discharg- 
ed as an accused in the hundi case on‘ the 
17th July. Under the law which provides 
that the witness’s evidence should be read 
out to him when it is finished, his testi- 
mony as a whole must, I think, be 
referred to the date on Which it was read 
out to him and accepted by him. That 
would be the 2nd of August, a date on 
which*he had already Been discharged in 
the hundi case. I mention this not as 
essential to the removal of the appellant’s 
objections, but as a point worth noticing 
if only on the question of the credit of 
Narayandas Kanhayalal, 

These preliminary points being thus 
overruled, we come to the question of the 
value or the worth-of Narayandas Ka- 
nhayalal’s evidence. Upon that point I quite 
agree with the learned Magistrate that 
Narayandaa is on general principles a bad 
witness. He was an accomplice in this 
offence of bribery, and though not, in my 
opinion, by any means the worst kind of 
accomplice, still undoubtedly an accomplice. 
Moreover, I believe that, when he gave his 
evidence, there was present to his mind ar? 
impression that if he deposed to what the 
Crown believed to be the truth, it would 
be advantageous to him in regard to his 
position in the connected kundi case. All 


that may be freely allowed, but in my 

(4) (1866) 1 Q. B. 390; 7 B. & S. 490; 35 L. J. MG 
161; 12 Jur. (x. s ) 56]; 14 L. T. 567; 14 W. R. 695; 10 
Cox. O. O. 327. 
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“judgment the worth of a witness is to be 
determined not by general principles in the 
abstract, but by general principles as applied 
to the particular facts of each case. Though 
much argument has been devoted to this 
topic and Mr. Velinkar endeavoured to 
disabuse me of the idea which I hold, I 
must still adhere to my view, in regard to 
the weight of Narayandas’s testimony, that 
the witness stands in no appreciably worse 
position than any -other accomplice witness 
giving evidence under a conditional pardon. 
Now the assessment of the evidence of such 
witnesses is a familiar task to our Courts, 
and there is no reason to think that the 
assessment of Narayandas's evidence presents 
apy insuperable difficulty. In so far as he is 
an accomplice the Jaw, as laid down in 
sec'ions 133 and 114, ill. (b), of the Indian 
Evidence Act, declares that while the 
Courts should ordinarily make a presumption 
against the credit of an accomplice, tbat 
presumption may be displaced by other 
circumstances, notably by sufficient cor- 
roboration of the accomplice on material 
points. I certainly have no wish to say 
anything calculated to induce any lower 
Court to believe an accomplice lightly. 1 
entirely agree that an accomplice is a 
suspect witness, whose evidence must be 
received with great caution and should be 
materially corroborated before it is accepted. 
All that is true, but it is not, in my 
opinion, the whole truth. The scales 
must be held even; for, while it is essential 
that accused persons should be protected 
from conviction on the mere evidence of 
an untrustworthy accomplice, it is also, in 
my view, important that the requirements 
of the Legislature in this respect should 
not be exaggerated by the Courts as to 
offer a practical guarantee of immunity to 
persons guilty of grave offences which 
are in their very nature difficult of detection, 
1t seems to me that when all legal precautions 
have been takenandall relevant considerations - 
duly weighed, there remains the plain ques- 
tion whether the Judge or Magistrate does or 
does not believe tha particular accomplice. 


That, I think, is a question which if is 
the Judges or Magistrates duty to 
answer. And, if after all cautions have 


been observed, the Judge or Magistrate 
is convinced that the aceomplices evidence is 
true, I conceive it to be his duty to say so 
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and to give effect to his mental conviction. 6 District to the 


This process, in my opinion, is in direct 
conformity with the definition of the word 
proved”, as that definition is given inthe 
Indian Evidence Act. It may be, of 
course, thatat the end of all things the 
Magistrate may still remain doubtful 
whether he can believe the accomplice or 
not, and if he does remain doubtful, he 
must say so. But within my experience 
that attitude of mere hesitating doubt is 
not likely to occur usually where, as 
here, a vigilant and observant Magistrate 
has had an accomplice witness for many 
_ days before him under examination and 
cross-examination. I, therefore, approve of 
the manner in which the Magistrate has 
dealt with this part of the case, and it 
appears to me that great weight is due 
by this Court to the Magistrate’s appre- 
ciation of Narayandas’s testimony. For, the 
Magistrate bas believed Narayandas not 
lightly or hastily but only after mature 
consideration of all the evidence and after 
allowing the fullest weight to the weak- 
nesses and infirmities to which the witness’s 
testimony is inevitably subject. 


[His Lordship then discussed the evidence 
and coneluded:— ] 

In my opiniot, therefore, the conviction and 
sentence should be confirmed and the appeal 
should be dismissed. 

Before parting with the case I desire to 
put on record my sense of the valuable 
services which the Police Officers concerned 
in this investigation have rendered to the 
cause of publie justice. 


Saag, J—At the outset I desire to ex- 
press my general agreement with the ob- 
servations made by my learned brother as 
to the. assistance which the Court has 
received from the full and clear arguments, 
of the Counsel on both sides, as to the 
patience and care which have been brought 
to bear by the learned Magistrate upon 
this trial, and as to the fair and efficient 
manner in which the investigation has beene 
made in this case by the investigating Police 
“Officer. 

The appellant, Govind Balwant Laghate, 
was the first class Subordinate Judge at 
Nasik in September 1913, and it was on the 
25th S ptember that his transfer from that 
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District of Nagar, was 
gazetted. Before that time two cross-suits 
had been filed in the Court of the first class 
Subordinate Judge at Ahmednagar in which 
one Mirabai was concerned. That Mirabai 
is the adoptive sister of one Narayandas 
Kanhayalal. She is a widow and her 
case was managed by her brother. This 
Narayandas lives at Chandwad and is 
trading at Chandwad, lLasalgaon and 
Bombay in the name of Kanhayalal 
Benkatlal. The prosecution case ,is that 
he, being desirous of interesting and 
influencing the accused Laghate in 
favour of his sister with reference to her 
claim, went to the accused and sawe him 
on the 4th of October. He repeated his 
visit to him on the Sth of October, and 
on that day it is said that he made a 
payment of Rs. 24 to *the accused and 
an arrangement was entered into between 
them whereby he undertook to supply a new 
horse to him and to take his old horse from 
him. This is the first stage in the prosecution” 
story. Ib is said that during the following 
Christmas holidays the accused, who was 
then working as a first class Subordinate 
Judge at Nagar, went with MNarayandas 
Kanhayalal from Ahmednagar to Bombay, 
that the expenses of the trip were defrayed 
by Narayandas and that when he, was in 
Bombay, two hundzs were given by Narayandas 
to him by way of further bribe; this is 
the second stage in the prosecution story. 
The third stage in the story is that during 
the Shimga holidays, in March 1914, the 
accused and Narayandas again went to 
Bombay when the accused made a demand 
of an annual payment of Rs. 300 for the 
benefit of his private temple of Ram at 
Poona. 

During this time the suit of Mirahai was 
slowly progressing; but it was ultimately 
compromised on the 29th of June. It is 
not suggested in this case that any favour 
in fact was shown to Mirabai in the 
course of the suit, and I do not, therefore, 
consider it necessary to state in detail 
the progress of the suit during this 
period. 

In November 1914, in consequence of 
certain information received, the Criminal 
Investigation Department was asked to 
make inyestigation with reference to tig 
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allegations which were then made, and as 
a result, the Inspector, Mr. Girdharsing, 
lodged a complaint on the 19th February 
1915 after the necessary sanction of the Local 
Government was obtained. On this com- 
plaint, an order was made under section 202 
of the Criminal Procedure Code authorizing 
the same officer, the complainant, to make 
further investigation.- Then, on the 17th 
of May 1915, a further sanction was 
granted by the Local Government with 
reference to several charges of .bribery 
against the present. -accused, and the 
charge with which we are concerned in 
this case is the very first charge mentioned 
in the schedule attached to that order. 
Then, on the 17th of June, there was a 
complaint made against the accused Laghate 
and two others, Narayandas and Jagannath, 
by the same officer with reference to the 
horse and hundis said to have been given as 
bribes to Laghate, with the result that 
both the complaints were sent for trial to 
*the Additional District Magistrate, who 
ultimately tried the present case. 

On the 5th of July, which was the day 
fixed for the trial of all the three 
accused on the charges mentioned in the 
complaint of 17th June, on the application 
of the prosecuting Pleader, Mr. Datar, the 
learned Magistrate decided to separate the 
trials with reference to the two heads of the 
charge against the accused. The result was 
that the case relating to the hundis was 
separated and kept aside, and the trial of the 
ease relating to the giving of the horse 
as a bribe was proceeded with. After the 
trials were thus separated, an application 
was made on behalf of the prosecution in 
this case to withdraw from the prosecution 
of the accused Narayandas; and with the 
consent of the Court to the withdrawal, 
an order of discharge was made by the 
learned Magistrate as provided in section 494 
of the Criminal Procedure Code. Narayandas 


wag examined as a witness in tha case. 
His examination commenced on the 6th 
of July and his examination, before the 


charge was framed, was finished on the 
15th of Julyand his further cross-examination 
was proceeded with, after the charge was 
framed, on the 30th of July and 2nd of 
August. 


“I haye so far stated the prosecution 
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.¢ase briefly, and the facts connected 
with the investigation which ultimately 
led to the present proceedings. On a 


consideration of the evidence of the case, 
including the evidence of Narayandas, the 
learned Magistrate has come to the 
conclusion that the charge is clearly proved 
against the appellant and has accordingly 
convicted and sentenced him. It is against 
this order of conviction and sentence that 
the present appeal is preferred, which 
was originally filed in the Sessions Court 
af Ahmednagar and subsequently transferred 
to this Court. 

It is urged by Mr. Velinkar for the 
appellant that the order of discharge made 
under section 494 is not valid, because 
Mr. Davar had no authority to withdraw 
from the prosecution of Narayandas, and 
that as there was no valid discharge 
Narayandas was, at the time when he was 
examined as a witness, an accused person 
in the case within the meaning of section 
342, Criminal Procedure Code, and therefore, 
not a competent witness. 


The second argument urged by Mr. 
Velinkar is that when Narayandas was 
examined as a witness, he was an accused, 
person in the hundi case which was then 
pending, and as he was at the time of 
giving evidence under the inducement of 
a prospect held out to him that the Crown 
prosecution in 
the hundi case if he gave his evidence in 
this case properly, the provisions of section 
34¢ of the Code have been contravened; 
and it was suggested that the evidence 
taken contrary to the provisions of -the 
section would not be admissible. 


As regards the first contention it really 
depends upon the construction to be placed 
, upon the order of the Government: which 
was made on the 17th of May 1915. No 
doubt in that order it is stated that Mr. 
Coyaji and Khan Bahadur Davar shall 
conduct the prosecution of the accused, and 
eat that date the only accused was Laghate. 
The complaint against the other accused 
was made subsequently. But it seems to 
me on a fair construction of this order 
that the appointment of these gentlemen 
is not with reference to a particular accused, 
but with reference to a particular case, 
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That is the kind of appointment, for which 
provision is made in section 492 as well 
as section 495. of the Criminal Procedure 
Code; and if the appointment was for the 


case, it seems to me that if any other 
accused person came to be implicated 
subsequently, both of them would be 


competent’ to conduct the trial as against 
all the accused. It is clear that Mr. 
Davar, who withdrew from the prosecution 
of Narayandas, was really an officer specially 
appointed by the Local Government to 
conduct the trial in the lower Court within 
the meaning of section 495. It follows 
that under the second clause of that section 
he .would have power to withdraw from 
the prosecution as provided by section 494; 
It seems to me, therefore, that the only 
objection urged against the validity of the 
discharge fails. = 

An objection was taken on behalf of 
the defence in the lower Court at the time 
this order of discharge was made that as 
the object of the prosecution was to secure 
the evidence of Narayandas as a witness, 
it would not be right for the Court to 
give its consent to the withdrawal and to 
make the necessary order of discharge. 
But having regard to the . decision in 
Queen-Empress v. Hussein Haji (3) it is 
clear that it is legally open to the Crown 
to withdraw from the prosecution of any 
particular accused, even if it be for the 
purpose of securing him as a witness in 
the case. Of course it is for the Court, 
whose consent is necessary under section 
494, Criminal Procedure Code, to exercise 
its discretion according to the circumstances 
of each case, and it is open to that Court 
to give or withhold its consent. It follows 
that the order of discharge being valid, 
Narayandas ceased to be an accused person 
in the present case: and the only provision, 
which could prevent Narayandas from being 
examined as a witness contained in sub- 
section 4 of section 342, would have no 
application to him at the time when he 
was tendered as a witness. “The accused’ 
mentioned in that sub-section is the accused 
then under trial and examination and no 
other. This view has been taken in 
the case of Empress v. Durant (2) and it 
also derives support from Queen-Emopress v. 
Mona Puna (1), in which it has been held 
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. . 
that by the word ‘accused’ in section 342 
is meanta person over whom the Magistrate 
or other Court is exercising jurisdiction. 
This contention must, therefore, be dis- 
allowed. 

The szcond contention which has reference 
to section 343 of the Criminal Procedure 
Code, is based upon the allegation that 
when Narayandas commenced to give his 
evidence, he was under the influence of 
an inducement that he would be able to 
secure immunity from prosecution in the 
hundi case, only if he gave his evidence 
in the present case in a manner which 
“the prosecution would believe to be frue. 
It was urged with reference to this contention 
by Mr. Coyaji that really there was nothing 
to show that while giving evidence he 
was under the influente of any such 
inducement. But it seems to me that the 
evidence of the investigating officer and 
the letter which thea District Magistrate 
wrote to Mr. Davar on the 5th of July 
1915 and the statement of WNarayandas 
taken together show that the witness 
Narayandas was an accused person in the 
hundi case and that while that case was 
kept pending against him, an order of 
discharge in the present case was obtained, 
and it is quite ae fair inference te draw 
that he was then under the belief that 
he would obtain his immunity from prosecu- 
tion in the hundi case only if he gave his evi- 
dence in a‘truthful manner or under the 
circumstances, in other words, if he satisfied 
the prosecution. 

Under these circumstances it seems to me 
that the contention of Mr. Velinkar that 
Narayandas, when examined from the 
6th to .the 18th of July, was under this 
inducement to earn his immunity in the other 
Case which was pending against him, is made 
out; and it is obvious under the circumstances 
that it would really mean that Narayandas 
would have strong reasons to think that his 
immunity would largely depend upon his im- 
eplicating the present accused, whom the 
prosecution believed to be implicated in this 
affair. ° 

The question then arises, whether this 
kind of influence is within the prohibition in 
section 343 with reference to the person in, 
the position of Narayandas. It is urged by 
Mr. Coyaji that section 343 has no application 
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as, inthe first place, it really refers to, and 
provides against, the influence being used by 
a Court and not by anybody, and, secondly, 
that the expression ‘an accused person’ in 
the section really refers to ‘the accused’ 
referred to in section 342, that is, to the 
accused then under trial and examination and 
to no other person. Ido not desire in this 
case to express any definite opinion on the 
scope and meaning of section 343, as it is not 
necessary to do so. But it does seem to me 
that there is a difficulty in accepting the 
limited construction suggested by Mr. Coyaji. 
There are no words in the section to show 
that the prohibition contemplated by the 
section refers tothe Court and not to any 
other person, and that an accused person, 
within the meaning of the section, is the 
acensed under examination and trial. There 
is some force in the argument on the other 
side that Narayandas was undoubtedly an 
accused person in the kundi case, and that 
the fact that he was to be examined as a 
witness in the horse case would make no 
difference in his position.as an accused in the 
hundi case. It is also urged by Mr. Velinkar 
that in this Chapter, which relates to 
general provisions as to ‘inquiries and trials, 
there are several sections dealing with 
different and independent matters and that 
there is no necessary connection between 
sections 342 and 343. It is not necessary, 
however, for the purposes of this case tu 
express any definite opinion on the ap- 
plicability of section 343 to the circumstances 
under which Narayandas came to be 
examined in this case. I feel quite clear 
that, even assuming that section 343 would 
apply to such inducement as must be deemed 
to have been held out to Narayandas in 
this case, the admissibility of the evidence 
. of Narayandas asa witness in this case ise 
not in any way affected. He remains a 
competent witness in this case, because he 
ceased to be an accused person in consequence 
of his discharge under section 494, Criminal 
Procedure Code, and the only provision* 
which would render him incompetent as a 
ewitness, viz.“ sub-section 4 of section “342, 
would have no application. 

Whether the provisions of section 343 
have been contravened or not, it is clear 
that the circumstances under which Nara- 
yandas was examined as a witness must 
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materially affect the weight to be attached 
to his evidence. It is not the evidence of 
an ordinary accomplice; but it is the evidence 
of an accomplice who, while giving 
evidence, is under the inducement of 
securing his own liberty in the connected 
case. It is not unfair to say ‘that he is 
a witness whom even the prosecution were 
not prepared to trust to tell the truth 
without keeping the hundi case pending 
against him. 

I desire to deal here with two arguments 
urged by Mr. Coyaji with reference to the 
weight to be attached tothe evidence of 
Narayandas. It was urged by him that he 
would not bein any worse position than 
a pardoned ‘approver. ‘I am not able to 
agree with this contention. The difference 
between the two positions to my mind is 
that in the one case the pardon is given 
openly tothe knowledge of the parties and 
subject to the statutory conditions and 
limitations. In the other case the fact of 
the inducement is known only to the party 
to whom the inducement is given and to 
the party who gives the inducement and 
not to all the parties, not even to the 
Court, before the evidence relating to the 
inducement is adduced in tbe course of trial. 
Besides, the approver’s liberty is subject to 
the control of the Court, whereas the liberty 
of the witness in the position of Narayandas, 
in the first instance, is in the hands of 
the party who is supposed to have held out 
the inducement. — 

The second argument is that though up 
to the l7thof July there may have been 
this inducement, still after the 17th of 
July when the order of discharge was made 
in the hundi case, there could be no such 
inducement operating on his mind. This 
argument is plausible but not sound; because 
it seems to me that the whole story was 
really given out at a time when the induce- 
ment would be operating on his mind and 
the fact that the document ceased to exist 
subsequently would, not materially affect the 
position. After his examination was finished 
on the 15th July, it was hardly open to him 
to go back upon his story in his further 
cross-examination on the 30th July and 2nd 
August as suggested by Mr. Coyaji. f 

[His Lordship then discussed the evidence 
and coneluded;— | 
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These are really the material points in the” 
story of the prosecution, and it seems to me 
that even without the evidence of Narayandas 
the case for the prosecution, so far as 
the giving of the horse as an illegal 
gratification is concerned, is clearly proved; 
and Ihave no hesitation in saying that this 
conclusion is consistent with, and derives 
further support from, the evidence of 
Narayandas. It follows that the charge is 
established and thatthe conviction of the 
accused under section 161, Indian Penal Code, 
is proper. i 

As regards the sentence, having regard 
to all thecircumstances, Ido not think it 
“is excessive. 


1, therefore, agree thatthe conviction and 
sentence must.be confirmed and the appeal 
dismissed. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
URIMINAL Rererenoe No. 65 or 1916. 
May 10, 1916. 

Present: —Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Sheepshanks, 
NABIN CHANDRA AICH— 
APPLICANT 

versus P 
NOAKHALI MUNICIPALITY — 
OPPONENT. 

Bengal Municipal Act (III B.C. of 1884), ss. 175, 
176, 178, 179, non-compliance with provisions of, 
—-Conviction under s. 218, legality of. 

The conviction of, and sentence passed upon, an 
accused under section 218 of the Bengal Municipal 
Act cannot be sustained, where the essential pre- 
liminary steps in compliance with the provisions of 
all the sections 175, 176, 178 and 179 of the Act, 
had not been observed before an application was 
made to the Magistrate under section 202 of the 
Act for his criminal prosecution. [p. 986, col. 1.1 

Criminal reference by the Sessions 
Judge, dated the 26th April 1916, against 
a conviction and sentence by the Sub- 
Divisional Officer, Noakhali, dated the 15th 
February 1916. 
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ORDER.—Thisis a reference under stction 
438, Criminal Procedure Code, by the Sessions 
Judge of Noakhali recommending that the 


` conviction of the accused and the sentence 


passed on him under section 218 of the 

Bengal Municipal Act by the Sub-Divisional 

Magistrate of Noakhali may be set aside. 
The accused put up a fence and is alleged 


to have thereby encroached on a public drain, 
which lies towards the east of a public road 


‘within the Noakhali Municipality. On the 


20th December 1915, the Municipality 
served a notice on him under section 202 
requiring him to remove within eight days the 
fence, which was described as an obstruction. 
The accused preferred an objection on the 
23rd December, stating that the fence put 
up by him was not an obstruction as the 
eastern part of the drair appertained to the 
land of an adjoining school. On that very day 
the Chairman passed an order in the follow- 
ing terms: “I have seen the place. Nabin 
Chandra Aich (the accused) has encroached® 
on the Municipal drain. Move District 
Magistrate requesting criminal prosecution 
against him.” The petitioner was then 
placed on his trial and was fined Rs. 10 
under section 218 of the Bengal Municipal 
Act by the Sub-Divisional Magistrate, to 
whom the case was made over by the Dis- 
trict Magistrate. The legality of this con- 
viction is in question before us. 


Part V of the Bengal Municipal Act in- 
cludes sections 173—219. Section 175 pres- 
cribes the procedure to be followed in all 
cases where the owner or occupier of any 
land is required to execute any work or to 
do anything within a specified time. The 
first step is the service of the notice on the 
owner or occupier, who is required to execute 
such work or to do such thing in the manner 
provided in sections 356 and 357. The 
second paragraph of section }75 sets ont the 
substance of the contents of the notice. Sec- 
tion 176 allows the person on whom the notice 
has been served to prefer a written objection 
to the Commissioners within a prescribed time. 
The second paragraph of section 176 and the 
first paragraph of section 177 specify the 
Municipal authority by whom the objection 
is to be heard and disposed of. Section 
178 then lays down that after the objection 
has been heard, an order shall be recorded, 
withdrawing, modifying or making absolute 
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the rgquisition against which the objection 
is preferred. If the requisition is not with- 
drawn on the objection, the order must 
specify the time within which the requisition 
shall be -carried out, which shall not be less 
than the shortest time which might have been 
mentioned in the original requisition. Section 
179 next provides that such order shall be 
explained orally to the objector, should he 
be present at the office of the Commissioners, 
or if such order cannot be so explained, notice 
of the order shall be served on him in the 
manner laid down in section 356. Then fol- 
lows the very important provision in section 
179 that such explanation of or service of the 
notice*of the order si.all be deemed a requisi- 
tion duly made under the Act to execute the 
work or to do the thing required. It is con- 
sequently plain that there are two distinct 
stages in the prelimifiary procedure; there is, 
first, the initial notice under section 175 follow- 
ed by the objection, if any, on the part of the 
po notified and there is, nevt, the explana- 
ion or notification of the order absolute, 
if any, made after his objection had been 
heard. This procezure is, by virtue of section 
175, applicable in its entirety to a case under 
section 202. In the case before us, as is clear 
from the facts already recited, there was 
compliance with the provisions of sections 
175 and 176 but not with thoge of sections 172 
and 179. Consequently thero was a failure to 
observe the essential preliminary steps before 
an application could be made to the ‘ Magis- 
trate under section 202. The proceeding 
before the Magistrate was thus without juris- 
diction and the convicition and sentence can- 
not be sustained. 


We accordingly accept the recommendation 
of the Sessions Judge, set aside the conviction 
and sentence on the petitioner and direct 
that the fine, if paid, be refunded. 


Conviction and sentence set aside. 
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CALCUTTA. HIGH COURT. 
CRIMINAL ÅPPRAL. 

May 2, 1916. 
Present:—Sir Asatosh Mookerjee, KT., 
and Mr. Justice Sheepshanks. 
LAKHIM] RAM GAGOI— 
APPELLANT 
versus 
EMPEROR—Opposite Party. 


Appeal—Assistant Sessions ` Judge, judgment of— 


` Sentence under each of two sections, Penal Code, 4 


years, sentences to run concurrently—Jurisdiction— 
Criminal Procedure Code (Act V of 1898), s. 408. 


Where an ‘Assistant Sessions Judge sentences an 
accused to imprisonment for a period not exceeding 
four years under each of two sections of the Penal 
Code, the sentences to run concurrently, an appeal lies 
to the Sessions Court and notto the High Court. 


Criminal appeal against the order and 
sentence of the Assistant Sessions Judge, 
Assam Valley Districts, dated the 17th 
March 1916. : 


ORDER.—In the case mentioned, So- 
miruddin Sonar v. Emperor, the accused 
had been convicted of an offence under 
one section only of the Indian “Penal Code 
and sentenced to imprisonment for a term 
of two years; ib was ruled by Sharfuddin 
and Chapman, JJ, that as the trial had 
been held by an Assistant Sessions Judge, the: 
appeal lay, under section 408 of the Crimi- 
nal Procedure Code, to ‘the Court of Ses- 
sion and not to the High Court. In the 
case before us, the -accused has been con- 
victed and sentenced under two sections 
of the Indian Penal Code; the sentences, 
however, are directed to run concurrently. 
The appeal, we think, lies to the Court of 
Session; this view is in accord with that 
adopted by Chandavarkar and Heaton, JJ. 
in Tulsidas Lakshman v. Emperor (1), namely, 
that wherean Assistant Sessions Judge passes 
Sentences upon an accused, each of which 
is four years or under, and they are order- 
ed to run concurrently, the appeal from 
the conviction and sentence lies to the 
Sessions Court and not to the High Court. 
A similar opinion had been expressed by 
Clark, C. J., and Mande, J., in Sher Muhum- » 
mad v. Emperor (2). 


w 8 Ind. Cas. 171; 11 Bom. L., R. 544; 10 Cr. A J. 
250 
(2) 25 P. R. 1901; 3 Punjab Cr. R. -2508 
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-Let the petition of appeal be returned 
‘for presentation to the proper Court. 
Appeal petition returned. 
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PUNJAB CHIEF COURT. 

APPEAL FROM OrneRk No. 1192 or 1915. 
January 22, 1916. 
Present:—Mr. Justice Chevis and 
Mr. Justice Scott-Smith. 

KAIMI AND orpers—Convicrs — APPELLANTS 

versus 
~ HMPHROR—Responpvent. 

Practice—Sessions case—Duty of prosecution to 
produce all eye-witnesses before Committing Magistrate 
—Presumption—Death sentence on more than one 
accused for murder of one man, legality of. 

All persons said to have witnessed a murder should 
be produced before the Committing Magistrate, 
though’ it‘ is not necessary for a Public * Prosecutor 
to. tender in the Sessions Court any witness who, 
he may have reason to believe, will give false evi- 
dencé. [p. 988, col. 1.] 

Ram Ranjan Roy V, Emperor, 27 Ind. Cas. 554; 
19 C. W. N; 28; 42 C. 422; 16 Cr. L. J. 370, followed, 

Where an eye-witness is not produced before the 
Committing "Magistrate, tho natural presumption is 
that he would not support the case for the prosecu- 
tion. [p. 988, col. 1.) 

From the legal point of view, more than one person 
may bo sentenced to death for the murder of one man 
where the death sentence is fully merited in the case 
of each, though in such cases the Crown may exercise 
its prerogative of mercy. [p. 989, col. 2.] 


Appeal from the- order of the Sessions 
‘Judge, Lyallpur, dated the 25th November 
1915. 

Messrs. Kirkpatrick and Meakins, for the 
‘Appellants. 

Mr. Dalip Singh for the Additional Gov- 
ernment Advocate and Mr. Ganpat Rai, 
for the Complainant- Respondent. 

JUDGMENT. 

_Caevis, J~—The five appellants, Kaimi, 
Daimi, Ali, Muhammada and Mughla, have 
been. convicted of the murder of Shaman 
on the night of 14th-15th Angust, and 
sentenced to death. The caseis before us 
on appeal, and also under section 374, 
Criminal Procedure Code, “for orders as to 
confirmation of the death sentence. 

* Of the appellants the first three are 
brothers, and the other two are cousins of 
the first three. - 

It is amply proved, and admitted by the 
defense, that some months before the. murder 
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deceased had abducted and afterwards 
married Musammat Khatun, an unmarried 
daughter of Kaimi appellant, and that, 
in consequence of the enmity which resulted, 
thirteen men on each side were bound 
down to keep the peace. _ All of the present 
appellants were included in the men so bound 
down. 

The evidence for the prosecution is that 
on the night of the murder (]4th-15th 
Angust) Shaman was sleeping inhis dera, 
and Ahmad Din chaukidar, Sikandar, 
Muridi and Dalla (or Daula) were also 
there. About one watch before sunrise 
the five appellants entered, Ali being armed 
with a kahi, Daimi with a hatchet, and 
the rest with dangs. Mubammada and 


_Mughla held down Dulla, Kaimi stood near 


to and threatened Ahmad Din, while Ali and 
Daimi struck deceased with their weapons, 
inflicting fatal blows. The five then ran’ 
off, Ali and his two brothers in one direc-° 
tion, Muhammada and Mughla in anothers 
The alarm was then given, and Muham- 
mad Bakhsh, brother of deceased, and 
Varyama lambardar and others arrived and 
report was sent off to the thana. The 
appellants were searched for, but not found 
at their houses. Report reached the thana 
(about 16 miles away) at 10 a.m. on 15th 
August. The Pblice reached thee village 
that evening, and the usual investigation 
commenced. None of the appellants were 
then present. The following day (16th 
August) Kaimi and Mughla put in an 
appearance, Daimi was found at his dhow 
(cattle-shed) and arrested after an attempt 
to run away, Muhammada also was arrested 
that day, but Ali was arrested some days 
later. 


No blood-stained garments or weapons 
are forthcoming. A kahi was found in 
Kaimi’s charri field, but it is not proved to 
be connected with the murder As to 
tracks none were ‘found at the spot, 
but some distance away certain tracks 
were identified by the tracker as those 
of Kaimiand Daimi. These tracks were in 
a public place, so this evidence is of ng 
importance. 


- The principal witnesses in the case are 
Ahmad Din, Dalla and Sikandar. Tha 
fourth person said to haye witnessed the 


. 
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murdér, Muridi, was not produced as a 
witness either in the Sessions Court or 
before the Committing Magistrate. The only 
reason given for his non-production is that 
found in the evidence of Muhammad Bakhsh, 
deceased’s brother, viz., that Muridi is under 
the influence of certain persons who are 
related to or friends of the appellants. 
Counsel for appellants comments severely 
on the non-production of this witness, and 
quotes Ram Ranjan Roy v. Emperor (1). 
We certainly think that all persons said to have 
witnessed the murder should have been 
produced before the Magistrate, though it 
is not, necessary for a Public Prosecutor to 
tender in the Sessions Court any witness 
whom, he may have reason to believe, will 
give false evidence. After this lapse of 
time wethink it would be useless to have 
Muridi called and examined, and we proceed 
to dispose of the appeal on the record as it 
stands. We think, however, that the 
enatural presumption is that Muridi, if he 
were called, would not support the case for 
the prosecution. 

As to Sikandar, Dulla and Ahmad Din, 
we consider no sufficient reason for doubting 
the substantial truth of their statements has 
been made out, though we certainly have 
considerable doubt as to that part of their 
story which states that Sikdndar and Muridi 
pursued Ali and his brothers. If there 
was any pursuit at all it was probably a mere 
pretence, started after the culprits had got 
well away. Sikandar is certainly one of 
deceased’s party, as he too was bound down 
to keep the peace. Ahmad Din is chaukidar 
of the village. He it was who reported to 
the Police that both parties should be bound 
down to keep the peace. Dulla was on 
thikri patra duty that night, he certainly is 
not shown to be a partisan. 

Great stress is laid on the medical evidence, 
which states that semi-digested food was 
found in deceased’s stomach. Muhammad 
Bakhsh, decersed’s brother, says deceased 
had eaten kis evening meal at the usual time. 
Putting this at about 9 r. M., and allowing 
4 hours for digestion (though this is only 
a rough guess, as many things may retard 
digestion), it would appear as if the murder 
must have been committed at about mid- 


e (1) 27 Ind. Oas 554; 19 O, W. N. 28; 42 O, 422; 16 
Çr, L. J, 170. 
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hight. Yet according to the prosecution 

witnesses it occurred in the latter part of the’ 
night, one watch before dawn, say about 

3a.m. The argument is that the murder 

must have occurred at about mid night, ard 

that if it was not discovered till abont 3 A. M., 

nobody conld have seen the assailants. But 

it seems to us much more likely that the 

witnesses have put down the murder as 

occurring later in the night in order to make 
out that report was sent off promptly to the 
thana. Further, witnesses who have no watches 
are frequently very vague in fixing the hour 
of night when a certain eyent occurred. In the 
day they have the sun to guide them. At 
night after they have once been to sleep and 
have then woke up, it is difficult for them to 
fix the hour. We take it as pretty certain 
that report was not sent off to the thana for 
some time after the murder occurred. The 

lambardars would arrive, all the village would 

assemble and talk over matters, tracks would 
be looked for, witnesses would be telling their 

tales, probably some one would go to see if 
the persons accused were at their homes and 
soon. Time would slip by faster than people 

suspected, and whenday dawned the time of 
the murder would probably: be put down later 
than the real time. Dulla, who was on 
watch duty that night, should, however, know 
roughly what time of night it was when the 
culprits came, unless he too had been to 
sleep. Soon the whole the chances seem ts 
be that the hour has been intentionally 
advanced a bit, in order to make it appear 
that report was sent off without delay. We 
see, however, no sufficient reason to suppose 
that this means that the whole case is con- 
cocted. That Dulla and the other two eye- 
witnesses were sleeping in deceased’s dera 
that night we do not doubt, and we do not 

think it at all likely that they could have 

slept peacefully while a man was being 

murdered close by. The noise of the blows 

must, we think, have aroused them. 


The appellants were all well known to the 


a witnesses, and we see no reason to suppose 


they could not have beea identified even at 
night. Daulla’s face bore the marks of naj 
scratches, which fits in with his story of 
having been held down, 


The medical evidence is also relied on by 
Counsel for the defence as showing that n 


Vol, XXXIV] 
JHAMMAN YV, EMPEROR, 


hatchet could have been used. The wounds 
were none of them more than 54 inches in 
length, and the Civil Surgeon says they eculd 
not have been caused by a weapon with a blade 
less than 53 inches wide. We have consider- 
able doubts as to this, for it seems to us that 
a wound cutting through the side of the neck 
or head might measure considerably more 
than the edge of the weapon which caused it. 
The matter is, however, of no importance, as 
we do not agree with the learned Counsel for 
the defence that hatchets never have blades 
wider than about 3 inches. Weapons shaped 
thus cy are often to be found, of which 
the | edges are well over 5 inches in 
width. 


The appellants have all denied the murder, 
but have produced no evidence ‘for the 
defence. Kaimi says he was sleeping in his 
house that night, and awoke when cries 
were raised, and went and saw the dead 
body, and heard people saying some thieves 
had killed deceased. 

Daimi says he was not in the village, but 
had gone to the Hitha. 

Ali says he had left the village 3 months 
previously. Muhammada too says he was not’ 
in the village, but says his younger brother 
was, and was sent by the Police to fetch 
him. It may* be noted that Muhabbat, 
brother of Muhammada, was also one of the 
men bound down inthe section 107 case. If 
one of the two brothers had to be named 
merely out of enmity, why should deceased’s 
friends have been so silly as to name the 

“brother who was not in the village and to 
leave out the one who was in the village. 

Mughla owns he was in the village, and 
says he went to the spot, where it was said 
thieves had committed the murder. 

So two of the appellants admit they were 
in the village at the time of the murder, 
Then how is it that not one of them wase 
forthcoming when the Police arrived? For 
the defence it is urged that they may have 
run away in fear, when they found that their 
names were taken, but we think it unlikely 
that all five would have absconded merely 
,through fear. The evidence as to Daimi’s 
attempting to run away at the time of his 
arrest we regard as quite trustworthy. 

As to the appellants’ plea that Waryama 
lambardar got up a false case, we note that 
this witness admits that a few years ago 
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s 
the uncle of Kaimi, Daimi and Ali gave 
evidence against him when he was tried for 
murder, but he also says Shaman gave evidence 
against him. 

Then we are reminded that it isa common 
custom to implicate as many persons as possi- 
ble. But there was a fourth brother of 
Kaimi, Daimi, and Ali, who was bound down 
in the section 107 case. Why washe not 
named? And why was Muhabbat not named ? 

That no blood stains were found on the 
clothes or persons of the appellants and no 
bloody weapons were recovered, is not sur- 
prising when it is remembered that none of 
the appellants were forthcoming for more 
than 24 hours after the murder. . 

Having carefully considered all the evi- 
dence we consider the guilt of the appellants 
to be fully proved. We can see no sufficient 
reason for disbelievingethe evidence of the 
eye-witnesses. 

As to the sentence, the murder wasa 
cold-blooded murder, committed at night, and 
we can find no extenuating circumstances? 
All who joined init are equally culpable. 
It might perhaps have been urged (though 
it was not urged) in arguments before us that 
to sentence as many as five men to death 
for the murder of one manis a heavy sen- 
tence,” but we can only regard the case 
from a legal paint of view, and we should 
certainly not think of reducing the sentence 
if the case of any one’of the five alone was 
before us (say the other four had absconded,) 
nor can we say as regards any one of the five 
that the death sentence is not fully merited. 
The only ground, so far as we can see, on 
which any one of the appellants could be 
granted a reduction of sentence is that of 
mercy, and it is not our business to usurp 
the prerogative of the Government. 


‘We upbold the conviction and confirm the 
sentence. The appeal is dismissed. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Rererence No. 190 or 1916. 
April 14, 1916, 
Present:—Justice Sir P. O. Banerji, Kr. e 
JHAMMAN AND OTHERS—ÅPPLICANTS 
VETSUS 


EMPEROR—RESPONDENT. i 
U. P. Municipalities Act (I of 1900), sa 180, cls, 
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(a); (e), 182—Breach of rules—Conviction—Notice, 


necessity of. 

In order to render a person liable to punishment 
for committing breach of any rules made under 
clause (a) or clause (e) of section 130 of the U. P. 
Municipalities Act, it is necessary that notice should 
have been served upon him as provided by the 
section. 


Reference submitted by the Sessions Tadge: 
Budaun, as per his letter No, 88/111, dated 
the 17th March 1916. . 

Mr. R. Malcomson (Assistant Gage 
Advocate}, for the Crown. | 

ORDER.—This case has been referred 
by the learned Sessions Judge of Budaun, 
with the recommendation that the conviction 
of the 23 accused persons in this case under 
section 132 of the Municipalities. Act should 
be set aside and the fines imposed on them 
refunded. It appears that the Municipal 
Board of Ujjhani made a rule under 
section 130 of the’ Act prohibiting the ex- 
posure for sale or sale of fruits and vegetables 
outside the limits of the Municipal market, 
g@oless the persons so selling or exposing for 
sale obtained and held a license. The rule 
was sanctioned by Government and was 
-publicly proclaimed on the spot. The aceused 
persons not having obeyed the rule were 
prosecuted and convicted and sentenced 
to different amounts of fine. The learned 
Sessions Judge is of opinion that they were 
protected by the proviso to séction 136 of the 
Act, which is to the effect that “no person 
shall be punishable for breach of any rule 
made under clause (a) or clause (e) 
by reason of the continuance of such 
manufacture, preparation or exposure for 
sale or sale, upon any premises which 
are at the time of the making of such rule 
used for such purpose, until he bas received 
from the Board six months’ notice in writing 
to discontinue such manufacture, preparation 
or exposuré for sale, or such sale in such pre- 
mises.” Section 143 prescribes the mode in 
which notice is to be served. It is admitted 
in the present case that notice was not served 
on each of the twenty-three accused in the 
manner laid down in section 143. It was 
not proved that the accased were doing any- 
thing beyond continuing the exposure of 
their goods:for sale or the sale of fruits and 
vegetables ata place called the Ganda Nala, 
That was the place; according to the Secre- 
tgry’s evidence, where fruits and vegetables 
were exposed for sale and sold, and the 
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accused apparently were exposing their 
goods and selling them ab that particular 
place. This was clearly a case in which 
the accused continued the act which 
they were prohibited from doing by.the new 
rule promulgated by the Municipality. In 
order to render then liable to punishment 
for committing such breach, it was necessary- 
that notice should have been served on them 
in the manner provided by law. As this was 
not done, they were not liable to punishment: 
and are protected by the proviso to section 
130. LIagree with the view taken by the 
learned Sessions Judge and accepting his 
recommendation, I set aside the convictions 
and sentences and direct that the fines, if 
paid, be refunded; ; 

.- Convictions sek aside, 





PUNJAB CHIEF COURT. 
Criminaz Appaat No. 478 or 1915. 
September 25, 1915. ` 
Present:—Mr. Justice Shadi Lal. 
Musammat SIRYAN—Convictr— 
APPELLANT 


N versus’ 


EMPEHROR—Respon pest. 

Penal Code (Act XLV of 1880), ss, 100, 304 (II), 325 
~—Fatal blow struck on sudden provocation—Right of 
private defence, when established. 9 

The deceased went to the accused's house armed 
with a pitchfork and abused her sister. The 
deceased’s son also turned up and struck a blow on 
the sister’s head with a stick. The accused hearing 
the cries of her sister came out with a’ pitchfork 
in her hand and struck the deceased with itg handle, 
who died within a short time: F 

Held, (1) that though the deceased and his son 
acted in a high-handed manner, their action could not 
be regarded asa sufficient justification for causing 
the death, and the accused could not avail herself of 
the benefit of section 100, Indian Penal Code; [p. 
991, col. 2.] 

(2) that inasmuch asthe conduct of the deceased 


- and his son provoked the accused, who in a moment 


ef anger and without any premeditation struck -the 
blow, not knowing that it was likely to cause death, 
she could not be convicted under section 304 (11), 
Indian Penal Code, but was guilty of an offence under 
section 325. [p. 991, col, 2.7 


Appeal from the order of the. Sessions 
Sudge, Hissar, dated the 15th April 1915, 
convicting the appellant. 
` Mr. Nanak Chand, for the Appellant. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT.— Musammat Siryan, a Brak 
min woman of Mause Kot Kalan in the 
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District of Hissar, has been convicted of, 
having, on the 17th January 1915, caused 
the death of one Mam Chand, a Brahmin of 
the same village, and has been sentenced 
under section 304, part If, to five years’ rigo- 
rous imprisonment. The .convict has prefer- 
red an appeal to this Court through Counsel, 
and I have listened to the argument advanced 
by Mr. Nanak Chand and the learned Govern- 
ment Advocate, examined the evidence on 
the record, and arrived at the conclusion that 
the offence of culpable homicide has not been 
established and that the accused is guilty of 
causing grievous hurt within the purview of 
section 325, Indian Penal Code. 

The facts of the case are simple and may 
be stated in a few words. It is common 
ground between the parties that on the 16th 
January there was a quarrel between the 
deceased’s wife Musammat Nand Kour on 
one side and the accused and her sister Mus- 
sammat Dhanzo on the other, in regard to 
the right to deposit cowdung cakes on a 
disputed plot of land in the village Bataura, 
and that Musammat Nand Kour was worsted 
in the struggle. The story for the prosecu- 
tion is that on the succeeding day the woman 
refused to go tothe Bataura, and that her 
husband, namely Mam Chand, thereupon 
went to the house of Musammat Dhanno 
to remonstrate with her. It is clear that 
he went armed with a pitchfork and abused 
Musammat Dhanno who returned the abuse. 
His son Joti. then turned up and struck a 
blow witha stick on Musammat Dhanno’s 
head. She sat down and began to weep. 
Musammat Siryan heard the cries of her 
sister, came out with a pitchfork in her hand 
and aimed a blow with it on Mam Chand who 
warded it off with his own pitchfork; the 
result being that the prongs of Musammat 
Siryan’s jeli were broken. She then struck 
a blow on Mam Chand’s head with the 
handle of the pitchfork and he succumbed to 
the injury within a short time. 

This is briefly the version of the prosecution: 
and I think that there can be little doubt 
as to the main facts. The first information 
report made by Talu, who is deseribed by the 
learned Sessions Judge as “an idiot-looking 


mah”, is a confused document. Upon the 
evidence produced by the prosecution, I 
‘entertain no doubt whatever that 


Musammat Siryan inflicted a blow on the 
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deceased’s head in the manner stated above. 
I cannot accept the contention of tho 
learned Counsel for the appellant that the 
occurrence took placein the Bataura, The 
evidence of the eye-witnesses and the 
statement of the accused before the Com- 
mitting Magistrate prove satisfactorily that 
the assault was committed in the compound 
in front of the house of Musamimat 
Dhanno. 

The important question for consideration 
in the appeal is whether the convict acted 
in the exercise of the right of private 
defence. This point has been ably argued 
by the learned Counsel for the appellant, 
but after giving my careful consideration 
to the evidence and the law bearing upon 
the subject, Iam of opinion that though 
the deceased and his son acted to some 
extent in a high-aanded manner, their acticn 
cannot be regarded a sufficient justitication 
for causing the death. Section 400 of the 
Indian Penal Code enumerates the cases in 
which the right of private defence extends 
to causing death, and I am quite clear that 
the accused has failed to bring her case 
within the purview of that section. There 
is no convincing evidence on the record that 
the deceased Mam Chand attempted to strike 
the acetsed, and it is manifest that the 
hurt caused by Joli “to Musammat Whanno 
did not justify the assault upon the deceased. 

While holding thatthe right of private 
defence has not been established, I am 
convinced that the conduct of the deceased 
in coming to Musammat Dhanno’s house 
with a pitchfork:in his hand and abusing 
her, and his son’s attack upon the latter, 
provoked the convict who in a moment of 
anger, and without any premeditation, struck 
the deceased on the head. The facts of the 
case do not show that hurt was caused with 
the knowledge that it was likely to cause 
teath, and the learned Government Advocate 
frankly admits that the accused’s act does 
uot amount to culpable homicide, Upon the 
evidence there is no reasonable doubt that 
the appellant caused grievous hurt to- the 
deceased and that she is, therefore, guilty 
of an offence under section 325, Indian 
Penal Code. I, therefore, alter the conviction 
to one under that section and in view of all 
the circumstances I reduce the punishment 
to one year’s rigorous imprisonment. The 
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appeal is accepted pro tanto and the order of 
the Sessions Judge is modified accordingly. 
Appeal partly accepted. 


PATNA HIGH COURT. 
Criminar Revision Petition No, 127 
or 1916. 

June 4, 1916. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 

s SADHO LAL—PETITIONER 
versus 
EMPEROR—-RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 420, 417, 511, 30 
Acknowledgment of geceipt of insured parcel, whether 
‘valuable security — Despatch of registered imsured 
packets with blank sheets to a creditor—Creation of 
evidence in discharge of debt~ Offence—Cheating— 
Attempt to cheat— Criminal Procedure Code (Act Y of 


“ 1898), s. 237 (2). 


An acknowledgment of receipt of an insured parcel 


_ ignota ‘valuable security’ within the meaning of 


section 30 of the Indian Penal Code. 

The accused, who owed the complainant Rs. 650, 
filled aregistered envelope with blank sheets of paper 
and posted it to the complainant after insuring it for 
Rs. 650, in order to create evidence of discharge of 
the debt. He was convicted for cheatfng under 
section 420, Indian Penal Code: 3 

Held, (1) that, as the acknowledgment of receipt 
of the insured parcel was not a valuable security, the 
conviction under section 420, Indian Penal Code, was 


bad in law; 

(2) that, as the offence of attempting to cheat was 
made out, the accused should have been convicted 
under section 417 and 511, Indian Penal Code. 


Mr. E. P. Pugh, Counsel, and Mr. Gour 
Chandra Paul, for the Petitioner. 

The Government Advocate, for the Crown. 

JUDGMENT .—In this case the petitioner 
Sedho Lal has been sentenced to one 
year’s rigorous imprisonment under section 
420, Indian Penal Code. The facts found 
against him are that he owed the complainants 
Rs. 650 and in order to create evidence 
that he had paid that Rs. 650 filled a 
registered envelope with blank sheets af 
paper and posted it to the complainants 
after insuring it for Rs. 650. It is contend- 
ed on behalf of the petitioner, firstly, that 
the offence of cheating has not been com- 
mitted and, secondly, that an acknowledg- 
ment’ of receipt of an insured parcel is not a 
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„Valuable security and, thirdly, that the judg- 


ment of the District Court is not in ascordance 
with Jaw in that no attempt has been 
made to discuss the defence evidence. In 
the: latter ground there is no substance. 
We have been carefully through the defence 
evidence and note that it is entirely at 
variance with the explanation given by the 
petitioner to the inspecting officers of the 
Postal Department when making enquiries 
into this matter. The learned Magistrate 
had pointed this out and the learned 
Judge was fully justified in his acceptance 
of this part of the lower Court's judgment 
without comment, We are in agreement 
with the learned Counsel for the petitioner 
that the facts found do not amount to a 
complete offence of cheating. They do 
amount to anattempt to cheat. .We also 
agree that an acknowledgment of receipt of 
an insured parcel is not a valuable security. 
It is merely evidence that a parcel of 
some sort was delivered to the complainants 
and cannot operate as a discharge of any 
liability and is not, therefore, a valuable 
security. The petitioner should, therefore, 
have been charged with an attempt to 


commit an offence -under section 417. 
Under section 237 (2) of the Criminal 
Procedure Code of 1898 it is set forth 


clearly that when an accused is charged with 


ran offence he may be convicted of having 


attempted to commit that offence, although 
the attempt is not separately charged. 
There is nothing in this case which calls 
for our interference save that the maximum 
punishment under section 417 read with 
section £11 would be six months’ rigorous 
imprisonment, whereas the petitioner has 
been sentenced to one year’s rigorous 
imprisonment. The sentence must, therefore, 
be reduced to one of six months’ rigorous 
imprisonment. The petitioner must surrender 
to his bail and serve out the remainder of 
this sentence. 
Conviction altered; Sentence reduced, 
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JAGAT RAM V. EMPEROR, 


PUNJAB CHIEF COURT. 
Criminat Revision Petition No. 1888 
or 1915. 

January 12, 1916. 
Present:—Mr, Justice Shadi Lal. 
JAGAT RAM AND otuers—Convicrs— 
PETITIONERS 
VETSUS 


EMPERO R— RESPONDENT. 

Police dct {V of 1861), s. 34, cl. (6)—“Riotous,’ 
meamng of —Quarrelling in a public street—Conviction 
ae eee Procedure Code (Act F of 1898), 
s. 537. 

The word “riotous” in soction 84, clauso (6%, of the 
Police Act is sufficiently wide to cover the case of 
a person who creates a row in a thoroughfare. 


Where, therefore, the accused had a quarrel in the 
bazar and was convicted of an offence under section 
34 (6) of the Police Act: 

Held, that there was not such an crror 
would justify interference in revision. 

Petiton for revision, under section 439 
of the Criminal Procedure Code, of the 
order of the Sessions Judge, Gurdaspur, 
dated the 7th August 1915, affirming that 
of the Magistrate, lst Class, Gurdaspur at 
Dalhousie, dated the 26th July 1915, con- 
victing the petitioners. 

Bakhshi Tek Chand, for the Petitioners. 

JUDGMENT, — The Magistrate has, after 
considering the evidence produced by the pro- 
secution, come “to the conclusion that the 
three convicts had a quarrel in the bazar 
at Dalhousie, and he has convicted them 
under section. 34, clause 6, of the Police 
Act (V of 1861). The finding of fact 
cannot be impeached on revision, and the 
only question is, whether there is any error 
of law, which would justify interference 
by this Court. Now, the aforesaid provi- 
sion of law makes it penal for a man to 
be “riotous” in'a publie street and it is, 


of law as 
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in my opinion, sufficiently wide to cover . 


the case of a person who creates a row 
in a thoroughfare. The word “riotous” means 
tumultuous, and it can hardly be said that 
a man creating a disturbance in a street 
open to the public is not tamultnons. 


The requirements of law have basen com- | 


plied with, and the application for revision 
js dismissed. 


Petition dismissed. 
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RAM SINGH v. EMPEROR, 


PUNJAB CHIEF COURT. e 
CriminaLt APPEAL No. 810 or 1915. 
December 21, 1915. 
Present:—Mr Justice Leslie Jones. 
RAM SINGH—Convicr—AppeLbanr 


VETSUS 


EMPEROR-—RESPONDENT. 

Evidence Act (I of 1872), s. 27—Informution given 
by two persons leading to discovery—Only that given 
first admissible — Necessity of proving specifically the in- 
formation given by cach—Approver’s story—Correbora- 
tion. 

Where two persons are alleged to have given 
certain information to the Police which led to the 
arrest of another accused, it is only the information 
given first which can be admitted under section 27 
of the Evidence Act. Itisuwlso necessary that the 
information given by cach should be preciscby and 
separately stated. [p. 998, cols. 1 & 2.) 

+ Queen-Enupress v. Babu Lal, 6 A. 509; Alah Bakhsh 
v. Emperor, $2 P. L. R. 1902, followed. 

The statement of an approver, veracious though it 
may appear to be and though the truth of a large 
part of it be established beyond all doubt, neverthe- 
less requires corroboration. |p. 996, col. 1] 


Appeal. from the order of the Magistrate, | 
Ist Class, exercising enhanced powers” 
under section 20 of the Criminal Procedure 
Code, Gurdaspur, dated the 9th July 1915, 
convicting the appellant. 

Mr. Sewa Ram Singh for the Additional 
Government Advocate, for the Respondent. 


JUDGMENT.—Thigs judgment refers to 
appeals by nine persons, who have been 
convicted of either committing or abetting 
a dacoity which took place in the village 
of Tolah in the Gurdaspur district on the 
night of the 29th January 1915. 


The case for the prosecution may be 
re-stated as follows. In Tolah there is a 
family of rich mahajans of whom Ba'u 
Shah is the senior member. Not long ago 
the family in question partitioned its joint 
property. Half of the property fell to the 
share of Bhanda alias Nand Lal, sole 
representative of one branch, and the other 
three shares fell to Balu Shah and his 
nephew Khusia, to Kaka and to Buta who 
are the first cousins of Balu Shah. Owing, 
however, to his position in the family Balu 


_ Shab took or was allowed to take (the 


partition being a private one managed by 
Balu Shah) an area twenty ghumaous of 
land over and above his share. Bhanda, 
who is a young man, apparently thought that 
Balu Shah ought notto have been allowed 


partition, 
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this eoncession 4nd friction soon arose be- 
tween him and Balu Shab. 
though their shares were separated at the 
shortly rejoined Bhanda with 
whom they are now living again as 
members of a joint family. Bhanda’s anger 
against Balu Shah took the form of 
constant insolence and he also worried him 
with petty litigation, going as far as to 
‘attach the mare which Balu Shah used to 
ride. 


Balu Shah became so incensed with the 
conduct of his young relative who was 
supported by Kaka and Buta that he 
determined to make them pay very dearly 
for s what they were doing. He proceeded 
to consult a man named Ali Bakhsh who 
is a resident of the neighbouring village 
of Dosri. He knew Ali Bakhsh well 
because they had been connected in a transac- 
tion, legitimate or otherwise, according to 
which Ali Bakhsh had made himself 
responsible for the debt due to Balu Shah’s 
family by one Budha, Ali Bakhsh taking 
a mortgage from Budha which Balu Shah 
would have been unable, owing to the 
provisions of the Land Alienation Act, to 
obtain for himself. The suggestion made 
by Balu Shah was that Ali Bakhsh should 
assist him to get Bhanda, etc., robbed of 
their valuables. To this end Ali Bakhsh 
invited’ the co-operation: of a man named 
Mula Singh, a well-known thief, from a 
village about twenty miles distant in the 
district of Sialkot, Mula Singh having been 
thus invited brought with him to Dosri 
four other men of his acquaintance, named 
Sharma, Lal Din, Ram Singh and Jaimal, 
with the object of perpetrating a robbery 
that night. But Balu Shah and his son 
Mukanda whose co-operation was necessary 
were late in making their appearance. 


When they eventually arrived Mula Singh , 


was taken by Mukanda to the hareli which 
is still cecupied by Balu Shah and all his 
relatives above mentioned. He was shown 
from an inner deorhi the part of the haveli 


where Bhanda, ete., dwelt and kept their «Shah and Mukanda. 


valuables. But on inquiry as tothe number 
of the inmates he decided that the party 
Which he had brought with him was too 
small to effect their object in safety. 
Accordingly he determined to postpone the 
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robbery and went back to Dosri where he 
informed Ali Bakhsh and his brother Mehr 
Din that he would return with more men 
in ten ortwelve days. He and his party 
then went off. | 

On the 29th January he returned; this 
time with nine other men three of whom, 
namely, Lal Din, Ram Singh and Sharma 
were members of the original. party. For 
Jaimal Singh, the fifth member of that 
party, Jaimal Singl’s son Sohan Singh 
had been substituted. The other five, Ujagar 
Singh, Bur Singh, Buta Singh, Partab Singh 
and Alfu, were men from the Amritsar _ 
district with whom Mula Singh was not 
previously acquainted, but they had been 
recruited for him for the purpose of 
assisting in the dacoity which he bad 
planned. 

Having arrived at Dosri, Ali Bakhsh was 
sent on to Tolah to let Balu Shah and 
Mukanda know thet the dacoits were ready 
for their work. This done Mula Singh 
and his nine men proceeded to the havelz 
in Tolah. They found the outer door open 
as also that of the inner deorht in which 
admittedly Balu Shah and Mukanda 
habitually sleep. In that deorht they found 
two men, Bali Shah and Mukanda, who 
took their arrival without any exhibition 
of alarm. One of them was smoking and 
continued to doso, With these two men 
Mula Singh held no immediate conversation, 
but nevertheless he left two of his-party at 
the deorhi either to insure that there would 
be no betrayal or in any case to keep the 
men in question quiet, whoever they might 
prove to be. 


The deorht in question opens into an inner 
courtyard. Atthe far end of the courtyard 
there is a line of five rooms faced by a 
verandah. This verandah is roofed and 
walled in front, entrance to it being obtain- 
ed by doors. On the right hand side 
beyond the verandah are three rooms 
belonging to Bhanda, Buta and Kaka. To 
the left are two rooms belonging to Balu 
The door in front 
of the rooms of Bhanda, etc., was locked 
but that in front of Balu Shah’s rooms had 
been left open. The remaining dacoits 
entered the verandah by Balu Shah’s door. 
They did nothing to rooms immediately 
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in front of them and did not disturb the 
wives of Balu Shah or Mukanda, but 
proceeded at once to the rooms of Bhanda 
and his party whom they found sleeping in 
the verandah with their female relatives. 
They then proceeded to demand the keys 
of the rocms and compelled their delivery 
after * inflicting some minor injuries on 
Buta, Kaka, Musammat Dhani and Musammat 
Rakhi. Chavis were used but no great 
damage was done, the object being to 
intimidate rather than to cause injuries. 

The room tothe extreme right has no 
separate door into the verandah, being 
reached from the second room. The key 
of this having been obtained both rooms 
were thoroughly ransacked. Later the key 
of the third room was also procured and 
that room was treated in like manner. 
Altogether the dacoits spent about three 
hours in ransacking these rooms, from which 
they obtained .a large amount of cash and 
a quantity of ornaments. While ransack- 
ing was going on one of the dacoits, pointing 
to a man who was lying on a bed in the 
extreme right hand corner of the verandah, 
„asked if he was Bhanda. That man was 
in fact Bhanda, but Buta fearing for his 
relative replied that the man in question 
was a guest and that Bhanda had gone ona 
visit to Shakargarh. In this reply the dacoit 
apparently placed little reliance, for he 
went off to the deorhi to make enquiries 
from Balu Shah and Mukanda and came 
back satisfied that he was right in his 
suspicion. Buta was abused for having lied 
and Bhanda was made to get up in order 
to show where his property was. In point 
of fact, however, the dacoits had already 
secured his property when they ransacked 
the two rooms on the right, 

Still no attempt was made either to 
touch the rooms of Balu Shah or of Mukandæ 
andeventually Buta, who managed to slip away 
from the verandah unobserved, ran up the 
staircase by the deorhi which leads to the 
roof and there raised the alarm. The 
dacoits immediately decamped by the way 
they had come, taking their booty with them. 
A number of villagers quickly collected in the 
yard but Balu Shah and Mukanda 
remained unconcerned, not even approach- 
ing their own rooms immediately. 

The next day Kaka and Bhanda set off 
to the thana, whichis nine miles distant, to 
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e. 
make a report. They were followed by 
Balu Shah, who caught them up and was 
present when the report was made, In that 
report they described the main facts concern- 
ing the dacoity as they knew them and add- 
ed that it had been effected with the con- 
nivance of Balu Shah. Balu Shah denied 
this and stated that he had lost property 
himself. 

For considerable part of the story as above 
told there is only the evidence of Mula Singh, 
the leader of the dacoits who on the offer ot 
a pardon turned approver. The complainants 
themselves had no notion who Mula Singh 
was or where he had come from. : They 
were equally ignorant as to the rest of the 
dacoits. It appears, however, and of this 
there is no doubt whatever, that the original 
information which resulted in the arrest of 
Mula Singh came from Balu Shah himself, 
Very shortly after the commencement of the 
investigation Balu Shah gave information 
which took the Police to Ali Bakhsh and 
Mehr Din. The Police then proceeded to 
Dosri where, as I have said, Ali Bakhsh and 
Mehr Din reside and there they learnt that 
Mula Singh was one of the dacoits. Mula 
Singh was consequently arrested and some 
of the proceeds of the dacoity were found in 
his possession. Again, owing to a statement 
made by Mula Singh, Ram Singkand Lal 
Din were caught and to them also more pro- 
perty was traced. Ultimately Sohan Singh, 
Ujagar Singh and Bur Singh were also 
arrested. The other three have not yet been 
caught. 

That isthe gist of the whole case. Balu 
Shab, Mukanda, Ali Bakhsh and Mehr Din 
have been convicted of abetment and the 
other five as principals in the dacoity. All 
of them have appealed. 

I have been addressed at great length by 
Mr. Beechey on behalf of Balu Shah and 
his son Mukanda, but he has had very little 
to say concerning Mula Singh’s statement. 
He has remarked indeed that the story of 
the first visit to Tolah isa pure fabrication 
on the part of Mula Singh, introduced solely 
with the object of providing evidence against 
Balu Shah and Mukanda whom otherwise 
it was difficult to bringin. In point of fact, 
however, Mula Singh’s statement is extraordi- 
narily coherent and agrees in a most we- 
markable way with that -of the other 
witnesses. Such agreement would,I think, 
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have heen impossible, if the part which he 
assigns to Balu Shah and Mukanda had been 
a pure invention. If, too, he had been 
deliberately trying to make out a case against 
them, his description of what happened in the 
deorhi when the dacoits first entered would 
not have left so much as it now does to the 
imagination. Mr. Beechey says that the 
story of the first expedition is a mere repetition 
of that of the second and that the two inci- 
dents have been evolved out of one for the 
special purpose to which I have already 
referred. It is not, however, a mere 
repetition and Mr. Beechey is entirely unable 
to explain why, if Mula Singh is doing what 
he supposes him to be doing, he should have 
told us that Jaimal Singh attended the first 
expedition but gave way to his son Sohan 
Singh onthe second. If Jaimal Singh had 
not attended the fist expedition there is no 
earthly reason for his introduction. The 
statement of, Mula Singh, however veracious 
though it appears to be and though the truth 
“of a large part of it is established beyond all 
doubt, nevertheless requires corroboration as 
against each ofthe various appellants. In 
the case of Mukanda that corroboration 
consists of conduct, and in that of Balu 
Shah of conduct and knowledge combined. 


(After discussing the evidence in detail, 
tbe learned Judge held Balu Shah and 
Mukanda guilty of abetting the dacoity and 
dismissed their appeals as also those of Ram 
Singh, Lal Din and Sohan Singh. The 
judgment then proceeds as follows :—] 


The cases of Ujagar Singh and Bur 
Singh stand on a different footing. There 
is evidence that when both these men were 
arrested they gave information which led 
to the discovery of melted metal in the 
hands of sonars, but this metal was incapable 
of identification and there is no evidence 
as to the dates on which the sonars ob- 
tained it. Hx hypothesi both the appellants 
in question are old hands who are ready 
to travel a considerable distance to join 
a dacoity under the leadership of a man 
with whom they have _no acquaintance and 
although it is doubtless a suspicious cir- 
cumstance that they should have got 
ornaments melted by sonars, it does not in 
the least follow that they obtained those 
‘ornaments as the proceeds of this particular 
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dacoity, and on this evidence the Public 
Prosecutor does not rely. 


Against Ujagar Singh there is the 
further evidence that one chhan kangan 
(a small tinkling bracelet) was found in 
his possession in a basket of other 
jewellery which was not identified. Ujagar 
Singh claimed this ornament as his own, 
but the Magistrate believed the evidence 
for the prosecution to the effect that it was the 
property of Musammat Rakhi, a sister of 
Bhanda. He states that Musammat Rakhi 
gave him good reasons for supposing that she 
was able to identify that the bracelet was 
her own, but as a matter of fact his 
statement is inaccurate, for the part of 
Musammat Rakhi’s evidence which applied 
to this bracelet related not to it but to 
other property which was found in 
the possession of other appellants. More 
than that, however, the Magistrate has not 
noticed the peculiarly conflicting evidence 
as to the history of this ornament. Mu- 
sammat Rakhi herself states that she has 
had it since the time of her marriage 
about fourteen years'ago, when it was 
presented to her by the family of her 
father-in-law and that she has worn it for 
about twelve years. On the other hand 
Bhanda and a sonar from Shakargarh were . 
produced to swear that it was’ made for 
Bhanda’s wife only two years back and 
that it was afterwards made over to Mu- 
sammat Rakhi. The Magistrate has not 
noticed this strange discrepancy, but in 
view of it I do not think that it will 
be safe to hold affirmatively that it is 
proved that the ornament in question is 
a part of the stolen property. 


The only other evidence on which the 
Public Prosecutor now relies as against 
either Ujagar Singh or Bur Singh is that 
“of identification after their arrest. 


It appears from the evidence that on 
the 20th February 1915 Mula Singh and 
Lal Din, who had by that time been 
“arrested: were made to sit with thirteen 
other men and were identified both . by, 
Kaka and by-Buta as having been among 
the number of dacoits. On the lst March 
1915 Ram Singh; Ujagar Singh and Bur 
Singh, who had by that time been arrested, 
were made to sit with fifteen other persous 
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and were then similarly picked up by Buta 
and Kaka. Lastly on the 10th March 
1915 Sohan Singh was placed with fourteen 
other persons and was then successfully 
identified by Bhanda as well as by Buta 
‘and Kaka. 


The Magistrate is of opinion that all 
these investigations were extremely well 
done, and as one of his reason he gives the 
fact that at the time lists were prepared of 
the men with whom the accused persons were 
made to sit and that though the names in the 
lists were communicated to the defence, none 
of those persons were called by the defence 
as witnesses. 


It seems to me, however, very doubtful whe- 
ther the second identification, and that is the 
one in which both Bur Singh and Ujagar 
Singh were concerned, was entirely straight- 
forward. Jt so happens that Ujagar Singh 
was already a convict in another case and 
it is admitted that atthe time when this 
identification took place, he was wearing 
his fetters if not his handcuffs. Attempt 
has been made toshow that the fetters 
were concealed from the view of the 
complainants, but it would have been so 
easy to have removed the fetters from the 
prisoners befone the identification that I 
regard this circumstance as greatly detract- 
ing from its value. More than that, 
however if seems to me to be at least 
doubtful whether the complainants would 
have been able to pick out the accused 
persons at all unless, as I am afraid some 
times happens, they had been pointed ont 
to them before the formal identification took 
place. 


It is stated inthe first report that the 
dacoits were -wearing mandasas at the time 
of the dacoity, z.e., they had at least 
covered the lower parts of their faces with 
clothes tied under their chins and over 
their heads. The only possible reason for 
their doing this was to prevent future 
recognition and the probability is that they 
did it effectually. lt is true that in the 
first report the complainants were able to 
give certain information regarding the 
stature and complexion of some of the 
dacoits and it-is also troe that they 
were able to watch them fora long time 
by candle light. Nevertheless they did 
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not give any information as regards features 
and they have not given any reasons in 
Court for their ability to recognise the men 
whom they identified. The matter would, of 
course, have been very different if the com- 
plainants had been previously acquainted with 
any of the dacoits, but they were not, and in 
the circumstances I do not feel prepared 
to regard this evidence as reliable. In the 
case of Bur Singh particularly I think 
that itis in all probability quite unreliable, 
for this reason that Bur Singh was one of 
the two men who remained in the deorhi 
and was not brought into contact with 
any of the complainants. This being so, 
although there is doubtless great suspicion 
against both Bur Singh and Ujagar 
Singh, it cannot be said that there is 
any real corroboration of the statement of 
the approver and I must accordingly accept 
their appeals and direct that they be set at 
liberty. . 


I have purposely left the appeal of Ali* 
Bakhsh and Mehr Din to the last. The 
Magistrate has relied on certain evidence 
that they had knowledge regarding the 
movements of the dacoits on the night of 
the dacoity. This evidence, however, is not 
of a kind to bear examination and as regards 
one part,of it at least the Magistrate is 
plainly inaccurate. He says that before 
the Police got any communicition with 
Mula Singh, Ali Bakhsh and Mehr Din were 
able to point out a phulai tree from which 
sticks had been cut for the use of three 
other dacoits, but the Police diaries make 
ib clear that no such information was 
obtained until alter Mula Singh’s arrest. 
The Public Prosecutor has in fact discarded 
all the evidence against Ali Bakhsh and 
Mehr Din with the exception of the state- 
ment of the approver, and a further state- 


* ment by a Sub-Inspector that they gave 


information which led immediately to the 
arrest of Mula Singh. 

This is a case which was conducted in 
the first Court by a Public Prosecutor, 
yet not only the Police Officer and e the 
Magistrate but also the Public Prosecutor 
have fallen into a very common mistake 
which often proves fatal to the cause of 
the prosecution. I can hardly believe that 
the Police Officer, the Magistrate and thé 
Public Prosecutor all supposed that Ali 
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Bakhsk“and Mehr Din have-but one brain 
and one tongue between them, and if they 
have not, it is not possible that both should 
have simultaneously given information which 
led to Mula Singh’s arrest. 

There is a passage in Queen-Empress v. 
Babu Lal (1) which is reproduced at page 
170 of the Commentary of Ameer Aliand 
Woodroffe on the Law of Evidence (Fourth 
Edition). It doubtless re-appears in later 
editions. In that judgment Straight, J., 
observed as follows:— 


“I have more than once pointed ont that 
ib isnot a proper course, where two persons 
are being tried, to allow a witness to state 
« they said this’ or ‘they said that,’ or the 
‘prisoners then said.’ It is certainly not at 
all likely that both the persons should 
speak at once, and ¿it is the right of each 
of them to have the witness required to 
depose as nearly as possible to the exact 
words he ixfdividually used. And, I may 
add, where a statement is being detailed 
by a constable as having been made by 
an accused in consequence of which he dis- 
covered a certain fact, or certain facts, the 
strictest precision should be enjoined on the 
witness, so that there may be no room for 
mistake or misunderstanding. In detailing 
statements of this kind, which are, alleged 
to have ‘led to discovery, it is of the essence 
of things that what each prisoner said 
should be precisely and separately stated. 
If the evidence was not clear upon this 
point, and the witness refused to be more 
explicit, the Judge should have paid no atten- 
tion to it.” 

Similar observations were made by Reid, 
J., in Alah Bakhsh v. Emperor (2) and it is, 
I think, a pity that his remarks have not 
found their way into the Punjab Record, 
because a mistake of the kind with which 
I am now dealing is one which constantly 
recurs. 


Two men cannot make a statement lead- 
ing to a discovery. Both, no donbt, may 
give information to the Police, but it is 
only the information first given which can 
be admitted under section 27 of the Evidence 
Act. It is plain in this case that the 
admission or statement was made either by Ali 


a 


6 A. 509 at p. 538. 
(2 


92 P. L. R, 1902. 
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Bakhsh or by Mehr Din, but on the record 
it is impossible to say which. It was, of 
course, extremely necessary that the Police 
Officer, Sub-Inspector Gurbakhsh Rai (P, W. 
No. 28), should be particularly examined on 
this point and should have been asked to state, ` 
if possible, from which of these two appel- 
lants the first information came, and as 
this was not done Sub-Inspector Gurbakhsh 
Rai will now be called under section 428, 
Criminal Procedure Code, for further ex- 
amination in this Court. 


Order accordingly, 


PUNJAB CHIEF COURT. 
Criminat Appiication No, 20 or 1914. 
April 17, 1914. 

. Present:—Mr. Justice Rattigan. 

SHER SINGH AND OTHERS —Accussp— 

PETITIONERS o 
versus 

EMPEROR—Prosgcororn—Responpent. 

Criminal Procedure Code (Act V of 1898), s. 252— 
Right of accused to cross-examine prosecution witnesses 
—Adjournment for securing services of Counsel. 

A Magistrate should grant an accused an adjourn- 
ment of the case in order to enable him to secure 
the services of Counselfor the purpose of cross- 
examining the prosecution witnesses. [p. 999, col, 1.] 


Application under section 526, Criminal 
Procedure Code, for transfer of the case, 
from the Uourt of the Magistrate, First Class, 
Chakwal, to some other competent Court. 

Mr. Oertel, Lala Hukam Ohand and Bakhshi 
“Tek Ohand, for the Petitioners. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENTI.—I see no ground for trans- 
gerring the case, nor is it necessary for me at 
this stage to discuss the matters set forth in 
the petitioners’ application. I am satisfied 
with the Magistrate’s explanation and that 
the petitioner will have a fair trial. 

As, however, the first hearing took place 
on the 13th February, I am inclined to think 
that the Magistrate should have granted 
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petitioner the adjournment for which he ° 


prayed on the 14th February, so as to enable 
him to secure the services of Counsel for the 
purpose of cross-examining the prosecution 
witnesses. The next hearing is, I find, 
fixed for the 29th instant, and I direct that 
the prosecution witnesses be ordered to be 
present on that date and that Sher Singh be 
permitted to cross-examine them by kimself 
or by Pleader. After these witnesses have 
been cross-examined and re-examined, the 
Magistrate will proceed with the trial from 
the stage at which it stood at the close of the 
hearing on the 18th February. 
; Petition partly accepted. 





PUNJAB CHIEF COURT. 
URIMINAL Apprication No, 248 or 1916. 
May 10, 1916. 

Present: —Mr, Justice Rattigan and 
Mr. Justice Sectt-Smith. 
TAJOO—Convictr—APPELLANT 
versus 
EMPEROR — Prossccvror—ResponpEnt. 

Penal Code (Act XLF of 1860), s. 802-—ILurder—First 
report not mentioning accused—Eye-witness failing to 
identify accused at investigation ~Circumstantial 
evidence, value of, 

Where in a trial for murder it appeared that the 
first report did not name the murderer, that the only 
eye-witness who professed to have seen the murder 
could not identify the murderer before the Police 
and that the only evidence against the accused con- 
sisted in the production of a blood-stained kurta 
from the house where he and his brothers resided 
and his pointing out a blood-stained knife which was 
concealed in a bush on the way from the deceased’s 
honse to his’own: 

Held, (1) that in the absence of any direct evidence 
connecting the accused with the murder the 
circumstantial evidence that had been produced 
was altogether insufficient for conviction; [p 1000, 
col. 2. 

(2) that the mere fact that it had not been 
shown who else could have committed the murder was 
no ground for holding that the accused must have 
< committed it and he was, therefore, entitled to an 
acquittal. [p. 1000, col. 2.] 

Appeal from the order of the Sessions 
Judge, Shahpur at Sargodah, dated the 
10th March 1916, convicting the appellant. 

Mr. Mukand Lal Puri, for the Appellant. 

Rai Sahib Lala Mul Ohand for the 
Government Advocate, for the Respondent. 

JUDGMENT.— Tajoo Lohar, of Chak No. 
60, Southern Branch, Jhelum Canal Colony, 
has been convicted of the murder of Sultan 
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Lohar, of Chak No. 48, by giving him numerous 
wounds witha knife on the night between 
the 30th and 31st of October 1915, and has 
been sentenced to death by the Sessions 
Judge of Shahpur. He has appealed to this 
Court through Mr. Mnkand Lal Puri, 
Advocate, and the case is also before us 
for confirmation of the sentence under 
section 374, Criminal Procedure Code. 

The motive for the murder is said to be 
that Sultan had established his nephew 
Ahmad as blacksmith in Tajoo’s chak, 
thus taking away customers from Tajoo 
and his brothers. Sunder Singh and Wali 
Dad (P. Ws. Nos. 4 and 5) deposed that 
Tajoo spoke to them about this. Sunder 
Singh says that Tajoo asked him to remove 
Ahmad from his chak or to get Tajoo a 
place in Chak No. 48. Wali Dad says that 
Tajoo came to him only four or five days. 
before the murder and asked for work in 
Ohak N. 61, of which Wali Dad is‘lambardar. 
The motive alleged is not a very strong 9 
one, but if Tajoo could not geta redress 
for his grievance it is quite possible that he 
may have brooded over his wrongs and have 
committed the murder. 

Musammat Bibi (P. W. No. 2), widow of 
the murdered man, professes to have been an 
eye-witness of the murder aud to have 
recognised Tajoo asthe murderer. Ahmad 
Khan (P. W. 3), the lambardar of Chak 
No. 48, made the first information report 
at the thana and in if did not name the 
murderer. He stated that on inquiry Saltan 
declared that a young man wearing white 
clothes had entered the hata and had 
attacked him while he was asleep on a 
charpoy, and that thereupon he got up and 
grappled with his assailant, on which the 
latter inflicted more injuries on him and 
then fled away. Ahmad Khan has made 
the same statement in Court as to what 
Sultan said about his assailant. With 
reference to Musanvmat Bibi he stated that 
she wasin such a state of distress that 
she could say nothing. The Police diaries 
Shew that Musammat Bibiin the course of 
the investigation stated that she could not 
identify the murderer. Under these cir- ° 
cumstances it is impossible to believe her 
now when she says that she identified 
Tajoo as the man who had murdered her e 
husband, 
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The circumstantial evidence which is said 
to connect the appellant with the murder 
is that 

(1) a blood-stained kurta was found in the 
house were he and his two brothers resided; 

(2) the tracks of the murderer are said 
to have been followed from the hata of 
Sultan to the house of Tajoo and to have 
corresponded with the shoes worn by Tajoo, 
and 

(3) the appellant is said to have iatea 
out a blood-stained knife which was con- 
cealed in a bush on the way from the 
murdered man’s house to that of Tajoo. 

We do not attach much importance to the 
blood stained kurta. The part of it which 
was stained was the lower part at the back. 
No other part of it was stained. Considering 
the number of injeries which the murdered 
‘man received and the fact that his assailant 
is said to have grappled with him, we are of 
opinion that the kurta worn by the murderer 

* would have been blood-stained in numerous 
places specially in front. It is, therefore, 
most important that the blood-stained kurta 
found in Tajoo’s house was not one worn by 
the murderer. 

With reference to the tracks the learned 
Sessions Judge says, “of course mo great 
reliance can ever be placed on track evidence, 
but in’ this case the tracks were preserved 
at once and followed up to Tajoo’s house 
on the first day of the investigation and I 
think the evidence of two independent 
trackers is not entirely without corroborative 
value.” What the learned Sessions Judge 
has, however, relied on chiefly is the dis- 
covery of the knife, which he says is 
the damning fact against Tajoo. That 
Tajoo prodaced this knife which was stained 
with human blood is a strong point 
against him. At the same time it is not 


a conclusive proof that Tajoo committed’ 


the murder. 1t is possible, for instance, that 
Tajoo saw someone place the knife where it 
was found or got some information as to 


where it was. He has not attempted to explain, 


how he was able to produce it. 


Thereis no evidence in this case that 
Mausammat Bibi was a woman of bad 
character. Jn fact there is clear evidence 
ato the effect ihat she is a woman of good 
"character. The Sessions Judge says, “one 
must believe that the murder was commit- 
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Musammat Bibis 
lover or by some enemy of Sultan. But 
according to the evidence Musammat Bibis 
character is excellent, and Sultan had no 
other enemies.” The fact that it has not 
been shown who else could have committed 
the murder cannot be used as an argument 
for holding that Tajoo must have committed 
it. Tajoo can only be convicted if there is 
clear evidence showing that he committed 
the murder. The track evidence and the 
production of the knife are, no doubt, strong 
circumstantial evidence against him, but we 
find it impossible to hold that he is really 
guilty because it is clear that neither Sultan 
nor Musammat Bibi identified him at the 
time of the murder. He is the cousin of 
Musammat Bibi and was well known both 
to her and to her husband, The assailant 


_ struggled with Sultan and heand his wife 


had ample opportunity of identifying the 
murderer had they known him before. The 
facts that neither of them named him to 
Ahmad Khan and that Musammat'Bibi during 
the Police investigation said that she did 
not recognise the murderer are the strongest 
reason for holding that he was not Tajoo. 
The assessors were of opinion that Tajoo 
was not the murderer and one of the reasons 
given by them is that if he Bad been, Musam- 
mat Bibi would certainly have named him. 
We have no hesitation in agreeing with them 
and we, therefore, accept the appeal and 
setting aside the conviction and sentence, 
acquit Tajoo and order that he be released 
from custody forthwith, 
Appeal accepted, 


PUNJAB CHIEF COURT. 

CRIMINAL APPEAL No. 529 or 1915. 
December 14, 1915. g 
Present:—Mr, Justice Shadi Lal. 
KARMU N—Convict—APPELLANT 
versus 
EMPE ROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s._899— Preparation 
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for committing dacoity; what constitutes ~ Mere assembi- 
age’ not enough— Overt act towards commission of 
dacoity necessary— Prosecution, whether bound to 
pomt out part taken by each member. 

In order to constitute the offence of “preparation 
for committing dacoity” within the purview of section 
399, Indian Penal Code, it ia not necessary that the 
accused should have done an overt act towards 
the commission of dacoity. The law requires that 
they should have done some act to get ready for a 
dacoity. [p. 1002, col. 1.] 

A mere assemblage to commit dacoity does not 
amount to preparation; but where it is found that 
the members of a gang had taken in their posses- 
sion instruments for house-breaking and arms for 
the purposes of offenée and defence and had actually 
proceeded to a place near the scene of contemplated 
dacoity, the Court is justified in holding that there 
was not a mere assemblage but that the members 
of the assembly had got ready for the actual com- 
mission of a dacoity. [p. 1002, col. 1.] 

Jt is not necessary that the prosecution should 
point out the exact part taken by each member of 
the gang as regards preparation, provided that it is 
shown that the accused were members ofa gang 
which had made in fact preparation for dacoity. 
[p. 1002, col. 2.] 

- Romesh Chandra Banerjee v. Emp ror, 23 Ind. Oas. 
935; 41 ©. 350 at p. 357; 18 C., W. N. 498; 15 Cr. L. 
J. 385, referred to. 


Appeal from the order of the District 
Magistrate, Karnal, dated the 28th May 1915, 
convicting the appellant. 

Bakhshi Gokal Chand, for the Appellant. 

Mr. Jat Gopal Sethi for the Additional 
Government Advocate, for the Respondent. 


JUDGMENT.—The District Magistrate of 
the Karnal District, invested with enhanced 
powers under section 30 of the Criminal Pro- 
cedure Code, has convicted 28 persons of the 
offences described in sections 399 and 402, 
Indian Penal Code, and has sentenced each 
of them to seven years’ transporation under 
each of the said sections, the sentences to 
ran concurrently. One of the convicts, 
Munshi by name, has not appealed against his 
conviction and the remaining 27 have pre- 
ferred to this Court 26 appeals, Nasib Khan 
and Kasim Ali one joint appeal No. 616 df 
1915, and the remaining 25 persons twenty- 
five separate appeals. The appellant Chubal 
died during the pendency of the case in this 
Court and his appeal must, therefore, abate 
under section 431, Criminal Procedure Code. 
All the other appeals will be disposed of 
by this judgment. 


The story for the prosecution as related by 


the witnesses is to the fullowing effect:—On 
the 24th of April 1915, at about 8a. M., 
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all the convicts were seen*sitting together in 
a garden called the Jamadarwala Bagh, partly 
owned by Karmun accused and situate in the 
jungle adjoining the villages Niwarsi, Bhalri 
and Ghraola in the Karnal District. One 
Khubi, who was grazing his cattle in the 
jungle, saw them and suspecting that they 
were dacoits he despatched Nathu and Mahia 
to the villages Bhalriand Niwarsi respectively 
to give information to the lembardars that. 
the men were in the garden and appeared to 
be dacoits. In consequence of this 
information, the lambardars, with 100 
or 150 men, all armed with sticks, arrived 
at the spot and were led by various 
circumstances to believe that tne gang 
consisted of actual or prospective crifninals, 
They induced the members of the 
gang, partly by false pretences and partly by 
show of force, to accompany them to Bhalri 
village where the accused were accommo- 
dated in a room in the village chawpal. At 
the same time’ Bansi chaukidar was sent to 
the thana at Ladwa, about two miles off, tp 
give information to the Sub-Inspector and 
fetch the Police to the village. The Sub- 
Inspector accompanied by Police Constables 
and chaukidars reached the village at about 
l P. N., arrested all the 28 persons, searched 
them, and made detailed lists of the pro- 
perty recovered from them. It appears that 
a loaded pistol; three country guns, ammuni- 
tion and house-breaking instruments were 
found in bundles of bedding belonging to 
seven accused, and that on the persons of 
ten accused, female ornaments and clothes 
were discovered and some of these latter 
articles have been duly identified as proceeds 
of three dacoities committed in the Saharan» 
pur District; two quilts stolen in the dacoity 
of May 1914 and the remaining clothes and 
jewellery being the proceeds of the dacoities 
of the 8th and 22nd of April 1915. 


These are briefly the facts of the case, 
and there can be no manner of doubt that 
all the convicts were found together in the 
garden on the dayin question. Only three 
of them, namely, Nasib Khan, Kasim Ali 
and Karmun belong to the Karnal District 
and their cases will be considered hereafter 
As against the remaining 25 men, the evi- 
dence of a large number of witnesses, who 
appear tobe disinterested, fully establishes 
the facts alleged by the prosecution, ‘ 
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[After ‘dealing With -the evidence, the judg- 
ment proceeds :— 

The result is- that’ the “assemblage. of 
twenty-eight convicts has been fully es- 
tablisked and the question arises, whether 
they -met* together for the purpose of com- 
mitting dacoity.. -In connection with this 
matter we baye the following facts: Seven 
convicts had fire arms, ammunition 
„and house-breaking implements concealed 
in their beddings; three are previous son- 
victs and a few more have, during the 
pendency of the appeals, been convicted of 
the dacoity ‘at Ranjit Singh’s house. Ten 
of them had, in their possession, clothes 
and jewellery; ‘and “no fewer than twenty- 
five are residents of different villages in 
three districts beyond the Jumna. ‘There is 
no apparent reason why all these persons 
should have met together in the garden in 


question, and if the purpose had been an - 


innocent one they would have easily disclos- 
ed it. Having regard to all these. circum- 
stances,’ I entertain no doubt- whatsoever 
that the object of this assembly was to 
commit dacoity and each and all of them, 
are, „therefore, - guilty under section 492, 
Indian Penal Code. 

The next point for consideration is whether 
the members of’ the assembly had made 


66 ey rae è 
preparation’ within the purview of 
section 399, Indian Penal Code. Now 
in order to commit the offence of 


preparation, it'is not necessary that the 
prisoners should have. done an` overt act 
towards thé cdénimission-. of dacoity. What 
the law contemplates:is that they should 
have done some “dét to get ready for a 
dacoity and: the: collection of men from 
different: villages, coupled with the collection 
of arms, sufficiently proves the required 
preparation. The mere assemblage to commit 
dacoity does not amount to preparation 
but when we find, as in this 
case, thatthe members of the gang had 
taken. into their possession instruments 
for house-breaking and arms for the 
purposes of offence and defence, and they 
had actually proceeded to a place near 
the scene of contemplated dacoity, we 
are justified in ‘holding that there was 
not only a mere assemblage, but that the 
members of the assembly had got ready 
for the actual commission of dacoity. 
It is not necessary that the prosecution 
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should point out the exact part taken by each 


‘member of the gang as regards preparation, 


provided that it is shown that the acensed 
were members of a gang which had made 
in fact preparation for dacoity [vide 
Romesh Chandra Banerjee v. Emperor (1) |. i 

Upon the evidence and the law set forth 
above, I hold that all the accused are 


“guilty under sections 399 and 402, Indian 


Penal Code, and that convictions and 
are justified. I accordingly 
uphold the order of the District Magistrate 
and dismiss the appeal. 


Appeal done: 


_ (1) 28 Ind. Cas. 985; 41 C. 350 at p. 357; 18 0. W. 


` N. 408; 15 Cr. L. J. 885. . 


PUNJAB CHIEF COURT. 
CORIMINAL Revision No. 1420 or 1915. 
` January 21, 1916. 

Present:—Mr. Justice LeRossignol. 
LEHNA SINGH— Convict—PrtitioneR 
VETSUS 

EMPEROR—Rusponpenr. 

Punjab Ewcise Act (I of 1914), s. 6? ay’ (o)—Con. 
viction, fir st—Sentence — Impr tsonment, propriety of 
awarding. 

In awarding sentences in excise cases the con- 
sideration that illicit distillation results in not only 
a loss of excise revenue but also in drunkenness and 
crime, is of very great importance, but in view of the 
demoralising influence of a sojourn in jail on the 
character of a person who is otherwise law-abiding, 
a heavy sentence of fine is preferable to a 
sentence of imprisonment in most cases of a first’ 
conviction for infraction of an excise law. [p. 1008, 
col. 1.] 


Petition for revision, under section 439 of ` 
the Criminal Procedure Code, of the order of 
tte Sessions Judge, Gurdaspur, dated the 26th 
August 1915, modifying that of the Magis- 
trate, Ist Class, Gurdaspur, dated 28th July 
1915, convicting the petitioner. 


Mr. Broadway, Additional 
Advocate, for the Respondent. 


JUDGMENT.—The Crown is represented 
in this case in order to question the general’ 
principle that in excise cases the offender’s 
pocket rather than his body ‘should be 
mortified, } 


Government 
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` It is argued that illict distillation results . 
in not only a loss of excise revenue, but also 
in drunkenness and crime. 

This latter consideration, no doubt,.is of 
very great importance and in many cases 
severe sentences of imprisonment are called 
for, more particularly where there would be 
no prospect of recovering a really serious fine, 
such as Rs. 500 to 1,000. ` 

In view, however, of the demoralising 
influence of a sojourn in jail, on the character 
of a person who in other respects is law- 
abiding, I still think that a really heavy 
sentence of fine will be preferable to a’sen- 
tence of imprisonment in most cases of a first 
conviction for infraction of an éxcise law. 
The imposition of petty fines will serve no 
good purpose, but will rather arouse the 
gambling instinct. 


In this case, moreover, the circumstances 
are peculiar. The petitioner is an old man 
of 65 or 70 and even the Magistrate found 
that he was keeping the mat of lahan not for 
his own use, but on behalf of another. 

He has been 5 weeks in jail and has paid 
a fine of Rs. 150. 


I reduce the sentenc3 to the imprisonment 
already undergone and a fine of Rs. 150. 
; Sentence reduced, 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 798 or 1915. 
January 29, 1916. 

Present: —Mr. Justice Scott- Smith. 
Musammat MEHRAN AND ANOTHER— 
Convicrs—APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of i860), s. 366— Abduction 
—Special intent or knowledge necessary — Whether it 
can be presumed in a girl of 13. 

In order to establish an offence under section 366, 
Indian Penal Code, a special intent or knowledge is, 
necessary and such an intent or knowledge cannot be 
presumed in a child of immature age. [p 1003, col.2.] 

Where, therefore, the accused, “brother and sister, 
were convicted of abducting a certain girl and it 
appeared that the sister was ouly 13 years of age: 

Held that she could not be said to have the special 
intent or knowledge referred to in section 366 and was 
not, therefore, liable to conviction. [p. 1008, col. 2.] 
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Appeal from’ the order of the Magistrate, 
1st Class, with section 30 powers, Gurdaspur, 
dated the 16th July 1915, convicting the 


appellants. 
Malik Mohammad HN for the Appel- 


lants. 


Mr. B. R. Puri for the Additional Govern. 
ment Advocate, for the Respondent. 

JUDGMENT.—The appellants Badru aad 
Musammat Mehran, brother and sister, have 
been convicted - of abducting Musammat 
Mehran, daughter of Bakha, under section 
366, Indian Penal Code. Badru has also 
been sonvicted ‘of raping the abducted 
girl, under section 376, Indian Penal Code. 
He has been sentenced to seven “ ygars’ 
rigorous imprisonment for each offence, the 
sentences to run concurrently. Musammat 
Mehran has been sentenced to one and a 
half years’ rigorous imprisonment. 

Malik Mohammad Hussain, in arguing the 
appeal, has confined himself to urging 

l. That Musammat Mehran, ° owing 
her youth, is not guilty of any offence; 

2. That the offence of rape is 
proved; 

3, That the 
666, is too heavy. 

As to (1) the appellant Musammat Mehran 
is only 13 or 14 years of age. For the 
offence under seetion 366A, special intent 
or knowledge is necessary, and I "do not 


to 
not 
section 


sentence, under 


see how it can be said that a child of 
Musammat Mehran’s age had the specific 
intent or knowledge referred to in the 


section. [f she did help to. deceive the 
abducted girl, she must have done so at 
the instance of her brother, and without 
any knowledge of the probable consequences. 
Badru may not have told her at all that 
he was going to take the child away, the 
intent or knowledge which one would pre- 
sume in a person of mature understanding 
cannot be presumed in a child of Musam- 
mat Mehran appellant’s age. I cannot 
understand how a Magistrate of experience 
could bring himself to convict under those 
circumstances, and still less can I under. 
stand why he sentenced such a young 
child to 12 years’ rigorous imprisonment. 
It is tobe regretted that no application for 
bail was presented on her behalf, I accept 
the appeal of Musammat Mehran and acquit 
her and order her release forthwith, . 
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As to Badrun, “it is not now contended 
that ehe did not abduct Musammat Mehran, 
daughter of Bakha. The evidence on the 
point is overwhelming. 


The evidence of rape consists only of the 
statement of A{usammat Mehran, daughter 
of Bakha. It is notat all likely that Badru 
had the girl in his possession for several 
days and nights without having intercourse 
with her. It is further unlikely that 
a young Awan girl would make a false charge 
of this nature. 


Under the circumstances, I consider that 
conviction under section 376 is justified and 
I dismiss Badru’s appeal. 

e "Appeul of one convict accepted and 
of the other dismissed, 


4 PUNJAB CHIEF COURT. 
URIMINAL APPEAL No, 773 or 1915. 
Deeember 6, 1915. 

Present: —Mr. Justice Leslie Jones. 
BELA SiNGH—Convict—ApPEtLayt 
VENGUS 
EMPEROR—Respon bent. 

Penal Code (Act XLV of 1860), as. 366 — Abduction— 
Abducted oman passed from man to man—Lrability of 
all concerned—Charge of rape not made during Police 
investigation, t ruth of. 

A woman, in order to avoidliving with her deceased 
husband’s brother F, whom she had been forced to 
marry, asked another brother of his D to take her to 
her own brother. D took her away. Outside the village 
they were joined by Mand proceeded to a takiya, 
when D left her with AM for the night and returned 
home. The following day D rejoined them and they all 
proceeded to a village Tibri where the woman was 
entrusted to one B, who took her to another village 
and placed her in the charge of one N. Ultimately 
she escaped and being pursued she put herself under 
the protection of a Policeman. D, M and B were 
convicted under section 366, Indian Penal Code, Mand 
B having been sentenced to heavier punisliment as 
the woman stated in cross- examination that they had 
had intercourse with her: 

Held, (1) that under the circumstances of the case, 
the conviction of all three accused under section 366 
was quite justified; [p. 1C05, col. 2.] 

(2) but that inasmuch as the woman did not make 
any statement about rape during Police investigation, 
it tould not be believed and M and B were not liable 
to a heavier punishment than. D [p. 1005, col 1.7 

Appeal from the order of the Magistrate, 


ls Class, Gurdaspur, exercising enhanced 
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powers under section 30, Criminal Procedure 
“Code, dated the 9th August 1915, convicting 
the appellant.. 


Mr. Lakshmi Narain, for the Appellant. 
Mr, Broadway, for the Respondent. 


JUDGMENT.—This judgment deals with 
Criminal Appeals Nos. 773, 899 and 874 of 
1915. 


The original story for the prosecution was 
as follows. Musammat Lal Devi was the 
wife of Dhirta of Naushera in the Hoshiar- 
pur District. Dhirta died and not long 
after his death Musammat Lal Devi was 
forced to marry his youngest brother Fakir 
Chand by chadar andazi. To this marriage 
Musammat Lal Devi strongly objected and 
she appealed to another brother of Dhirta’s 
named Daulat to take her away to her 
brother who lived at Dinanagar, in the Gur- 
daspur District. Daulat promised to do what 
she wanted, and on the 1Uth of June ‘1915 
took her away from the village, outside of 
which they were joined by Mansa Singh, a 
discharged Police Constable. They proceeded 
to a takiya which is about two miles distant 
from Mauza Naushera, and is not on the 
direct road to Dinanagar. Musammat Lal 
Devi asked why she was not being taken 
straight to her brother, but was told that if 
they went by the direct route they would be 
followed and she would be brought back. 
That night she was left in the takiya with 
Mansa Singh and Daulat returned to Nau- 
shera. The following day Daulat rejoined 
Musammat Lal Devi and Mansa Singh, and 
the three of them then crossed the river and 
went as far as Tibri in the Gurdaspur Dis- 
trict, Daulat and Musammat Lal Devi did 
nat enter the village, but Mansa Singh went 
inside and brought out Bela Singh to: whom 
Musammat Lal Devi was entrusted. Mansa 
Singh and Daulat then returned home, 
Musammat Lal Devi being taken by Bela 
Singh toa village named Anjla, where she 
was placed in the charge of a man named 
Nehal Singh, with whom Bela Singh left her. 
Yltimately Musammat Lal Devi became 
anxious when she found that she was not 
being taken to her brother in Dinaragar 
and asked Nehal Singh when she might 
expect to goon. Nehal Singh then told her 
that she would not be taken to her brother, 
but would be sold for Rs. 860 or Rs, 1,000, 
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Musammat Lal Devi then naturally bszama 
very frightened and offered a reward to a 
certain Musammat Geno to assist her in effect- 
ing her escape. When she got a suitable 
opportunity she ran off and though she was 
pursued, she succeeded in placing herself un- 
der the protection of a Policeman in a 
neighbouring village bafore she could be re- 
captured. Daulat, Mansa Singh and Bela 
Singh have all been tried and convicted on 
chargés under section 366, Indian Penal Code, 
and have preferred appeals to this Court. 

During her cross-examination Musanimat 
Lal Devi stated that Mansa Singh had had 
intercourse with her during the night she 
spent at the takiya, and Bela Singh had had 
intercourse with her after Daulat and Mansa 
Singh left her, and before she was deposited 
by Bela Singh at Mauza Tibri. The learned 
Magistrate believed these statements and for 
that reason he awarded 7 years to Mansa 
Singh and 5 years to Bela Singh, though the 
sentence given to Daulat was only 3 years. 
Musammat Lal Devi had, however, made 
no such statement to the Police during the 
course of the investigation, and the learned 
Government Advocate does not think it true. 
No more do I. For reasons, which it is not 
necessary to discuss in detail, it is quite in- 
consistent with the rest of the story. On the 
other hand I have no doubt that Musammat 
Lal Devi’s original story is perfectly true 
throughout. It is noticeable that after she 
left Naushera and before she came into the 
hands of the Police a report was made at the 
thana by her husband Fakir Chand, who 
accused Daulat and Mansa Singh of having 
abducted her. Fakir Chand now tells a pre- 
posterous story, in which he tries to make 
out that this report was made by him at the 
instance of Musammat Lal Devi’s brother. 
But there is not a word of truth in what he 
says and it was evidently well known in 
Naushera, before there was any access to 
Musammat Lal Devi, that Mansa Singh and 
Daulat were her abductors. Nor is there 
any reason for supposing that Bela Singh 


could have been implicated in this case, unless A 


he played the part assigned to him by Musam- 
mut Lal Devi, and the suggestion that he 
may have innocently conducted Musammat 
Lal Devi to the house of Nehal Singh at the 
request of Daulat and Mansa Singh, believing 
“that she was to be taken to her brother, is 
negatived by the knowledge which Nehal 
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ee 
Singh possessed as to what ‘was to be done 
with Musammat Lal Devi, because Néhal 
Singh had had no direct communication 
either with Daulat or Mansa Singh. 

The defence tried to make out that Musam- 
mit Lal Devi left her home willingly, and 
that she was a bad character. There is no 
doubt that she left her home willingly 
enough, butit was only with the object of 
escaping to her brother and for the allegation 
against her character there is no solid found- 
ation. 


If she had been a bad character she 
would not have been remarried to Fakir 
Chand, and she would not have been so 
anxious to escape from Nehal Singh © when 
she learnt what was intended for her. As to 
the details of that escape there is no possible 
doubt whatever. In my opinion all three 
appellants have been rightly convicted under 
section 366, Indian Penal Code, and I° 
maintain their convictions. So, far from 
saying that Daulat was the least offender, 
I think he was the worst and that he might 
very well have received heavier punishment. 
Fortunately, however, no ultimate harm was 
done, and I am not prepared to say that 
the punishment is so inadequate as to make 
it necessary to call upon him to show cause 
why it should not be enhanced. For the 
other appellants the sentencés of three years 
would perhaps have been adequate on the 


facts, as the plot had its origin with 
Daulat. The special reason for giving them 
greater punishment has failed, and in 


any case their sentences should not exceed 
that of Daulat. I accept their appeals to 
this extent that I reduce the sentence o 
each to three years’ rigorous imprisonment. 
The orders as to solitary confinement will 
hold good. The appeal of Daulat is dis. 
missed, 


Sentences of two convicts reduced, 
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< PATNA HIGH COURT. 

CRIMINAL Revision No. 112 or 1916. 
-June 20, 1916. 
Present:—Mr. Juctice Roe and 

Mr. Justice Jwala Prasad. 

HARDEO SINGH AND OTHERS— 
PETITIONERS 
VETSUS 
'RAM CHARITER SINGH AND OTHERS— 


Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s, 145— 
Revision—High Court, interjerence by—Egeclusion of 
some of the properties in dispute from enquiry—Final 
order by another Magistrate as to possession of excluded 
lands, legality of. 

A High Court will interfere in only very 
exceptional cases with orders made under section 145 
of the Code of Criminal Procedure. [p. 1007, col. 2.] 

Where a Magistrate, after a protracted enquiry 
into a dispute relating to certain lands, excluded 
some specified plots from the scope of the enquiry 
‘and cancelled the proceedings in respect of those 

* plots, and another Magistrate, who succeeded him in 
office, passed orders declaring.one of the parties in 
the possession of such excluded plots: 

Held, that the Magistrate had no legal authority to 
go into the question of possession in those plots and 
that his final order with regard to them was passed 
without jurisdiction, [p. 1007, col. 2; p. 1008, col. 1.] 

Messrs. S. Sinha and Nirsu Narayan 
“Sumbu, for the Petitioners. | 
ts Messrs. Ram Prasad and B. B. Lall, for 

. 


the Opposite Party. 


JUDGMENT,—lIn this ‘case the petitioner 
‘is aggrieved by an order made under section 
145, Criminal Procedure Code, on the 20th 
“April 1916, by Babu Matukdhari’ Singh, 
Deputy Magistrate at Chapra. 


: It appears that a report was received from 
the Police, described in a proceeding dated 
the 14th December 1915 as the Mofussil 
‘Police, and action taken thereon under sec- 
tion 145 sometime in November or December 
1915. The proceedings are not before us 
but the essential facts thereof are clear from, 
a certified copy on the record. The Mofussil 
Police reported that there was a dispute 
between Hardeo Singh, first party, and Ram 
Chariter Singh, second party, likely to cause 
a breach of the peace. 
Hussain, Deputy Magistrate, drew up pro- 

' ceedings under section 145. Later a ‘cross- 
“report was received from the Revilganj Police 
that there was a dispute between Ram 
Chariter Singh, first party, and Hardeo Singh, 
*second party, in regard to sixty bighas of land 
which' had been measured as plots Nos, 661 
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and 671—4714 at the Cadastral Survey and 
recorded in the name of Ram Chariter 
Singh. On receipt of this report the 
Deputy Magistrate compared the Mofussdl 
Police Report with the Revilgunj report and 
both with a judgment. of 1905, which is 
Exhibit G of the record, and wrote as follows 
on the proceedings already taken on the 
report of the Mofussil Police :— 

“I have seen the judgment of case.section 
145, Civil Procedure Code. That case refers 
to Survey Nos. 658, 664, 665, 651, 652, 653, 
654 and 660. This is binding on both 
parties. This case is regarding plots Nos. 664, 
665 and 535. 

“The second party do not claim plot No. 
535, so there is no more dispute regarding 
the lands for which this proceeding was 
drawn up. The proceedings are, therefore, 
dropped. The 2nd party are warned against 
entering in plots Nos. 664, 665 and 535. 

“From the report of Revilgunj Police Sub- 
Inspector if appears that there is dispute be- 
tween the parties regarding the Survey plots 
Nos. 661 and €61—4714, and there is likeli- 
hood of a breach of the peace over these lands, 
A separate proceeding under section 145, Civil 
Procedure Code, will be drawn up regarding 
these lands. The case is fixed for 8th 


‘January 1915.” A 


‘Thereupon the proceedings on the Mofussil 


“Report were filed and a fresh order sheet 
opened upon the Revilgunj report with the 


order :— 
“Dated 14th December 1915, 

“ From the report of the Revilgunj Police 
Sub-Inspector it appears that there is dispute 
between the parties regarding the survey plots 
Nos. 661 and 661—4714 and there is likelihood 
of breach of the peace over these lands. A 
separate proceeding under section 145, Civil 
Procedure Code, will be drawn up regarding 
these lands. The case is fixed for 8th 
January 1915.” : 

On the 18th December 1915 a peti- 
tion was filed by Hardeo Singh, the 
second party, to the „effect that there was 
a discrepancy in the Revilgunj report, inas- 
much as plots Nos. 661 and 4714 measured 
only 32 bighas whereas the land said to be in 
dispute measured 60 bighus. Hardeo Singh 
also asserted that this 60 bighas was in 
fact the plots Nos. 664, 665 and 535, which in 
the proceedings upon the Mofussil Report 
Ram Chariter had given up. He, there. 
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fore, asked that an amin be deputed to locate | 
plots Nos, 664, 663 and 535, and that an” 
order be issued on Ram Chariter to refrain 
from entering upon plots Nos. 664 and 665 
as ordered in the proceedings on the Mofussil 
Report. On the 22nd December 1915 Mr. 
Karam Hossain ordered that an amin be 
deputed to demarcate plots Nos, 661, 4714, 
664, 665 and 535 and submit a report with his 
map. On the 3lst January 1916 the amin 
submitted a report and a map. His map 
showed the position of the plots which he 
had been ordered to demarcate, and his 
report showed that the plots over which the 
parties were fighting measured 60 bighas 
as stated by the Revilgunj Police and was 
shown in the quadrangle L.N.O.J. in his 
map. He further reported that 10 béghas 
ofthis quadrangle fellin plots Nos.651—4714, 
that the whole of Nos. 664 and 665 was 
within the quadrangle and that the remainder 
of the quadrangle fell in plots Nos. 663, 666 
‘and 669 of the survey map. He further stated 
that the plot L. N. O. J. was parti land and 
‘that Ram Chariter and others claimed it 
as settled with them by the Dumraon Raj. 

Upon this report A Mr. Hossain wrote:— 

“81st January 1916, 

“The amin has prepared a plan which 
shows the lands disputed by the parties 
are within the *boundary marked L.N.OJ. 
and plots bearing Nos, 661—4714. It is to be 
noted that there wasa case under section 
145, Civil Procedure Code, about Nos. 665 
and 664 which is within L.N.O.J., in which 
it was held that these plots are in posses- 
sion of Hardeo Singh and others. No 
evidence is required for these plots. The judg- 
ment of the Court is binding on both parties. 

“Draw up proceedings regarding the 
disputed land, calling on both parties to 
show cause on 14th February 1916 to file 
their written statements and adduce evidence 
regarding their claim to actual possession. 
Matbar Singh is added as 2nd party to the 
case.” 

On the 28rd February the case was 
transferred to the file of Babu Modeswara 
Singh, Deputy Magistrate. He on the 8th 
March 1916 wrote:— 

“On going through the written statements 
filed by the parties and the petition filed 
by the Ist party, I find that the plot of land 
marked in amin’s map within L. N.O. J. 
is only in dispute,so amend proceedings 
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accordingly as prayed for by the Ist party.” 

The proceedings were amended ‘nd a 
number of other parties added on informa- 
tion given in the written statements. On 
the lst April 1916 the case was transferred 
to the file of Babu Matukdhari Singh. 

After a prolonged hearing Ram Chariter 
Singh and others were declared to be in 
possession of the whole quadrangle L.N.O.J. 
With regard to plots Nos. 664 and 665, the 
Deputy Magistrate has written: ~ “From 
the proceeding, Exhibit F, in the 145 case 
of 1905 and the proceeding in tke present 
case, I am not ina position to say if the land 
in dispute in the present case formed part 
of the subject- mattter of the dispute. ig the 
preceding case,’ 

“From the judgment, Exhibit G, in the 
first 145 case it appears that plots Nos. 
664 and 665 were held tp be in possession 
of Hardeo Singh and others, But this 
occurred in 1905 and there may have been 
some changes.” 

Clearly this was most - unfair to Hardeo e 
Singh and his party. The land had been 
shown by the amin to be parti, It had been 
identifed as plots Nos. 664 and 665. Mr. 
Karam Hossain had on the l4th December 
1915 warned Ram Chariter and his party 
against: entering on plots Nos. 6.4 and 665 
and had on the 3lst January 1916 promised 
Hardeo that his” possessfon in thege plots 
should be maintained. 

The High Court will interfere in only very 
exceptional cases with orders made under sec- 
tion 145. 

We have set forth the facts at full length 
in order that if may be clear that they were 
in this case probably unique 

There had been an express direction made 
by Mr. Karam Hossain under section 145 (5) 
that the proceedings with regard to plots Nos. 
664 and 665 be cancelled. This direction was 


° again emphasised in a later order. It must be 


presumed that the orders of Mr. Modeswara 
Singh weree issued in the same spirit as 
those of Mr. Karam Hossein. The question 
a of possession in plots Nos. 664 and 665 was 
“ not before Mr. Matukdbari Singh at all. He 
had no legal authority to go into the ques- 
tion of possession in these plots. His order’ 
declaring Ram Chariter Singh and others to 
be in possession of plots Nos, 664 aad 665, 
was made without legal authority. Woe 
declare it null and void. 
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Thé ‘order of Mr. Matukdhari Singh in 


respept of so much of the quadrangle L.N.O.J. e of the Penal Code. 


as is not covered by plots Nos. 664 and 
665 was legally made. His orders in respect 
of plots Nos. 664 and 665 were illegally 
made and are hereby declared a nullity. 
The District Magistrate will maintain Ram 
Chariter Singh and others in possession of 
so much of the quadrangle L. N. O. J. as is 
not covered by plots Nos. 664 and 645. 
He will maintain Hardeo Singh in posses- 
sion of plots Nos. 664 and 665 until evicted 
in due course of law. 


Orders modified. 





MADRAS HIGH COURT. 
s * Gemar APPRAL No. 73 or 1916. 
March 10, 1916. 
Present:—Mr. Justice Coutts Trotter. 
SUBRAMANIAN —PRISONER—AÅPPELLANT 


. 
Versus 


os EMPEROR— RESPONDENT. 


Criminal Procedure Code (Act V of 1888), s 271— ` 


Sessions case—Committal for offences under ss, 457 
e and 75, Penal Code (Act XLV of 1§60)—Charge 
under s, 75, Penal Code, omission of, by Sessions Court 
— Conviction under ss. 457 and 611, Penal Code 
Previous convictions put to prisoner, and admitted 
and taken into consideration in passing sentence— 
Sentence passed, legal, even without proof of previous con- 
victions—Interference in appeal—Practice—Procedure. 

In a casein which the prisoner was committed to 
the Sessions on charges under sections 457 and 75, 
Tndian Penal Code, tae Sessions Judge »omitted the 
charge ufider section 75, Indian Penal Code, and after 
trying the prisoner on the other charges, convicted 
him under sections 457, 511, Indian Penal Code. He 
then put to the prisoner the previous convictions and 
on his admitting them, took into consideration the 
existence of such previous convictions and passed a 
sentence which was legal even without proof of the 
said previous convictions: 

Held, thatthe sentence was legal, even though the 
same was influenced by a consideration of the gravity 
of the offence for which the prisoner had been pre- 
viously convicted, 

The desirability of Magistrates and Judges taking 
the ordinary precaution of charging prisoners under 
section 75 also in such cases pointed out. 

Ismail Alibhai v. Emperor, 26 Ind. Cas. 995; 16° 
Bom. L. R. 984; 16 Cr. L. J. 83; 39 B. 326, referred to. 


Appeal against the order of the Court of 
Session of the North Arcot Division, in Case 
No. 11 of the Calendar for 1916. 

The Public Prosecutor, for the Government. © 

JUDGMENT.—In this case the prisoner 
«vas committed to the Court of Session of 
North Arcot on a charge of house-breaking 
by night and he was further committed, on 
ge charge framed against him by the Magis- 
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trate, of previous convictions under section 75 
When the matter came 
before the Assistant Sessions Judge, for some 
reason best known to himself, he chose to 
omit the charge under section 75 altogether. 
The prisoner was tried and convicted of an 
attempted house-breaking. Why he was not 
convicted on the eyidence of house-breaking 
is not clear to me; butlet that pass. After 
conviction the learned Assistant Sessions 
Judge proceeded to put to the prisoner in 
the dock the previous convictions which he 
might have, but had not, inserted in the 
charge under section 75, and the pr soner 
admitted them. Thereupon he passed on 
him a sentence which was a legal sentence 
under sections 457 and 511 without proof 
of the previous convictions, so that in fact 
it was unnecessary to call in aid section 75 
to pass the sentence which the learned 
Judge has done. At the same time, while 
that is true, there is no doubt that the 
Assistant Sessions Judge, as he says, in 
giving a severe sentence of six years, took 


into consideration, to my mind rightly, the, 


fact that the man had been twice previously 
convicted of a serious offence and in one of the 
previous cases he had received a sentence 
of five years’ rigorous imprisonment. The 
Assistant Sessions Judge refers tc Ismail 
Alibhat v. Emperor (1). L think that the 
Judge having read Ismail Alibhat v. 
Emperor (1) thought it would be convenient 
in practice and proceeded to avoid the obvious 
course of charging the man under section 
75 in order, I suppose, to see whether this 
Court would agree with Ismail Alibhai v. 
Emperor (1), All that I say is I do not wish 
to have that kind of work thrown upon me 
and I hope that in furture Magistrates and 
Judges will take the ordinary precaution of 
charging under section 75. I shall not 
express any opinion «bout [smail Alibhaz v. 
Emperor (1) because it is unnecessary for 
me to do so. But I think in this case as the 
sentence initself is legal, I may uphold it, 
although Iam quite conscions that both in 
the Judge’s mind and insmy own the gravity 
e of one of the previous crimes undoubtedly 
carries weight, but that cannot be helped. 
I dismiss the appeal. 
Appeal dismissed. 
R. P. 


a) z6 Ind. Cas. 995; 89 B. 326; 16 Bom, L. R 934; 
16 Cr. L. J. 88. 
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ABATEMENT or SULT—Deerce, appeal in 372 


Public Trust~ Suit by two worshippers— 
Death of one plaintiff, if causes suit to abate 384 


ABDUCTION. See Panar Cope, s. 868. 
ACCOUNT, See VENDOR AND PURCHASER. 


—~—— Mutual dealings—-Oral seltlement of accounts 
-—-Cause of action, 

. In cases of mutual dealings even an oral settle- 

ment of accounts may give rise to a substantive 

cause of action. Wi Aryasaur Cuerry v. CHINNIA 

NAINAR, 3 L. W. 333 431 


‘ACKNOWLEDGMENT. See LIMITATION ACT, s. 19. 
of receipt of insured parcel, whether ‘ralu- 
able security’- Despatch of registered insured 
packets with blank sheets to a creditor—Creation 
of evidence in discharge of debt —Offence —Cheat- 








ing—Attempt to cheat 992 
Pe ACTS— GENERAL. 
ACT 1858—XXXY. See Lunacy Avr. 


1860 --XXI. See Societies REGISTRATION Act. 
1860—XLV. See Pens CODE. 


1861—V. See PoLICE Act. 

1865—X. See Succession Act. 

1RTO— VII. See Courr FEES Act. 

1872--I. See EVIDENCE Act. 

1872—IX. See Contract Act. 

1877 —I.—See Speciric Renter Act. 

1877—I{I—See REGISTRATION Act. 

1877— XV. See LIMITATION Acv. 

1878—I. See Ovrom ACT. 

1878— XI. See ARMS Act. 

1879—XVIIL. See LEGAL PRACTITIONERS Act. 

1881—V, See PROBATE -AND ADMINISTRATION 

Act, s 

1881—XXVI. See NEGOTIABLE INSTRUMENTS | 
ACT. 

1882—IT. See TRUSTS Act. 

1882—IV. See TRANSFER OF Property Act. 

1882—V. See EASEMENTS ACT. 

1882—VI. See COMPANIES Act. 

1882—X1V. Seč Cıvıl PROCEDURE CODE. 

1684— 1]. See Income Tax Act. 

1887—IX. See PROVINCIAL SMALL Cause Covrts 

Act. 

1889—VII. See Succession CERTIFICATE Act 

1890—VIIT. See GUARDIANS AND WARDS Act. 

1890—IX. See RAILWAYS Act, 

1893—IV. See Partition Act. 

1894—I. See LAND Acqvisrvien Act. 
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ACTS—-GENERAL—~—coneld. 


ACT 1897—X. See GENERAL OLAUSES Act. 

—~ 1898—V. See CRIMINAL PROCEDURE CODE, 

—— 1899— 11. See Sramp Act. A 

—- 1904 — VIII, See UNIVERSITIES Act. ee 
—- 1907—III. See PROVINCIAL INSOLVENCY Act, 
— 1908-—-V. See Civit, Procevures Conk. 

——~ 1908-IX. See LIMITATION Act. 

—— 1908—XVI. See REGISTRATION Act. 

—— 1909—III. See Presiptncy Towns INSOLVENGY 

Act. . 
ACTS ~(LOCAL)— BENGAL. 
ACT 1857—Il. See CALCUTTA UNIVERSITY Act. ” 
—- 1859-—-X[. Sez BENGAL LAND Revenus Babes 
Act. 

= 1879—IX. See Bexcat Court or Warps Act, 
—- 1880—IX. See Beneal, Cress Act, 
‘——— 1884—lIT. See BENGAL MUNICIPAN Act. 

—— 1985 — VIII. See Bengan Texancy Aci. 

—- 1887—XII. See Bencar, N.-W. P. AND Assau 

Civit Courts Act. 

— 1993]. See*Bencan VALIDATING Agr. 

—— 1908—VI. See UHOTA NAGPUR TENANGY Act. 
— J911—V. See OALCUTTA IMPROVEMENT Act. t 

ACTS—(LOCAL)— BOMBAY. 

ACT 1863—VI. See BOMBAY Pupiic Conytyances 


ACT. 
1879—V. See BOMBAY LAND REvENGE Gopu. 
1879—XYII. See DEKKHAN AGRICULTORISTS’ 
ReLIEr Act, 
— 1888 - VI. See GUJARAT TALUQDARS AUN 
— 1901 —111. See BOMBAY District MUNICIVAL 
Act, 


|| 


ACTS—(LOCAL) - CENTRAL PROVINCES. 


ACT 1€98—XI. See CENTRAT Provinces Tenancy 
Act. 
—— 1904 -II. See Cuxrrat Provinces Courts 
ACT. 
ACTS—(LOCAL)—MADRAS, 

ACT 1886—I. See MADRAS ABKARI Act. € 
—— 1889—I. See MADRAS VILLAGE CUURTS ACT. 
—— 1589 — 111. See Mapras Town NUISANCES Act. 
—— 1904—IIL. See Mavras City MUNICIPAL Act, 


—- 1905— 1. See Mapras Estates LAND Act, 
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AOTS—(LOCAL)—PUNJAB. 
ACT 4887—XVI. See PUNJAB Tenancy Act. 
1887—XVII. See PUNJAB Lanp Revenus Acrt. 
1900—I. See PUNJAB LIMITATION (ANCESTRAL 
LAND ALIENATION) Act, 
1911—IIT. See PUNJAB MUNICIPAL AC, 
1914—I, See PUNJAB Excise Act. 
1914—JIL See PUNJAB Courts Act, 


ACTS—(LOCAL)—U. P. 


1876—XVIII. See Oupn Laws Act. 

1886—X XII. See Ouvi RENT Acrt. ~ 
1900—I. See U. P. MUNICIPALITIES ACT. 
190]1—JI. See AGRA TENANCY ACT. 
1901—-JII. See U. P. LAND REVENUE ACT. 


—— 1908—II. See BUNDELKHAND ÅLIENATION OF 
LAND Act, 
+" ORDINANCE. 


ORD. 1914—III. See FOREIGNERS ORDINANCE. 
REGULATION. 


REG. 1900— VIL See Aven Surtuemunr REGULA- 
TION. 


6 STATUTES, 


24 & 25 Via. C. 101, See CHARTER Act. 
53 & 54 Vic. C. 39 (1890). See PARTNERSHIP ACT. 


ADEN SETTLEMENT REGULATION (VIL or 19C0) 
— Rules for assessment and collection of taxes - Pro- 
vision regarding finality of rateable value —Rule— 
Ultra vires. ° 
lt is doubtful if rule 12 of the rules for assessment 

and collegtion of taxes mado*urider the Aden Settle- 

_inent Regulation (VII of 1900) makes the decision of 
“the Judge of the Resident's Court in a rating appeal 
final, and assuming that it does make the decision 
final it would amount to the creation of a juris- 
diction which the Legislature withheld, and thus 
would be ulfra vires. B ABDULLABHAI LALJI v. EXE- 

CUTIVE ComMiTEE, ADEN, 18 Bow. L R. 266 141 

ADJUDICATION directing abatement of suit on 
account of plaintiff's death, whether decree — 
Appeal 822 

ADOPTION, See Buppuist Law; HINDU Law. 


ADVERSE POSSESSION—Zand acquired by beiny 
included in land hela from before—Encroachment — 
Rights acquired, nature of. 

Where a person in possession of a certain land 
acquires by adverse possession some other land 
adjoining it, he gets the samo rights in respect of the 
land thus acquired as he has in respect of the land 
already in his possession from before. O Siro 








Narain SINGH v. Bisal Singu, 3 O. L. J. 170 416 
, Nature of 471 
Prescriptive litle, acquisition of 898 





Right to redeem, if can be adversely possessed 
—KEquity of redemption, nature of. 
A person cannot be said to be in “adverse posses- 
sion” of the right to redeem immoveable property, 
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ADVERSE POSSESSION — concld. 


ewhere the right to possession and actnal possession 
is all the time in the hands of the mortgagee. . The 
fact that he succeeds in getting his name recorded 
in the Revenue papsrs does not confer a title on 
him. 
` Semble,—A person cannot be said to be in “adverso 
possession” against the owner while the former is 
_neither in actual possession nor in constructive 
possession by receipt of the rents and profits. 

The equity of redemption where the possession 
¥emains with the mortgagor is quite different from 
the equity of redemption whero the possession is with 
the mortgagee, A Kunwar SEN v, DARBARI acer 

‘Trust property — Acts of ownership while 
office of trustee vacant—Appointment of trustee — 
Suit for possession —Limitation 945 


against widow—Confiscation of proprietary 
rights in Oudh, effect of 257 


AGRA TENANCY ACT (II or 1901), Ss. 8, 12— 
Restriction on leases, applicability of —Stipulation 
contrary to—Proviso to s. 12, how far valid— 
Contract Act (1X of 1872), s. 28. 

‘The restrictions on leases and agreements relating 
to tenancy, contained in section 3 of the Agra 
Tenancy Act, apply only to tenauts and do not take 
away or limit any right of a landholder. 

Where, therefore, a lease contained a detinite 
stipulation that it was not to interfere with the 
accrual of occupaucy rights either in the pasb or 
in the futuro, i. e, the zumindar practically agreed 
that the proviso to section 12 should not apply: 

Held, (1) that the stipulation was valid and could 
have effect as making the proviso inapplicable in the 
vase; ka 
(2) that the stipulation could not be suid to 
defeat the provisions of the Agra Tenancy Act and 
as such unlawful under section 23 of the Contract 
Act. UPBR HARDEO v. SHER SINGH 148 


—— 8.12 148 


~ —— S, 14—dgreement to exchange holdiny—Land- 
holder, whether can give possession of new holding 
before old one hus been vacated— Tenant cultivating 
both holdings, whether loses his right of exchange. 

A tenant must bə admitted to possession of a new 
holding within a year of loss of possession of the old 
one to claim a tight of exchange; but there is nothing 
to prevent the landholder from giving possession of 
the naw holding, before the old holding has been 
actually vacated: nor would the tenant thereby bo 
deprived of his right of exchange on the new 

e holding. 

Where, therefore, there was an agreement between 
the landlord and his tenant to the efec that the 
tenant should exchange one holding for another’ and 
the tenant cultivated both the holdings for one yoar: 

Held, that section 14 of the Tenancy Act did not 

operate to destroy tho tenant's right of exchange. 
U P B R Mouaunao HUSAIN Kuas v. Sis Raw 186 








Ss. 4i, 97—Ayrcement to enhance rent—* 

Attesiation —Ferbal ayreement, if valid. 

An agreomont enhancing the rent of a tenant 
under section 41 of the Agra Tenancy Act must be 
coni tined ina written document and attested undef 
section 97 of the Act, if not registered under the 
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provisions of the Registration Act, but must not be a, 
verbal attested agreement. A MUHAMMAD YUNUS 
ALI Kuan v. Katan SINGH ” 369 


S. 41 (a), (b)—United Provinces Land Reve- 
nue Act (IL of 1901), s. 36 - Rent fixed by Vollector 
-—Enhancement of rent by agreement, validity of. 
Where on the 26th of April the Collector fixed the 

rent of an ex-proprietary tenant under section 36 of 
the Land Revenue Act at Rs. 50 and onthe 10th 
of July of the same year the defendants executed 
an agreement undertaking to pay Rs. 72-6-0 as 
rent: 

Held, that the agreement was valid. 

The right of free contract cannot be disregarded 
by Courts of law withont an express statutory pro- 
hibition, h 

Where the rent has not abated or been enhanced 
within ton years ib is open to tho parties to adopt 
the alternative provisions, either by a registered 
agreement or by an application under section 41 (b) 
of the Agra ‘Tenancy Act. A BHAIRON PRASAD 2. 
SAMARPURL 441 


Ss. 47, 97—Non-occeupancy tenani paying 
above Rs, 100 gent—Enhancement of rent — Registered 
agreement, necessity of. 

In asuit forthe ejectment of a non-ocoupancy tenant 

n compromise was arrived at between the zemindar 

and the tenant, under which the zemindar dropped 

the ejectment proceedings allowing the tenant to 
acquire occupancy rights and the tenant agreed to 
pay a rentof Rs. 200 instead of Rs. 180 per annum. 

The compromise was endorsed on a paper bearing a 








general stamp of Re. 0-8-0 and filed in the Court of | 


the Assistant Collector but nob registered. The 
suit was dismissed but the termsof the compromise 
were not embodied in the decree. Ina suit for 
rent: . . 

Held, that under section 47 of the Tenancy Act 
the original rent of Rs. 180 could be enhanced only 
by registered agreement between the parties and 
that soction 97 of the Act did not apply to the 
circumstances of the case. A Dar PRASAD SINGH Wi, 


Goran Ram, 14 A. L. J. 87 234 
——— 8, 58 84 
—— 8.97 234, 369 





Ss. 150, 156—Suit for assessment of rent— 
Grove, when liable to assessment—General custom— 
Burden of proof. 

A ‘grove’, i. e. land covered with trees, does not 
fall within the definition of the term ‘land’ as used 
in the Agra ‘Tenancy Act. 

Thore is no general custom that grove land should 
pay rent, and unless such a custom is established no 
rent can be assessed upon it. . 

The burden of proving such a custom is upon the 
landholder alleging it. 

Where, however, grove land is subsequently brought 
under cultivation it becomes “land” within the 
definition of the Tenancy Act, and is liable to assess- 
went of rent. U PBR MAULA BAKHSH v. KALKA 
SINGH 155 


8. 156 155 


—--— S. 158-—“Successor”, meaning oj—Hindu Law 
~Joint family—Survivor, if suceessor—Decision of 
‘ 
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Revenue Court—Appeal to District 

tainability of —Court, duty of. 

A survivor in a Hindu joint family is a “successor”? 
within the meaning of the word in section 158 of 
the Agra Tenancy Act. 

An appeal against tho decision of a Revenue Court 
deciding the question of successor under section 15S 
of the Agra Tenancy Act lies to the District Judge, 

Semble.—tt is the duty of a Court of Law, specially 
in a matter which is after all more a matier of sritic- 
ment and revenue than strict law in the senso of 
determination of the rights of litigants or redress af 
wrongs, to take a broad and liberal view, if it ts 
possible. A DAYALPURI v. Narayan Derr, 14 A. la 
J 878 : 26 


8.164—Jurisdiction—Suit for profits in respect 
of rents of shops and houses, market dues and ground. 
rents—Suit cognizable by Civil Court only. 

A claim for “the plaintiff's share of the Tenis of 
shops and houses, market duos and ground renis in 
connection with, a market realized by the dofond.- 
ant, a lambardar, is not cognizable by tho Revenue 
Court under the provisions of section 166 of the 
Agra Tenancy Act, inasmuch as the jurisdiction 
of the Revenno Court is excluded unless the profits 
claimed are strictly in respect of revenue-paying 


Fudgep main- 





lands. A DIGBITAL SINGA v. Hira Daw, 14 A. L.J. 
419; 38 A. 322 276 . 
— 8. 202 162 


ALIENATION, Administrator's powers of ~Sanction 
of Court, strict compliance with terms of 128 


, decree restraining, effect of 353 


— by Hindu father—Son’s right to impeach 
only when purpose illegal or immoral—Inade. 
quacy*of consideration, whether ground for setting 
aside alienation —Manager, powers of 

AMENDMENT or PLAINT, See PLAINT. 


— Application made at lato stage 








934 
397 


Suit framed upon title —Plaintiff, whether 
can amend plaint by asking for specific- perform. 
ance 446 


ANNUAL REGISTERS, correction of, application for 
— Possession, main factor to be considered —Valuka, 
disputes regarding, referred to arbitration - Award 
given effect to by private partition—Entry, wrong in 
annual registers—U. P. Land Revenue Act (IIL of 
1901), s. 188. 

In au application for a correction of the annual 
s registers proscribed by section 32, U. P. Land 

Revenue Act, possession is, in view of section 40 

of the Act, the main factor to be considered. 

The disputcs between the members of a talukdar’s 
family regarding the taluka were referred to 
arbitration, and an award was made, by which 





at late stage-—Court, power of 





“ the villages inthe taluka were scparately allotted 


to cach of them while one of them was to remain 
the talukdar. To give effect to the terms of the, 
award, it was followed by a private partition and 
the different members of the family remained 
ever since in separate possession of the villages. 
But the name of the member who was the falukdai, 
continued all along to be wrongly recorded in the 


. . 
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—— (CIVIL)--Interlocutory orders 301 


annual’ registers, prescribed by section 32 of the 
U. P. Land Revenue Act, as the sole owner, as 
well as the talukdar, of his own share and those 
of the remaining members. These members subse- 
quently applied for a correction of the annual registers 
stating that the talwkdar’s name should continuo to 
be recorded as talukdar and lambardar of cach village 
and the entire taluka, but that they should be 
recorded as co-sharers in possession: 

Held, that section 188 of the U. P. Land Revenue 
Act was no bar to the granting of thé application 
‘nnd to corrections being made accordingly, unless 
and until the award itself was seb aside by a 
competent Court as invalid. UP BR RAMZAN "ALI 
Kaan v MUHAMMAD Qarum Kran, 3 O. L. J. 247 749 


APOSTACY. See HINDU Law. 


APPEAL (C1VIL). See ARBITRATION; 
cepyre Copy, O. XLII, R. 1. 
‘Abatement—Decree — Revision, whero ris 
peal permitted 372 
Appellate Court — Amondment of slips, mis- 
takes, omissions — Jurisdiction 79 
—— Appellate Courj, functions of—Decision_on 
. facts—Reversal 807 
wa = Appellate Court, right of, to entertain matters 
happening after suit—Jurisdiction, objection to— 
‘Place of suing’—Civil Procedure Code (Act V of 
. 1908), 5. 21 411 
Appellate Court, power of, to differ from 
opinion of Trial Judge 707 
—— — Application under Order XXIII, r. 3, of Civil 
Procedure Code, 1908—Deeroe. refusal to a an 
———Appoititment of guardian of property on 
furnishing security —Confirmation of order after 
security is furnished—Appeal against latter order, 
whether lics—Madras ligh Pourt Rylos under 
section °60, Guardians and Wards Aci—Muffasil 


Civin Pro- 





æ 








Courts, practice of 432 
—— —- Arbitration—Award, ‘recorded’ by Court 
105 





-= , bar to, under s. 158, Bengal Tenancy Ac‘, 
whether can be evaded by joining vlaim for money 
with claim for rent—Civil Procedure Code (Act 
TY of 1908), s. 102—Lrror of law—Revision 697 
to Board of Rovenuc —Appeal not main- 
tainable —Revision, appeal treated as 689 


cognizable by different Courts—Peenniary 
jurisdictiou~ Decision of Divisional Judge in appeal 
from decree in one suit, whether res judicata in 
appeal to Chief Court from the simultaneous deci- 
sion in another suit where parties identical—Pro- 
vision in bar of suit—Interpretation 581 


-——— Decision of Revenue Court—Question of 
successor—Appeal to District Judge, maintain. 
ability of : 2% 
— Decree prepared after judgment—Judgment 
. deferring preparation of decree till payment of 
penalty—Deeree, appeal from—Limitation, starting 








* point for 867 
—---— District Collector wrongly’ entertaining 
appeal-~Board of Revenue, powers of 460 


Ex parte decree, appeal from - Remand for 
farther evidence ~Appellute Court, powers of 493 


——~ — against an interlocutory order— Receiver, 
power of, to mako inqniry 777 


—— — Judgment of reversal, what shoald contain 
—Disenssion of cvidence—Jotedar, meaning of 185 


——-—— under Letters Patent, extension of time = 
584 

— Limiiation—Amendment of decree, whether 
extends time for appealing —Limitation Act (IX of 

1908), s. 5. 

A party who prefers an appeal from a decree 
after its amendment beyond the period of limitation 
from the date of the decree but within it from the 
date of the amendment, is to be limited to his 
grounds of appeal which refer to the amendment, 
unless he is entitled toan oxtension of time under 
section 5 of the Limitation Act. 

The rule laid down in Brojo Lal Rai Chowdhury 
v. Tara Prasanna Bhattacharji, 3 C. L. J, 188, for ex- 
tending the time for appeal from a decree on itg 
amendment approved. © SATIKANTH BANERJEE v. 
RAM HANDRA CHATTERIEE 556 


—~~ Limitation, computation of time for— Copyists 
rules —Time requisite for obtaining copies— 
Requisition for appearance to take steps to 
secure copios Default, deduction of day of 458 


Limitation, new point of—No bar from date of 
confirmation under Article 138-Estoppel for 
inconsistent positions, rule of, applicability of 8 

97 


—~ — Non-appealing parties, right of, to be heard 
in support of appeal 714 


° non-joinder of some of defendants in- Re- 
linquishment of claim—Maintainability of appeal— 
Right to proportionate relief 138 
Order refusing to remove Receiver, if appeal- 
able—Receivers appointed to act jotntly—Retirement 
of one, effect of. 


An order refasing an application for the removal 
of a Receiver is not b appealable. 

Where two persons are appointed Recoiyera by the 
Court, one for the mortgagors and the other for the 
mortgagces, by the retirement of one of them the 
order appointing the Receivers does not come to an 
end. C Easrerxn MORTGAGE Acrncy Co. Lp. v. 
PREMANANDA Sawa, 23 0. L. J. 217 789 


Order refusing to restore suit dismissed for 
defauls by Judge on Original Side—Legal advisers, 
mistake or laches of ~Party, whether should be 
penalized for—-Appeal, if maintainable—Order, if 
judgment—Letters Patent, cl. 15 634 


-~——— Plea raised for first time in final Court of 
Appeal, when can. be entertained—Snuit, circum. 
stances after institution of, when to be taken into 
consideration by Court 869 











*— —— presented after time—‘Sufficient cause’ — 





Review of judgment, deduction of time occupied in 
~—-Practice ag 





~ Amit for possession by partition- Decrec 
specifying mode of partition—Proper fee 587 


(CRIMINAL) Acquittal—Gronads for in. 
terference in appeal -306 
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(CRIMINAL)— Appellate Court, finding of 
—Nob common gaming house—Re-trial, propriety 
of order for—Criminal Procedure (Act V of 1898), 
s. 423 (1) 305 


——~~ — Assistant Sessions Judge, judgment of— 
Sentence under each of two sections, Penal Code, 4 
years, sentences to run concurrently —Jurisdicltion— 
Criminal Procedure Code (Act V of 1898), s. 408. 

. Where an Assistant Sessions Judge sentences an 

accused to imprisonment for a period not exceeding 

four years under each of two sections of the Penal 

Code, the sentences to ran-concurrently, an appeal lies 

to the Sessions Court and nottothe High Court. C 

LAKHIMI Ram Gacor v. Emperor, 28 O. L. J. 555; 

17 CR. L J. 266 586 

Change in language, effect of—Orders of 
attachment and imprisonment, how to be passed — 
Injunction dissolved after disobedience—Effect of 
dissolution —Object of order of attachment or im- 
prisonmont explained E88 

Infringement of order under s. 8, Foreigners 
Ordinance, 1914—~Procedure for trial of offender— 
Appeal, right of—Criminal Procedure Code (Act 
YV of 1898), ss. 5, 415 641 

— — Order granting or refusing sanction—Juris- 
diction of Appellate Court — Remand 334 

—— — Sanction to prosecute—Sanction granted or 
refused by Small Cause Court—Appeal to District 
Judge—‘Where no appeal lies’, meaning of, in 


s. 195 (7) (e) Or. P. O. 320 


——— , SECOND—Action for slander—Death of 
party—Second appeal, whether abates _ 249 
Application by Receiver to sot aside sale— 








Order refusing application 829 
Burden of proof, wrong view of—Remand 
: 294 


~——-~— Change of defence~Toreclosure by consent 
of parties, pleg of, whether can be urged 745 
—— — Conversion of suit into one for specific per- 
formance, whether permissible 482 
Custom, point of, overlooked or neglected by 

lower Court — Appeal, whether competent without 
certificate 904 


Document admitted in first appeal—Objection 
in second appeal, +f allowed, 





The plaintiff sued for possession and to set aside 
an agreement which, she said, had been brought about 
by fraud and undue influence. The document was 
admitted without objection on her part in the first 
Court: } 

Held, that under the circumstances it was quite 
too late for the plaintiff-appellant to raise in second 
appeal questions us to the admissibility of the 


document which was received in evidence by the. 


Court below. A Krrpia v. HARDEO 57 
—~-—— Monev-decrees against same judgment-debtor 
in two suits by two separate creditors—J udgment- 
debtor’s property sold in execution of, one decree 
—Subsequent attachment of same property jn 
other decree—Objection—-Purchaser, whether legal 
representative of judgment-debtor 759 
—— — Question of law, whether can be raised for 
the first time 450 
~ :—~Question whether parties follow Muhammadan 
Law or custom, one of fact—Appeal, whether main- 
- tainadle, 7 
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@e 
The question whether the yartics to a case follow 
Muhammadan Law or custom is a question of 
fact ond cannot be agitated in second appeal. P 
Traut BAKHSH v. RAHIM Bakusa, 106 P. W, R. 1916 
219 
SECON D— Rerenue Cowrt—Copy of jüst 
Court’s judgment not filed, effect of —Dismissal of 
appeal, illegal—Civil Procedure Cede (Act V of 
1608), O. XLI, r. 1, O. XLII, r. 1—Oudh Rent Act 
(XXII of 1888), s. 135. 
Where a second appeal is preferred to a 
Revenue Court under the provisions of the Oudh kent 





Act, and the memorandum of appeal is not 
accompanied by a copy of the first Courts 
judgment, o, if so accompanied, the copy is 


incomplete as only containing reference to the 
main judgment, the appeal ought not, in view 
of Order XLi, rule 1, and Order XLII, rule 1, Civil 
Procedure Cede, and section 135 of the Ret Act, to 
be dismissed on the ground that the. appellant 
has failed to file the copy of the first e Court's 
judgment or main judgment, as the caso may 
be, within the time allowed to him for that 
purpose, inasmuch as he is not required by law 
to tile such a copy. U P BR MUHAMMAD ARUL HASAN 
Kran v. Ras KUMARI 3 O. &, J. 209 705 


— Revision petition converted into secdnd 
appeal—Appeal barred at time of alteration— 
Insertion of wrong section of law, cffect of— rw 
parte fraudulent decree, suit to set aside, whether 
lies 264 

Right to graze cattle on village waste, 

how defined—“Agricultural cattle,” ` meaning 

of—Suit for recovery of grazing dues, nature 


of 695 


Civil Procedure Code (Art V of 1908), 
s. 400-—Substantial error or defect in provedure 
— Rejection of Commissioner’s report without direct. 
ing further enquéry. è 
In an appeal the Appellate Court rejected the 

report of the Commissioner for local investigation, 
which was acted upon by the Primary Court, and 
instead of directing a further investigation decided 
the appeal on other materials ọn the record. The 
case was one which could not be decided without an 
investigation on the spot: 

Held, that the decision of the Appellate Court 
was open to second appeal under section 100, Civil 
Procedure Code, as it involved “a substantial error 
or defect in the procedure provided by the Code... 
which may possibly have produced error or defect 
in the decision upon the merits.” C Trrrnanast 
SINGH Roy v. Bepin KRISHNA Roy 30 





= 








Taking up big original suits after 5-30 
P.M.— Practice 547 


APPROVER, evidence of ~ Corrobovation in material 
particulars > 232 
ARBITRATION—Award—Ewecution, award to be 
capable of—Intervention of Court, award made 
without — Uncertain award, setting aside of— Court, 
power of-~Parties to arbitration, oplion of. 2 
An award ought to be certain, so that no 
reasorable doubt can arise upon the face of it as 
to the arbitrator’s meaning, or as to the nature 
and extent of the duties imposed by it on the parties; 


` 
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e ` 
in other words, it ought not to be infructuous and 
incapaple of exeontion. 

Where an award, made without the intervention 
of, and then filed in, Court, is uncertain and does 
not specify either the amount or the land awarded 
or does not give directions sufficient to onable 
it to be ascertained or identitied, it is liable to 
be set aside on account of uncertainty. ‘Tho Court 
has no power to romit such an award to the 
re-consideration of the arbitrator, but it is never- 
theless open tothe partios to go back to him and 
ask him to make a complote-award, treating the arbi- 
tration as still pending. O Lar JAGROOP SINGH v. 
BankraisuwaR RAWAN BsHAvDuRPAL SINGH, 3 O. L 
J. 137 . 355 


Award filed after time fixed therefor, whe- 
ther nullity — Agreement not to raise any objection 
to award, how far binding 177 


Award given cffect to by private partition — 
Entry, wrong in annual registers—U. P. Land 
Revenue Act (TII of 1901', s, 138 749 


Award, questions affecting validity of— 
Forum for decision—Appceal—Revision - Irregu- 
larities in procedure, rectification of, by High 
Conrt—Judgment on award before expiry of time 
“allowed for objections-—Jurisdiction—Pleader, power 
of, to apply for reference—Minor, benefit to, con- 
sideration of, before decree on award 845 

*—. Award ‘recorded’ by Court —Appeal—Agree- 
ment to abide by decision of majority ~ Refusal 


of minority to sign award Award, validity 
of 105 


Award, submission of, before due date, ee 
25 


. 














of 
— —- Court, whether can refer insolvency proceed- 
ings to arbitrator 549 


Decree- on award—Deeree ab” variance 
with award as to payment of costs—Jurisdiction 
of Court—Amendment of Wecree—Remedy of 
party b 787 


——— Reference to arbitration—Application for 
adjournment praying for records to bo sent 
to arbitrators, whether falls under Sch. TI, 
s. 1, Civil Procedure Code, 1908 741 

Rojection of award for misconduct— 
Appeal—Revision — Parties agreeing not to object 
` to award, effect of—Estoppel—Contract Act (TX 
of 1872), s. 28—Court Fees Act (VII of 1870), 
Sch I, Art. 17 (vi-—Punjab Land Revenuo 
Act (XVII of 187), s. 158—Prayer for setting 
aside award, valuation of 192 


ARMS ACT (XI or 1878), Ss. 19, 20—Evidence indi- 
cating offence under s. 20—Commitment to Sessions 
--Magistrate’s duty to order. 

If in the trial of a case under the Indian 
Arms Act, the evidence recorded indicates an offence 
under section 20 of the Act, tho Magistrate ought 
to eommit the case to the Sessions, leaving it to the 
latter Court to -determine whether tho evidenco is 
to be believed. C NiISHI KANTA LAHIRI ©. EMPEROR, 
20 C. W. N. 732; 17 Gr. L. J. 202 314 


— = Ss. If, “20, 29—Offences under ss. 19 and 
20, whether distinct -Sanction under s. 29, whether 
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necessary when act punishable under first part of 

e s, 20—Criminal Procedure Code (Act V of 1898), 
s. 587— Want of sanction under s. 29, Arms Act, 
whether curable— Procedure. 


The offences created by and punishable under the 
first part of section 20 of tho Arms Act are distinct 
from offences created by and punishable under 
section 19 of the Act. Therefore, a District Magis- 
trate’s sanction, ander section 29 of the Act, is un- 
necessary before instituting proceedings in respect 
of au act punishable nnder the first part of section 
20 and mentioned in clause (f) of section 19. 

The absence of sanction required under section 29 
of tho Arms Act isa defect fatal to any proceedings 
held without such sanction, inasmuch as the defect 
is not curable under. section 537 of the Criminal 
Procedure Code. 

Per Pariett,J.—Proceedings may be instituted 
against any person nnder section 20 of the Arms 
Act for the sacret possession of arms in contravention 
of the provisions of section 14 or section 15 without 
previous sanction under section 29. If, however, in 
such a case a Magistrate finds that the intention to 
conceal the possession is not made out, he should 
discharge the accused under section 20. Proceedings 
under section 19 (f) may then be instituted, if and 
when the necessary sanction thereto is given under 
section 29. L B Nea Po CHEIN v. EMPEROR, 17 Cr, 
L. J. 209 321 


r 6, 20 
S. 29 
ATTACHMENT. See EXECUTION. 


, before jndgment—Sale after attachment 
in pursuance of contract entered into before at- 
tachment, effect of 953 


ATTESTATION. See TRANSFER of PROPERTY Act, 
s. 59. z 


314, 321 
' 321 








AWARD. See ARBITRATION, 
BAILMENT. See Contract Act, s. 160. 


BENAMIDAR, if can give notice under Bengal Tenan- 
cy Act 215 


BENGAL CESS ACT (IX B.C. or 1880), S. 47—Levy of 
cess, procedure for—Analogy to procedure fór realiza- 
tion of rent—~ Contract between parties, effect of—Warrer 
of claim tojinterest on rent fora term, whether affects 
liability for interest on cess—‘In the same manner 
and under the same penalties, eic., meaning of. 


Section 47 of the Bengal Cess Act lays down that 
the procedure for levy of cess shall follow that 
prescribed for realization of arrears of rent. 

_ The provisions of the section are not restricted or 
controlled by any special contract existing between 
landlord and ienant as to payment of interest on 
arrears of rent. Hence, the waiver of a claim by 
the landlord to demand interest on arrears of rent 
for a term in virtue of a contract with the tenant 
will not absolve liability for interest on the cesg 
for that particular period at the rate mentioned in 
section 47. 

The expression ‘in the same manver and under the 
same penalties as ifthe same were arrears of rent 
due to him’ in section 47 of the Act has reference 
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ouly tothe procedure to be adopted and the con- e 


sequences to follow in the recovery of rent, that is to 
say, the remedy would be by suit and the penaltics 
would possibly be the sale of the holding or damages 
at 25 per cent. under section 68 of the Bengal Tenancy 
Act. C RADHICA Monan Roy v. Manmorna Naru 
Mirrer, 23 0. L J. 603 lil 


BENGAL COURT or WARDS ACT (IN B.C. or 
1879), Ss. 13A, 51, 55—Management by Court of 
Wards under s. 13A—Ewecution sale of ward's property 
—Ward’s right to set aside sale unrepresented by 
Manager—Civil Procedure Code (Act V of 1808), 
s. 47, O. XXI, r. 90-——‘Suit’ in ss. 51,55 of Act IX of 
1879, meaning of--Release of estate pending appeal, 
whether empowers continuance of original application. 
The word ‘suit’in sections 51 and 55 of the Conrt 

of Wards Act (IX B. ©. of 1879) covers mis- 

cellaneous proceedings 
A judgment-debtor whose cstate is under the 

management of the Court of Wards under section 13.4 

of the Court of Wards Act cannot apply to seb 

aside an execution sale of his properties except 
through the Manager of the Court. The Court’s 
failure to institute the necessary proceedings will 
not give the ward a right toapply in his owu name. 

The judgment-debtor cannot continue the original 
application even if the estate is released during tho 
pendency of the appeal. C Usakunra Sen v. HIRA 

Lau Roy 86 


S. 18—Court.of Wards, power uf, tu give ac- 
‘knouledgment of debt and to execute pron issory notes 
— Limitation Act (IX of 1909), s. 19—Acknowledg- 
ment of debt yiven by Court of Wards, validity of. 

A. Court of Wards has power to give an acknow- 
ledgment under section 19 of the Limitation Act so 
as to give a fresh start for the compatation of limita- 
tion, 

. Semble.—It may bo doubted whether a Court of 
Wards has under the terms of section 18 of the Court 
of Wards Act power to direct the execution of a 
promissory note. 

But a promissory note executed under its direction 
muy in any event be used as an acknowledgment of 
a pre-existing debt. C RASHBEHARY Lan MANDAR 
v. ANAND Ram, 43 C. 211 205 


-— — Ss, 51, 55 86 


BENGAL LAND REVENUE SALES ACT (XI B. C. 
oF 1859), s. l4—Arrears incorrectly shown in Col- 
lectors books as due on separate account—Sule of 
whole estate—Requisition to co-sharers to purchase 
share as bids did not veach amount due—Re-sale on 
co-sharers’ failure to purchase —Closing accounts of 
whole estate—No arrears due on date of sale for 
kist of period for which sale held—Irregularit y—Sale 
tnoperative—Mahalwar Register, copy of entries in, if 
admissible in evidence. 





A rovenne-paying estate was pul up for sale under 
section I4 of the Bengal Land Revenue Sales Act for 
arrears due on a separated share, which was entered in 
i separate account in the Collector’s books. The sale 
was ostonsibly held for arrears of the March kat, 
but the bids not having reached the amount due, 
the Collector intimated to the co-sharers that they 
were at liberty to purchaso the share. within June 
17, 1904, by paying the arrears due ander section 


GENERAL INDEX, 


lois 


BENGAL LAND REVENUE SALES ACT—oheld. 


14 of Act XI of 1859. The co-sharers not baving 
purchased the share, the Collector again put up the 
whole estate for sale on J9th Soptomber 1904 as for 
the March kist. Meantime, payments were made, 
in consequence whereof the March kist was not in 


arrear though an arrear of Rs. 2 and odd was due 
for the June kist: 
Held, by the Judicial Committee affirming the 


judgment of the High Court, 

(1) that the sale of the entire estate under section 
14 of the Bengal Land Revenue Sales Act was void; 

(2) that tho Collector was bound to close the 
separate accounts on 17th June 1904, and as on that 
date there was no arrear in respect of the March 
kist, a sale as for the March kist was ultra vires. 

Copies of entriesin a Mahalwar Register kept under 
section 4 of Act VIL of 1876 are admissible in 
evidence. The mere fact that it bears the signaturo 
of the Superintendent of Survey on a corner glces not 


make it a document kept by that officer, °P C 
Mursappi Mian v. Manomep Ipris, 19 C. W. N. 764 
283 


BENGAL MUNICIPAL ACT (JILI B. O. oF 1884), 
Ss. 175, 176, 178, 179, nag-compliunce with pro- 
visions of —Conviction under s. 218, legality of. K 
The conviction of, and sentence passed upon, an 

accused under section 218 of the Bengal Municipal 

Act cannot “be sustained, whero the cssentinl pre- 

liminary steps in compliance with the provisions of 

all the sections 175, 176, 178 and 179 of the Act 
had not been observed beforo an application was 
made to the Magistrate under section 202 of the 

Act for his criminal prosecution. C Nain CHANDRA 


Arcu cv. NOAKHALI Municivauity, 23 C. L. J.598; 17 
Cr. L. J. 265 985 
ew Ss. 176, 178, 179 985 





‘BENGAL, N-W, P. AND ASSAM CIVIL COURTS 
ACT (XII or 1887), S. 37 210 


BENGAL TENANCY ACT (VIII B.C. or 1888), 
S. 5—enancy, character of, as shown by lease, if 
conclusive against sub-tenant—Renewal of lease, 
option of—Lerms undefined, unenforceability of. 


PerN.R Chatterjea, J—Whereit is shown by a lease 
unambiguous in its terms that tho land was originally 
acquired by the tenant as a raiyati-holding, the 
character of the tenancy isnot altcred by the merc 
fact of the lessee subsequently letting out the land 
to others and the land may, as between the lessor 
and the lessee, be taken to have been acquired for 
the purpose as stated in tho lease itself. 

But it is open toa sub-lessee, who was no party 

è to the contract of leasc, toshow that the real purpose 
for which the land was acquired by the lessee was 
other than what was statedinthe lease. 

The fact that the terms of a lease and the papers 
of the landlord show that tho tenancy was a raiyati 
one, is not conclusive against the sub-lessees, who 


° are entitled to prove from surrounding circum- 


stances and other relevant facts that the interest ol 


the lessee in relation to them was that of a tenure. | 


holder. 

The word ‘jote? does not necessarily mean the 
interest of a cultivator. 

An option to the tenants of renewal on the 
expiry of a lease according to the terms on 


. . 
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which *the lessors will wish to leaso out in 
future, is not cuforceable, the terms being undefined 
and depending upon the will of the lessors. 

Per Richardson, J.—Quvere. —Whether a mere state- 
ment ina lease that the land is let out to the tenant 
for the purpose of being cultivated by himself or his 
servants, is conclusive even as against the landlord 
to show that the tenant is a raiyat, whatever the 
arca of the land may be or whatever may be done 
under the lease? C Rasgant KANTA MURGERJEE v. 
Yusur Atl i 92 
S. 12—Bengal Validating Act (I B. O. ef 
19038), effect of—Permanent tenure, transfer of, whe. 
ther affected by non-payment of landlords fee—Ab- 





sence of notice to landlord—Rent-decree against 


transferor-—-Non-joinder of purchaser —Decrec, whe- 

ther binding on purchaser. : 

Under, the Validating Act (I B. C.of 1908) a 
transf8r of the whole or a portion ofa permanent 
tenure.may bo complete upon registration, although 
the landlord’s fee is not paid and no notice of the 
transfer is given to him. 

But if such a transferee allows the transferor 
(the original tenure-hdlder) to represent him to the 
landlord, he cannot take exception to the sale of ‘his 
interest in execution of a decree for arrears of rent 
in a suit brought by the landlord against the original 

etenure-holder without making the transforee a party 
thereto, C ALI MAHAMUD v. AFTABUDDIN BHUYA, 
20 C. W. N. 355 251 


as amendel by Bengal Act I of 1907, s. 22— 
Landlord and tenant—Landlord’s purchase of occu- 
pancy holding—Co-sharer landlordđs—Purchasing 
landlord, when can preserve non-occupancy rights. 





The purchase by a landlord of an odvupancy 
holding prior to 1908 is governed by the Bengal 
Tenancy Sct VIII of 1885. r s 

Tf the purchase was made by a co-sharer landlord 
on behalf of the other sharers, the whole tenancy is 
merged and the purchasing landlord cannot be heard 
to say that the non-ocoupancy right still subsists. 
In the case, however, of a purchase by a co-sharer 
landlord individaally, the non-ocecupancy right can 
he kept alive by the purchaser. PAT RAJA Ram SAHU 
v. JHANTI GOPE 75 


= — S 29 783 


= 5, 29- Agreement lo pay produce rent and on 
default enhanced money rent—Illegality. 





Where the money rent of an occupancy holding 
is altered, by a fresh agreement to a produce rent 


with a proviso thatthe rent exigible on default is ° 


to be in excess of the original rent, the agreement 
violates section 29 of the Bengal Tenancy Act and 
is unenforceable: i 2 

The defendant, an oocupancy raiyat who had 
been occupying his holding at a money rent of 


Rs 3-4-0, undertook, by a fresh karuliyat, to pay 7 


å fixed produce rent of 12 batwas of paddy (priced 
at a batwa per rupee) and in default Rs. 12: - 
Held, that it was in effect a case’of prohibited 


enhancement of rent under section 29 of the Bengal , 


Tenancy Act and that the plaintiff was only entitled 
to rent at the original rate. C TARAP ALI v. Kaur. 
PADA BANDOPADHYA, 23 ©, L. J. 688 97 


INDIAN CASES. 
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s 8. 29, ct. (6), proviso (1)—Enhuncement of 
rent by contract—Contract to enhance more than 

2 annas in the rupee, if partially valid— Division of 

a tenancy by contract, when has effect of creating new 

tenancies. 

Proviso (1) to section 29 of the Bengal Tenancy 
Act does not control clause (6) of the section and a 
continuous realisation of rent at an illegal enhanced 
rate will not entitle the landlord to realise rent at 
that rate. 

A contract providing for an enhancement excetding 
2 annas in the rapco in contravention of section 29 
of the Bengal Tenancy Act is wholly void and cannot 
be operative to the extent of the enhancement of 2 
annas. . 

A mere division of a tenancy in pursuance of a 
contract between the landlord and the tenant has not 
the effect of creating new tenancios unless that was 
the intention of the parties. C NAFAR CHANDRA PAL 
v. RAHMAN SHEIKH 45 
S. 89 (e) 783 
Ss. 49, 85—Notice—Under-vaiyat getting 

transfer of non-transferable holding, whether cun be 

ejected by landlord without notice. 

Where the sub-lease to an under-raiyat granted by 
the raiyat of a non-transferable occupancy holding 
is not valid against his landlord under section 85 of 
the Bengal Tenancy Act, the landlord can eject the 
under-ratyaé without any notice under section 49 of 
the Act on the raiyat transferring the holding to the 
under-raiyat. © JADAB SARDAR v. GOBINDA CHANDRA 

912 
5. 52—Landlord and tenant—Dilucsiwon— 

Claim for reduction of rent— Lease, construction of. 

A tenant is entitled to claim abatement of rent under 
section 52 of the Bengal Tenancy Act for partial 
diluviation of his lands, save where he expressly 
waives the privilege in his habuliyat. 

If, for no fault of the tenant, all the lands of lis 
jote are washed away, he cannot, on general prin- 
ciples, be held liable to pay rent to the landlord, 
uniess-he is precluded by the terms of his kabuliyat 
from pleading non-liability on that ground, 7 

In a suit for recovery of rent, therefore, the tenant 
is entitled to claim exemption trom rent for total 
diluviation of his lands. i 

Tre above rule is also applicable to tenants who 
hold over, even if they did not surrender the jote or 
avoid the tenancy when the lands were washed away. 

Where in a kabuliyat the lessees stipulated “Culti- 
vation or non-cultivation, profit or loss in respect of 
tho jote will be ours and we shall nob be competent 
to make any objection to the rent settled”: 

Held, that the lessees were vot precluded by the 
terms of the kabuliyat from pleading non-liability 
to pay rent sf all the lands of the jote were washed 
away. C RAJENDRA Kumar Roy ~v. MAHARAJA Ma- 
NINDRA CHANDRA NANDY, 24 C. L J. 162 464 
Ss. 56, 58 (3), (5)—Landlord’s refusal to 
grant vent receipts - Summary enquiry by Collector 
on tenant's application, whether prosecution o 
landlord Discharge without award of compensation 
—Claim for compensation in Civil Cowrt—HMalice, 
reasonable and probable cause, whether questions of 
law—Decree for rent-—Bar of proceedings under s. 58 
—Res judicata—Civil Procedure Code “(Act F of. 
1908), s, 11, 


e~. 
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A summary inquiry by a Collector under section 
&8 (3) of the Bengal Tenancy Act on the application 
of a tenantis in the nature of a prosecution of the 
landlord for an offence within the meaning of that 
term in the Indian Penal Code. 

The discharge of a landlord under section 58 (5) 
without an award of compensation does not bar the 
landlord’s right to recover the same by proceedings 
ina Civil Court, the cause of action being referable 
to tort. 

Malice and absence of reasonable and probable 
cause follow as an inference of law from the finding 
that a complaint under section 58 (3) of the Bengal 
Teriancy Act is false. These are questions uot for 
the Jury, but for decision by the Judge as questions 
of law. 

The existence of a decree against a tenant for 
rent, in respect of which receipts are claimed under 
section 56, operates as res judicata of the fact of its 


payment in subsequent proceedings held under 
section 58 (3) of the Act. PAT NAIK PANDEY v 
Bipya, 1 P. L. J. 149 149 
— 8. 58 (3), (5) 149 
—-—— N. 65 581 


wo m D. 65--Non-transferable hoidingy—Assiynment 
of proprietary right— Sule in execution of rent-decrees 
by assignee and assignor—Delivery to purchaser at 
assignee’s sale before institution of assignor’s suit, 
effect of. 

The plaintiff and his co-sharers leased their pro- 
prietary right in a holding to the Cawupore Factory. 
The latter brought a suit to recover arrears of rent 
due from the tenant after the lease and obtained a 
decree. Jn execution of the decree they purchased 
the holding. Subsequently plaintiff brought a suit 
to recover arrears of rent due to him and the other 
co-sharers prior to the lease and he obtained a 
decree in execution whereof he purchased the same 
holding: 

Held, that, the interest of the tenant having been 
extinguished and eliminated inthe course of the 
execution of the decrce obtained by the Cawnpore 
Factory, there was no subject-matter in existence 
on which the plaintiff’s decree could operate to 
effectually vest in tho plaintiff any interest what- 
soever. PAT Nac NARAIN v. JUNG BAHADUR SANI 

905 


ea. ES 912 


Ss. 93 to 95—-Procecdinys for appointment of 
common manayer—Interim appointment of Receiver 
-—Order to be based on evidence—Verified petition of 
purty, whether suficient —Civil Procedure Code 
(Act F of 1908), O. XL, r. 1. 

A Court can, pending the final appointment of a 
common manager under section 95 of the Bengal 
Tenancy Act, make an interim appointment of 
a Receiver if it appears to be just and convenient. 

The order should be based on evidence establishing 
the necessity for the Receiver’s appointment under 
Order XL, rule 1, Civil Procedure Code. The 
mere verified petition of a party filed in support of 
application for the appointment of a common 
manager, which does not set forth the sources of the 
petitioner's knowledge or belief, cannot be made the 
basis of the Court’s order, C ASAD ALI v. MOHANAD 
Husain 83 
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—— m Ss, 94, 95 ” 83 

S. 103— Record of Rights, entry i, as te 
occupancy rights of tenant—Presumption— Burden 
of proof. 

An entry in the Record of Rights showing a person 
to be an occupancy tenant creates a presumption in 
favour of such person, and the onus is on the landlord 
to establish the contrary PAT BISESWAR SINGH v. 
PARBHOO Narn PATHUK 506 


S. 108— Record of Rights, entry in— Piestunp- 
tion as to correctness, when arises. 

It is not until the Record of Rights is finally 
published that a presumption of correctness arises. 
Such presumption, however. is not conclusive, but is 
rebuttable. PAT IMRIT MARATON v. BAHADUR GANG 

5 
Ss. 108B, 104, 104J, 105, 112, 113 — Enhance- 

ment of rent—3. 113, scope and operation oÈ , 

Section 113 of the Bengal Tenancy Act applies to 
rents which have been finally settled under the 
provisions of one or other of the sections 104, 104J, 
105 or 112 of Chapter X of the Act but it does 
not apply to rents otherwise sagtled. 

The provisions of section 118 are not applicable to, 
a mere entry of an existing rent in the Record of 
Rights. š 

There is really no inconsistency between section 
J03B and section 113 of the Bengal Tenancy Act and e 
the effect of the plain language of section 113 is not 
in any “way controlled or cut down by anything in 
section 103B. 

The operation of section 113 is not limited to cases 
where there was no dispute between the landlord and 
the tenant as to the correctness of rents settled. C 
MEYAJAN BUIAN v. JOYMALA 32 


— — Ss. 104, 104J, 105, 112, 118 32 


S. 158—“dAmount claimed", meaning ci— 

Appeal, bar to, under s. 153, whether can be evade. 

by joining claim Jor money with claim for rent--Crvil 

Procedure Code (Act V of 1908), s 102—LErro. of 

lauw—Revision, 

The expression “amount claimed in the suit’, 
which occurs in clause (a) of section 153, Bengal 
Tenancy Act, must be read withthe words “in any 
suit instituted by a landlord for the recovery of 
rent’ and has plainly reference to rent for the 
recovery whereof the suit has been instituted. 

The bar to an appeal provided in section 158 
of the Bengal Tenancy Act cannot be evaded by the 
joinder of a claim for money with a claim for rent. 

Where there would have been no second appeal, if 
two different suits had been instituted for the 
recovery of rent and the recovery of damages for 
breach of a contract, hy reason of section 153, Bengal 
Tenancy Act, and section 102, Civil Procedure Code, 
the bar provided by these two sections could not be 











“a evaded by amalgamating the two claims in one suit 


for rent. 
An error of law committed by a Subordinate Court’ 


in deciding acase isnot aground for interference , 
by the High Court in the exercise of its revisional 
jurisdiction. © Jampar Sincu v. JAGAT KISHORE 
Acuarya, 23 C. L. J. 557 697 


S. 153—Decree for full rent overruling claime 
for abatement, if appealable—Abatement of rent, 
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whe lands let out are found subject to right of ° 


pasturage of others. 

In a suit forrent when the Court, after consider- 
ing the question whether the tenants are entitled 
to. get an abatement of rent or are bound to pay 
the full rent, makes a decree for the full rent, the 
decree decides the question of the amount of rent 
annually payable by the tenants, and as such an 
appeal against it isnot barred under section 158 of 
the Bengal Tenancy Act. 

Where, after lands have been let out at a certain 
rent, it is established that other persons have rights 
of pasturage over the lands, the tenants are entitled 


to get an abatement in respect of the land which | 


may be required for the purpose of pasturage. C 
Dina Natu Das v, SARAT CHANDRA cae 
51 





S. 168—Interlocutory orders—Appeal, 

. The tèrm “order” as used in section 153 of the 
Bengal Tenancy Act is not limited to final orders 
but includes interlocutory orders such as orders of 
remand. 

Therefore, in a suit for rent valued atless than 
Rs. 100 the order of the first Appellate Court remand- 
ing the suit for re-trial without deciding any of the 
special questions mentioned in section 153 is nut 
appealable. Œ SASHI Buusan HAZRAH v Deno Moses 


Dası 
e 


r 





Ss. 155, 188, Scu. III, ArT. 1—Transfer of 
Property Act (IV of 1882), ss, 12, 111, 117—Land- 
lord and tenant—Lease-- Covenant aguinst alienation, 
voluntary or involuntary —Forfeiture for breach and 
re-entry by lessor ~Ejectment, suit for, of lessee’s 
alienee—Alienee in possession under involuntary sale, 
whether tenant — Right to claim notice to quit under 
Transfer of Property Act or equitable probisisns of 
section 155, Bengal Tenancy Act—Suit for ejectment 
by fractional landlord, maintainabilify of—Limi- 
tation Act (IX of 1908), Sch. I, Art. 142, 

Under the terms of a permanent lease executed by 
defendants Nos. 2 and 3 to plaintiffs, the lessees un- 
dertook not to transfer their interest by sale, gift or 
mortgage and the lessors reserved the right to put an 
end to the lease and re-enter on breach of the 
covenant, or on asale of the property in auction 
for the debts of the lessees. The lessees mortgaged 
their interest to lst defendant. The Ist defendant 
sued defendants Nos. 2 and 3 dn the mortgage, 
obtained a decree and in execution thereof brought 
the leasehold interest to sale and purchased it 
himself. Plaintiffs instituted the present suit to 
eject the Ist defendant. It was found that plaint- 
iffs were entitled to a 12-annas share and the 8the 
defendant toa 4-annas share in the leased property: 

Held, (1) that the covenant was enforcible, and 
the assignment was not ad-mvitum as the execution. 
sale was directly due to, the voluntary acts of the 
lessees, viz., the execution of the mortgage and the 
omission to pay the mortgage-debt; 

e (2) that, in the absence of any act done by the 

landlords amounting toa recognition of the trans- 

“ fer, the lst defendant was not a tenant entitled to 

claim the procedure laid down in section 155 of the 
Bengal Tenancy Act orto a notice to quit under 
the provisions of the Transfer of Property Act, and 

*that he occupied no better position than that of a 

trespasser; 


INDIAN GASES, 
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(8) that the suit was governed by Article 142 of 
Schedule I of the Limitation Act and not by Article 1 
of Schedule III of the Bengal Tenuney Act, which 
applies only to actions for ejectment of tenants; 

(4) that plaintiffs were entitled to æ decree for 
khas possession of the 12-annas share jointly with 
the 8th defendant, the rule that all sharers should 
unite in a suitto determine a lease not applying to 
asuit to eject a trespasser. 

Per Mookerjee, J—A lease in perpetuity is forfeit- 
able for breach of covenant notwithstanding that it 
is permanent. 

A covenant for forfeiture of a lease upon an 
involuntary sale is enforceable both under ithe 
English and the Indian. Law, though section 12 of 
the Transfer of Property Act expressly mentions the 
case of forfeiture for bankruptey and does not 
specifically refer to cases of forfeiture for involuntary 
sales. 

An involuntary alienation may, in one sense, be 
attributed to a remote act of a party quite as 
much asa voluntary alienation, but a covenant for 
forfeiture by voluntary alienation does not include, 
by implication, a covenant for forfeiture for in- 
voluntary alienation, 

Where there is a covenant in a lease against 
alienation by the tenant but no ‘ight of re-entry 
reserved in the landlord, the lease is not forfeited by 
breach of the covenant ‘and the remedy of the land- 
lord is either by way of injunction against an 
apprehended breach or by recovery of damages 
for the breach already committed. But where the 
lease reserves a right of re-entry, the landlord is 
not limited to the reliefs by injunction or damages 
but may at his choice treat the lease as forfeited 
and exercise his right of re-entry. 

Where section 111 of the Transfer of Property Act 
does not apply, it is not necessary fora landlord 
prior to the institution of a suit for ejectment of 
the tenant to manifest his intention to avail him.-. 
self of the forfeiture as the forfeiture is complete as 
soon as the breach occurs; so the institution of the 
suit itself is a sufficient, manifestation of the exercise 
of the option of ihe lessor to treat the lease as 
determined. 

When a lease is forfeited, an under-lease or any 
other interest created by the lessee is extinguished; 
but if the lessee surrenders the lease, the estate of 
the under-lessee or of the person who claims under 
him is not prejudiced. C . DWARKA Natu Roy v. 
Maruura Nara Roy, 240. L. J. 40 833 


S. 155 — Landlord and tenant—Misuse of land 
by tenant—-Breach of covenant—Notice demanding 
unconditional surrender—Ejectment, suit for. 





The object of a notice to quit given under section 
155 of the Bengal Tenancy Act isto give the tenant 
an opportunity of remedying the breach (if it is 


` capable of being remedied); so that on remedying the 


breach and on payment of a reasonable compensation 
he may avoid ejectment. 

A notice, therefore, requiring the tenant to remedy 
the breach, to pay compensation for misuse or breach 
of contract and to.surrender the land is not legally 
valid to support an action for ejectment. C KALI 
CHANDRA v, KALI KUMAR MAJUMDAR 537 


S. 155 (b) 497 
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——-—~~ Ss. 160, 161, 167--Wasat taluk, purchase of, 
by zemindar— Sale of taluk, application for, wasat 
taluk not entered in—Suit Jor possession—Estop pel— 
Evidence Act (I of 1872), s. 18— Record, admissibility 
of —Burden of proof—Benamidar, if can give notice 
under Bengal Tenancy Act. ` - 
The plaintiff, who was the zemindar, purchased in 

1884 an under-tenure called wasai taluk which formed 

u part of the superior tenure. In 1889 he put up 

for sale the tenure in execution of a rent-decree but 

omitted to mention his own wasat taluk in the 
application for execution. The defendant purchased 
the tenure at the auction sale. 
for declaration of title and recovery of possession 
of the wasat taluk. The defendant pleaded inter alia 
that the plaintiff was estopped inasmuch as he 
failed to mention the wasat taluk in his application 
for execution. The plaintiff relied upon the records of 

an execution proceeding held in 1858: 

Heid, (1) that the statemefits in the application for 
execution were not sufficiently precise to prevent the 
plaintiff from saying that he had a protected interest 
in the wasat taluk; 

(2) that the records of the execution proceeding 
were admissible as ancient recorded documents if 
the plaintiff could show that there had been a. 
possession in accordance with the, recitals in those 
documents; ; 


(8) that the onus was on the plaintiff to show, 


that the ewasat taluk was a protected interest within 
the meaning of the Bengal Tenancy Act, 


Held (per Banerjee, J.), that the records of the: 


execution proceedings were admissible also under 
section 18 of the Evidence Act 

Per Maclean, O. J.—A benamidar is the proper 
person to give the nutice under section 167 of the 
Bengal Tenancy Act if the sale certificate were made 
out in his name. C JOGESH CHUNDER PATITUNDA 
v. Roni Kumar Roy COHOWDHURY, 21 0. L. J. 65 








215 
Ss. 161, 187 215 
Ss. 170, 171—Rent-decree against ten- 


_ ant— Order for sale—-Deposit by fictitious mort- 
gageo—Claim for recovery cf deposited amount 
from judgment-debtor, sustainability- of—‘Law- 
fully paid’ in s. 70 of Contract Act, meaning 


of 34i 
—— §. 171 341 
- Ss. 178, 179 497 





-— — 8. 1&5, provisions of, if applicable to lease of 
lands for building shop—Occupancy right in site of 
shop held by raiyat. 

A raiyat who acquired lands under a lease for 
building a shop, in which he has resided and from 
where he has carried on his agricultural operations 
in another village and in respect of holdings under 
the same landlord, can claim the protection of section 
182 of the Bengal Tenancy Act in respect of the 
lands C BHIKARIRAM BHAGAT v, MAHARAJA BAHADUR 


Singa, 43 C. 195 152 
——-- §. 188 833 
—-——— S H, II, ART, 1 833 





Scu, ITI, ART. 6—Decree for arrears of rent 
after cessation ‘of landlord's interest, execution of — 
Limitation, 


GENERAL INDEX, 


The plaintiff sued | 
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The special law of limitation prescribed by the 

* Bengal Tenancy Act for the execution of rent-dévrees 
does not apply to a decree in a suit for arrears of 
rent brought by a landlord after he has parted 
with his interest as landlord. The decree-holder 
in such a case is entitled to execute his decree under 
the general law of limitation. © Saris RANJAN Das 
NASARADDI PATWARI 145 


BENGAL VALIDATING ACT (1 B.C. or 1903) 
2 


. 51 
-BOMBAY DISTRICT MUNICIPAL ACT (Bom. 
Act III oF 1901), S. 160 (3)— Revision, incompetent. 
An application for revision does not lie from the 
decision of a District Court under clause 3 of section 
160 of the Bombay District Municipalities Act. B 
MUNICIPALITY oF BELGAUM ~v. RUDRAPPA SUBRAO 
SUTAR, 18 Bom. L. R, 340 21 
BOMBAY LAND REVENUE CODE (Bom. Act V 
or 1879), S. 111 od 
—~——- Ss. 150, 154, L11—Gujarat Taluydars'e Act 
(Bom. Act VI of 1888), s. 388—Talukdari village ~ 
Talukdar minor—Guardianship of Cotlector — Arrears 
of assessment—Mamlatdar attaching‘ moveables of 
khatedar—Suit for damages by khatedar for wrong- 
ful attachment—Mamlatdar fot liable—Income-Tax 


Act (II of 1884)—Seizure of accownt-books, wrongful « 


—Inability to damages. 


A minor talukdar was placed under the guardian. 
ship of the Collector and in consequence of this 
guardianship the Talukdari Scttlement Officer and 
under him the mamlatdar had the revenue manage- 
ment of the talukdari village. The mamlatdar 
attached ornaments of a certain khatedar in the 
village on account of unpaid assessment of previous 
years. The account-books of the khatedar were 
also removed for the purposes of income-tax. Tho 

, khatedar shed the mamlatdar for damages for wrong. 
fal attachment of ornaments and seizure of account. 
books: $ 

Held, (1) that tho mamlatdar as a subordinate of the 
Collector had both under sections 150 and 154 of 
the Land Revenue Code and section lIl of the 
said Code as modified by section 33 of Bombay Act 
VI of 1883 power to attach the ornaments, or at least 
he and his superiors supposed that he had the power; 

(2) that, supposing thatthe mamlatdar and his 
superiors made a mistake as to the law, the mistake, 

7if any, was a bona fide mistake and it was made in 
pursuance of the provisions of the law; 

(8) that attainment of majority by the talukdar 
before the occurrence of attachment did not affect 
the question, as the de facto management of the 
Government Officers continued uninterruptedly, 
‘notwithstanding the event of the talukdar attaining 
majority, and in fact at his own request and with 
his consent; 

(4) that the seizure of account-books was nnautho- 
rizedand wrongful, and for this act of his the mam. 

- latdar was liable to pay damages, which under the 
“circumstances of the-case must be nominal. B 


DALUCHAND FULCHAND GANDHI V. GuLABBHAI Kan. ° 
198 
. 


THADJI, 18 Bom. L. R. 323 


BOMBAY PUBLICCONVEYANCES ACT (Bom. Act 
VI oF 1868), S. 34 (A)— “All vehicles kept in readi. 
ness for hiring on demand”, meaning of-—Government 


Notification eatending provisions of the Act to such e 


. 


s 
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vehicles, legality of—High Court, power of, to report 
erraneous conviction to Government where remedy 
by appeal or revision barred by Statute. 


Bombay Government Notification No. 955 of 1885, 
applying the provisions of the Bombay Public 
Conveyance Act (Bombay Act VI of 1863) to “all 
vehicles kepi in readiness for hiring on demand,” 
is not inconsistent with the provisions of section 
34 (a) of the Act and is, therefore, not ultra vires. 
The words ‘on demand’ seem to have been intended 
to imply that there is no solicitation for employ- 
ment andare, therefore, equivalent to ‘not ordinarily 
used for the purpose of plying for hire’. The words 
‘in readiness’ seem to be a mere surplusage and do 
not limit the application of the Act to any partion- 
lar class of vehicles. > 

The words “all vehicles kept in readiness for 
hiring on demand” include vehicles let on monthly 
hire and kept in the stables of the hirer. 

The dwner of such a vehicle would be guilty of 
an offence under section 2 of the Actif he lot the 
vehicle on hire without a.license; but the driver of 
such a vehicle could not be convicted under section 
3 of the Act for plying for hire, as the contract 
for hiring is between he owner and the hirer. 

. Where the High Court cannot interfere with an 
erroneous conviction owing to the rights of appeal 
and revision ebeing barred by Statute, it may report 
the conviction to the Local Government ‘with its 
recommendation. S Jrwans & Co., v. EMPEROR, 9 
S. L. R. £03; 17 Cr. L. J. 231 647 


BUDDHIST LAW, Chinese~Custom—Widow—Main- 
tenance, right to, whether lost by refusel to live in 

‘ family house— ‘Family house,’ meaning of—Adop- 
tion, power of making—Consent of husband’s nearest 
male vrelatives—Letters of Administration, grant 
of, to Administrator-General without his aerplication 
or that of party—Illegality. 


The %spression ‘family house’, according to the 
ideas prevalent among Chinese Buddhists, means a 
house which has belonged to the paternal ancestors. 
of a person or oné which a man has started for his 
family and their male descendants, and in which the 
family has lived together continuously descending 
from father to son. ` 

In the absence of a guide as to the prevalent cus- 
tom among Chinese Buddhists in China, any rule 
that deprives a widow of her right to maintenance 
for ber refusal to live in the family house should not 
be enforced, when the other members of the family 
have made themselves objectionable to her or ren- 
dered it impossible for her to live with them. 

A Chinese Buddhist widow has power to adopt a 
son to her husband with the consent of her hus-© 
band’s nearest male relatives. 

_ Letters of Administration should not be issued to 
the Administrator-General except on the application 
of that officer or of any af the parties concerned, L B 
Ma Pwa v, YU Lwat 99 
e 


Marriage—Marriage beticeen Chinese Bud- 
dhist and Burmese Buddhist—Law applicable— 





* Customin derogation of law, when valid—KEvidence— 


Breach of promise of marriage—Damages, measure 
of-—~Substantial damages, award of—Contract Act 
(TX of 1872), 8. 74,. 


e ` 
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Per Parlett, J. (Fox, O. J., dubitante).—A marriage 
between a Chinese Buddhist (male) and a 
Burmese Buddhist (female) in which none of the. 
preliminaries of Chinese Customary Law has been 
observed, such as negotiations between the parties’ 
parents and their consent, is invalid. 

The evidence of a few of such marriages in Burma, 
wherein the Chinese ceremonies were treated as 
optionaland not essential, though it shows that 
public opinion in regard to such unions was lenient 
and uncritical, falls short of proving a legal dnd 


_ binding custom. 


Per Fow, C. J—Where one of the parties to a 
marriage is subject to one Customary Law and the 
other to another Customary Law, there is prima facie 
no strong reason why the Customary Law of the man 
should be applied and the Customary Law of the 
woman entirely disregarded, at any rate up to and nt 
the time of marriage. Where there is a divergence 
between the personal laws applicable to the parties, 
the proper principles to act on are that the lew loci 
contractus quoad solennitates determines the validity 
of a marriage, and the lew domiciildi the question of 
the capacity of the parties to marry. 

Per Parlett, J—In awarding compensation for the 
breach of a promise to marry, it is open to the Court 
under section 74 of the Contract Act to award such 
compensation, not exceeding the amount named in 
the agreement of the parties. as appears to it to be 
reasonable, 

Per Fou, C. J,—It is doubtful whether the party 
.aggrieved should not be given the full amount named 
in the agreement. - 

Per Parlett, J.—In assessing damages for the breach 
of a promise of marriage, it is not the defendant’s 
position alone that will justify areduction of damages. 
Where the defendant has treated the plaintiff 
ina shameful and hard-hearted manner, cobabited 
with plaintiff under promise of marriage and com. 
mitted a breach of faith by marrying another person, 


’, 


the Court should award substantial damages. L B 
MAUNG Sex Kyi v. Ma E © t59 


BUNDHELKHAND ALIENATION or LAND ACT 








(IL or 1903), S. 17 280 
BURDEN or PROOF. See Witt. 
——— Bank, deposit of money in—Proof of pay- 
ment—Fraud 176 
- Custom 126 
Debt by Hindu manager—Duty of lender 
742 


~—~— - , failure to discharge— Inherent power 165 


— ~- Fraud and irregularity in conduct of sale 
plea of 911 


General custom—Grove, when liable to 











assessment 155 
Gift—Absolute estate 596 
Dlicit possession of opium by servant 


when in company of master-—Proof, necessity of 
à 806 
Mortgage of joint ancestral property — Sorts, 





suit against—Legal necessity want of 
pleaded—Proof, nature of—M ortgagee, what 
to prove—Immoral of debt also 


purpose 
pleaded—Sale of mortgaged property scught— 


~ 


* Vol. XXXIV] 


BURDEN or PROOF—conela. 


Simple money decree, prayer in appeal for, whether 
can be allowed 757 


—-~--—~ Record of Rights, entry in, as to ocoupanery 
rights of tenant—Presumption, rebutting of 506 


- - Sale—Non-payment of consideration— 
| Vendee’s right to possession—Intention of parties 


106 
—-— Wasat taluk—Protected interest 215 
——— —, wrong view of—Appeal - Remand 294 


CALCUTTA HIGH COURT RULES AND CIBCU- 
LAR ORDERS, VOL. I, R. 122, norrs 6, 8, 9—Com- 
missioners remuneration fixed by Trial Court —Juris- 
diction of District Judge to set aside—Ciril Procedure 
Code (Act V of 1908), O. XXTI, r. 15. 

The powers given toa District Judge under the 
Calcutta High Court General Rules and Circular 
Orders, Volume I, do not authorise him to set aside 
any orders made by a Subordinate Court in respect of 
the remuneration of a Commissioner for local 
investigation in a pending suit. These powers are 
given to the District Judge for maintaining a 
particular standard of efficiency among Pleader 
Commissioners who undertake commissions. © 
Peart Monax KUNDU v. MOHINI KANTA Saga CHOU- 
DRURY ` 855 


CALCUTTA IMPROVEMENT AOT (V B.C. oF 
1911), S. 7l1—Land Acquisition Act (I of 1894), 
s. 53—Special Tribunal, power of, to call for records 
of other Courts. 

The power to call for records from another Court 
isa power which is inherent in the Judge of a 
Land Acquisition Court and consequently in the 
Special Tribunal which has been constituted a 
Court under the Land Acquisition Act, I of 1894, to 
hear cases from the orders of the Calcutta Improve- 
ment Trust. C NARESH Cuanpra Boss v. Hira Lan 
Rose, 20 O. W. N. 360; 43 C. 239 263 


CALCUTTA UNIVERSITY ACT (II or 1857) 657 


CAUSE or ACTION. See DECLARATION: MORTGAGE; 
PLEDGE. 


wa — Declaratory suit—Irrigation right 9 
CAVEAT EMPTOR. See CONTRACT Act, s. 20. 


CENTRAL PROVINCES COURTS ACT (II or 
1894), S. 8 (1) (c), R. 26 458 


CENTRAL PROVINCES TENANCY ACT (XI or 
1898), 5. 41 (6)—Malguzar purchasing property 
from subsequent mortgagee in possession—Suit by 
prior mortgagee to recover mortgage-money, nature 
of ~Charye on purchase-money—Iimitation Act (IX 
of 1908), Sch. I, Art. 132—Pleadings—Omuission in 
plaint to refer to technical point not misleading de- 
fendant—Defendant, whether can object to frame of 
plaint on appeal. 


Plaintiff, first mortgagee of an absolute occupancy 
holding, sued defendants, the legal representatives 
of a subsequent mortgagee, for the recovery*of 
Rs. 2,000 due to him by the tenant mortgagor. The 
holding was purchased by the malguzar, under the 
provisions of section 38, Central Provinces Tenancy 
Act, from the second mortgages. who had foreclosed 
the mortgage and remained in possession, Plaintiff 
claimed » charge on the purchase-money: i 
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Held, (1) that the mortgage-debt was aecharge on 
the purchase-money in exontration of the land 
within the moaning of section 41 (6) of the Penaney 
Act, 1898, and no new cause of action having 
arisen, the suit was governed by Article 132 of the 
Limitation Act; 5 í 

(2) that the omission of the plaintiff to refer to 
the existence of such a charge in the plaint did not 
mislead the defendant as it stated all the facts 
fully, and he could not object to the frame of the 
plaint in appeal. 

It is not the practice to construe moffvsil pleadings 


strictly. N VISHWANATH v. SHANKERGAT, 12 N, L. 
R. 90- ` 704 
———- S. 41 (9°, scope of—Transfer by occupancy 


tenant without landlord’s consent—Right of landlord 

to evict transferee. 

Sub-section (8) of section 4l of the Central 
Provinces Tenancy Act pre-supposes the right of a 
landlord to bring a suit for ejectment against the 
transferee and makes a special provision for fhe pro- 
tection of a tenant against both the landlord and the 
transferee. 


Where, therefore, an occupancy tenant of cer. 
tain fields. mortgaged them to the defendant, and 
the proprietor of the pait:®in which the fiolds lay, 
sued to recover possession on the ground that the 
mortgage was without the landlord’s consent: 


Heid, that the question of abandonment by the 
tenant did not arise, whether or not he was joined 
asa party, and that the landlord was entitled to 
evict the transferee in possession, N NAKUISAO v, 
RAMADHINSAO, 12 N. L. R. 86 698 


CESS. See BENGAT, GESS Act, $. 47. 
CHARGE. See TRANSFER OF Property ACT, s, 100 


CHARTER ACT (24 ann 25 Vic. ©. 104), s 15 372, 


. 03 
CHARTER PARTY. See Contract. o. 


CHEATING. See PENAL Conr, s. 420 


CHOTA NAGPUR TENANCY ACT (VI B.C. oF 
1908), S. 47—Sale of raiyati right in ewecution of 
mortgage decree, objection to, in evecution—Duty of 
executing Court, 


An objection to the sale of a raiyati right in 
execntion of a mortgage decree under section 47 
of the Chota Nagpur Tenancy Act may be taken after 
the passing of the decree and itis the duty of the 
executing Court to determine the question, PAT 
JADHO Manto +, KALI PRASANNO BHATTACHARJEE, 1 
PLL J. 33 733 


— Ss. 81, 83, 87, 256—Decree obtained before 
operation of Act—Exueculion after operation of Act 
— Procedure—Mundari khuntkati tenant, right of 
—Jurisdiction— Settlement Officer, powers of. 

Where a snit for arrears of rent was brought and 

a decree was obtained under Act X of 1859, and the 

execution of the decree was applicd for after the 

Chota Nagpur Teuancy Act vame into force: . 
Held, that the execution proceedings must be 

governed by the provisions of the Chota Nagpur 

‘Tenancy Act, asthe suit having terminated with 

“the decree, the application for execution, although an 

avplication in the suit, was a separate proceeding 

. 
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A Settlement Officer has jurisdiction to record a 
tenant as mundari khuntkatidar in a settlement 
proceed’ng under the Chota Nagpur Tenancy Act on 
deciding a dispute under section 88 of the Act 
between the tenant who claimed tobe a mundari 
khuntkati tenant and the landlord who said he was 
‘not, although there was no suit between the parties 
under section 87 which the Settlement Officer was 
called upon to decide. C JOGENDRA Nata Dry ~. 
Gour SINGH Mura, 20 C. W. N. 582 385 


——- — Ss. 83, 87, 256 385 


——-—_ Ss. 139, 184, 191 (2), 208 (2), 23}0—Execution 
of rent decree—Arrest of judgment-debtor, effect of 
—Stay of proceedings for sale, 

A warrant for the arrest of a person against whom 

a decree for rent has been obtained under the Chota 

Nagpur Tenancy Act has the effect of only staying 

proceedings for sale of the tenure, Neither section 191 

(2) which refers to persons arrested on decrees for 

money, 408 section 139, which refers to suits for re- 

covery of money from defaulting agents, has any 
application to the case © MADAN Momas Nara 

Sant Deo v. Pratap UDAI Natu Sanr Dro, 10 C. W. 

N. 111 22 


—~— Ss. 164, 191 (2)%208 (2), 210 22 


CIVIL PROCEDURE CODE (ACT XIV. or 1882), 

S. 210--Civil, Procedure Code (Act V of 1908), 

s. 48, O. XX, r.. 11—Order recording application 

eunder O. XX, 7.1 (2), efect of—Order postponing 
enecution, whether order for amendment of decree — 

Ewecution—Limitation. 

An order postponing execution of a decree or 
ordering payment by instalments under section “210, 
Civil Procedure Code, 1882, or under Order XX, rule 
11, of the Civil Procedure Code of 1908 is virtually an 
order amending the decree, and an applicatiqn for 
execution made within 12 years of the date when the 
said order is to take effect is not bavred under section 
48, Civil Pro¢edure Code, 1908. 

On an application for postponement of a decree 
signed by all parties, the Court endorsed the expres. 
sion ‘recorded’: 

Held, that it was an order granting the application 
and amending the decree in the termsof the prayer. 
M PERUMAL NAIKER v., Davoop ROWTHER 393 


sa am 5, 280 27 


Ss. 257, 38104— Payment into Court of decretal 
amount by persons other than judgment-debtor, 
whether amounts to satisfaction of decree—Order 
as to rateable distribution, when justified — Sale 

e proclamation mentioning larger amount than what 
as really due, effect of—Sale, whether valid. 

If tke whole amount due undera decree is paid 
into Court, the decree becomes satisfied without any 
formal order of the Court recording satisfaction, but 
the payment must be made either by the judgment- 
debtor himself or on his behalf by .a recognised 
agent or by a Pleader duly authorized. 

Where, therefore, payment into Court of the deore- 
tal dmount was made, not by the judgment-debtor, 
but by two other persons who paid not on behalf of 
the judgment-debtor but as persons whose immove- 
able property had been sold in execution of a 
money-decree: 
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Held, (1), that such payment did not have the 
effect of satisfying the decree in the eye of the law 
fnless and until the decree-holder consented to 
receive the amount deposited in satisfaction of his 
decree; 

(2) that as the depositors had no right to make 
such payment and were mere volunteers, the lower 
Court did not act without jurisdiction in treating it 
as money realised under section 295 of the old Code 
of Civil Procedure and in ordering its rateable 
distribution among the creditors. 

Where a decree has not been wholly satisfied, the 
holding of a sale in execution of that decree 
mentioning in the sale proclamation an amount 
larger than the amount then really due under the 
decree, is only an irregularity and does not make 
the sale a nullity, i.e., a sale held without jurisdiction. 

When the right, title and interest of a judgment- 
debtor have once been sold in execution, thereis no- 
thing left for a purchaser, in a subsequent auction sale 


to take. M KASTHURI AIYANGAR t, ARUNACHELLAM 
CHETTIAR, (1916) 1 M. W. N. 195 350 
—— 5.3104 350 
—— 5, 336 407 
— — S. 462 ne 213 


——— S. 463—Lunatic—No guardian ad litem 
appointed — Decree passed — Sale of lwnatic’s property 
in execution of such decree—Sale, validity of— 
Lunatie’s right to resist purchaser's suit for possession 
—Lunacy Act (XXXV of 1858). 

Tho provisions of section 463 of the old Civil Pro- 
cedure Code, 1882, apply to lunatics, whether 
adjudged or not under Act XXXV of 1858. 

A lunatic stands in the same position as a minor. 
‘I herefore, a sale of a lunatic’s properties in execution 
of a decree against him passed in a suit in which he 
was not properly represented by a guardian ad litem 
is a nullity, and the lunatic can resist an action for 
possession without seeking to set aside the sale. WI 
MOOTHETUTH KANARI v. HARI Suenoy,,3 L. W. 801; 
19 M. L. T. 245; (1916) 1 M. W N. 278 428 


CIVIL PROCEDURE CODE (ACT V or 1908), S. 2 
(2) < 460 

———— S. 2 (2), O. XXII, r. 9— Adjudication direct- 

_ ing abatement of suiton account of plaintifs death, 
whether dec: ee—Appeat. 

When a Court passes a purely formal order 
recognizing the abatement which isa fait accompli, 
such an order, though virtually disposing of the 
suit, does not adjudicate upon any rights and cannot 
be treated asa decree. If,onthe other hand, the 
onler of abatement is the result of an adjudication 
upon the rights of the parties with respect toa 
matter in controversy, and is not passed upon an 
application for the revival of the suit made 
under Order XXII, rule 9, it amounts to a decree 
and is appealable as such, P NIRANJAN Natu v. 
Azan Hussatn, 111 P. W.R, 1916 822 


Ss. 2 (2), 115, O. XXI, Rr. 8, 4—Decree— 
Abatement—Appeal—Revision, where appeal per- 
mitted— Charter Act (24 4" 26Vic., c. 104), 8. 15. 

An order ‘declaring a suit to have -abated is a 
decree from which an appeal lies, 
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Although rules 3 and 4 of Order XXII, Civil Pro- 
cedure Code, do not expressly state that the abate- 
ment of a suit has the same effect as the dismissal 
ofa suit, thas appears to be the meaning of the 
Legislature. : 

Under the present Code it is not necessary to make 
an order that the suit shall abate, inasmuch as it 
abates ipso facto if no application is made under 
rule 3 or rale 4 of Order XXII, Civil Procedure 
Code, 

Upon a suit abating under rule 3 or rule 4 of 
Order XXII of the Code of Civil Procedure, a decree 
dismissing the suit must follow. 

Per Sadasiva Atyar, J—Where there is an appeal 

_ tothe District Court and a second appeal to the 
High Court, section 115, Civil Procedure Code, cannot 
apply. . 

The power under section 15 of the Charter Act 
can only be exercised in extraordinary cases and 
subject to the enactments of the Indian Legislature. 
M Suppo Nayakan v., PERUMAL Cuxrry, 30 M. D. 
J. 486; (1916) 1 M. W. N. 301; 19 M. L. T. 364 372 


8.3 255 


nent S, Q Suit to prohibit’ certain members of 





Roman Catholic persuasion from mixing with other ” 


members in the church, whether lies in Civil Court— 
Canon Law—Authority of Bishop, extent of— Caste 


distinction, if exists among Roman Catholics—Cus- + 


tomary right, when valid—Suit by member of con- 

gregation against Bishop to continue a favour or 

indulgence, if lies—Interference of Civil Courts, when 

can be obtained, 

Where certain Roman Catholic Christians, forming 
a portion of the congregation attached to the 
Vadakkankulam Church in the Trichinopoly District 
and composed of Pillai and Mudaliar converts to 
Christianity, acting on behalf of themselves and 
other members of their community, based 
their suit upon agreement and caste custom, and 
sued the Roman Catholic Bishop of Trichinopoly, 
the parish priest of the place and certain Nadar 
converts, as representing their community, for 
mandatory injunction to erect certain walls for 
separating the northern and southern wings of 


that Church, for a declaration of the exclusive A 


right of the plaintiffs’ community to the ownership 
of and entrance into the southern wing of the 
church to the exclusion of the Nadar convert com- 
munity and to perform service at the altar and 
join in the service of the congregation except on 
certain days, and also for an injunction to restrain 
the Nadar section of the congregation from entering 
the chancel and other peetams and the Bishop and 
the parish priest from allowing them to do so, 
and for adeclaration of their sole right to conduct 
certain processions and have custody of the sacred 
images and the keys of the church and toring the 
church bells: =. 

Held, (1) that according to the tenets of the 
Christian faith and the Canon Law such a suit-did 
not lie, as the basis of the suit, viz., the theory of 
pollution and defilement by touch could not be 
recognised in the case of Christians; - 

(2) that the so-called agreement was only an 
order by the Bishop to the congregation and was 
in the nature of a license and was not binding 
upon the successors of the Bishop, as it was not 
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competent to the Bishop, however, unfettered and 
absolute his right of control over his flock might 
be, to contract himself out of his rights perpetually 
so as to prevent his successors from exercising the 
same authority; 

(3) that the suit as framed was not maintain- 
able. 

Per Napier, J.—Quere-——Whether the Courts have 
power to give declarations as between different 
classes of His Majesty’s subjects on matters such 
as the existence of caste distinctions among Roman 
Catholic converts and whether any action can be 
founded on a disregard of such rights save as they 
arise out of trusts ? 

According to English Law, customary rights 
have one feature in common, namely, that how- 
ever large the community enjoying them and 
however, frequent the exercise of the right, they 
never amount to a continuous and” cemplete 
deprivation of the owner of the soil of his natural 
exclusive right of user. Further, whether the 
customary right be a profit a prendre or a right 
of unprofitable user such as to hold a fair or play 
games ina particular closep the custom has always 
arisen in the close and has no other origin. . 

Where there is a recognised religious associa- 
tion such as the Roman ‘Catholic Church under the 
supreme authority of the Pope of Rome, persons 
who become members of that body ata particulat 
place cannot in respect of their local church 
derogate fromthe authority of the rulers of their 


community by any agreement made among 
themselves, or adopt rules for the conduct of 
ceremonial observances at variance with tho 


canons of the church so long as they profess 
allegiance to the same. If they wish to do so, 
they must secede from that church and form a 
new religious as8ociation for ‘themselves. A con- 
gregation has no power to select what canons it 
will follow and what disregard. The rules and 
jurisdiction of officers in the church are to be 
sought inthe canons of the church and must be 
givex effect to by the Courts. 

A member of a church necd not suo by virtue of 
an office. 

Per Sadasiva diyar, J—The recognition by Courts 
of Hindu castes as distinct corporations with 
exclusive legal rights for certain purposes ought 
not to be extended to Christinn communities, as 
it would lead to complications and anomalies of a 
far-reaching character. 

Though the Courts have power, in any matter 
of a mixed spiritual and temporal character, to 
enquire into the laws or rules of the tribunal 
or authority which has inflicted the alleged injury, 
the sentiment of pollution ina Christian Church, 
indulged in by the so-called caste Christians, is 
not such spiritual or femporal injury as can- be 
recognised as a legal injury giving rise toa civil 
cause of action, ú 

A bad usage, not accepted as lawful or in- 
variable bya party, cannot be recognised assa 
reasonable custom having the force of law. 

Favours and indulgences granted by an eccle- 
siastical authority can only be - interfered with by 
the authority granting the same, or by an appel- 
late ecclesiastical authority. Though a Civil Court 
must recognise the favour or indulgence granted 
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s 
by the proper ecclesiastical authority when temporal 
or mixed spiritual and temporal rights flowing 
from the favour or indulgence are interfered with 
by wrongdoers, it cannot interfere with the jurisdic- 
tion of the ecclesiastical authorities in the grant or 
revocation of such favours and indulgences. 

A grantee ofa favour or indulgence can make 
no claim against his grantor that the favour cr 
indulgence should be treated as irrevocable unle:s 
he can invoke the doctrine of estoppel in his favour. 
W KATTALAI MICHAEL PILLAI v. J. M. BARTHE, 19 
M. L. T. 249; 30 M. L. J. 423; 3 L. W. 348; (1916) 
1 M. W.M. 307 | 557 


8.1 149, 581 


S. 11, O. XXI, R, 22—Erecution— Interest” 
claimed in previous application for ezecution—Objec- 
tion, ng opportunity of—Subsequent application— 
Objeetion, if barred. 

Where in a previous application for execution of 
a decree by the transferee of the decree interest was 
claimed but there wag no occasion to issue a notice 
to the judgment-debtor to show cause as required 
by Order XXI, rule 22 4f the Civil Procedure Code, 
1408, andthe judgment-debtor had no opportunity 
of raising any objection as to the interest claimed: 

Held, that tlre judgment-debtor was nos debarred 
from contending in a subsequent ‘application for 
execution of the decree that he was not liable for 
the amount claimed. A RATAN Lan v. Biba Konna 


—~——— 8, 11—Res judicata, applicability of, to co- 
defendants. 

-In order that a finding in a case should be res 
judicata between co-defendants three things are 
necessary-——(1) that there should be a conflict of 
interest between the co-defendants, (2) that it should 
be necessary to decide on that conflict in order to 
give to the plaintiff the relief appropriate to his suit 
and (3) that the judgment should contain a decision 
of the question raised as between the co-defendants. 

Courts are generally unwilling to extend the 
doctrine of res judicata to co-defendants and it has 
been applied, where it has been applied with great 
caution. 

Where ina suit for money, all the defendants 
denied the claim of the plaintiff and the Court 
decreed the suit against some of the defendants, 
whilst against the others it dismissed the suit on the 
ground that they were not liable: 

Heid, that this decision could not operate as res 
judicata in a suit for contribution which the defend- 
ants, against whom the decree was made and who 
satisfied the decree, brought against the other defend- 
ants who were held not to be liable. C Japay 
CHANDRA BARKAR v, KAILASH CHANDRA Sincu 929 


S. ll—Res judicala—Previous suit for rent 
and of nature cognizable by Small Cause Court 
e~Title incidentally determined—Suit for title, if 
barred, 

“An incidental determination of an issue of title in 

a suit for rent of the nature cognizable in a Court of 

Small Causes does not finally estop the parties to 

such suit from raising the same issue in a suit 

brought to try the title. A BALDEO PERSHAD v. 

NARAIN HALWAI ; 123 








CASES. ‘ [1916 
CIVIL PROCEDURE CODE—(1908)—conta. 


*-----—~ S. 11—ReS judienta—Suit jor possessicn by 


defendant against plaintiff—Plea of mortgage to 
plaintiff—Possession decreed—Subsequent suit on 
joot of mortgage-—Maintainability—Transfer of Pro 
~ perty Act (IV of 1882), s. 41—Pransfer by person 
whose name was registered in Revenue Records against 
will of real owner ~ Absence of enquiry by transferee, 
effect of —Real owner, how fur bound by the transfer 

—Hindwu Lav:—Reversioner—Loan raised by mort- 

gage utilised in payment of widew's debts—Rever- 

sioner not found entitled to property mortgaged 

—Real owner, if bound by mortgage. 

The Raja of Basti brought a suit against N and 
others for possession of certain inimoveable pro- 
perties. N set up the suit mortgage as a defence. 
The suit was, however, decreed in favour of the 
Raja and possession of the properties ,was also 
delivered to him, Subsequently N instituted the 
present suit against the Raja on the foot of the 
same mortgage: ` 
. Held, that the decision in the prior suit operated 
as res judicata and that the suit was barred. 

Where a person advanced money upon mortgage to 
another person, without making any enquiry what- 
ever to ascertain the’ latter’s title to the property 
mortgaged, and where it appeared that adequate 
enquiries would have disclosed the fact that the 
mortgagor was only the osteisible owner and that 
his name was registered in the revenue papers - 
without the consent of the real owner and in 
spite of his objections, and where it further appeared 
that the mortgagee resided in the same locality and 
was acquainted with all the circumstances of the 
family with which he had had money dealings fora 


Held, that the mortgagee could not claim the 
benefit of section 41 of the Transfer of Property Act, 
1882, as he was not a bona fide transferce without 
notice. 

On the death of a Hindu widow, a person claiming 
to be the reversioner entered iuto possession of the 
property and created a mortgage over it for paying 
off the debts of the widow. Subsequently it was 
decided that the reversioner had no right to entér 
upon the estate and that the real owner was the 
Rajah of Basti. In a suit by the alience from the 
reversioner to enforce his mortgage: 

Held, that the mortgage was not binding upon the 
real owner, even’ though the money was applied for 
paying the widow’s debts. P C NAGESHAR PRASAD 
PANDE v. PATESHRI PRATAP NARAIN SINGH, 3 L. W. 
454; 20, O. W. N. 265; (1916) 1 M. W, N. 142 673 


o— — S., 1l— Madras Estates Land Act (I of 1908), 
s. 189—Revenue Courts—Jurisdiction—Decision on 
question of title—Subsequent suit on same title in 
Civil Court—Res judicata—Suit for rent— Improper 
addition of prayer for declaration to oust jurisdiction 
—-By which Court suit cognizable. : 
The decision of a Revenue Court on a question 
of title will not operate as res judicata in a claim 
based on the same title laid subsequently in thee 
Civil Court. 

A claim for arrears of rent is one exclusively 
cognizable by a Revenue Court, even if it contains 
a bona fide prayer for a declaration of title, 

Where such a claim is laid in a Civil Court, the - 
plaintiff may be allowed to amend the plaint by 


„long time: 


e > 
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striking out the prayer for recovery of rent, and on 


the plaint so amended, the Civil Court can take + 


cognizance of the suit, 

If, however, the prayer for a declaration of title 
is added to that for rent with the improper object of 
“ousting the jurisdiction of the Revenue Conrt, the 
suit is liable to bedismissed. BM SUBBANNA ACHARIAR 
v, GOPALA KRISHNA ACHARIAR 354 


—— 5,1), Exrr, 1V—Wilfully restraining from 
urging all grounds of suit or attack, effect of —Suit in 
ejectment, dismissal of—Claim based on ancestral 
right-—Subsequent suit for same relief against same 
party—Claim based on succession as heir—Swhse- 
quent suit, whether barred. 

If a defendant has two grounds of attack to a 
claim made by the plaintiff and wilfully chooses to 
keep back one of the grounds of attack, he is not 
entitled to put forward the omitted ground in a 
later suit. This principle enunciated with regard 
“to a defendant equally applies to the case of a 
plaintiff. 

If, however, the claims are mutually destructive, 
or if there will be embarrassment in joining the 
rights, the two titles can be separately litigated. 

Where, therefore, the plaintiff sued to eject a 
trespasser basing his claim on an ancestral right, 
and failing therein brought another ejectment suit 
against the same defendant claiming to be the 
heir of a certain person: = 

Held, that the title as heir could and ought to 
have been made a ground of attack in the former 
suit, and this not having been done the present suit 
was barred by the rule of res judicata. Mi Gariya 


RANGASWAMY Parrupu ~v. Magar APPALASWAMY, 
(1916) 1 M. W. N. 286 n 456 
———- 5, 20 191 
a —— §. 21 


411 
——— Ss. 22, 23— Plaintif, right of—Suit, forum 
of, selection of — Transfer of case, groumds for. 

‘he plaintiff has aright to bring a saitin any 
Court which the law allows, and a strong case based 
either on some ground of expense or convenience 
must be made out in order to overrule the right of 
the plaintiff to select the forum of his suit, O SYED 
Husain v. SAJJADI BEGAM 686 
— 8. 23 686 

—— — S. 24 (4)—Court of Small Causes —Transfer 
of suit to Munsif—Procedwre—Ex parte decree, 
setting aside of—Deposit of, or security for, decretal 
amount, necessity of—Provincial Small Cause Courts 

Act (IX of 1887), ss. 17, 25— Revision. 

The ‘Court of Small Causes’ from whose file a suit 
may be transferred under section 24, Civil Procedure 
Code, includes Courts vested with the powers of ae 
Small Cause Court, When a suit is transferred 
from that Court to another Court, the Court 
trying itis to be deemed to bea Court of Small 

Causes and its procedure is to be governed by the 
provisions of the Provincial Small Cause Courts 
Act. 

Therefore, when such a suit is transferred toa 

*Munsif and he passes an ew parte decree in the suit, an 
application to have the ew parte decree set aside must 
be accompanied by a deposit ofthe amount of the 
decree or a security in respect of that amount. A 
Cunorey Lan y, FIRM LAKAMI Cann, 14 A. L.J. 
549 113 
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S. 46—Attachment by precepi—Objectien to 
execution based on omission to transfer decree, if can 
be taken at hearing of appeal—Simultaneous execution 
ın two Courts against same property, if permissible— 
Eatension of time, petition for, presented before 
expiry of two months—Order passed after expiry of 
that period—Attachment, if ceases to be effective. 


An objection to the jurisdiction of an executing 
Court to order the sale of certain immoveable 
property attached by it under the precept of 
another Court based on the want of transfer of 
the ‘decree to that Court for execution, will not 
be allowed to be taken up for the first time 
during the hearing of an appeal against the order 
for sale. 


There is nothing in law to prevent a decree 
being simultaneously executed in more places than 
one against the property of the judgmendebtor. 

Under section 46, Civil Procedure Codé, an 
attachment under precept is not invalidated by 
the fact that the order extending the statutory 
period of two months, during which the attach- 
ment will remain in force, is passed after the expiry 
of the said period, provided that the application 
for extension of time is putin before the expiry’ 
of that period. In such a case the order relates 


back to the date of the petition and has a re- 
trospective effect. WI SrvaKoLUNDU PILLAI w. 
GANAPATHI IYYAR, 3 L. W. 336 » 302 





8. 47 86, 231, 247, 747, 829 


- S. 47, O. XXI, R. 58— Attachment, threatened 
—Third party's property—Payment under protest to 
avoid attachment —Olaim for refund—Separate suit. 
A, in execution of an award decree against B, 

sought to seize the moveable property of B's father, 

C, who theyeupon, tg avoid the attachment, paid the 

amount named inthe warrant under pretest and 

applied under Order XXI, rule 58, Civil Procedure 

Code, for return of the money: 

Held, (1) that Order XXI, rule &8, Civil Procedure 
Code, was inapplicable as no property had been 
attached; 

(2) that C’s claim could not be determined in 
execution under section 47, Civil Procedure Code, 
ashe was neither a party tothe suit nor his repre- 
sentative, but could only be enforced in a separate 
suit. S JAN MAHONED ~v. MANTHAR, 9 5. L. R. 
213 492 


Ss. 47, 151 tro 158, O. XX, R. ô, O. XLVII, 
R. L—Erecution proceedings—Right of Court to review 
or vary decree— Decree on award—Decree at variance 
with award as to payment of costs—Jurisdiction of 
Court— Amendment of decree—Remedy of party. 


A party to a snit, who has nat appealed against the 
decree or applied for revigw of the judgment passed 
therein, cannot.be allowed to contend in execution 
proceedings that the judgment and decree are 
erroneots and to ask that they should be amended 
or corrected. 


Where a decree passed on an award, by mistaké 
or inadvertence, embodied a relief as to payment 
of costs not mentioned in the award, the defect can 
be remedied only by anappea} or by an application 








791. 
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for review undew Order. XLVII, r. J, Civil 
Pr oceglure Codo, and not by amondment of the decree. 

Sections 161 to 158, Civil Proceduro Code, do 
not apply to an erroneous judgment or decree. 
M PITCHAYYA v. SUBBA Rao, 3 L. W. 499 787 
S. 47—Money-decrees against same judgment- 

debtor in two suits by two separate creditors—Judg- 

ment-debtor's property sold in execution of one decree 

—Subsequent attachment of same property in other 

decree —Objection---Purchaser, whether legal repre- 

sentative of judgment-debtor — Appeal — Second 
appeal. 

Two persons A. and B obtained separate money- 
decrees against O. In execution of A’s decree certain 
immoveable properties belonging to C were brought 
to sale and purchased by D. B then executed his 
decree and had the property purchased by D attached. 
D thereupon filed a claim petition objecting to the 
said attachment and being unsuccessful before the 
District, Munsif, appealed to the District Judge. 
This appeal being dismissed, he preferred a civil 
miscellaneous second appeal to the High Court: 

Held, that both the appeal to_ the District Court 
and the second appeal to the High Court were 
incompetent, inasmuch as D was-not the represen- 
tative of C in the nit of B. M THANGAVELU 
MUDALIAR v. MAHOMED IBRAHIM, 3 L. W. 877 7959 
Ss. 47, 144, 151—Restitution, suit for— 

Conversion vf suit into application under s. 47—Ap- 

plication barred at date of suit, effect of—Limitaticn 

Act (IK of 1908), Sch. I, Art, 166. 

The discretionary power given to a Court by 
section 15], Civil Procedure Code, cannot enlarge 
the scope of section 144, Civil Procedure Code, and 
cannot convert an application for a relief which has 
nothing to do with restitution into an application 
for restitution. 

A suit can be converted into an application under 
section 47 of the Code of Civil Procedure only if 
the application under section%7 of the Code of 
Civil Procedure would not be barred by limitation 
on the date of the snit: M GOPISETTI NARAYANA- 
swamy NAIDU GARU v. Kunaparasu ORINA VRNKATA- 








RAJU 774 
S. 48 393 
S. 48— Civil Procedure Code (Act XIV of 


1882), s. 280 — General Clauses Act (X of 1897), s. 6 
—Mortgage-decree passed before enactment of Act F 
of 1508— Application for execution after 12 years— 
Acknowledgment, whether saves bar under s. 
48, Civil Procedure Code--Limitation Act (IX of 
1908), s. 19--Application for execution, when conti- 
nuation of a prior application. 


Section 48, Civil Procedure Code, 
decrees for sale. 

An application for execution of a mortgage decree 
made more than 12 years after it was passed is barred 
under section 48, Civtl Procedure Code, and the fact 
that the old Code of 1882 was in force at the passing 
ofthe decree will not prevent the operation of the 
said section, as no vested right in the procedure pre- 
&cribed by that Code was acquired by the decree- 
holder within the meaning of section 6 of the General 
“Clanses Act. 

The words ‘fresh period of limitation’ in section 19 
of the Limitation Act do not refer to the term of 12 
yous prescribed by section 48, Civil Procedure Code. 
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Hence an acknowledgment under section 19 of the 
* Limitation Act, whether made before or after the 
passing of the new Civil Procedure Code, 1908, will 
not give the decree-holder a further period of 12 
years from the date of the acknowledgment within, 
which to apply for execution of his decree. 

Per Chamier, C. J—An application for execution 
cannot be treated asa continuation of a prior appli- 
cation where the relief asked for is different and is 
directed against property not touched by the first 

; application, 

Per Jwala Prasad, J.—The law of limitation is a 
branch of the adjective law and governs all proceed- 
ings, to which it is applicable, from the date of its 
enactment PAT: KRISHNA DAYAL GIR v. SAKINA 
Bras, 20 C. W. N. 952 27 


——— Ss. 55 (3), (4), 47, 115, 145—Surety for judg- 
ment-debtor’s filing insolvency application and his pro- 
duction—Party to suit—Failure of judgment-debtor 
to apply and appear—Forfeiture of security bond, 
application for—Rejection of application—Revision. 
An order made under section 55 (4), Civil Pro- 

cedure Code, rejecting an application for forfeiture of 

a security bond owing to the!judgment-debtor’s failure 

to file an application in insolvency and appear in 

Court, is appealable and no petition lies against it to 

the High Court under section 116, Civil Procedure 

Code. 

Section 145, Civil Procedure Code, 1908, amplifies 
very considerably the provisions of section 253 of the 
old Code, so as to make a surety, who has executed a 
bond under section £5 (4), a party to the suit within 
the meaning of section 47. U B Nea Kye v. Noa 
Kyou, U. B. R (1916) II, 108 247 


——— $s. 65 (4), 145 (c)—Civil Procedure Code 
(Act XIV of 1882), s. 886—Surety bond—Presenta- 
tion of insolvency petition by judgment-debtor, whe- 
ther discharges. surety—Underlaking to produce 
judgment-debtor—Issue of notice to judgment-debtor 
—Waiver “of motice—Ewecution petition, dismissal 
of, effect of, on surety’s Liability—Construction of 
surely bond—Statutory obligations of surety. . 


Section 145 (c), Civil Procedure Codo, is wide in 
its scope and includes a case where security is 
given for the production of a judgment-debtor, who 
is arrested in execution of a decree and who is 
released on furnishing security and on expressing his 
intention to apply to be declared an insolvent. The 
section provides a summary remedy in execution 
for the realization of the security in execution to the 
extent to which the surety has made himself per- 
sonally liable. 

Under section 55 (4°, Civil Procedure Code, the 
mere filing of an insolvency petition by the judgment- 
debtor or the dismissal of an execution application 
does not terminate the surety’s liability. 

A surety bond under section 55 (4), Civil Procedure 
Code, should strictly conform to the provisions of the 
e section, and even where the liability is limited im its 

terms, the extent of the surety’s liability is that 
created by section 145. 

Where, under the terms of a surety bond, the 
sureties agrecd to produce the judgment-debtor if the 
latter failed to appear after notice by Court, but in- 
timated to Court, when asked whether they wanted 
ncti¢ce to be sent to the debtor, that ib was not 


Vol. XXXIV] 


CIVIL PROCEDURE GODE—(1908)—contd, 


possible to produce him as he and the decree-holder 
were colluding: 

Held, that, though the issue of notice to the judg- 
ment-debtor was a condition precedent to the 
sureties’ obligation to produce him, the suraties had 
‘waived that benefit, ME Sunpara REDDI t. VaRADA- 
RAJA PILLAI 407 


— S. 60 (n)—Maintenance—Riyht to future 
maintengnce, whether liable to attachment--Appoint- 
ment of Receiver. 

A mere right to future maintenance is not liable 
to attachment and sale in execution of a decree. A 
Court, therefore, has no power to appoint a Receiver 
to receive such maintenance and apply it in satis- 
faction of the decree. ME PALIKANDY MAMMAD v. 
Cningoran Kenora VALIA Appa, 80 M. L. J. 861 

381 

S. 64, O. XXT, R. 5 (2)— Attachment 
of estate—Entry in Touzi Register, whether necessary 
— Supplementary information to Collector for entry 
in Touzi Register—Fresh altachment, effect of, on 
frst attachment— Purchase pending altachment, 
legality of —Vendor and purchaser—Purchaser’s lien, 
where sale void. 

An attachment of immoveable property is complete 
when the formalities mentioned in Order XXI, rule 
54 (2), are complied with. i 

An entry in the Touzi Register is no part of the 
procedure contemplated in the saidrule. 

_ A requisition from the Collector for additional 

information aboat the’ property for entry in the 

Touzi Register is no ground for the issue of a fresh 

attachment, if attachment has already becn made in 

the manner provided by the said rule. If a fresh 
attachment is issued, it is a redundancy and does not 
render void the firat attachment. - 

A purchase made during the pendency of an attach- 
ment is void against’ all claims enforceable under it 
and the purchaser has not even a lien on the pro- 
porty to the extent of the purchasc-monoy paid by 
him. PAT RAMKHRLAWAN SINGH v. SUNDER RAUT 
34 


S. 64— Attachment—Private sale of portion 
~—Creditor, right of—Payment by one judgment- 
debtor — Charge — Contribution. 

Where a portion of the property attached is sold 
privately by ajadgment-debtor after the attachment 
and the decree-holder is unable to realize the 
amount of his decree out of the portion left unsold, 
he is entitled under section 64 of tho Civil Pro- 
cedure Code to proceed against the portion sold. 

The fact that a judgment-debtor has paid more than 
his share of the decree does not create a charge in 
his favour on the property of his co-judgmont-debtor. 
His right is to geta simple money contribution. A 
BINDESHRI PERSHAD CHAND v. GIRDHAR Das 91 

S. 64, O. XXXVIII, R. 10, scope of —Attach- 
ment before judgment—Sale after attachment in 
pursuance of contract entered into before attachment, 


effect of. s 


The provision of section 64, Civil Procedure Code, 
is for the protection of a creditor against transactions 
subsequent to the attachment; but obligations touching 
the proporty attached incurred by the debtor prior 
to the attachment are not affected by it. 

There is no ground for holding that the provision in 
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Order XXXVIII, role 10, Civil Procedure Codo, is” 


“limited to rights in rem. 
Where after a contract for salo of a property had 
been made by the debtor infavour of the defendant, 
> the plaintiff attached the property before judgment 
and the property was then sold to the defendant 
in a, suit for specific performance of the contract: 
Held, that the defendant’s purchase must proyail 
against all claims of the plaintiff enforceable under 
the attachment. © MADAN MOHAN DE Sarkar v. 
Reuati MOHAN PODDAR, 23 O. L. J. 115 953 


S. 73 253 


S. S0, object of—Suit against Secietary of 
State-—Notice—Defendant’s agent threatening injury 
before expiry of notice—Institution of suit during 
currency of notice period. 

The object of section 80 of the Civil Proceduro 
Code is to enable the Secretary of State, who 
necessarily acts usually through agents, time eand 
opportunity to reconsider his legal position when 
that position is challenged by persons alleging that 
some official order has been illegally’ made to thoir 
prejudice. 

A plaintiff, however, will be justified in filing his suit 
before the expiry of the period of notice where tho 
agents of the Secretary of State, during the 
currency of the notice, threaten to demolish the 
property which is the very subject-matter of the 
intended suit. ii i 

The right of suit, which is expressly granted by 
the Legislature, cannot in reason be deforred mubil 
its exercise has become illusory. B SECRETARY oF 
STATE v. GULAM RASUL, 18 Bom. L. R. 243; 40 B. eh 

535 

5. 92 502 

8. 92, O. I, Rr. 10— Public trust—Suit by two 

worshippers with Advocate-General’s sanction--Death 

of one plaintiff, if causes suit to abate ~ Courts power 
to add purties— Sanction of Advocate-General, if 
necessary for such addition, 














A suit brought under section 92 of the Code of 
Civil Procedure, 1908, is a representative suit. 

As soon as a suit is instituted by two persons with 
the previous sanction of the Advocate-Geueral, all 
the worshippers become parties thereto as a represon- 
tative suit and the subsequent death of one of tho 
plaintifs does nob cause tho suit to abate. The 
Court has ample power under Order J, rule 10, Civil 
Procedure Code, to add other worshippers as addi- 
tional parties and the previous sanction of the Advo- 
cate-General is not necessary for such addition. M 
PARAMESWARAN MUNFU v. NARAYANAN NAMBOODIT, 
8 L. W. 8C5; (1916) 1 M. W. N. 402; 31 M. L. J. PSA 
S. 92— Scheme for settlement of charitable 
trust—Temple, evidence to prové public character of 
—Temple used for caste meetings, whether privaje 
property—Past user, how far material in framing 





scheme—Scheme, whether necessury when trustees not s 


guilty of misconduct. . 


The facts thata temple is opon for public wor- 
ship, that the ritesand ceremonies are such as are 
observed in public temples and that numerous inam 
lands have been granted to the temple, constitute 
strong evidence ofits public character. 
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A,gcaste or a section of a caste can owna temple, 
but a temple which is managed by a certain caste is 
the subject of a public charitable trust and a scheme 
can be framed for it under section 92 of the Civil 
Procedure Codo. f 

The fact that a temple is nsed for caste meetings 
and that moneys belonging tothe temple have been 
spent not on the temple itself, but on various objects 
tending to promote the benefit ofthe caste, does not of 
itself prove that the temple is the private property 
of the caste. ; 

In the absence of evidence of the intention of the 
founders, institutions like temples should be governed 
by user and though the past user of an institution is 
not binding on the Court in framing a scheme under 
section 92 of the Civil Procedure Code, yet it may 
well be taken into account and departed from only 
so faras may be necessary. ` 

Even where no actual misconduct or mismanage- 
meht is proved against the trustees, a scheme may be 
properly framed, if necessary in order to set at rest 


questions which might give rise to difficulties in tho” 


future and to remove any uncertainty as to the right 
of management in the temple. 

In framing a schéme a Court need not remove 
trustees already holding office when no misconduct 
is proved against them. Wi MUTHIAH ORETTI 4. 
PERIANNAN*CHETTI 551 


S #2—Suit by a trustee against co-trustee 
avith whose conduct he was dissatisfied—Administra. 
tion suit~Charitable bequests to be separated ~ Ad- 
vovate-General or Collector lo obtain directions of 
Court—Appointment of Receiver. 

One of the two executors of the Will of a Hindu 
sucd his co-executor, charging him with having 
misapplied the property of the testator and praying 
that the defendant should be held responsible for 
all sums of money which woyld be fqund to have 
been given or caused to be given to friends and 
relations, or proved to ‘have been mismanaged, after 
taking an account, and for a permanent injunction 
restraining the defendant from managing without 
the consent of the plaintiff and restrainingthe defend- 
ant from preventing the plaintiff from managing. 
There was not a word in the plaint to suggest 
that the suit was framed in relation to any charitable 
or religious trusts, and the plaint contained no 
description of the trusts or directions contained in 
the Will of the testator: 

-Heid, (1) that the suit might be treated as a general 
administration suit brought by one trustco against 
another with whose conduct he was dissatisfied: 

(2) that section 92 of the Civil Procedure Code did 
not apply and that if any question relating to charit® 
able bequests should arise in the case, a notice 
might be given to the Advocate-General in order 
that that officer wright decide whether any action 
should be taken under section 92 of the Civil Pro- 
cedure Code; 

(8) that it would be quite possible for the Court to” 
continue the administration of the estate up to 
the point of separating the funds appropriated for 
particular charities as to which schemes would 
have to bo framed, and holding those funds in the 
possession of a Receiver until the Advocate-General 
or the Collector had obtained the directions of the 
Court, if such were necessary, with refereuce to the 


` 
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disposal of those funds under some suitable scheme 
under section 92 of the Civil Procedure Code. B 
BAPUJI JAGANNATH V, GOVINDLAL Kasanpas SHAH, 18 | 
Bow. L. R. 385 167 


—~—— §. 96 (2), O. XLT, R. 27—Ex parte decree, 
appeal from—Remand for further evidence—Appellate 
Court, powers of. ' 

An Appellate Court has power under Order XLI, 
rule 27, to direct the production of additional evi- 
dence, which has been wrongly excluded by the ori- 
ginal Court, even in appeals against ew parte decrees. 
S Kapcemat v, Aca KHAN SULTAN MAHOMED Suan, 


95. L. R. 191 493 
——---— §. 98 (2) 714 
—~-—— 5. 100 30, 829 


—~—-——- §. 100—Practice—Taking up big original suit: 
after 5-30 »,m.—Prejudice—A ppeal, second. k 
A District Munsif called a big original suit 

pending on his file after 5-30 P.M, one day, and 

as the defendants were absent he examined one 
witness for the plaintiff and gave him a decree. 

This decree was upheld on appeal. In second 

appeal it was contended by the defendants, on the 

strength of an affidavit filed by them, that they 
were ready to go on with the case that day and 
waited in Court till 5-30 P. x, that they were 
then told by their Vakil that there was no 
likelihood of their case being taken up thut day 
and that they might go home, that on the 
strength of that assurance they went home, that 
in their absence the case was called, that their 

Vakil then represented the above facts to the 

Court as also his inability to cross-examine the 

plaintiff's witness and an adjournment was prayed 

for but it was refused and that in consequence 
they were prejudiced in the conduct of the caso. 

The plaintiff filed a counter-#fidavit by his Vakıl 

in the Court of first instance that it was usual 

for the District Munsif to take up big original 


suits only after 6-30 P.M, that the defend. 
ants had no witnesses ready that day and 
had told him at an earlier hour of tho 
day that they were going to apply for an 


adjournment, but that he -was not aware of the 
circumstances under which the defendants left the 
Court-house tkat day: - 

Heid, that, though it was very irregular on the 
part of a Court to take up for trial and dispose 
of heavy original suits at that late hour and 
though such a practice was neither fair to the 
parties nor fo the witnesses nor to the’ Court 
itself or anybody else and a Court in doing so 
would not be acting in the best interests of 
justicc, in the present case, having regard to the 
fact that the defendants were not ready to go 
on with the case and had not instructed their 
Vakil to cross-examine the plaintiff's witnesses 
and having further regard to the circumstance 
that they had not filed any affidavit before the 
lower Appellate Court explaining the facts ‘and 
showing how they were prejudiced, this was not 
a matterin which the High Court would interfere 
in second appeal M MURUGA PILLAY v, KRISHNA- 
MOORTHY CHETTY, 3 L. W. 368 547 
—— Ss. 100, 115, O. IX, rR. 18—Revision petition 
converted into second appeal—Appeal barred at time 
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of alteration- Tusertion of wrong section of law, effect 

of —Ex parte fraudulent decree, suit to set aside, whe- 

ther lies. 

An application for revision to the High Court was, 
by order of Court, altered into a second appeal 
under section 100, Civil Procedure Code. The re- 
spondent took the objection that, when the alteration 
was made, the appeal was barred: 

Held, that as the application presented to Court 
was within time and complied with all the require- 
ments of law for a second appeal, the appeal might 
be taken to have been filed as on the date of the 
application and the insertion of the wrong section of 
law did not deprive the appellants of their right 
to appeal. 

A suib will lie to set aside au ex parte fraudulent 
decree, though it was not preceded by an application 


under Order IX, rule]3, Civil Procedure Code. U B 
NGA Yer v. Nea So, U. B. R. (1916) IE, 106 264 
—— §. 102 697 


~— S. 162—Claim for cancellation of document 
and damages—Appeul, second — Abandonment of 
prayer for cancellation—Damages, claim for, less than 

Rs. 500—Jurisdiction. 

The plaintiff sued for cancellation of a kabuliyat as 
against defendant No. 1 and for damages to the 
extent of Rs. 250 as against defendants Nos. 1 and 2, 
In‘second appeal the plaintiff abandoned his claim as 
against defendant No. 4: 

Held, that no second appeal lay as against defend- 
ant No. 2 alone, as the claim against him was a 
matter cognizable by a Court of Small Cavses 
-oxelusively, PAT RamtTanat v. Ganoo Sauu 909 


——-— S. 104 (1) (a), (©, 3cm. II, Arr. 17— 
Reference to arbitration— Order rejecting award for 
misconduct—A ppeal—Re vision— Parties agreeing not 
to object to eaward, 
Act (IX of 1872), s. 28—Court Fees Act (VII of 
1870), Sch. IT, Art. 17 (vi)—Punjab Land Revenue 
Act (XVII of 1887), s. 158—Prayer for setting aside 
award, valuation of. 

' Plaintiff and defendants, members of a joint 

Hindu family, wished to ‘separate. On 6th 

March 1910 they entered into an agreement 

to refer their disputes to arbitration and nominated 

three gentlemen as arbitrators, one of whom was to 
actas umpire. The arbitrators were authorized 
to partition the property in unequal shares, but not 
to exclude “any party altogether. No award was 
written and in February 1913 an application was 
made to the Court asking that the agreement to 
refer be tiled in Court and the usual proceedings be 
taken thereupon. On 28th March 1913 the parties 
put in a joint application saying thata compronfise 
had been effected and that thoy agreed to the 
appointment of arbitrators as in the agreement of 
6th March 1910, and asking that the arbitrators be 
directed to file their award. The parties agreed to 
abide by the award and to raise no objections to it. 
The reference having been made the‘arbitrators*put 
in their award on 18th October 1913. Both sides 
filed objections, but the Court ailowed only those 
filed by the defendants and declared the award 
invalid on the ground of misconduct, as the arbitra- 
tors gave only a life-interest to 1st defendant in some 
lands and excluded him contrary io the terms of the 
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reference. Against this order the plaintif’ appealed 
under section 104, Civil Procedure Code: > 

Held, (1) that neither clause (d) nor clause (f) of 
section 104, Civil Procedure Code, applicd to the case, 
and, therefore, no appeal lay as an appeal from an 
order; . 

(2) that the proceeding wasa “suit”, and the order 
appealed against amounted to a “decree” and was 
consequently appealable as an appeal against decree 
and the mere fact that the plaintiff had appealed as 


“from an order did not put him out of Court; 


(3) that the rejection of an award not being 
open to revision, the present petition could not bo 
treated as a revision; 

(4) that the appeal fell under Article 17 (vi) of 
Schedule ILof the Court Fees Act, for both the original 
application under Article 17, Schedule II, Civil 
Procedure Code, and the appeal embodicda prayer 
that could not be valued in moncy, and, therefore, 
the Rs. JO Court-fee put in by the appellant was 
sufficient; ` . 

(5) that inasmuch as the arbitrators “save no 
“share” to defendant No. 1 but merely a life-in- 
terest in a small piece of land and so violated the iv- 
junction in the original agreement that no party was 
to be wholly excluded, thaaward was mala fide and 
consequently liable to be set aside; 

16) that the agreement by tho parties not to faise 
objections to the award meant only the usual engage- 
ment to accept the award and that it was always 
open to the parties to object on the ground of frayd 
or bad faith on the part of the arbitratous. 

Obiter.—It is not an unqualified rule that in 
arbitration cases, where there is no appeal, there 
can never be arevision. k 

It is not sufficient for an applicant for revision to 
show that the Jower Court has erred, but he must 
alsoeshow that it acted without jurisdiction or 
yefused to exercise its lawful jurisdiction or pro- 
ceeded illegally er with material irregularity. 

A mistaken view by the lower Court as to what 
amounted. to the misconduct of an arbitrator js no 
ground for revision. | 

Quere.—Whether the exclusion of civil jwis- 
diction provided in section 158,-Lands Revenue Act, 
as regards partition is intended to apply where the 
partition is done by private agency? P Ram JAWAYA 
Mar v. Devi DITTA Mat, 107 P. W. R. 1916 192 
——— ps. 104 (1) (bh), (2', 107 (2), O. XXXIX, 

rR. 2 (2), (8), O. XLII, R. 1 ‘r)—Refusal to take 

action under O. XXXIX, 1. 2 (3)—Appeal—Change 

in language, effect of—Orders of attachment and im- 

prisonment, how to be passed—~Injunction dissolved 

after dicobedience—Effect of dissolution—Objcct of 
order of attachinent or imprisonment explained. 

‘An order refusing to take action under rule 2 (3) 
of Order XXXIX for an alleged disobedience or 
breach of a temporary injunction granted under 
rule 2 (2) of the Order is appealable and in spite of the 
change ‘the Court granting ‘an injunction may 
order’ made in the wording of Order XXXIX, rule 
2 (8), tho Appellate Court is competent to pass the 
order which might have been passed by the Court 
of first instance. 

Under Order XXXIX, rule 2 (3), a Court cah, in 
its discretion, order either arrest or attachment of 
property and is not bound in the first instance 
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to attack property and then only order imprison- 
ment. 

If a disobedience or breach of an injunction, 
granted under Order XX XIX, rule 2 (2), has occurred 
and an application for action being taken under 
Order XXXIX, rule 2 (8), is made while the suit 
ig pending and the injunction has nob been 
dissolved owing to the dismissal of the suit, a 
subsequent dissolution of the injunction by the dis- 
missal of the suit canin no way excuse the party 
who bas already disobeyed it. 

Per Srinivasa Aiyangar, J—An order for attach- 
meut of the property or imprisonment of the person 
of a party guilty of disobedience of an injunction 
is not, strictly speaking, enforcing the order of injunc- 
tion. It is really a punishment for past disobedience, 
WI OTTAPURAKKAL THAZATH SUPPI V. ALABI MASHUR 
Koyanna Koya KUNHI Koya, 3 L. W. 480; 20 M, L. 


J. 627; 19 M. L. T. 314; (1916) 1 M. W. N. 328 588 
Tm S. 105 (1) 713 
— — S107 (2) 588 


BAT Ah. 247, 264, 372, 503, 829 


—-— §. 115, O. I, R. 10 (2), O. XXIII, 8R. 3, 
application wnder—Transposition of parties, power 
of Court to order—Applitation for transposition, dis- 
missal of—Discretion of Court—Jurisdiction, failure 
to ewercise—Hrroneous view of law—Revision by High 
Court—Dismissul for want of prosecution—Decree, 
gefusal to draw up—Appeal. 


Order I, rule 10 (2), Civil Procedure Code, empowers 
a Court to make a transposition of parties, the 
omission in the new Code of the words “the Court 
, wight make a plaintiff a defendant or a defendant 
a plaintiff” in Act XIV of 1852 being due to avoidance 
of redundancy. 
1t is in the discretion of a Court to refuse an appli- 
cation under the said rule, and where a Court refuses 
to transpose parties in the exercise ef its- discretion, 
the High Court will not interfere in revision. Where, 
however, the order is expressly based on a want of 
jurisdiction by the Court the order is subject to 
revision by the High Court under section 115, Civil 
Procedure Code. : 
A Court is not bound todraw up a decree on an 
application under Order XXIII, rule 3, Civil Pro- 
cedure Code, where the plaintiff, after compounding 
his differences with some of the defendants, prays 
only for withdrawal of the suit without further 
relief, The appropriate order to pass under the 
circumstances is one of dismissal for want of pro- 
secution. Against such an order no appeal lies. 
Plaintiffs sued defendants for- dissolution of 
partnership and for accounts.” During the pendency 
of the suit plaintiffs and some of the defendants 
entered into a: compromise, and the plaintiffs, after 
stating the nabure of the settlement to Court, applied 
for permission to withdraw the suit. The Court 
passed an order dismissing the suit for want of 
prosecution without entering a decree. Thereupon, 
the defendants who had not joined in the compro- 
mise, pplied to be substituted as plaintiffs and to 
continue the suit. In the alternative they asked 
that a decree might be prepared to enable them to 
appeal. The Court refused both prayers, holding 
that it had no power to transpose parties under the 


INDIAN CASES. 


[1916 


CIVIL PROCEDURE CODE—(J908)—contd. 


new Civil Procedure Code and, that a decree was 
unnecessary. The objectors-defendants thon appealed 
tò the High Court, and, as an alternative, invoked 
the High Conrt’s interference under section 115, 
Civil Procedure Code: 

Held, (1) that no appeal lay against the order 
under Order XXIII, rule 2, Civil Procedure Code; 

(2) that the lower Court had power to transpose 
parties under Order J, rule 10 (2); 

(3) that asthe lower Court had failed to exercise 
a jurisdiction vested in it by law, it was competent 
to the High Court to interfero with the order in 


revision. © BROJENDRA KUNAR Das v. GOBINDA 
Monan Das, 20 C. W. N. 752 186 
———— B. 144 760,774 


——-—— S, 144—Auction-sale — Bona fide purchaser 
for value, whether restitution can be obtained against. 
Restitution cainot be obtained under section 144 

of the Code of Civil Procedure against a bona fide 

purchaser for value at an auction-sale held by a 

Court which has jurisdiction to hold the same. A 

Peagey Lat v. Hanirunnissa BIBI, 14 A. L, J. 802; 

38 A. 240 303 


—~-— 8. 144—Restitution proceedings— Suit in eject- 
ment—Decree for plaintif—Reversal in appeal— 
Landlord and tenant—Claim for mesne profits by 
party succeeding in appeal-—Svt-of for vent due for 
period prior to decree and for period of landlord’s 

-~ possession, whether allowable, 

In a proceeding in restitution under section 144, 
Civil Procedure Code, the parties must be placed in 
the position they were previously in, irrespective of 
any other rights accruing to any of the parties during 
the period of litigation. 

A suitfor ojectment against a tenant was decreed 
and the landlord was putin possession. The decree 
was, however, reversed in appeal. In,a claim by tho 
tenant, under section 144, Civil Procedure Code, for 
mesno profits for the period during which the land- 
lord was in possession under the reversed decree, 
the latter wanted to set off some arrears of rent duo 
to him and also the rent which would have been due 
to him for the period of his possession if the tenants 
had remained in possession: 

Held, (1, that the tenants’ liability to pay rent 
before the period of the landlord’s possession had 
nothing to do with their right to get restitution; 


(2) that even assuming that the landlord hada * 


right to recover rent for the period in which he was 
in wrongful possession, the moneys due to him under 
that right and which accrued to him during the 
period of litigation could not be taken into account in 
restitution proceedings. M Yappanapupr Laxsumi 
v. REPALLE SEETHARAMASWAMI, 8 L. W. 405; 19 M. L, 
T. 336 2 


——-—— Ss 144, 47—Scope of s. 144--Ex parte decree 
—Sale of defendant’s holding in enecution—Setting 
aside of decree—Mesne profits enjoyed iby decree- 
holder purchaser, claim for, in restitution—Nature of 
remedy—Conversion of plaint into application under 
s. 47. 

Sectiou 144, Civil Procedure Code, is intended to 
be confined to cases in which the decree of a Trial 
Court is varied or reversed by some supetior Court 
or by reason of some order passed by a superior 
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Court. In anch cases, claims for restitution can only 
be enforced by proceedings in the suit under the saic 
section. b 

Where a decree is varicd or set aside by the Gourt 
passing it, a claim in restitution enforced by means 
of a suit is not barred by the provisions of section 
144, Civil Procedure Code. 

Plaintiffs obtained an ex parte decree against the 
defendants, and in execution thereof caused ihe 
defendants’ holding to be sold and purchased it 
themselves. The ex parte decree was afterwards set 
aside The defendants instituted the present suit 
for the value of crops reaped by the plaintiffs before 
the cancellation of the decree. Ib was pleaded in 
defence that the suit was barred both under sections 
47 and 144, Civil Procedure Code: 

Held, (1) that section 141, Civil Procedure Code, 
was no bar to the suit; , 

(2) that as the purchasers at auction were the 
deoree-holders themselves and the sale was, as a 
matter of course, liable to be set aside at the 
instance of the judgment-debtors, the absence of a 
specific prayer for setting aside, the sale was nota 
defect fatal to the suit, and that if necessary, the 
plaint might be amended so as to include that 
prayer; h 

(8) that if the relief could be had exclusively 
by means of an application under section 47, Civil 
Procedure Code, the plaint might be treated as an 
application under the said section. 

Quzre.—Whether the relicf claimed could be 
obtained only by means of an application under 
section 47, Civil Procedure Cede? PAT ONINTAMAN 





SINGH v. Cuunr Sanu, 1 P.L. J 48 ` 747 
S. 145 247 
S. 143 (c) 407 





S. 143— Enlargement of time by implication 
—Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
~—Step-in-aid uf ewecution—Application by decree- 
holder certifying partial satisfaction of decree, 
Anapplicarion by adecrec-holder certifying payment 

of a portion of the decretal amount ont of Court, is a 
step-in-aid of execution within the meaning of Article 
182 (5) of the Limitation Act, provided tho payment 
was actually made and even though the decree-holder 
by his application also prayed that the execution case 
might be struck off. 

Where an application for execution was mado just 
within the limitation period but was returned by 
Court for amendment of certain formal defects 
within a certain time and the application after 
amendment was re-filed after that time and beyond 
the limitation period, with a prayer thatthe delay” 
might be excused in view of the circumstances stated 
therein and the Court accepted and acted upon the 
application: 

Heid, that the Court had in effect enlarged the 
time in the exercise of its discretion under section, 
148, Civil Procedure Code, and that, therefore, the. 
application was not time-barred. C Goran PROSHAD 
«BHAGAT v. RAJENDRA Lat Panga, 20 C. W. N. 615025 


+—-— §, 148, O. XX, R. 14—-Pre-emption decree— 

Extension of time for nayment~—-Jwrisdiction. 

Under section 143 of the Code of Civil Procedure 
Courts have a discretion to extend the time fixed in 
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a pre-emption decree for deposit of the pre-emption 


money. PAT ABU MUHAMMAD MIAN t. MURKUT PER- 
TAP Narain, l P, L. J. 92 &8 
eee S. 151 774, 787 


——-—— Ss. 151 ro 153, O. XXXIV, rr. 4, 5, inter- 
pretation of—Preliminary mortgage-deeree — Final 
décree—Court dealing with application for final 
decree, jurisdiction of—-Mortgage, prior, not included 
in preliminary decree, if can be included in final 
decree - Courts, power of—Amendment of slips, mis- 
takes, omissions — Jurisdiction — Appellate Court, 
power of. 

Order XXXIV, rule 6, of the Civil Procedure Code, 
1908, means that the mortgaged property which a 
plaintiff is under the particular circumstances of the 
case entitled to bring to sale shall be ordered to be 
sold. ‘Neitherrule 4 nor rule 6 of.Order XXXIV 
says anything about the specification of éhe, mort- 
gaged property. a 

A Court which deals with an application for a 
final decree is still the same Court of original juris- 
diction to which the plaint in the suit was presented, 
and it is still seized of the entire snit. It is entitled 
to frame its final decree sé as to put right an 
patent error or omission which may be discoverabls 
in the preliminary decree. ; 

In a preliminary decree drawn uf under Order 
XXXIV, rule 4, of the Civil Procedure Code, 1908, thee 
mortgagors were given an opportunity to pay off the 
plaintiffs-mortgagees, failing this the plaintiffs-mort- 
gagees were given an opportunity of paying off a 
prior mortgagee and in the event of the plaintiffs. 
mortgagees doing so they were to be allowed to bring 
the mortgaged property. to sale. Tho mortgagors 
failed to redeem and the plaintiffs-mortgagees did 
pay off*the prior mortgagee. ‘hey then applied for 
a final decree tu entitle them to bring to sale not 
only the property driginally covered by fheir mort- 
gage bnt the additional property included in the 
mortgage of the prior mortgagee: 

Heid, that under the circumstances of the case the 
Court of first instance had jurisdiction to pass a final 
decree for sale in the’terms desired by the plaintiffs. 
mortgagees, Hi 

Per Walsh, J.— Sections 151, 152, and 153 of the 


: Ccde of Civil Procedure, 1908, are just as applicable 


to Courts of first instance as to Courts exercising 
appellate jurisdiction, The powers confered upon 
Conrts by these sections are wide, salutary and 
intended to enable the Court, where necessary, to take 
what is called a short indirect cut, and by curing 
breaches of technical rules to give effect to the real 
rights of the parties and to prevent multiplicity of 
suits. . 

A Court is not only entitled but is bound to brush 
asido a mere technicality which stands in the way 
of justice and to ameng such mistakes, slips or 
omissions as may appear to prevent justice in order 
to give effect to the real and substantial rights o 
the parties, 9 

In all cases where it is clearto an Appellatg 
Court that it was open to the first Court or any 
lower Court to have taken steps by way of amend- 
ments, the Appellate Court ought to do what the lower 
Court might have done. A Upuisnter SINGH », 
KAUSILLA 7 
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——~~- Ss, 152, 153 79, 787 
——— 0.1, B.3 543 
mate O, E RSI6 1384 
——-—— 0.1, BR. 10 (2) , 186 

51 


— — 0.1, R. 2 (2) 


—— — Q. IIL R. 1—Admission of fact by Pleader, 
for purpose of dispensing with further proof—-Estop- 
pel of purty from disputing correctness thereof—Title 
to land —Possession, as evidence of title, nature of. 

A party toa suit is estopped from disputing the 
correctness of an admission made by his Pleader 
for the purpose of dispensing with further proof. 

A plaintiff, relying upon possession as evidence of 
his title, must show that he has juridical possession 
as against the defendant. The same possession which 
is juridical against one person may not be juridical 
ag inst atother. 

Possession could not bə said to be juridical, where 
it was taken behind the back of the defendant, who 
did not acquiesce therein bat sought to evict the 
plaintiff as soon as he discovered his dispossession. 
S Visuinpas v. Munigipacity or HYDERABAD, 9 S. 
I, R. 220 494 


ne ——~ O. IIJ, R. L>Pleader, compromise by, without 
specific authority —Ratification by client, effect of -- 

© Evidence Act (1 of 1872), s. 115 —Estoppel—Division 
of sharts—Acceptance of specific share at first—Sub- 
sequent attempt at close of case to show incorrectness 
of that share. ii 


Although a Pleader cannot effect a compromise on 
behalf of his client without specific authority, yet, 
if a compromise is so effected by him and acquiesced 
in by his client, it is binding on the latter. . 

Where in the preliminary deoree the Court pre- 
sumed the plaintiffs share os equal with the other 
co-parceners, fixed the value of his share on that 
presumption, and the plaintiff raised no objection: 

Held, that the plaintiff could not be pormitted 
subsequently, at the closs of the case, to show that 
the share presumed was an excessive one. S SIRDAR 
KHATUN v. MURADALI, 9 S. L. R. 218 928 


— 0. V, Rr. 12, 17, O. IX, R.18—8ummons, 
service of—Substilutel service by affiuture, when to 
be effected~-Ex parte decree, defendant's right to set 
aside, when not personally served after due diligence 
of serving officer. 

Where a bailiff for the purpose of serving sum- 
mong upon the defendant went on three separate 
days to the place where the defendant carried on 
busingss with his partners and tried to find him there 
and on somebody in the place telling the bailiff on 
each of the occasions that tha defendant was not at 
that time at the place; tha bailiff eventually posted 
the writ of summons upontthe premises after having 
cried aloud tha name of the defendant three times: 
e Held, that ther2 was no sufficient service according 
to law, even if tha defendant might know of the issue 
of the writ. 

Per Sanderson, C. J.—Where it is a question of 
substituted servica, and the defendant has not “been 
served personally, itis most essəntial that the re- 
suirements of the rales (of the Civil Procedure Code) 
should be strictly observed in all respects, 
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e For serving summons upon the defendant proper 
enquiries and real and substantial effort, and not 
perfunctory, should be made to find out when and 
where the defendant is likely to be found. 

Per Mookerjee, J.—'The fundamental rule for service 
of summons upon a defendant is that wherever 
practicable service shail be made upon him personally, 
ualess he has an agent empowered to accept service, 
in which case service npon such agent shall be suffici- 
ent. 

. A defendant is entitled under Order IX, rule 13, 
Civil Procedure Code, to have the ew parte decree set 
aside as against him if the summons was not duly 
served, even when the defendant was aware of the 
institution of the suit against him. © Kassrx EB- 
RAHIM SaLEJI V. JOHURMULL KREMRA, 23 O. L, J. 183; 
43 O. 447; 20 0. W. N. 173 799 


———— Q. V, R. 17 799 


—- — 0. VI, R. 17—Plaint, amendment of-—Decta- 
ration of easement to take water by erection of dam 
across river, suit for--Proof of permissive user—Con- 
version of swit into one for title to river-bed, whether 
can be allowed. 

Plaintiff sued for a declaration that he had acquired 
prescriptive right to take water by building a dam 
across a river. It was proved that the dam was erected 
by permission of the defendant. Plaintif then prayed 
for permission to amend the plaint and convert the 
suit into one fora declaration of his title to the - 
river-bed: ‘ oy 

Held, that the amendment prayed for was inconsis- 
tent with the plaint and should not be allowed. M 
MUKKOOSA NAIR VEETIL v. SECRETARY or Stats 541 


— — 0. VIII, Br. 3, 5 235 
—-—~ 0. VIII, R. 6 - 859 


——— 0. IX, R, 5—Summons to defendant returned 
unserved —Trial of suit—Decree against defendant, 
whether ex parte—Remedy of party —Principal and 
agent-—Power-of-attorney, construction of —Compro- 
mise of suit by agent. 


Under Order IX, rule 6, Civil Procedure Code, the 
Court should not proceed with the trial of a suit 
when summons toa defendant has been returned uns 
seryed. The position, in substance, is the same as if 
no summonshad ever been issued a decree passed 
against such defendant without giving him notice of 
the suit isin no sense an ew parte decree, and it is 
liable to be set aside. g 3 8: 

The effect of an order discharging a decree on the 
ground that it was passed without service of summons 

e on a defendant is that the entire decree is discharged 
and the suit revived for re-trial, 

Where a power-of-attorney authorized the agent 
to manage the business of the principal, to continue, 
institute, prosecute, defend or oppose all the suits 
that were or might be brought by or against the 

ə principal in respect of his business and property: 

Heid, that n> power was conferred on the agent 
to compromise a suit by or against his principal. 
C CHATTERJEE BRAHMIN v. DURGADUTT AGAAVALLAS 
23 C. L. J. 436, 20 ©. W. N. 918 394 


—— — O. IX, R. 6, O. VII, Re. 3,5,0. XXXVII, 
R 2,0. XLI, Rr. 23, 25—Suit, first hearing of—Ex 
iparte decree, passing of, without evidence -Jurisdiction 


“for the purposes of the Penal Code, 
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—O, FIH, r, &, scope of—Admission by non-traverse 3 


— Verified plaint, whether legal evidence—Penal Code 

(Act XLV of 1860), ss. 191, 198—Breach of contract 

—Unliquidated damages, suit for—Strict proof of 

claim, necessity of, even when wundefended—High 

Court—Power to remand case. 

No decree can legally be given without evidence 
in a case where the defendant is ex parte or does not 
choose tu contest, except in suits on negotiable 
instruments governed by the provisions of Order 
XXXVI, rule 2, Civil Procedure Code. 

A Court cannot, except in the said class of suits, 
dispense with evidence either on the principle of 
admission by non-traverse under Order VIII, rule 5, 
or on the ground that a verified plaint is itself 
legal evidence. 

Order VIII, rule 5, Civil Procedure Code, is limit- 
ed in its application to cases where there is, in 
fact, a pleading of the defendant before the Court. 

Per Sanderson, O. J., and Mookerjee, J.~It is 
especially necessary in an undefended action for 
unliquidated damages based on a breach of contract, 
wherein the quantum of damages is either wilfully 
or unintentionally inflated, that the plaintiff should 
be required to offer proof of all the material 
averments in his plaint, that is, not only the cause 
of action upon which he relies, but also the actual 
amount of damages which he has sustained. 


Per Sanderson, C. J—The fundamental principle 
is that the plaintiff, when he comes to Court, must 


prove his case, and he must prove it to the satis- ` 


faction of the Court, 
aro cases provided for in Order 
Civil Procedure Code. 

“The language of section 191, Indian Penal Code, 
does not justify the inference that a verified 
plaint must be taken to be legal evidence of the 
facts contained in ft, The object of the verification 
is to insist ona guarantee that a false or totally 
trivial claim is not put before the Court. Section 
191, Indian Penal Code, was framed in the way in 
which it stands only wilh the intention of bringing 
verifications of statements in pleadings by a person 
knowing them to be untrue within section 193, 
Indian Penal Code. 

Per Woodroffe, J-—A decree cannot bə given on 
pleadings without evidence in undefended cases. 
Verification does not dispense with evidence. Ib is 
merely a form of giving authenticity to the plead- 
ings. The object of the vorification of the plaint 
is to fix on the plaintiff the responsibility for the 
statements which it contains and to afford a 
guarantee of his good faith. 

Because a false verification may be the basis of 
a prosecution under section 193, Indian Penal Code, 
and comes within the definition of ‘false evidence’ 
it doas not 
make a verification evidence on which a decree can 
be founded ina civil suit, 

Order VIII, rule 5, is really a rule of construction 
of the defendant’s pleading. This rule does not 
apply where there is no written statement ab all. 
The law says, as a rule of construction, that if 
there is a written statement and the fact as 
alleged in the plaint is not denied, then the 
written statement must be so construed as to be 


The only exceptions to this 
XXXVII, rule 2, 
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taken to have admitted such allegation. Thg rule’ 
does not justify the passing of a decree on no 
evidence where there is no written statement. 

The words ‘proceed ex parte’ in Order IX, rule 6, 
Civil Procedure Code, mean ‘proceed to take and 
determine evidence, i.e, in defendant’s absence 
by the taking of evidence.’ 

Per Mookerjee, J—It is an elementary principle 
which forms the basis of all legal procedure that 
no litigant is entitled to obtain relief from a Court 
of Justice unless he establishes to the satisfaction 
of the Court that his claim is well founded. 

A verification is required with a view to dis- 
courage, if not to prevent, the institution of false 
suits; the Legislature never contemplated that 
verified statements should be treated as evidence on 
behalf of a plaintiff against a defendant. The 
inference may legitimately be drawn from the 
language used in section 191 read with section 193, 
Indian Penal Code, that a verificd statement would 
not be ‘evidence’ but for'the special provision of 
section 191 which has been enacted for a special 


purpose, 
Great caution should be exercised when suits are 
heard ex parte. ° 


The powers of the High Conrt as to remand aro 
not restricted by the provisions of Order XLI, rules 
23, 25, Civil Procedure Code, and the High Court can 
always make an order of remand if the exigencios ofa 
case demand it. C J. B. Ross v, C. R. Scriven, 20 
0. W. N. 1192 235 


-—— 0. IX, R. 9, O. XLIIT, R. 1, cr, (c)—Order 
refusing to restore suit dismissed for default by 
Judge on Original Side—Legal adv.sers, mistake or 
laches of —Party, whether should be penalized for— 
Appeal, if maintainable— Order, if judgment—Letlers 
Patents cl 15, 

Anorder of a Judge of the High Court in its 
original jurisdiction Tejecting an applicatién under 
Order IX, rule 9, Civil Procedure Code, for the res- 
toration of a suit dismissed for default, is a judgment 
within the meaning of clause 15 of the Letters 
Patent and is appealable. 

Per Sanderson, O. J., and Mookerjee, J.—Such an 
order is appealable under Order XLIII, rule 1, clause 
(c), of the Civil Procedare Code, as the Code and the 
rules made under it apply to an appeal from a 
decision of a Judge of the High Court on the original 
side. 

Per Mookerjee, J—Where the competency of an 
appeal is in question it is incumbent upon the 
appellant to establish that he hasa right of appeal, 
for a right of appeal does not exist in the nature of 

e things but must be given by express enactment, 

Even where suits have been dismissed for the mis- 
take or laches of the legal advisers of parties, the 
Court will not hesitate, if proper grounds are made 
out, to restore the suit upgn payment of costs. C 
MATHURA SUNDARI DASSI v. HARAN CHANDRA SHAHA, 

634 
—~— 0. IX, R. 18 264,799, 865 
——— 0. XI, applicability of, to Probate proceedings 

— Discovery, power to direct, on submission of inter." 

rogatories —Probate and Administration Act (F of 

1881), s. 55. 

Order XI of the Code of Civil Procedure applies 

s 
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tô proceedings in Probate and a Probate. Court 
e H è * > : 
can, on submission of interrogatories, direct the 
oxecutors to makea full discovery of the assets 
of the testator by an affidavit sworn by them. - 
But until the interrogatories are filed, the Court 
is absolutely without any power in the matter. 
Sembdle.—In matters of Probate the strictest relevancy 
in the interrogatories may not be required, but 
.the Court should exclude whatever is offensive or 


improper. © ANILA Bata DASI v. RAJENDRA Natu 
Danar, 23 C. L. J. 480; 43 C. 300 227 
——— 0. XYII, R. 3 866 
—— — 0. XX, R. 6 787 
———— 0. XX, R. 11 393 
—-— 0. XX, R. 14 88 


n- O. XXI, R. 2—Certification, how to be made— 
Record of certification, where unnecessary—Payment 
of interest on judgment-debt, notified to Court by an 
application for execution, if saves limitation—Limita- 
tioneAct (IX of 1908), ss. 19, 20. 

Order XXI, rule 2, of the Civil Procedure Code, does 
not stand inthe way of payment of asum by the 
judgment-debtor to the decree-holder by way of 
interest on the judgment-debt operating to save 
limitation, when that payment, though not certified 
separately, was notified to the executing Court by 
a subsequent application of the deeree-holder for 
execution and was acted upon by that Court. 

The certification which may be given by a decree- 

*holder under Order KAT, rule 2, of the Civil Procedure 
Code, ne&d not be a certification on some days or at 
some time different from that on which the appli- 
cation for execution is made; a decree-holder may 
apply to certify payment on his application for 
execution of the decree and where such application 
is acted upon by the Court, no formal recording of 
certification is necessary. © Husurrzeman,SARKAR 
v. Sancnta LAL NAHATA, 43 C, 207; 20 0. W. N. 272; 
23 C. L. Je 890 . . 606 


—— — O0. XXI, R. 18—Application for attchment not 
specifying immoveable property~ Court, power of, to 
require amendment —Limitation—Previous applica- 
tion for execution need not be examined. 

Where in an application for execution the property 
sought to be attached has not been described as 
required by ruwe 13 of Order XXT, Civil Procedure 
Code, it is open to the Court to require amend- 
ment in this particular; before any immoveable pro- 
perty is attached the decree-holder can be called 
upon to furnish the necessary particulars, 

In considering-whether an application for execu- 
tion of a decree is within time, it is not necessary to 
examine the previous applications to ascertain 
whether they in all respects comply with the pro- 
visions of law. P BALDEO SAHAI v. KANHAYA Lar, 
65 P. L..B. 1916 955 
—~ — 0. XXI, R. 19—Joint and several money- 

decree against two judgmept-debtors—Both judgment- 

debtors individually awarded costs exceeding the 
decree in aggregate ~Execution—Decree-holder, whe- 

ether can execute decree against only one judgment- 
debtor without deducting costs of both. 

*Ahelda “joint and several” money-decree against 

Band C. In the same decree both Band C were 

individually awarded costs which in the aggregate 

exceeded the amount due to A. After deducting the 

° 


. 
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„amount of costs due to B under the decree A took out 
execution against B forthe whole balance dune to 
him from both B and C: . 

Held, that A could proceed as he did, until O made 
an application in exeention to recover the amount 
due to him from A. M KOTIGARI RANGIAH Currri 
v, CHINTALAPALLI NARASAYYA, 8 L. W. 267 388 


——-— 0. XXI, R. 22 144 


———— 0. XXI, R. 22 — Irregular or defective appli- 
cation, notice under —Limitation. 

The issue of a notico under Order XXI, rule 22, 
Civil Procedure Code, gives a new start for limitation, 
even though the preceding application upon which 
the notice was issued was defective or irregular, O 
Sri Ram v, Monax Lan, 19 0. C. 17 80 


aan O, XXI, Re. 80, 31—Judgment written and 
signed by retired Judge, if good judgment—Appeal 
under Letters Patent, extension of time for. 
-The judgment of one of the two Judges constituting 
-a Division Bench of the High Court which heard an 
appeal written and signed by him after retirement, is 
a good judgment if itis read out and delivered on 
his behalf by the other Judge. ` 
In the special circumstances of the case the High 
Court extended the time by more than five years 
for preferring an appeal under section 15 of the 
Letters Patent. C  ADWAITYA (HARAN ~. BORAJ- 
RANJAN 584 


m — O0. XXI, R. 31 584 


—— — 0. XXI, R. 41—Application for examination 
of judgment-debior, grounds for—-Ex parte order— 
Right of judgment-dedtor to apply to set aside. 

An application for examination of the judgment- 
debtor under Order XXI, rule 41, Civil Procedure 
Code, can be made at any stage of the execution 
proceedings. . 

An orderforsuch examination may be made ex parte 
ona verified tabular statement but it is open to the 
Court to hear the objections of the person summoned 
before he is actually examined. 

The application should be encouraged where it may 
be necessary to preyent nnduly dilatory, troublesome 
and expensive execution proceedings. It is not 
compulsory on the decree-holder to exhanst all the 
usual methods of execution before applying under 
this rule, but this procedure must be resorted to 
only when there is any difficulty about obtaining 
‘sufficient particulars of the judgment-debtor's 


property. C NATIONAL Bank oF INDIA, LTD, v. 
Guuznavi, 43 C. 28 287 
——— 0. XXI, R. 64 (2) 34 
° —— — 0. XXI, R. 68 492 


—- — O. XXI, R. 63 —Claim by purchaser from 
judgment-deblor, rejection of—Suit by unsuccessful 
claimant—Sale in fraud of creditors, plea of, in de- 
fence, whether lies —Attuchment after sale-——Avoidance 

> of sale necessary before proceeding in execution —Suit 
to set aside sale, whether should be representative-— 
Transfer of Property Act (IV of 1882), s. 53—Eng» 
lish ang Indian Law. 
In adeclaratory suit under Order XXI, rule 68, 

Civil Procedure Code, by a vendee from the judgment. 

debtor, the decree-holder vanuot plead in defence that 
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the sale was in fraud of creditors and could not pree 
vail over his decree. Ifthe sale was prior to the 
attachment, the decree-holder must first set aside 
the sale bya separate suit, 

Per Coutts Trotter, J—The mere obtaining of a 
judgment in India creates no title or only an 
inchoate title in the judgment-creditor, and, there- 
fore, he must follow up his judgment by attaching 
the properties in order to enable him to utilize 
section 53 of the Transfer of Property Act in answer 
to a claim founded on the impeached deed of 
transfer. 

Per Seshagiri Aiyar, J.—A suit to set aside a 
sale as voidable under section 58 of the Trans- 
fer of Property Act need not be a represen- 
tative one by all the creditors in a. body. 
Any person deeming himself to be defrauded, 
defeated or delayed may sue to impeach the trans- 
action, provided he alleges in his plaint that the sale 
was intended to defraud him and others similarly 
placed. A decree in guch a suit will not give any 
personal rights to the litigating plaintiff but would 
enure for the benefit of all creditors like himself. 

Such suit, however, is not necessary either by the 
creditor individually or conjointly with the other 
creditors where the transfer is void or has been 
found to be a sham transaction. 

In England, if a judgment was obtained at 
Common Law, and a further action was brought 
in the Equity Court to have it declared that 
the settlement or conveyance by the debtor 
in fraud of creditors was void, the Court of 
Chancery will not move in the matter until all the 
Common Law remedies had been exhausted. A 
judgment-creditor in England is in avery favour- 
able position as compared with the judgment- 
„creditor in India, He becomes practically tho 
owner of the prdperty which he seizes either under 
a writ of eligit or fi fa. The judgment-creditor in 
India is, for all practical purposes, in the same 
position as any ordinary creditor and there is nothing 
in the words of section 68 of the Transfer of Pro- 
perty Act to differentiate between the position of the 
decree-holder and that of an ordinary’ creditor. 
M PALANIANDI CHETTIAR v. APPAVU CHETTIAR, 30 
M. L, J. 565; 19 M. L. T. 390 778 
m- - O. XXI, R. 683 —Right to sue for mere de- 

claration—Specific Relief Act (I of 1877), s. 42— 

Sale consideration—Transfer of title. 

The right of suit under Order XXI, rule 68, 
Civil Procedure Code, is not controlled by the pro- 
visions of section 42 of the Specific Relief Act and a 
claimant has a right fo sue for a mere declaratory 
decree. . 

Where there is a registered-deed of sale, which is 
not tainted by any fraud or the Jike, it passes the 
title and interest conveyed, although the purchase- 
money has not been paid. The vendee need not 
prove the passing of consideration as against third 


persons. LB K.Y. K. M. Ogerry Finy v. S. N. V. 
R. CuerTY FIRM 125 
— samen O. XXI, R. 90 86, 829 


m m O, XXI, R. 90—Person ‘whose interests are 
affected by the sale’, meaning of—Declaratory suit by 
person alleging exclusive ownership in himself—Ap- 
plication in execution to set aside sale during pen- 
dency of suit, whether lies, 
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After the passing of a decree absolute, bug before 
the actual sale of the mortgaged property m pur- 
suance of that decree, the plaintiff, who was neither 
the decree-holder nor the judgment-debtor, filed a 
suit asking for a declaration that he was the real 
owner of the property covered by the mortgage and 
ordered to be sold by the Court. The property, 
however, was sold. Then, he applied to have the 
sale seb aside under the provisions of Order XXI, 
rule 90, while his declaratory suit was yet pending: 

Held, that the plaintiff could not apply under 
Order XXI, rule 90, Civil Procedure Code, before 
the declaratory suit was decided, as any decision 
come to on the said application would amount to 
prejudging the suit. A Harpwari LAL v. MUHAMMAD 
SALAMAT ULLAH KHAN, 14 A, L. J. 409; 88 A. 358 272 


—-—- Q. XXI, R. 100 231 
———— 0. XXII, R.1 249 
— — 0. XXIL R. 3 e 57, 372 
— — 0. XXII, R. 4 ° 372 
— — O0, KA, R. 6 57 
—— 0. XXII, B.9 822 
taune (0. XXII, Rr. 11, 1— Action for slander— 


Appeal, second— Death of party—Second appeal, whe 
ther abates. 


The expression ‘right to sue’ in Order XXII, rule 1, 
Civil Procedure Code, means the right to seek relief. 

The plaintiff in an action for slander was awarded 
damages in a certain amount. The decree was, 
however, set aside on appeal. The plaiftiff then 
filed a second appeal, and, while it was pending, the 
defendant died: 

Held, that as the plaintiff was trying to recover 
the benefit which accrued to his estate in con- 
sequence of the decree of the first Court and of 
which he was deprived by the decree of the lower 
Appellate Court, the second appeal did not abate. 
UB NGA KyereSein v. Mi Kyin Myg, U.B.R. 
(1916) II, 105; 9 Bor. L. T. 38 249 


—— 0. KALII, R. 1— Withdrawal of suit, order 
for—Grounds not specified—Application made at late 
stage—High Court—Revision — Remand — Amend- 
ment of plaint. 


Where in a title suit, after evidence on both sides 
was finished, the plaintiff made an application for 
permission to withdraw the suit with liberty to bring 
afresh suit on the same cause of action without 
specifying any defects in the plaint and the 
Munsif granted the permission, the High Court, in 
the exercise of its revisional powers, seb aside the 
order granting permission and remitted the case tothe 
Munsif to be heard, leaving it open to him to consider 
any application that might be made to him for 
amendment of the plaint, © RAJENDRA NATH v. 
BAIKUNTHA NATH 934 
— — 0. XXIII, R.3 ° . 186 
——— 0. XXIII, R. 3—Agreement for disposal of 

suit on ascertainment of a simple fact-—Adjudication 

of suit— Agreement to refer to arbitration. 

An application presented to Court by the partie 
to a suit requesting it to dispose of the suit iy 
particular manner, on ascertainment of a simpl 
fact should be dealt with under Order XXIII, rule 3, 
Civil Procedure Code, and the Court should not 
allow either party to resile from the agreemeng if 


1036 
CIVIL ePROCED URE € ODE—( 1908)—contd. 


the resylt is against him. ' Such an agreement is not 


in the nature of a reference to arbitration. CG Kuno- 
BHARI SAH v. JHAMAN Sau, 28 O. L. J. 482 220 
——— O, XXIV, Rr. 4, 5 79 
—--— 0. XXVI, R. 16 855 
w O, XXIX, R, 2 (2), (3) 588 


am O, XXXTI, R. 7—Civil Procedure Code (Act 
XIV of 1882), s. 462—Compromise of suit on behalf 
of minors — Court's sariction not obtained—Bond ere- 
cuted by minor and adult — Liability of promisors, 


By way of compromise of a suit a bond was 
executed by a minor jointly with another person 
for the payment of a certain amount. The compro- 
mise, however, was not sanctioned by Court under 
section 462, Civil Procedure Code, 1882: 

Held, that the minor was not bound under the 
bond, but kat his immunity could not be pleaded 
in bar df the claim against his co-promisor. 

Quære.— Whether the minor would be liable if the 
terms of section 462 had been complied with? P C 
"JAMNA BAI SAHEB MOHITAI AVERGAL U. VASANTA RAO, 
14 A. L. J. 534; 18 Bos. R 432; 31 M L.J, 18; 3 
L. W. 540; 240. L. J. 74; 20 M. L. T. 3'; (1916)1 M. 
W? N. 452; 89 M. 409 213 
0, XXXIV, R. 6—Mortyage-decree—Decree- 

holder, right of, to recover balance due on mortgage 
o without ‘bringing mortgaged property to sale—Inter- 
pretation of Statutes. 





Where a prior mortgagec obtained a decreo against 
the mortgagor and the puisne mortgagee on the 
basis of the prior mortgage, and shortly afterwards 
the puisne mortgagee obtained a decree against the 
mortgagor on the basis of the puisne mortgago, but 
did not pay the money due onthe prior moftgage 
and allowed the mortgaged property to be sold in 
execution of the former decree, céutenting’ himself 
with what he received out of the surplus sale- 
proceeds in part satisfaction of his puisne encum- 
prance: 

Held, that the puisne mortgagee could subsequently 
obtain a decree under Order XXXIV, rule 6, Civil 
‘Procedure Code, for the balance of the money due to 
him against the person and other property of the 
mortgagor, without bringing the already sold mort- 
gaged property to sale in execntion of his own 
decree. 

A section of an Act should be interpreted so as not 
to conflict with other known prirciples of law. O 
Wasi ALI v. JANG BAHADUR SINGH, 2 O. L. J. 614 48 








0. XXXVII, R. 2 235 
aan 0, XXXVIII R. 10 953 
O. XL, R. 1 83 


O. XL, R. 1 (1)—“Just and convenient,” 
meaning of—Receiver, discretion of Court to appoint. 
The words “just and convenient” in Order XL, 

rule 1 (1), Civil Procedure Code, do not mean that 

the Court can appoint a Receiver simply because it 
thigks it convenient todo so. They mean that the 





Court should make such appointment for the pro- - 


tection of property, or the prevention of injury, 
according to legal principles, They confer no arbi- 
trary and non-regulated discretion on the Court, 

Where in a suit relating to title to the office 
of evwtwalli, it was established that the defendant, 
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since he took possession as mutwalli had not paid 


allowances to the beneficiaries, but there was no 


allegation of waste or mismanagement against him, 


_ the High Court held that, at that stage of the suit, no 


ground was established. to justify an order for 
appointment of a Receiver. C HoBIBULLAN v. 


ABTIAKALBAH, 23 C. L. J. 567 693 
— — 0. XLI, R. 1 706, 867 
— — 0. XLI, R. 4 714 
—— ~ Q. XLI, Rr. 23, 25 235 
——— 0. XLI, R. 27 493 


———— O. XLI, R. 31—Appeal—Judgment of reversal 
what should contain — Discussion of evidence—Jotedar, 
meaning of. 

A judgment of an Appellate Court reversing that of 
the Court of first instance wasin the following 
terms: — 

“Tam unable to agree with the Munsif that this 
entry (Record of Rights) is proved to be wrong. The 
evidence is not, in my opinion, suificient to come to 
such a conclusion”: 

Held, that the judgment was in contravention of 
the provisions of Order XLI, rule 31, of the Code of 
Civil Procedure, 1908. 

When the judgment of an Appellate Court is one 
of reversal, the aggrieved party is entitled to a 
consideration of the points on which the lower Court 
relied for the purpose of giving the successful party 
a decree. 

The expression ‘jotedar’ may mean either tenure- 
holder or raiyat. PAT GANGA Ram Rar v. MAULA 
Baksu 185 


— 0. XLI, R 33 714 
———— 0. XLII, RB. 1 706 


— — O. XLIII, R. 1—Oudh Rent Act (XXII of 
1886), s. 107K — Decree, ex parte, eetting aside of — 
Resumption suit—Appeal. : 

An order setting aside an ew parte decree passed tn 

a resumption suit, although not appealable under Order 

XLIII, rule J, Civil Procedure Code, is nevertheless 

appealable in view of the provisions of section 107K 

of the Ondh Rent Act. U P B R MUHAMMAD ALI 








MUHAMMAD v. SHAUKAT ALI, 3 O. L. J. 229 ` .702 
O. XLIII, R. 1 (c) 634 
— —— 0. XLIII, R. 1 (r) 588 


O. XLV, R. 5—Investigation as to amount or 
value of subject-matter of suit, who can hold, 

The Court of first instance, to which a reference 
ig made under rule 5, Order XLY, Civil Procedure 
Code, for the purpose of settling a dispute as to 
the amount or value of the subject-matter of the 
suit, has no power to remit the investigation to 
some other officer: it must be carried out by that 
Court 16528, C HansMan JHA v. BAHUJI JHA, 43°C, 
226 203 
O. XLVI, R. 7, S. 115 —Reference by District 

“Judge on findings of Small Cause Cowrt—Reference 

on questions of fact—Provincial Small Cause Courts 

Act (IX of 1887), 8. 25. $ 5 

The Court of Small Causes is a Court subordinate 
to the District Judge, so the District Judge is com- 
petent to make reference of cases tried by the Small 
Cause Court to the High Court under Order XLVI, 
rule 7, Civil Procedure Code. 
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Where the Court of Small Causes, upon evidence,” 
came to the conclusion that the defendant was a 
servant remunerated by a part of the proceeds of 
the land and the District Judge, holding that tho 
conclusion of the Small Cause Court as regards the 
nature of the suit was erroneous and that the defend- 
ant ought to have been held to be a tenant against 
whom the plaintiff’s suit in the Small Cause Court 
could not have been entertained, made a reference 
under Order XLVI, rule 7, Civil Procedure Code, 
to the High Court, the High Court refused to accept 
the reference ou the ground thatno case was mado 
out for its interference on- a question of facts. C 
RATAN Bipari v. BIRA LAL §27 


O. XLVI, R. 1 787 


O. XLVII, R. 8, scope of—Review, whether 
whole case re-opened in, 


After the retirement of one of the two Judges ofa 
Division Bench of the High Court which heard au 
appeal, an application for review of judgment made 
to the other Judge was granted and the judgment 
and decree were amended, but subsequently the 
Judge on being moved to re-hear the case, heard it 
again and made an order which was the same as 
that made on the review application. On appeal 
this ordor was set aside on the ground that the 
Judge, sitting by himself had uno jurisdiction to 
ye-hear the case as he was not a Division Bench 
and the appeal was directed to be re-heard by a 
Division Bench. The Division Bench when hearing 
the appeal did not allow the whole case to be 
re-opened, but confining itself to the point involved 
in the review proceeding made an order which had 
already been made in that procoeding. An appli- 
cation for review of this order was made on the 
ground that thee Division Bench ought to havo 
heard the whole case: ` 

Held, por Sanderson, C. J.—That after the amend- 
ment of the decreein the review application, every 
other proceeding that took place was superfluous. 

Per Mookerjee, J.—That the appeal was concluded 
by the final decree made by the order in the review 
application and the judgment of the Division Bench 








need not be interfered with, as it merely repeated . 


the decision of the Judge who granted the review. 

That it was not incumbent upon the Division 

Bench to re-hear the entire appeal. : 
A review may be granted either as to the entirety 
of the order assailed or as to a portion only thereof. 
Rule 8 of Order XLVII, Civil Procedure Code, 
clearly leaves it optional with the Court to determine 

whether, when a review is granted, the case should e 
be re-opened in part or its entirety, so when a review 
of a decision has been admitted the whole case is 
not necessarily re-opened thereby. © Gour SUNDAR 
Buoumik v. RAKHAL Ras Buoumix, 20 C. W. N. 1165 
592 

Sou. Il—Arbitration 5496 


Scu. II— Award, submission of, before due 
» date—Limitation Act (IX of 1908), Sch. I, Art. 158. 


The presenting of an award, without the know- 
ledge of the parties, before the date fixed by Court 
for its filing is not submission of the award to the 
Court within the meaning of Article 158, Schedule I, 
of the Limitation Act, 
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OIVIL PROCEDURE CODE-(1908)—contd, 


The submission will be deemed to have bech made 
only on the date fixed by Court for its filing, and the 
ten days’ time for filing objections should be counted 
from that date. P JAWAHIR SINGH v. MEUR SINGH, 
14 P. W. R. 1916 250 


Scu. II, PARA. 1 (1)—-Reference to arbitration 
—Application for adjournment prayiny for records to 
be sent to arbitrators, whether falls under Sch. I, 
31, 

An application for adjournment, in which the 
Court is asked to send the records to a certain arbi- 
trator to whom the parties had already referred 
the matter in dispute in the pending suit, is an 
application under Schedule II, section 1, paragraph 
(1), Civil Procedure Code, to the Court itself to 





make a reference to the said arbitrator. M NIDA- 
MARTHI KRISHNAMOURTHY t. GARIGIPARTI GANAPATI- 
LINGAM, 3 L. W. 875 741 


e 
Sun. II, paras. 10, 16—Arbitration-—Award 

‘recorded’ by Court—Appeal—Agreement to abide by 

decision of majority—Refusal of minority to sign 

award—Award, validity of. ` 

No appeal lies against fhe order of a Court 
recording au award. > 

Where the parties tua suit refer the matter m 
dispute to arbitration, agreeing to abide by the 
decision of the majority, it is enough if the award 
is signed by the majority. The refusal of thce 
minority to sign will not affect its validity if they 
were present throughout the proceedings and took 
part in the deliberations. PAT Ram Narain RAM 
v. PATI Ram Tewari, 1 P. L J. 90 105 


Scu. II, paras, 15, 16—Arbitration— Award, 
questions affecting validity of—Fornum for decision— 
Appeel—Revision—Irreyularities in procedure, recti- 
fication of, by High Court—Judgment on award before 
expiry of time altowed for objections—Juaisdiction— 
Pleader, power of, to apply for referencc—Minor, 
benefit to, consideration of, before decree on award. 
Under paragraph 15 (1) of Schedule II, Civil 

Procedure Code, all questions affecting the 

walidity of an award are to be decided by the 

Court in which the award is being filed. 

The Legislature has allowed no right of appeal 
from that decision and a revision application 
seems to have been prohibited by the Limitation 
Act. 

The High Court has power, under section 115, 
Oivil Frocedure Code, to revise the proceedings of 
the lower Court, after the delivery of the award 
to it; and it can rectify any illegality or material 
irregularity in the procedure of the lower Court in 
dealing with the award. i 

A jadgment ordering a decree in terms of an 
award on a reference through Court under the 
Civil Procedure Code, on receipt of the award and 
before the expiry of the” time allowed by law for 
making an application to set aside the award, is 
illegal, notwithstanding that before the expiry ef 
such time an application may have been made to set 
aside the award or that the parties may have stated 
that they had no objections to urge. 

Such statements do not amount to estoppel, nor 
do they prevent the parties from retracting 
them at any time within the 10 days un the groupe 
of-mistake or fraud. 
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CIVIL PROCEDURE, CODE—(1908)—concld. 


A dweree passed on an award will not be binding 
on a minor who is a party, unless the Court 
considered and found that its terms were beneficial 
_ to the minor. And the Court is not absolved of 

this duty by reason of its having censidered it 
prior to the reference. 

Under the new Civil Procedure Code (Act V of 
1908), a Pleader duly appointed to act for a party 
has authority under Order IIT, rule 1, to make any 
application, including an application for a reference 
to arbitration. S$ SRikIsHIN-RocuuMAL v, RELUMAL- 
PARIOMAL, 9 S. L. R. 183 845 


Scu. 11, PARA. 15 (c)—Award filed after time 
fixed therefor, whether nullity—Agreement not to 
< raise any objection to award, how far binding. 





Anaward made after the expiration of the time 
fixed by the Court is not a mere nullity, though it 
is liable to ba set aside upon an application by 
oue or dther of the parties affected thereby. 

On the date fixed for the hearing of a second 
appeal; the parties presented an application in writing 
signed by themselves and their respective Counsel 
appointing two persons as their sole arbitrators and 
authorising them to décide all matters in dispute 
bétween them. They agreed that they would have 
“no objections whatever” to the award. The Court 
thereupon referred the matter in dispute to the two 
#rbitrators, who were directed to make an award 
_ within oge month from the date of the order, 4, e., the 
29th March 1913. On the 29th April the arbitrators 
applied for an extension of one month from the 
date of the application, which was allowed on the 
5th May. The award was made on the 30th May 
1913. On the 26th June the appellant filed objections, 
claiming that the award should be set aside because 
(1) it was filed after the timo fixed and {2) the 
arbitrators were guilty of misconduct: 

Held, (P) that the mere fact that the dward was 
filed after the time fixed therefor did not make it 
a nullity; 

(2) that in view of his agreement the appellant 
was debarred from urging any objections to the 
award of the arbitrators. P KAHAN SINGH v. MOHAN 


Lat, 44 P. W. R. 1916 177 
Scu. II, para. 16 105, 845 
Scu. IT, PARA. 17 192 





COERCION. See Conrracr Act, s. 72. 


COMPANIES ACT (VI or ,1882), Ss. 48, 50—Com- 
plaint by clerk under authority of Registrar, Joint 
Stock Companies, whether legal—Person acting as 
Director, whether can plead that he was not legally a 
Director, or that he was not appointed till after 
penalty first accrued. . i: 
Under the Punjab Government Notification No. 3, 

dated the 23rd Fébruary 1910, the Registrar of the 

Joint Stock Companies is empowered to authorise any 

person to institute complaints of offences under the 

Companies Act. 

Where, therefore, a clerk “acting under the instruc- 
tions of the Registrar, Joint Stock Companies, Punjab,” 
instituted complaints dgainst the petitioner under 
sections 48, 50 and 74 of the Companies Act: 

Held, that the clerk having been duly authorised 
by the Registrar, the complaint was good in law. 


INDIAN CASES. 
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COMPANIES ACT—(18S2)—coneld. 


“ A person who acis as a Director or Manager of a 
Company cannot set up in answer to a penalty under 
section 50 of the Companics Act that he was not 
legally a Director or Manager. 

Itis the bounden duty of a Company and of its 
Directors and Managers bo forward to the Registrar 
the summary and list specified in section 48 of tho 
Companies Act and this obligation does not come to 
zn end on the date on which by default on the part 
of the Company, Directors and Managers the penalty 
begins to accrue. Therefore, every person who at any 
time during the default in complying with the provi- 
sions of section 48 acted as Director or Manager can 
be convicted under sections 48 and 50, and it is 
immaterial that some or all of these persons were 
not legally qualified to actus Directors or Managers 
or that they did not in fact become Directors or 
Managers until after the date when the penalty 
first accrued. P Tora RAN v. EMPEROR, l4 P.R, 
1916 Cr; 17 Cr. L. J. 242 962 


S. 50 ` 962 


COMPANY —Voluntary liquidation-—Attachment prior 
to liquidation— Properti, whether vests in liquidator 
—Sale— Distribution of proceeds—Civil Procedure 
Code (Act V of 1908), s. 78. 


. The property of a limited liability company 
attached before its liquidation does not vest in the 
liquidator. The powers of the liquidator differ in 
this respect from those of the Receiver of an _ 
insolvent’s estate in whom the property vosts 
under the Provincial Insolvency Act. 

The proceeds of a sale held in pursuance of the 
attachment must, therefore, be distributed in the 
manner provided for by the Civil Procedure Code. 
C AMRITA Lat KUNDU v, ANUKUL OHANDRA Das, 20 
C, W. N. 358; 43 C. 556 ’ . 253 


COMPENSATION, See Lease; MESNE PROFITS. 


COMPROMISE, offer of, of a claim to be filed in 
Court—Negotiations between Pleader of one parly 
and his adversary—Statement by party, ad- 
missibility of ~Admission of defendant, whether 
receivable against co-defendants 571 


of suit on behalf of minors—Court’s sanc- 
tion not obtained—Bond executed by minor and 
adult — Liability of promisors 213 





——~ Suit for partition of family properties—Parties 
coming to settlement on appeal— Compromise not 
signed by one party to decree, whether binding on 
signatories, : 
Where a suit for partition of family properties 

was, on appeal tothe High Court, compromised, but 

one of the parties to the decree of the lower Court, 
who was the son of the managing member, did not 
sign the razinamah: 

Held, thatas the compromise did not in terms 
enodify the decree, but only altered the mode of 
payment of the decretal amount, it was binding on 
those who were parties to ib. M è ACHAMA NAIDU Vv. 
KRISHNASWANI NAIDU % 518 


CONFESSION. See EVIDENCE Act, s. 24. 
CONSIDERATION. See Contract. 


CONSTRUCTION or CONTRACT 520 


Vol. XXXIV] 


CONSTRUCTION or DOCUMENT. See DOCUMENT. 


Extrinsic evidence, admissibility of 450 
Mortgage of wiđow’s right and interest 272 
Sale or mortgage 414 
—— Salo-deed 390 
Settlement decree, interpretation of—Under- 
proprietary title claimed —Claim admitted by superior 
proprietor-—Alienation, decree restraining, effect of. 
Where ina claim before a Setttement Court for 
under-proprietary title, the superior proprietor 
admitted the claim, and the Court declared the 
claimant to be entitled to under-proprictary rights 
subject tothe payment of acertain annual rent 
without any power of mortgage or sale: 
_ Heid, that the above imposition of a restraint on 
alienation was void and ineffectual. O SARJU Din 











PANDEY v. KAMTA SINGH, 3 O. L. J. 187 353 
CONSTRUCTION or LEASE 464 
CONSTRUCTION or SURETY-BOND 407 


CONTINGENT CONTRACT. 


See Contract Act, 
s. 32, 





Agency for sale on commission—Power limited 
to a term— Right of agent to brokerage—Appeal— 
Court of xppeal, functions of — Decision on facts— 
Reversal. 


The defendant, an owner of anoil mill, employed 
the plaintiff to sell his mill on an agreement 
embodied in a letter in the following terms: “I 
agree to allow you to sell my above oil mill at 
Rs. 40,000 only; you will get brokerage 5 per cent. 
on the same, when the mill will be sold through 
you; this condition in force till fortnight (15 days) 
from this date,” and there was added a postscript 
to the effect that “on the sale-proceeds being 
received in hand brokerage will be paid:” 

Held (Woodrofe, J., dubitante}, on the construction 
of the agreement, that it was essential for the 
plaintiff, if he was to earn his commission, that 
he introduced within fifteen days to the defend- 
ant a person who would be ready and willing 
to purchase for Rs. 40, 09, but it was not necessary 
that the sale should be completed within 15 days. 

Per Sanderson, C. J—That the postscript did not 
mean thatthe commission was only to be payable 
if and when the whole Rs. 40,000 were received in 
cash; if the defendant chose to agree with the 
purchaser to receive the purchase-money partly in 
cash and partly by hundis, the plaintiff's right to 
commission on the stipulated date would not be 
affected. 

Where the decision of a question depends to a 
large extent upon the verbal evidence of witnesses 
examined before the Trial Court which had the 
advantage of seeing and hearing the witnesses, the 
Appellate Court ought not tointerfere with the 
decision of the Trial Court unless it is clear that that 
Court has come to a wrong decision. 

Per Woodroffe, J~—If, after arguments, an Appel- 
late Court has a conviction that the judgment under 
appeal is erroneous, it should not be affirmed, 
and this is not the less so because the judgment 
raised a question of fact. 

Per Mookerjee, J—When the term of an agency 
for sale has expired, a subsequent execution thereof 
by the agent is invalid unts:; the term has bron 
extende l 
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It is the duty of the Court of Appeal to 
weigh conflicting evidence and to draw #s own 
inferences and conclusions, though it should always 
bear in mind that it has neither seen nor heard 
the witnesses and should make due allowance in this 
respect. 

Duty and functions of a Conrt of Appeal in this 
country discussed. © LALLJEE MAHOMED v. DADA- 
BHAI JIVANJI Guzpar, 28 C. L. J. 190 | 807 


CONTRACT—Agreement to settle property on condi- 
tion of donee living with donor—Promise—Considera- 
tion—Acceptance by actings— Part-performunce by 
donor—Completed agreement — Right to repudiate 
—Locus penitentice - Specifie performance, right of 
donee to claim—Dying declaration re-affirming origi- 
nal promise—Nuneupatire Will. 

Tn all cases of contracts the true issue must be 
disentangled from statements or representations 
simpliciter, or from mere announcements of intention, 
and that true issue is, is a contract proved, awd if a 
coutract is proved, the law will not refuse to give 
effect to it by way of specitic performanca, 

A contract may be constituted by o promise 
followed by actings by the promisee on the faith 
thereof, though not by an oxpress acceptance, The 
question in each case is one of fact, and if the Court 
finds that the actings did take place on the footjng of 
a proposal made by the promisor,eand that they 
were known by the latter to have taken place on 
that footing, the objection that the contract wal 
inchoate or incomplete cannot be maintained. 

After such actings, lucus penitentiv or the power 
of resiling as from an incomplete engagement or an 
unaccepted offer is barred. 

The dying declaration of a person, making reference 
to his provious promise or proposal on the faith of 
which.the promisee has acted and after recognizing 
the latter's right to the thing promised declaring that 
it shall be given effect to after his death cannot be 
treated as a nuncupative Will becanse the true effect 
of the declaration is to recognize aright already 
vested in the promisee. It constitutes only a re- 
affirmation and confirmation of the original 
contract. 

P, a childless Hindu widow, agreed to settle some 
property on the plaintiff, her grand-niece, to whom she 
mas very much attached in consiđeration of the 
plaintiff and her husband living with her till her 
death. The date of the settlement was in 1886, the 
year of the plaintiff's marriage, and the arrangement 
was indefinite. Following upon it the plaintiff and 
her husband resided with P up to 1893. During this 
interval of time P purchased some properties in her 
Own name which she afterwards conveyed to the 
plaintiff. In 1893 the plaintiff purchased a valuable 
porperty known as Repudi in her own name, but 
distinctly stated that it was purchased for the 
plaintif. This dissatisfied tho plaintiff’s htsband who 
separated from P. P. then started negotiations asking 
the plaintiff's husband to return, which culminated 
in a letter to plaintiff wherein it was distinctly set put 
that Repudi was purchased for plaintiff and would be 
duly delivered to her after P’s death In consequence 
of these assurance the plai:tiff and her husband 
eonlinued to live with Pill her death in 1899, Ou 
her death bed P declared that Repadi «as purchased 
solely for plaintiff which she could take after por 
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death, After P's death’ plaintiff sued for recovery of 
possessu of Repndi from persons who alleged to 
have derived interest from P: 

Held, (1) that P’s letter wasa definite promise 
vesting the ownership of Repudi in the plaintiff 
and contracting that possession wasto be given 
immediately upon the expiry of Ps life-interest; 

(2) that the said promise accompanied by com- 
pliance with the stipulations on the part of the 
plaintiff constituted a completed contract of which 
- plaintiff was entitled to claim specific performance; 

(3) that the dying declaration of P could not be 
regarded as a nuncupative Will, but was a re- 
affirmation and confirmation of the original con- 
tract. PC DARSHMI VENKAYYAMMA v. VENKATA- 
NARASIMHA, 20 ©. W. N. 1054; 14 A. L. J. 797; 31 M. 
L. J, 58; (1916) 2 M. W. N. 23; 20 M. L. T. 187; 4 L. 
W. 58; 18 Box. L. R. 651 921 


| emanen Car viage by sea—Agreement to ship cargo 
at certain port—Shipper not ready to ship—Ship not 
putting at appointed port and proceeding to another 
destination—Dispensing with laying days—Breach of 
contract-—Damages. 


Engagements to ship goods and to keep space 
for, goods must be punctually performed. The 
shipper must be ready with his cargo before he can 
enforcs the obligation -on the shipowner to call at 
the port of shipment and proceed against him in 
damages for its breach. 

A ship is not bound to remain for the whole of the 
laying days at n port, ifthe charterer dispenses 
with it. 

Plaintiff contracted with the defendant Company 
to ship cargo in their ship, the City of Madras, at 
Cnddalore during July-August, The City of Madras 
arrived in Madras harbour on August 7th en route 
for Cuddalore. The defendant Company repeftedly 
asked plaintiff to advise them iffhe was yeady to 
make the shipment. The plaintiff intimated to them 
that, owing to war conditions and other causes, 
he was not ready with his cargo and the City of 
Madras proceeded to another destination on the 2]st 
August: 

Held, that, under the circumstances, the plaintiff 
dispensed with the ship’s coming from Madras to 
Cuddalore, that the defendants. performed their 
contract and that plaintiff broke ib and that 
defendants were not liable in damages to plaintiff. 
M Govinps PJLLAI v. Messrs. Best & Co., Lr. Š 

4 43 


Carriage by sea— Charter party, terms’ of, 
conflicting with bill of lading—Dominant contract— 
Liability for shortage, stowage, dunnageand siveepings 
—Nomination of stevedores by charterer, effect of— 
Duty of stevedores—Servants of shipowner—-Charterer 
sub-leasing cargo space—Relations between shipowner 
and charterer’s lessees, . 


Under the general law, nd apart from special 
conditions in a charter paity, the shipowner is 
liable to the charterer for the damage to cargo 
occasioned by bad stowage or improper and insufficient 
eee and this prima facie liability is not modified 

by the nomination of the stevedores by the charterer 
or by a clanse in the charter party that stevedores are 
to be employed at current market rates not exceeding 
the owners’ contract rate, | 
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Where a charter party contains the above pro- 
tision, stevedores chosen by the charterers are to be 
the agents and paid servants of the shipowner in 
loading the cargo. 

Where there is a difference or conflict between 
the terms of the charter party and the bill of lading, 
the former prevails. 

Where the charter party provides that the 
charterer shall be entitled to all sweepings and 
shortage occasioned by escape from the bags, at the 
port of discharge, effect must be given to it, and 
the shipowner cannot seek protection in a condition 
in the bill of lading which renders-the ship immune 
against loss or damage caused by insufficient packing 
and torn, weak or fragile bags and say in defence 
that the shortage was caused by the charterer’s 
negligence. | 

Where, under the terms of a charter party, all 
the sweepings are to be delivered to the charterer, 
the shipowner cannot apportion them between the 
charterer and other shippers to whom the former 
had let out cargo spaces in proportion of the quantity 
owned by each of them. Their contract is with the 
charterer who is entitled to all the sweepings. B 
BOMBAY & AFRICA STEAM NAVIGATION Co., LTD. v. 
AJUM Gooram HOOSEIN, 18 Box. L. R. 280 525 


, construction of—Sale of goods, contract for— 
Covenant to supply goods ordered—Omvission to fin 
the_ maximum limit of purchases —Indefiniteness— 
Discretion of vendor to withhold any article ordered 
—Failure to comply with order — Breach of contract 
—Damages. n 


Plaintiffs, a firm carrying on business in Bombay | 
and Ellichpur, contracted with defendants, merchants 
in Bombay, for the purchase of alizarine dyes. On 
April 2&th 1914, the plaintiffs executed a document 
whereby they agreed to place all their orders with 
defendants for alizarine dyes at a specified rate. A 
varying scale of discount was allowed up to a pur- 
chase of 300 drums. On the back of the document 
were noted the defendants’ conditions signed by their 
agent, One of them was that the defendants were 
responsible for the immediate despatch, of goods 
ordered which were in their godown and as to the 
balance, intimation was to be given to plaintiffs of 
their probable arrival who should not refuse to 
purchase onthe ground of delay. The Inst con- 
dition was that the goods were to be credited 
according to the date of despatch mentioned in the 
railway receipt and the vendors were to have the 
discretion to send or not to send every single article 
out of those comprised in the order. In pursuance of 
this agreement the plaintiffs ordered from the defend- 
ants on various dates 86 casks of alizarine paste 
which were all duly despatched. Subsequently, 
further orders were placed for large quantities of 
the same commodity. The defendants expressed their 
inability to comply with these orders owing to con- 
djtions created by the War. Plaintiffs thereupon 
instituted the present suit for Rs. 71,400 for damages, 
being the difference between the contract rate and 
the market price of the goods. The Trial Judge, 
Mr. Justice Macleod, held that the omission to fix in 
the contract the maximum limit of purchase ren- 
dered the contract indefinite and unenforceable and 
that the condition giving the vendors freedom to 
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send or not to send any articles out of those ordered meaning of section 72 of the Contract Act and that 
was fatal to the plaintiffs’ claim. On appeal: the person to whom it was paid was bound to return 
Held, (1) that, on a proper construction of the it, as the parties were not in pari delicto; : 
written document, as soon asthe plaintiffs placed an that even if the payment was induced only in part 


order with defendants, there was a binding contract by the illegal agreement, the whole consideration 
for the supply of goods mentioned in the order, but, must fail under section 24 of the Contract Act; 
until such order was received, it was open to the that the mere fact that the payment had 
defendants to withdraw from the transaction by been directed by the “award of afbilrators did not 
giving notice to the plaintiffs; make it legal or disentitle the person who had made 
(2) that the contract was not indefinite by reason it from recovering, inasmuch as the latter’s consent 
of the omission of the maximum limit of purchase and to the arbitration was obtained by means of the 
that it was open to Courts to reject dishonest claims criminal prosecution; — N ; 
for damages based on alleged failure to comply with | that as the consideration for the hundi was 
lurge and unreasonable orders; illegal under section 23 of the Contract Act, ib was 
(3: that the last condition of the contract was not unenforceable aud no action lay on it. 
applicable to the order for hermetically sealed Per Wallis, C. J.—The right of a person, who pays 
drums of one uniform quality, and thatit did not money to another under coercion or in parsuance of 
empower the defendants to refuse altogether to an illegal agreement, to claim its refund is enot lost 
perform an order which they had received. B Gan1 by the fact that it was really due to the payeo. | 
LATIF v. Manian Mutat, 18 Bom. L. R. 217 520 Per Seshagiri Aiyar, J—The defendant in a suit for 
to sell—Breach—Compensation ~ Mesne pro- rofund of money paid to stifle a prosecution is not 
fits 737 estopped from showing that the money which he 
= Specific performance, suil for—Diseretion of seeks to retain was really due to him if he has 
Cowrt—Suit against minor—Court, duty of—Certi- specifically put forth such a plea. h i 
ficated guardian —Benefit of minor. To sustain an action for malicious prosecution, the 
In a suit for specific performance it is in the plaintiff is bound to prove that the prosecution “was 
discretion of the Court to decree-specific performance launched without reasonable or proper ‘cause and not 
or not, and in mo case would the Court be justified simply that it was improper or had an ulterior e 
in enforcing specific performance against a minor object. Thefact that, as the result of a eompacs 
when such enforcement would be to his detriment, between the parties who had settled their civil 
The certificated guardian of a minor applied tothe disputes, evidence as little incriminating the plaintitt 
District Judge for permission fo sella house of the as possible wus let in by the defendant, is no proof of 
minor for the payment of debts due by the minor, absence of reasonable or probable causo. WI Morau- 
The Judge ordered the property to ba sold by auction VEERAPPA UHETII v RAMASWAMI Cert, 31M. L. J. 
to the highest bidder. The property ve Red oe dena 264 4 401 
to the plaintiff who offered to pay Rs. 1,300, but he a eer eee 
did nee. accept the draft deed. Later on he accepted yy 8 soia ea Œ) d Correen Bi oe ohon 
it but nothing was done. Meanwhile another person LA pi NGE case-deed, execution af shy threat 
offered Rs, 2,000 and the Judge ordered the guardian A e a kapa A — To the prejudice of 
i 4 inti 1 > . 
to sell the Pr oparty. to a Ar plat bra RA The ‘coercion’ that will invalidate a contract under 
specifo pertormance; di . A liten = an aie : ad ‘ section 15 of the Contract Act need not proceed 
TOT Berea to bo guardian- da.: ieten ix the Süt ai from a party to the contract, or be immediately 


another person was appointed: directed against the ib isi 
A pol R party whom, it is intended to 
Held, that the plaintiff was not entitled to the Coerce to enter into the contract, or affect his pro- 


decree asked for inasmuch as he had not acquired erty or be speciBecally to his prejudice 
any interest in the property. A IMANI v. bay p Plaintifis Nos. i and 2, mother Aui son, executed 
A. L. J. 645 È a deed of release of their properties to defondant 
CONTRACT ACT (IX or 1872) 543 under pressure from S, husband of 1st plaintif and 
S. 4 500 father of the 2nd, as S threatened to commit suicide 
i È if the plaintiffs did not effect tho release. In the 
Ss. 15, 23, 24,72—Coercion—Agreement to present action to set aside the deed: 
stifle prosecution of non-compoundable offence- , Held, per Sadasiva diyar, J.—That Ss threat to 
Payment of money by accused to prosecutor—Suit for commit suicide amounted to ‘coercion’ and ‘undue 
return of money—Hundi ewecuted by accused, whe- influence’ invalidating the release under sections 15 
ther enforceable—Arbitration—Puyment under award, and 16 of the Contract Act. A 
whether makes any difference—Malicious prosecution, ' Per Moore, J—That the prejudicesto 2s own life 
requisites of. was not sufficient to bring the threat to commit 
Where, during the pendency of a criminal pro- e suicide within the definition of coercion, and that, 
secution for a non-compoundable offence, the parties thongh S was in a position to dominate the wille 
referred the matter to arbitration, and, in pursuance -of the plaintiffs, the document was not voidable for 
of the arbitrators’ decision, the accused paid a sum undue influence as S was not a party to the contract * 
of money tothe prosecutur and executed a hundi under section 16 (2) (b) of the Contract Act. 
for the balance of the total amount agrecd upon, as In dealing with a case of coercion, the Court should 
consideration for the abandonment of the prosecution: decide whether the alleged act of coercion amounts 
Held, that the money, having been paid with a to an offence under the Indian Penal Code. me 
view to stifle u prosecution by a person under arrest, AMMIRAJU V. SESHAMMA, 3 L. W, 490; (1916) 1 M. W. 
wuivunted to payment under coercion wilhin the WN, 368 578 





1042. 
te 
e 
CONTRACT ACT conid. 
S. 16 (2) (b) 578 








Ss. 20, 65—Conlract —Parties under material 
mistake of fact—Mortgage by person personating real 
owner—Transfer of mortgage rights by mortgagee— 
Covenunt for good title— Recission of contract—Right 
of transferee to refund of consideration—Caveat emp- 
tor, rule of, whether applies. 


C executed a mortgage-deed to D falsely per- 
sonating M, the real owner of the mortgaged pro- 
perty. Dtransferred his mortgage rightto Afor a 
consideration and in the deed of transfer both © 
and D covenanted good title. C forged M’s signature 
in both the deed of mortgage and its transfer. A, 
having discovered the fraud, instituted the present 
suit against D,for refund of the consideration paid 
by him to D: 


~ -INDIAN CASES. 
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. public certain restrictions upon dealings between 


Held, {1) that, as both plaintiff and defendant - 


were ‘under a mistake as toan essential fact, viz., 
that the real owner M made himself liable on the 
mortgage and confirmed the covenant as to title, 
the transfer-deed was void under section 20 of the 
Contract Act and the defendant was bound to repay 
the transfer money tÊ plaintiff under section 65 of 
the Act; 

(3) that the maxim caveatemptor did not apply 
as the real ofyner of the property never, in fact, 
joined in the transfer. B ISMAIL ALLARARUIA t, 
Darrargaya R. GANDHI, 18 Boa. L. R. 201 “515 


—— 8. 28 148, 401, 927 


S. 23 -Lease—Agreement to trade in par- 
ticular place—Public policy—Kabaliat registered — 
Rent reserved, action for -Limutation Act (IX of 
1908), Sch. I, Arts. 110, 116. 


The defendant executed a hubuliat in favour of 
the plaingiff agreeing to pay him a specified rent 
for the privilege of carrying on a trade within a 
certain area. In an action for arrears of rent brought 
by the lessor, the defendant pleaded that the contract 
was in the nature of a monopoly and was, therefore, 
void under section 28 of the Contract Act: 

Held, that, as the lessor did not bind himself 
against giving a similar lease to others, the contract 
was not opposed to public policy and was not void 
under section 23 of the Contract Act. 7 

A suit to recover the rent reserved in a registered 
kabuliat is governed by Article 116 and not by 
Article 110 of the Limitation Act. PAT MACKENZIE, 
K. L. v. RAMESHWAR SINGH, 1 P. L. J. 37 754 


S, 23—Pleader and cliext—Pleader advanc- 
ing money to client on mortgage—Interest——Void 
traisaction——Public policy—Legal Practitioners Act 
(XVIII of 1879), s. 6—Oudh Civil Digest, para. 267, 
cl. (8 —-Purchase of actionable claim—Transfer of 
Property Act (£V of 1882), s. 186. 


Where a Pleader advanced money on a mortgage 








toa client of his resident in the district in which ° 


he practised for the purpose of payment towards a 
e redemption decree passed in the client’s favour: 

Held, that the transaction amounted to advancing 
money on interest within the meaning~of clause (8), 
paragraph 267, Oudh Civil Digest, that though the 

e conduct of the Pleader was not absolutely forbidden 
by law, it was opposed to public policy, being a viola- 
tion of the rule which imposes in the interests of the 


Pleaders and their clients, and that the transaction 
was consequently void. 

Held, also, that the transaction did not amount to 
a transfer of an -actionable claim within the 
meaning of section 136 of the Transfer of Property 


Act. O SAHIB-UN-NISSA V. ABDUL GHAFFUR, 3 O. L, 
J. 140; 19 0. C. 60 360 
S. 24 401 
S. 28 192 


5. 32 — Contingent contract — Performance 
dependent on will of third person—Contract becoming 
impossible of performance— Specific performance, swit 
for—Alternative relief—Partral performance on abate- 
ment of price or for full stipulated consideration, 
whether can be decreed—Specific Relief Act (I of 
1877), ss. 14, 15. 


Where parties enter into a contingent contract 
dependent for its performance on a future event, if 
the future event provided for becomes impossible, 
the contract falls through. 

Where the possibility of completing a contract is 
dependent on the will of a third person, a defend- 
ant who has entered into the contract to the per- 
formance of which such consent is necessary will not, 
if such consent cannot be procured, be decreed to 
obtain it and thus perform an impossibility. 

In such a case, specific performance will not be 
decreed for partial performance of so much of the 
contract as is possible on abatement of price or 
even for the tull stipulated consideration under 
section 14 or section 15 of the Specific Relief Act. 

Sections 14 and 15 of the Specific Relief Act refer 
to cases where the inability to perform the whole 
contract was not contemplated By the contracting 
parties. Thoy have no application where the obstacle 
to the full performance of the contract is known to 
the parties and no provision is made to meet the 
eventuality. 

Defendant agreed to sell his 4-annas share in a 
village without reservation of occupancy rights. to 
plaintif for Rs. 4,500 after obtaining the requisite 
sanction under section 45 of the Central Provinces 
Tenancy Act. The defendant applied for sanction 
as aforesaid, but sanction to sell with occupancy 
rights was refused. Plaintiff sued defendant for 
specific performance of the agreement, or, in the 
altervative, for conveyance without cultivating rights 
on an abatement of Rs. 1,000. ‘Ihe District Judge 
refused both the reliefs, the latter, on the ground 
that the value of the cultivating rights did not bear 
only a small proportion tothe value of the whole 
property within the meaning of section 14 of thé 
Specific Relief Act. On appeal, the plaintiff offered 
to submit to a decree for specific performance 
‘without occupancy rights on payment of the fall 
consideration of Rs. 4,500: 

Held, (1) that the contract between the parties 
could not be enforced for want of sanction and thas 
there was no alternative contract to meet the event 
of its being refused; 


(2) that no-partial performance could be decreed 
under section 14 or 15 of the Specific Relief Act 
which did not apply to this contract, -N SHARDA- 
PRASSD 9, SIKANDAR, 12 N. L. R. 69 461 
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Ss. 43, 44—Joint promisors, dismissal of suit 
against—Appeal, non-joinder of some of defendants in 
~~ Relinquishment of claim — Maintainability of 
appeal—-Right to proportionate relief. 

When a suit against a number of joint promisors 
or joint contractors has been dismissed, the plaintiff 
cannot prosecute an appeal against scme only of 
them, renouncing his claim against the rest, or their 
legal representatives. 

Such an appeal cannot be sustained either on the 
footing of the promisee’s right to release any of the 
promisors under section 44 or of a joint and several 
liability under section 43 of the Contract Act, 
bacanse, if the appeal is allowed, the respondents 
on record cannot, by reason of the decree of the 
Trial Court, which is conclusive in favour of the 
respondents not impleaded, sue the latter for 
contribntion. 

| The plaintiff cannot, in appeal, be awarded, in the 
alternative, the shares of the respondents on record 
as the same cannot be determined in the absence of 
the respondents who have been given up. C JOGESH 
CHANDRA v. Bama SUNDARI DEBI 138 








———— S. 44 138 
S. 65 515 
———-— 8, 69 480 


Ss 69, 70—Contribution — Mortgage-— Fore- 
closure decree—Redemptim by one of the parties— 
Contribution, claim for, against part transferee of 
mortgaged property —Non-joinder in foreclosure suit 
—Party impleaded as owner found to de trespasser— 
Action misconceived—Maintainadility of suit. 


A foreclosure decree having been passed ina suit 
W, one of the defendants therein, redeemed the entire 
mortgage by payment of the decretal amount in 
full. He then ingfituted the present suit for contri- 
bution against a number of defendants who were 
said to possess some interest in portions of the mort. 
gaged property. Defendants Nos, 9 to 12, who were 
alleged to be transferees of part of the mortgaged 
property after the execution of the mortgage, plead- 
ed inter alia that they were not liable to contribu- 
tion as they were not parties to the foreclosure suit. 
In tkat suit defendants Nos. 7 and 8 were alleged to 
be owners of the property and were joinedas such 
owners, They were, however, found to be trespassers 
in a subsequent action for their ejectment by the 
present defendants Nos. 9 to 12: 

Held, (1) that plaintiff could not claim contribution 
againat defendants Nos. 9 to 12 either under section 
69 or section 70 of the Contract Act, as the payment 
was made by the plaintiff in his own interest for a 
decree to which the defendants were not parties; 

(2) that defendants Nos.9 to 12 had a right to 
redemption in respect of the property in their 
possession, if it was included in the mortgage, and 
could not be compelled by asnit for contribution to 
pay to the plaintiff any portion of the money which | 
he paid up under the mortgage-decree. O SURAJ 
Din v. WAJID ALI 367 
: Ss. 69, 70-—Bengal Tenancy Act (VIII of 

1885), ss. 170, 17!—Rent-decree against tenant— 

Order jor sale—Deposit by fictitious mortgagee— 

Claim for recovery of deposited umount from judgment- 

debtor, sustainability of—‘ Lawfully paid’ in s. 70 of 

Contract Act, meaning of. 
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Defendants’ holding having been advertised for 
sale in execution of a rent-decree against them, 
plaintiff deposited the decree amount into Court 
under section 171 of the Bengal Tenancy Act, 
alleging that he was mortgagee in respect of the 
property and was, therefore, interested in pre- 
venting the sale. The defendants objected that the 
alleged mortgage was a forgery and that plaintiff 
had no ‘interest voidable onthe sale’ within the 
meaning of section 171. The Court, however, 
accepted the payment as the plaintiff was a mort- 
gagee on tho face of his deed of mortgage, reserving 
to parties the right to fight out the other questions 
in a separate suit, The plaintiff then sued on his 
mortgage and the suit was dismissed on the ground 
that the mortgage document was a concocted one. 
In the present action for recovery of the moncy 
deposited in Court: 

Held, (1) that the plaintiff was not a persen having 
an ‘interest voidable under the sale’ within the 
meaning of section 171 of the Bengal Tenancy Act 
and should not have been allowed to make the 
deposit; 

(2) that the claiia was not gnfurceable either under 
section 69 or section 70 of the Contract Act. ; 

To entitle a person to claim the benefit of section 
70 of the Contract Act, the payment must have *becn 
lawfully made, that is, by a person having a lawful 
interest in making it and not some interest frome 
the point of view of the payer. . 

The obligation to repay bya person enjoying the 
benefit of a non-gratuitous act under section 70 
of the Contract Act should not be determined by 
nice considerations of what is fair or proper accord- 
ing to the highest morality. The obligation must 
be either express or implied, and does not arise from 
the fact that the person who is asked to repay was 
benefited hy the payment, especially when he entered 


a protest against the payment at the earliest 


opportunity. © PANCHKORI GHOSH v HARI Das 
JATI 341 
———— 8. 70 341, 367 


S. 70—Contribution, suit for—Institution of 
action by several plaintifs to secure common benefit 
—Expenses borne by one plaintif —Liability of co- 
‘plaintiffs in contribution. 

Where several persons join together in instituting 
a suit to secure a common benefit and only one of 
them bears the expenses of the litigation, he is enti- 
tled to be re-imbursed by his co-plaintiffs in contri- 
bution (1) by virtue of an express agreement between 
them settling the proportion in which the expenses 
had to be met by each, (2) by reason of the plaintiff 
having paid Counsel after he was engaged by all the 
plaintiffs jointly, or (3! under the provisions of 
section 70 of the Contract Act. PAT UMATOL Socura 
v. ZOHRA . ° 54 
S. 72 401, 480 


—_—- 8. 74 150 


S. 74—Contract Act Amendment Acl (VI of 
1899), s. 4—Contract, breach of -Ayreement to sell 
house on failure to repay loan--- Penalty. 

A penal provision, under section 74 of the Contract 

Act as amended by section 4 of the Amending Act of 
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1899, isnot restricted to money, increased interest 
or the like. It is wide enough to include a stipula- 
tion to convey a house on default of payment of a 
debt on a fixed date. M RAJAH or RaMNAD_ v. 
SELLACHAMI Tevar, 4 L. W. 178 500 


ae S, 74 — Interest— Penalty, stipulation by way 
of—Mortgage—Mortgagors ignorant cultivators—In- 
terest at 75 per cent. per annum— Oral agreement 
making mortgagors individually liable, admissibility 
of—Evidence Act (I of 1872), s. 92. 


A mortgage-bond provided for interest at the 
rate of 75 per cent. per annum and it was found 
that the mortgagors were ignorant cultivators who 
were in urgent need of money and the lands 
hypothecated were amply sufficient as security: 

Held, that the stipulation for payment of interest 
at the said rate was penal. 

Per Sanderson, C. J.—A. subsequent verbal agree- 
ment entered into by the mortgagee and mortgagors 
by which the mortgagee agrees to hold each of 
the mortgagors liable only for his share of the 
mortgage-debt, is not admissible in evidence under 
section 92 of the Evidence Act, when the mortgage- 
bond by its terms provfles that each one of the 
meortgagors would be liable for the whole amount 
of the mortgage. 

Under the [adian Law, a release by the creditor 
of one of the mortgagors, jointly and severally 
fiable, wjthout expressly reserving his remedies 
against the other mortgagors, does “not release the 
others. 

Per Mookerjee, J.—A covenant for payment of 
interest on a mortgage-debt at a high rate may be, 
in the circumstances of a case, a stipulation by way 
of penalty and a Court is competent to grant relief 
to the debtor whenever the rate of interest ap- 
pears to be penal, although the provision in the mort- 
gage bonde for payment of intefest mehtions one 
rate only and not alternative rates in different 
contingencies, 

It would be clearly wrong for a Court to lay 
down a rigid definition of a legal expression and 
thereby to crystallise the law, when the Legislature 
for the best of reasons, has not defined the 
expression, 

What stipulation for payment of interest on “a 
debt may be decreed a stipulation by way of 
penalty, should not be defined by judicial decisions. 

When under the contract embodied in a regis- 
tered mortgage-bond the mortgagees aro entitled 
to hold the mortgagors jointly and soverally liable 
for the entire mortgage-debt, a variation in that 
contract to the effect that each mortgagor is 
liable only in respect of a proportionate share of 
the debt, could be effected only by another written 
and registered instgument, so that the entire 
mortgage contract would thereafter be found in 
two instead of one document, 

Where in a mortgage suit the primary case of 
the mortgagors-defendants was that the mortgage 
contract was split up bya subsequent oral agree- 
ment between the mortgagee and the mortgagors, 
the defendants could not, on its being held that the 
agreement was not admissible in evidence, turn round 
and set up the inconsistent case that the mortgage 
centract had been split up because one of the 
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mortgagors had been released by the mortgagee 
without the consent of the other mortgagors. C 
KRISHNA CHARAN BARMAN V. Sanat KUMAR Daea 


—— §. 118 a 290 


S. 160—Bailment—Contersion “of  goods— 
Damages, measure of—FEuecutor of deceased bailee, 
liability of, on refusal to deliver on demand — Wrong- 
ful use by ewecutor, liability for, when bailor delays 
action, 


In actions for the conversion of chattels, the full 
value of the chattels at the time of the conversion 
is the measure of damages. 

When goods are let out on hire, the executor of 
a deceased bailee is bound to return them on the 
expiry of the term of the hire, He will_be guilty 
of convarsion of the goods to his own use from 
the time when he fails to return them in response 
to'a demand by the hirer and, for this conversion, 
he is personally liable. 

A bailor is not entitled to any damages for 
wrongful use, beyond getting the value of the goods, 
when, after i issuing notice of demand, he causes a 
long delay to ensne ‘before filing the suit, L B 
EBRAHIM AHMED V. SAMUEL BALTHAZAR 297 


S. 178—Commission agent—Pledge of jewel 
entrusted to agent for sale—Suit for return of jewel 
by owner—Liability of pawnee—Redemption of 
pledge before decree—Pawnee in good fatth—Limit- 
ation—Cause of action—Conversion of article— 
Limitation Act (IX of 19C8), Sch. I, Art. 48, 


A suit for the return of a jewol pledged by an 
agent, to whom it was entrusted for sale by the owner, 
or its value is govorned by Article 48 of Schedule 
I of the Limitation Act, time sunning from the 
date of the Pane knowledge of the pawnee’s 
possession. 

The plaintiff will not be entitled to a decree 
until payment of the amount due to ‘the pledgee 
and interest that accrued due thereon under 
section 178 of the Contract Act. 

Three things are required by section 178, (1) 
juridical possession on the part of the pawnor as 
distinguished from mere custody, (2) good faith 
on the part of the pawnee and (3) lawful ac- 
quisition on the part of the pawnor. 

Section 178 and exception 1 to section 108 of 
the Contract Act deal with cases where the 
pledgor has other than a limited interest and has 
lawful juridical possession unconnected and in- 
topendent of any interest therein, such a juridical 
“possession asa factor or agent has, i in other words, 
such possession as is had “by an agent entrusted 
as such and ordinarily having as such agent powe! 
of .sale or pledge. WI SESHAPPIER ~v. SUBRAMANIA 








Cuerriar, 30 M. L. J. 587; 19 M. L. T. 386 751 
a S. 196 760 
——— sS. 200 221 
a 5, 216 70° 


CONTRIBUTION. See Contract Act, Ss. 69, 70 


—-~— Decree—Payment by one judgment-debtor 
—Charge Yl 


s 
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, suit for—Institution of action by several, 
plaintiffs to secure common benefit—Expenses 
borne by one plaintif—Liability of co-plaintiffs in 
contribution j 54 


COPYRIGHT—Selections of courses of study, lists of, 
by member of Board of Studies— Publication of lists 
by University, effect of—Surrender of copyright. 

The plaintiff, » member of the Board of Studies of 
the Allahabad University, was asked by the Convener 
of the Board to prepare lists of selections from 
Persian authors suitable for courses of study for the 
Matriculation, the Intermediate and the B. A. 
Examinations. The lists prepared by the plaintiff for 
the Matriculation and the Intermediate Examinations 
wele approved as they stood and the list for the 
B. A. Examination was passed with slight alterations. 
The Syndicate of the University published the lists 
in the syllabus. The plaintiff desired that the books 
that he was preparing on the basis of his 
selections should be prescribed and his right pro- 
tected by copyright, or in the alternative wanted 
the University to remunerate him for the labour. 
The defendants on the basis of “the information 
contained in the syllabus sought out the original 
texts and printed and published the listed extracts 
in bookform hefore the plaintiff publishedthem. The 
plaintiff sued for a perpetual injunction and damages: 

Held, that the plaintiff retained no copyright in 
the selections as snch, inasmuch as when he 
laid the results of his skill and experieuce before the 
Board of Studies and then’ joined with the other 
members of the Board in preparing the syllabna 
for the examinations he placed the result of his 
labours unreservedly at the disposal of the Univer- 
sity Authorities, 

Held, further, that although the plaintiff desired 
that the University Authorities should either 
remunorate him for his labours or take suitable 
measures to protect his copyright in the selections 
themeelves, the University Authorities when they 
published their syllabus surrendered any copyright, 
which may or may not have existed, unreservedly 
into the hands of the general public. A MUHAMMAD 
ABDUR Jatin v. Ram Dayar, 14 A. L. J. 724 357 


COURT FEES ACT (VII or 1870), Scu. II, art. 17 
(ui) 192, 587 


CRIMINAL PROCEDURE CODE (ACT V or 1898), 
8 5 641 
S. 35, meaning of—Couri’s duty to determine 
whether sentences to run consecutively or concur- 
rently, ` 
Notwithstanding the use of the word “or” between 
the terms “imprisonment” and “transportation” in? 
section 35, sub-section (1), Criminal Procedure Code, 
the section is intended to cover cases in which one of 
the punishments inflicted is imprisonment whilst 
the other is transportation. 
A Court when sentencing an accused at one tria} 
to imprisonment as wellas to transportation ought to 
determine whether the sentence will run con- 


“ secutively or concurrently, otherwise the sentence is 


defective inform. C Kronta Movan, v. EMPEROR, 
28 C. L J. 598: 17 Or. L, J 288 654 
5. 106, order under, findings necessary for— 
High Court, juristiction of—Revision—Penal Code 
(Act XLV of 1860), s, 143, 
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Where the findings of the lower Conris go not 
sufficiently and clearly show that the acts for 
which the accused were convicted under section 
143, Indian Penal Code, necessarily involved a 
breach of the peace or any evident intention of com- 
mitting the same, a High Court in revision would set 
aside an order under section 106, Criminal Procedure 
Code, binding down the accused to keep tho ponco. 
C ARDUL ALI CHOWDHURY v EMPEROR, 20 C. W.N, 
197; 23 C. L. J. 108; 43 C. 671; 17 CR. L. J. 241 961 


S. 107 309, 312 


S. 108 (b)- Intention to promote or attempt 
to promote feelings of enmity or hatred, if necessary 
—Penal Code (Act XLV of 1860), s. 158d, ingredi- 
ents of. 

To-justify an order under section 108 (b) of the 
Criminal Procedure Code, it is not necessary to find 
that there was an actual intention fo promote or 
attempt to promote feelings of enmity 8r ehatred 
between different classes of His Majesty's subjects; it 
will be sufficient when it isfound that there are words 
in the leaflet or matter complained of which were 
Jikely to promote feelings of enmity or hatred. 

Obiter dicium.—To constiaute an offence under 
section 153A, Indian Penal Code, there must clearly be 
an intention to promote or attempt to promota, feel- 
ings of enmity or hatred between different classes of 
His Majes'y’s subjects C SITAL PRASAD v. EMPEROR, 
20 C. W. N. 169; 28 C. L. J. 105; 43 C. 591; 17 Cr. L® 
J. 254 ° 974 


Ss. 144, cl. (5), 107— Enlargement of time by 
successive orders — Illegality. 

lt is clearly improper for a “Magistrate to extend 
the period of two months prescribed by clause 5 of 
section 144, Criminal Procedure Code, by passing sne- 
cessive’ orders under that section, 

When one order under section 144 does not prove 
sufficient Yor the “purpose, the right pr&cedure to 
adopt is to commence proceedings under section 107, 
Criminal Procedure Code. C Bisnessur CHUCKER- 
BUTTY » EMPEROR, 20 C. W. N. 758; 17 Cr. L. J. £00; 
24.0. L. J. 272 312 


S. 145, applicability of —Joint property. 

The mere fact of there being joint title to the 
land in dispute would not prevent the application 
of section 145, Criminal Procedure Code, where one 
of the joint owners is in actual and exclusive 
possession. © BAIJNATH Marwari v, W. S. STREET, 
200. W. N. 518; 17 CR. L. J, 251 971 


B 145 — Revision—Hiyh Court, interjerenca 
by - Baclusion of some of the properties in dispute 
from enquiry—Final order by another Magistrate us 
to possession of excluded lands, legality of. 


A High Court will interfere in only very 
exceptional cases with orders mada under section 145 
of the Code of Criminal Procedure. 

Where a Magistrate, after a protracted enquiry 
into a dispute relating to certain lands, excluded 
some specified plots from the scope of the enqufy 
and cancelled the proceedings in respect of those 
plots, and another Magistrate, who sneceeded him m 
office, passed orders declaring one of the partics in 
the possession of such excluded plots: : 

Held, that the Magistrate had no legal authority to 
go into the question of possessiun in tose plots and 
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that his final order with regard to them was passed 
withou? jurisdiction. P HARDEO SINGH v RAM 
. CHARITER SINGH, 17 Cx. L. J. 286 1006 


Ss. 145 to 147—Temple, dispute as to posses- 
sion and management of and right to perform puja- 
in— Whether a dispute as to ‘use of land’ in s. 145 
or 147—0Order subject to reservations, whether valid 
—Jurisdiction. 

Disputes with regard to the management of a 
temple and the right to the performance of puja 
therein are not disputes of the kind to which sec- 
tion 147, Criminal Procedure Code, applies, as the 
words ‘land or water’ in that section are used in their 
ordinary significance without the extended meaning 
assigned to them in section 145 (2). 

As a temple isa ‘building’ within the meaning of 
section 145 (2), Criminal Procedure Code, a dispute 
as to the possession of a temple and for such indicia 
of its possession as the holding of its key is cognizable 
by a Magistrate under section 146. 

Where a dispute is in effect for possession of the 
temple and the right to perform puja therein is only 
a portion of the larger relief claimed, a Magistrate 
can deal with it under section 146, 

An order as to possessfon subject to reservations is 
nét forbidden by clause (6) of section 145. 

It is competent, therefore, for a Magistrate, while 





upholding one farty’s possession of a temple, to direct - 


py his order that the opposite party be allowed to 
enter thegemple and perform puja to one of the 
idols therein, without adopting the stringent pro- 
cedure of attaching the temple under section 146, 
Wi PALANIYANDI PANDARAM v. PALANIAPPA THEVAN, 
17 Cr, L. J. 235 651 


S. 145 (4)—Magistrate’s refusal to eaanvine 
witnesses — Failure to record finding as to pogsession 
at date of preliminary order—Declining jurisdiction 
—Irregularity—High Court—Rewsion. 6 
If a Magistrate refuses to examine, except on the 

ground of vexation or delay, the witnesses tendered 

by parties to proceedings under section 145, Crimi- 
nal Procedure Code, or fails to record a finding‘ as 
to which party was in possession at the date of his 
preliminary order, he fails to exercise a jurisdiction 
vested in him by law, and the High Court would 
be justified to interfere in revision, ng 

Obiter.—The High Conrt has jurisdiction to inter. 
fere in cases of illegalities or manifest irregularities 
in procedure committed by the subordinate Courts 
in proceedings under section 145, Criminal Procedure 





Code. M MARUDANAYAKAM Pinar v MOHAMMAD 
RowTHEN, 17 Or. La J. 217° 329 
- Ss. 146, 147 651 








Ss. 164, 864-—Inculpatory statements by per- 
sons not treated as accused persons—Perjury, pro- 
secution for—~Hvjdencé— Admissibility of statements— 
Penal Code (Act XLV of. 1860), s. 1983—~Evidence 
Act (I of 1872), 8. 25. = 


Section 164 of the Criminal Procedure Code 
distinguishes sharply between statements of 
witnesses and confessions of accused persons, If 
the statement made by a person is recorded as a 
‘confession,’ the procedure prescribed by section 364 

“must be followed. Whether a statement is to be 
called a confession or not depends, not merely on the 
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pature of the statement itself, but on the use that 
is sought to be made of it. 

Whether a statement is taken as a statement or 
as a confession, the record can be used only for the 
purpose for which it was taken. A ‘confession’ cannot 
be made the basis of a prosecution for perjury. A 
‘statement’ cannot be used asa ‘confession’, that is, 
as an admission of the truth of the facts set ont in 
itin a criminal prosecution based on those facts, 
either against the person making it or against .others 
with whom he may be jointly tried. 

Inculpatory statements made, under section 164, 
Criminal Procedure Coda, by a person who was not 
treated as an accused, nor subsequently tried for 
any offence based on such statements, are admissible 
in a prosecution against him for perjury. Such 
statements are not ‘confessions’ and -the Magis- 
trate’s failure to record them in the manner Jard 
down in section 364 does not preclude their being 
used in evidence. 

Inthe course of the investigation of un offence 
under section 372 of the Indian Penal Code against 
an accused person for purchasing a minor girl for pur: 
poses of prostitution, a Magistrate recorded, under 
section 164 of the Code of Criminal Procedure, a 
statement made to him by the mother of, the 
minor girl (which, in effect, implicated her also), She 
was, however, all along treated as a complainant and 
a witness and never as an accused person: 

Held, in a prosecution for perjury against her, 
that the statement was not treated as ‘confession’ 
and that it was unnecessary to follow the procedure 
prescribed by section 364 of the Code of Criminal 
Procedure while recording it, and the statement 
was admissible in evidence against the accused. M 
MADDELA RAMANIYAMMA, In ve, 20 M. L. T. 21; 17 CR. 
L. J. 195 307 


: S. 195 a) (c)—Sanction to prosecute for 
producing false receipt — District Judge hearing 
appeal, jurisdiction of. 





Where the defendant in a case produced a certain 
receipt in answer to the plaintiff’s claim, but this 
receipt being found to have been fraudulent. 
ly altered, the District Judge who heard and decided 
the appeal granted sanction to prosecute the defend- 
ant under section 471, Indian Penal Code: 

Heli, that the District Judge was fully authorised 
to entertain the application for sanction to prosecute 
the defendant for an offence alleged to have been 
committed by him in respect of a document produced 
in evidence in that suit, P Miran BAKHSH v. BELI 
Ram, 67 P. L. R. 1916; 17 Or. L. J. 288 654 


. S. 195 (6€)—Order granting or refusing sanc- 
tion—Appeal—Jurisiliction of Appellate Court — 
Remand. 


The powers of revision exercisable by an Appel- 
late Court under section 195 clause (6), Criminal 
Procedure Code, are confined to revoking or granting 
the sanction given or refused by a‘ subordinate 
Court. It has no jurisdiction to make an order of 
remand even when the order appealed against was z 
passed by a Civil Court. L B Sır Taw v. MAUNG Yep, 
17 CR. L. J. 222 334 


—-——— S. 195 (6), (7) (0ì—Sanction to prosecute — 
Sanction granted or refused by Small Cause Court— 


` 
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Appeal to District Judge—‘Where 

metning of, in s. 195 7) (c). 

Clause (c) of sub-section 7 of section 195 of the 
Criminal Procedure Code cannot be construed as if 
it were an independent sub-section. 

Tho whole sub-section (7) is confined to Courts 
against whose decisions or some of whose decisions 
appeals do lie. The words ‘where no appeal lies’ iv 
clause (c) of the sub-section do not refer to Courts 
against none of whose decisions an appeal lies, but 
refer to particular cases in which no appeal lies. 

A District Judge cannot entertain an appealunder 
section 195 (6) against an order granting or refusing 
sanction by a Small Cause Court situate within the 
“local limits of his jurisdiction. PAT AMBICA TEWARI 
v. Emperor, 17 Cr. L. J. 208 320 


——— S. 234—Penal Code (Act XLV of 1860), ss. 
79, 880, offences under, jor theft of same person's 
property on two successive days, if triable together, 
where accused more than one —Misjoinder of charges, 
Two persons, accused of offences under-sections 
879 and 380, Indian Penal Code, for committing thoft 
of the complainant’s property in a building and of his 
paddy in a field on two successive days, cannot be 
charged with and tried at one trial for both the 
offences under section 234, Criminal Procedure Code. 
C RAHIMAN Bini ~. Moparak MONDAL, 20 C. W. N. 
672; 17 CR., L. J. 224 336 
S. 237 (2) 992 
~~ §. 239—Receiving stolen property — Joint trial 
of two persons in possession of portions of stolen pro~ 
perty—Accused acting in concert and in joint control 
of property—Penal Code (Act XLV of 1860), s. 411. 
Where part of a stolen property was found in the 
possession of one person and another part in the 
possession of another, and it was proved that both 
had.been acting in concertand had joint control over 
the property: 
Held, that their joint trial was not illegal. PAT 
JADUNANDAN PRASAD v. EMPEROR, ! P. L. J. 64; 17 Cr. 
L. J. 284 650 


=e S, 252—Right of accused-to cross-examine pro- 
secution witnesses —Adjournment for securing ser- 
vices of Counsel. 

A Magistrate should grant an accused an adjourn- 
mont of the case in order to enable him to secure 
the services of Counsolfor the purpose of cross- 
examining the prosecution witnesses. P SHER SINGH 
v. EMPEROR, 14 P. W. R 1916 CR; 17 Cr. L. J. 278 


no appeal lies,® 





998 
—-~— Ss. 253, 259—Procedure—Accused, when can 
be discharged in complainant's absence. ° 


The discharge of an accused personin the absence 
of the complainant can only be made under section 
259, Criminal Procedure Code, and that only in the 
case of a compoundable offence. lb cannot be 
made under section 258. C ALEXANDER v. Connorg, 
YOO, W. N. 698; 17 Cr. L. J. 193 305 


=m nee B. 259 305 


-—— §, 271— Sessions case—Committal for offences 
under ss, 457 and 75, Penal Code (Act XLV of 1560) 


— Charge under s. 75, Penal Code, omission of, by * 


Sessions Court ~ Conviction under ss. 457 and 511, 
Penal Code—Previous convictions put to prisoner, 
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and admitted and taken into consideration inepussing 

sentence—Sentence passed, legal, even without proof 

of previous convictions—Interference in appeal— 

Practice—Procedure. 
~ Ina casein which the prisoner was committed to 
the Sessions on charges under sections 457 and 75, 
Indian Penal Code, the Sessions Judge omitted the 
charge under section 75, Indian Penal Code, and after 
trying the prisoner on the other charges, convicted 
him under sections 457, 511, Indian Penal Code. He 
then put to the prisoner the previous convictions and 
on his admitting them, took into consideration the 
existence of such previous convictions and passed a 
sentence which was legal even without proof of the 
said previous convictions: k 

Held, that the sentence was legal, even though the 
same was influenced by a consideration of the gravity 
of the offence for which the prisoner bad been pre- 
viously convicted. ` e 

The desirability of Magistrates and Judges* taking 
the ordinary precaution of charging prisoners under 
section 75 also in such cases pointed out. WE Sus. 
RAMANIAN V. EMPEROR, 8 L. W. 408; (1916) 1 M. W. N. 
227; 17 Cr, L. J, +88 | 1008 


e 
——- Ss. 342 (4), 343 ` 976 


—— — 5, 344—Charge of criminal misappropwation 
— Declaratory suit by accused—Stay of criminal 
proceedings, when to be ordered. X 
A person against whom criminal proceędings aro 

instituted cannot claim as a matter of courso that 
such proceedings shall be stayed pending the result 
of civil proceedings, in each case discretion must be 
exercised and the particular circumstances of the 
case duly considered. 

Where, therefore, the petitioner was on the 3rd 
Octobér charged with criminal misappropriation in 
respect of a necklace and on the 4thidem filed a 
civil suit “for a deélaration that the necklate belonged 
to him making all other claimants defendants and on 
the 7th applied for postponement of the criminal 
proceedings: 

-Held, that as the civil suit had been instituted 
without any unnecessary delay, and as all the 
claimants to the property had been made defend- 
ants in the suit, the petiticner was entitled to the 
relief claimed aud the criminal proceedings should be 
stayed. P Nur Din v. EMPEROR, 8 P. W, R. 1916 
Cr; 17 Cr. L.-J. 205 317 


— Ss. 348, 349—Procedure, when previous con, 
viction of accused brought to Magistrate's notice. 


Jt is not illegal or irregular for`a Magistrate of 
the 2nd or 8rd class acting under section 349, Crimi- 
nal Procedure Code, to frame a charge against an 
accused person, S 

A. Magistrato acting under, section 348, Criminal 
Procedure Code, should, on tho accused’s previous 
conviction being brought to his notice, either commit 
the accused to the Sessions or transfer the case to 
the District Magistrate, unless he thinks he can 
pass adequate sentence.. In either case, he is not 
entitled to submit the records tothe higher Court 





with a finding as to the accused’s guilt. Such a 
procedure is wrong and ultra vires, L B EMPEROR 
u. Po Yin, 17 UR. L. J. 201 313 

—— 8. 349 343 
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——* S. 364 397 
——.— S. 408 641, 986 
—— — 8. 423 (1) 305 


—— — Ss. 436, 437—Order of discharge passed by 
first class Magistrate with powers under section 30 — 
Revision to District Magistrute, whether competent— 
Further inquiry, when to be directed—Proper order. 
When a Subordinate Magistrate of the first class, 

invested with powers under section 30, Criminal 

Procedure Code, makes an order of discharge in a 

case which, under Schedule II of the Code read with 

section 28 or 29 thereof, is triable exclusively by the 

Court of Session, such order is open to revision by the 

District Magistrate under sections 436 and 437 of 

the Code. < 
Where a District Magistrato considers that a 

case triable only by a Court of Session, which has 
been tried by a specially empowered Magistrate ani 
has enged ` in a discharge, has been incompletely or 
imperfectly tried, he may order further inquiry by 
the same Magistrate or by another Magistrate equally 
cupowered, but not by a Magistrate without special 
powers and, therefore, in a senso, a Court of inferior 
jurisdiction to the Court which ordered the discharge. 

But if the District Magistrate c mes to a different 

conclusion upon the evidence, his proper course is to 

make ‘an order of commitment under section- 436 of 


the Code. N Yano v. EMPEROR, 12 N. L. R. 94; 17 
GR. L. J. 245 : 965 
— — 8. 437 965 
— — S. 476 656 


— — Ss. 476, 477—Enquiry under s. 476 — State- 
ment of witness —Right of party against whom pro- 
ceedings instituted to cross-eramine—Trial based on 
result of enquiry — Witness not available—Statement, 
whether can go upon record —Evidence” Act, (I of 
1872), s. 33. 


The persen against whom proceêdings htive been 
instituted under section 476, Criminal Proceduro Code, 
has not the right to cross-examine witnesses during 
the enquiry under the said section. Therefore, if a 
witness is not forthcoming at the trial that is started 
on the result ‘of such enquiry, his previous statement 
is not admissible under section 33 of the Evidence 
Act. 

Per Batchelor, J.—It is open to a Court to make arf 
order under section 476, Criminal Procedure Code, 
without taking any evidence at all. If it chooses to 
take evidence it is entirely within its discretion to 
say when and where that evidence should stop. The 
section gives the widest discretionary power to a 
criminal Court and deliberately refrains from 
imposing any special formalities to hamper the dis- 
cretion of the Court. 

Per Shah, J.— The scope of the enquiry under 
section 476 depends on the discretion of the Court. It 
is optional to thee Court tg make a preliminary 
enquiry and the nature of that enquiry must be 
determined with reference tothe circumstances of 
each case. lfa witness be examined in the course of 
such enquiry, it cannot be said that it is the right of 
the person against whom the enquiry is being made, 
to cross-examine the witness. There is nothing 
either in section 476 or section 477 to suggest that 
the person concerned has any such right. B BAKIR 
Saves AMIR SAHEB v. Emperor, 18 Bom. L. R. 284; 
17 Cr. L, J. 249 


969. 
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Ss. 492, 495, 842 (4), 343— Separate trials of 
accused persons on distinct charges— Withdrawal of 
charge against one of the accused at first .trial — 
Pendency of second charge—Competency of accused 
ayuinst whom charge withdrawn to give evidence — 
Outh, administering of, to such person ~Such person, 
whether accused under s. 842 (4)— Inducement by 
prosecution to speak truth, whether excludes evidence 
altogether - Appointment of Public Prosecutor — 
Accused subsequently impleaded - Right of Public Pro- 
secutor to withdraw case against such accused — 
Accomplice, evidence of — Evidence Act (I of 1872), 
ss. 183, 114 ill. (b). 5 


The accused, a first grade Subordinate Judgo, 
was charged with receiving illegal gratification from 
one NV in respect of (1) a horse and (2) two hundis 


for Rs. 55 and Rs 50, respectively. N was implead- . 


ed as a co-accused. By direction of the Court, the 
two charges were split and wero ordered to be 
tried separately. A Pleader was appointed to con- 
duct the prosecution of the accused before N was 
joined as co-accused. The horse case having been 
taken up for trial, the Public Prosecutor with- 
drew from the prosecution of N. W_ received 
an assurance from the District Magistrate 
that if he gave truthful evidence, the hundi 
case against him would also be dropped. The 
Magistrate discharged N under section 494, Criminal 
Procedure Code, Objections were taken to. tho 


` competency of N to give evidence únder section 


343, Criminal Procedure Code, and to the power’ of 
the Court to administer to him oath under section 842 
(4). It was also urged that the Public Pro- 
secutor had no power to withdraw from the 
prosecution of N: s 


Held, (1) that the appointment of tho Public 
Prosecutor was for the'case and not with reference 
to any particular accused, and that the Public 
Prosecutor had every right to conduct the prosecu- 
tion as against persons subsequently impleaded 
or to withdraw from the prosecution as against any 
of the accused; 3 4 


(2) that section 342 (4), Criminal Procedure 
Code, did notapply,as N was only a witness in 
the horse case that was then actually, before tho 
Court; ` 4 

(3) that as the inducement was offered to N only 
as a witness and not asan accused, the evidence 
of N was admissible, though that circumstance might 
teaterially affect the weight to be attached to his 
evidence; 7 

(4) that, in so faras Nwas an accomplice, his 
evidence should be tested in the light of what 
corroboration it received from other independent 
evidence. | í 

Clause 4 of section 342, Criminal Procedure 
Code, lays down the mannerin which the Court 
is to examine an accused person then before it 
asan accused person, and the jvérds ‘the accused’ 
must be read as referring to thé ‘accused then under 
trial and examination by the Court. 

Per Batchelor, J.—Section 348 of the Criminal 
Procedure Code does not declare what would be the 
cousequeuces if au accused person did make a stale- 


~ 
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mont under inducement. Where the inducoment is, 


offered to a discharged accused who is takenas a 
witness, the objection to his evidence is good only 
so far asit relates to his credit. This construction 
seems to be favoured by section 118 of the Evi- 
dence Act which suggests that, in India, the rule 
generally is in favour of the admission of evi- 
dence, though the weight to be attached to ib will, 
of conrse, bo a matter for the Court’s consideration, 
An accomplice isa suspect witness, whose evi- 
dence must be received with great caution and 
should be materially’ corroborated before it is 
accepted. The scales must bo held even; for, 
while it is essential that- acensed persons should 
be protected from conviction on tho mere evidence 
of an untrustworthy accomplice, it is important 
that the requirements of the Legislature in this 
respect should not be so exaggerated by the 
Courts as to offer. a practical guarantee of im- 
munity to persons guilty of grave offences which 
are, In their very nature, ditiicult of. detection. 
When all legal precautions are taken and all 
` relevant considerations are duly weighed, there 
remains the plain question whether the Jadge or 
the Magistrate does or does not believe the 
particular accomplice. If, after all cautions have 
been observed, the Judge or Magistrate is con- 
vinced that the accomplice’s evidence is true, it 
is his duty to say so and to give effect to his 
mental conviction. ` 
Per Shah, J.—it is legally open to the Crown to 
withdraw from the prosecution of any particular 
accused, even if it bo for the parpose of securing 
him as a witness in the case. Ofcoarse, it is 
for the Court, whose consent is necessary under 
section 494, Criminal Procedure Code, to exercise 
its discretion according to tho circumstances of 
each case, and ib is open to that Cont to give or 
withhold its consent 
Obiter.-There awa no words in section 343, 
Criminal Procedure Code, to show that the pro- 
hibition contemplated by tho section refers to the 
Court and not to any other parson and that an 
‘accused person’ within tho moaning of the section 
is the acensed under examination and trial. A 
person who c2ases to ba an accused person in con- 
sequence of his discharge under sestion 494is a com- 
petent witness in the case against the other accused, 
There is a material difference between the posi- 
tion of a pardoned approver and the position of a 
witness to whom an inducement is given by the 
Crown that, if ho speaks the truth, a separate 
charge against him would ba withdrawn. In the 
one case the pardon is given openly to the, 
knowledge of the parties and subject to the statutory 
conditions and limitations. In the other casa, the 
fact of the inducement is known only to the 
party tò whom inducement is given and to the 
party who gives the inducement and not to all 
the parties, not oven to the Court, before the 
evidence relating to the inducemant is given in 
, the course of the trial. Besides, the approver’s 
liberty is subject, to the control of the Court, 
whereas the libertý? of the witness is in the hands of 
the party who is:sfipposed to have held out the 
inducement. B GOVIND BALWANT LAGHATE Vv, BEM- 
PEROR, 18 Bom. L, R. 266; 17 Cr. I. J. 256 976 
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a §, 405 976 


hd 
—— — S. 623—Confiscation of property, s'ebject of 
offence —Notice to complainant, 

No order for the confiscation of property, the sab- 
ject of an offence, can ba passed under s2ction 620, 
Criminal Procedure Code, withont giving notices to 
the complainant and hearing his objections, if any. 
L B Ma Sein v. Exreeror, 17 Og L.J.207 319 


——— S. 537 321, 993 


5. 562, scop? of ~Applicability to adults, 

Section 562 of the Criminil Procedure Code is not 
restricted to juvenile offenders ouly. 

Where, therefore, in a petty case of theft it 
appeared that the accused had been abont 2 
months in the lock-up and that there was no previous 
conviction against any of them: 

Held, that an order calling upon the accused to 
execute a bond under section £62, Criminal Procedure 
Code, was good even though the accuse wero 
adults. P EMPEROR v. SALIMI, 1L P. R., 1916 Cr; 17 
Cr. L, J. 254 974 


OUSTOM. See MALABAR Law; MATH. 


————ALIENATION —DhMlon Jats of Ambala Dis- 
trict - Status of married daughter to contest alient- 
tions by mother or step-mother——Adequate proof of 
custom, what is—Claim based on cust?m—Custom not 
proved—Right of plaintif to rely on Hindu Law—, 

- Civil Procedure Code (Act V of 1908), s. W1e—‘Court,’ 
meaning of —‘Former’ suit, meaning of —Several. suits 
decided by one judgment ~Apperls —Appeals cagniz- 
able by diffe‘ent Courts—Pecuniary jurisdiction — 
Decision of Divisional Judge in appeal from decree 
in one suit—Whether res judicata ‘in appeal to 
Chief Court from the simuléinzous decision in an- 
othei® suit where parties identical—Provision in 
bar of suit—Interpretation. 


Where a claim is based on custom, the plaintiff 
must adduce clear evidences of instances in which the 
custom has been followed. Opinions, however 
numerons, that the custom ought to have boen fol- 
lowed are not sufficient to justify a Court in holding 
that the custom had been established. f 

Among the Dhillon Jats of the Amballa District 
a married daughter succeeding to her father's estate 
has the right to contest alienations effected by her 
mother or step-mother. 

Where a custom on which a claim is based is not 
proved, the plaintiff cannot fall back on any provision 
of Hindu Law in support of his case which he did not 
press at the first hearing. 

Obiter:—The right of a Hindu female to challenge 
the alienations of an earlier female life incumbent 
must be decided on the evidence adduced in each 
particular case and no general proposition can be 
laid down to cover all cases. * 7 

The Court referred te in section Il of the Civil 
Procedure Code of 1908 is the original Court, sub. 
ject to the proviso that that Court’s judgment 
cannot be held to be final until the time of appetl 
has lapsed or tall the appeal has been finally decided. 

Legal provisions in bar of any suit must be 
strictly interpreted in favour of the suit. 

Plaintiff, a marri-d daughter, on succeeding to her 
father’s estate. brought one consolidated suit in the 
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District Court contesting a number of alienations 
effected by her mother or step-mother. By order of 
Court, however, the suit was split up into three 
separate suits, some of the -alienations being re- 
tained in the original suit and the rest forming the 
gubject-matier of the other two suits. AJl the three 
suits were Gecided by one judgment, and the decree 
in one of the suits of the jurisdictional value of Rs. 295 
was taken in appeal tothe Divisional Court, Ambala, 
which confirmed the decree of the lower Court. 
There was no second appeal preferred against that 
decision. This present appeal to the Chief Oourt 
was preferred against the decree in another connect- 
ed suit. It was urged for the respondent that the 
decision of the Divisional Court of Ambala as bet- 
ween the same parties operated as ies judicata to this 
appeal: ‘ 

Heli, that the decision of the Ambala Divisional 
Tudge, though a decision ina ‘former’ suit, was not 
a deciaiof by a Court which could have dealt with 
this appeal and did not, therefore, operate as res 
judicata, P DALIPA t. Suras Kane, 48 P. R. 1916 581 


—~—— ALIENATION—Gnujars of Phillour Tahsil— 
Gift by sonless proprietor to daughter and daughter’s 
son, whether valid, 


* A gonless proprietor among Gwjars of the Phillour 
Tahsil in the Jullundur district can gift his land to 
a daughter whose husband was a khana-damad and 

eto a daughter's son whom he had appointed as his 
heir, P®° Isa v. SAMMAN, 29 P. R. 1916 936 


m SUCCESSION—Arains of Jullundur City 
— Custom or Personal Law—Burdei of proof—Alien- 
ation inter vivos and tesfation, powers of. 

The power of alienation inter vivos and the power 
of testation go together, and if in a particular case 
the former is proved to be governed by custom, the 
latter is presumed to follow the same rule. 

The Aring of the Jullundur Cit} are géverned in 
matters of testamentary and intestate succession by 
the ordinary Customary Law of the Province. 

As a rule, the onus lies on the person asserting 
that he is ruled in regard to a particular matter by 
custom to prove that he isso governed; but the 
onus shifts on to the opposite party in the case of 
a tribe which is one of tho dominant agricultural 
tribes in the Province and to which the ordinaty 
agricultural custom is generally applicable. P Tas 
MUHAMMAD u. SAYAD MUHAMMAD, 94 P. W, R. 1916 
T í 126 


——~-—— Parachas of Malhad, Attock District— Widows 
estate—Custom or Personal Law-—Presumption—Evi- 
dence in favour of certain rule of succession, value of. 
In matters of succession, the Parachas of Makhad 

in the Attock District follow custom rather than 

Personal Law. 

Where a widow in the Punjab takes the whole of 
her late husband’s estate there is a presumption that 
she takes only for life. 

Where there isa respectable body of evidence in 
ffivour of a rule of succession in controversy, the 
fact that in other matters connected with succession, 
the parties appear to follow such custom is certainly 
some support to the party relying on custom. P 
NUR MUHAMMAD v, Kuupa Baxusn, 93 P. W. R. 1916 
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CUSTOM—concld, 
o———— WIDOW—Maintenance, right to, whether 


lost by refusal to live in family house—‘Tamily 
house,’ meaning of—Adoption, power of making— 
Consent of husband’s nearest male relatives 99 


DACOITY. See Pexat Cons, S. 399. 


DAMAGES. See CONTRACT. 


Baitlment—Conversion of goods—Damages, 
measure of— Executor of deceased bailee, liability 
cf, on refusal to deliver on demand—Wrongful use 
by executor, liability for, when bailor delays action 

















297 

Breach of contract—Practice _ 178 

—_ Breach of contract—Strict proof of claim, 

necessity of, even when suit undefended 235 

Breach of promise of marriago— Sub- 

stantial damages, award of ' 159 
— Principal, liability of, for fraud of agent 

Trade mark, infringement of 529 


DEBT, See Hinpu Law. 


DECLARATION, suit for, that defendant not under- 
proprietor—Revenue Court's decision that defendant 
superior to ordinary tenant—Cause of action—Juris- 
diction. ` 


( 

The decision ofa Revenue Court to the effect 
that a person sought to be ejected has a status 
superior to that of an ordinary tenant, affords 
a sufficient cause of action tothe landlord to go 
to the Civil Court for a declaration that that 
person does not possess under-proprietary rights. 
In order to maintain such a suit in the Civil 
Court itis not necessary that the Revenue Court 
should definitely hold such person to possess under 
proprietary rights. O BANDI BAKHSH v. INDAR Pat, 
30.L.J. 191 ~ 304 


DECLARATORY SUIT—TIrrigation 
Cause of. action. 


right— Tank— 


The plaintiffs brought a suit for a declaration and 
damages against the defendant, on the allegation that 
they had a right to draw water from a tauk and were 
further entitled to exercise that right before tho 
defendant could do the same for his own crops, and 
that they had sustained damages owing to the 
defendant's not allowing them to exercise that right. 
The defence set up was a denial of the plaintiffs’ 
right to draw any water from the tank. There was 
aiso a denial that the plaintiffs had been obstructed 
or that they had suffered any damage. The lower 


* Courts found that the plaintifis were entitled to draw 


water from the tank in proportion to the extent of 
their cultivation, although without any preference 
over the right of the defendant, and that they had 
failed to prove that they had been obstructed in such 
@ way as to canse them any damage. Their suit 
being dismissed in toto: 

Held, that in view of the defence set up the lower, 
Courts ought to have declared the plaintiffs’ right to 
the extent to which they were found to be entitled, as 
there was a sufficient cause of action for such a de- 
claratory relief. © BAKHTAWAR SINGH v. DHARAM 
SINGH, 50. b. J, 40 9 
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Revenue registers, entry in, adverse to plaint- 
aff's title Limitation. . 
Where a plaintiff’s case is that a cloud is thrown 

upon his title by reason of an entry in the revenue 

registers, and he seeks by a declaratory suit for 
the removal of that cloud, the limitation for snch 

a suit rons from the date on which the entry in the 

revenuc registers was first made. O ALI HUSAIN 

Kuan v. BANDI Bra, 3 O. L. J. 226 775 


DECREE, consent, how far binding 57 


a man , ex parte, order setting aside —Civil Procedure 
Code (Act V of 1908), s. 105 (1)—Resumption—Ser- 
vice-grant— Suit, non-maintainability of. 

An order setting aside an ew parte decree cannot 
subsequently be questioned under section 105 (1), 
Civil Procedure Code, in appeal from the decree 
passed after restoration, as that order does not 
affect the decision of the caso with reference to its 
merits. ` 

A suit for resumption of a service-grant is, in the 
absence of any allegation of specific service, not 
maintainable, U P B R MUHAMMAD ALI MUHAMMAD 
v. SHAUKAT ALI, 3 O. L. J. 231 713 


—~:—, final—Appeal, time for, expiry of. 

A decision cannot be said to become final until the 
time for the last appeal allowed has expired, or if 
appealed, it has become final by the decree of tho 
High Court, A Ram AUTAR SHUKUL v. BHAGELU 
SAHAI 204 


DEFAMATAION— Complaint of grievance to person 
in authority—Privilege -Good faith—Imputation 
honestly believed though untrue in fact—Absence 
of unnecesary publication—Secking redress 325 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVII or 1879), Ss. 3 (y), 104 —Suit by money- 
lender against agriculturisi—Nature of suit, how 
to be determined. 

Illastrations (a) and (e) to section 10A of the 
Dekkhan Agriculturists’ Relief Act show that the 
intention of the Legislature was to apply the pro- 
visions of the section to suits by a money-lender to 
enforce either a lease or a sale-deed against an 
agriculturist, though the instrument suedon was 
really according to the inteution of the parties in 
the nature of a mortgage. i 

Reading clause (y) of section 3 of the Act by tho 
light of section 10A the intention of the Logis- 
lature was that the nature of the suit under clauso 
(y) should not be determined by the frame of the 
plaint but by the allegations of the parties which 
raised the question of mortgage or no mortgage. B 
GAUTAM JAYACHAND GUJAR v, MALHARI BAPU BHONG, 
IS Box. L. R. 247; 40 B. 897 - 406 


oon a S. 10A 406 


DISTRAINT PROCEEDINGS. Sce MADRAS ESTATES 
Lann Acrt, s. 122, 


DOCUMENT, construction of—Morigage—Periodical 
payment of interest—Right of suit for whole amount 
on defdult of payment of one instalment—Appeal— 
Appellate Court, right of, to entertain matters hap- 
pening after suit—Jurisdiction, objection to—‘Place 
of ee Procedure Code (Act V of 1908), 
8. óL 
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DOCU MENT—coneld. og 


Under a mortgage-deed ox@cuted by defendant, to 
plaintiff the principal amount was repayabée on 4th 
January 1916, the interest was payable regularly 
on the 4th January of each year, and, in default of 
payment of interest on the due dates, the mortgagee 
was entitled to recover ‘the said amount then and 
there without waiting for the due date, viz, 4th 
January 1916’. Default having been made in pay- 
ment of interest, the mortgagee filed a suit on 21st 
July 1913 for the principal amount as well as for 
the arrears of interest due in the Vizagapatam Sub- 
Court. The Court decreed the claim. On appeal, it 
was contended that the claim for the principal 
amount was premature and the Sub-Court of 
Vizugapatam had no jurisdiction in respect of a 
portion of the mortgaged property situate in the 
Agency Tracts, which were not governed by the 
Code of Civil Procedure: 

Held, (1) that under the mortgage-deed only the 
balance of interest was claimable on,default of 
payment of any one instalment and that, therefore, 
an action for the principal was premature; 

(2) that as the time for payment of the principal 
had passed when the appeal was heard, the decree 
forthe entire amount due under the mortgage need 
not be disturbed; 

(3) that objection to the jurisdiction of ‘the 
Vizagapatam Court was an objection to thos ‘place 
of suing’ within the meaning of stction 21, Civil 
Procedure Code, which, not having been raised in the 
Trial Court, could not be takenin appeal.e 

In all cases where objection is taken that vhe 
Court taking cognizance of tho suit is not entitled 
to adjudicate on the claim, whether in whole or in | 
part, for want of jurisdiction, it is an objection to 
the place of suing. 

An Appellate Court can take cognizance of matters 
which may have happened after the institution of 
the suit, for thg purpose of moulding the relief 
that a party is entitled to, provided it {fs not based 
on a new title which accrued after the action. M 
SETHRUCHERLA RAMA CHappra v. MAHARAJAH OF 
Juypors, (1916) 1 M. W. N. 354; 19 M. L. T. 360 3 

41 
EASEMENT —Right of way, grant of, for consider- 
ation —Verbal grant—Registration, absence of, 
a Whether invalidates transaction—Creation and 
transfer of easements, distinction between 95 


~ — — Right of way— Landlord and tenant—Ac: 
quisition of right on Jandlord’s other lands—Pros- 
cription—Grant—-Writing, whether necessary to 
create casement—Registration—‘Immoveable pro- 
perty,’ whether includes right of way 450 


EASEMENTS ACT (V or 1882), Ss. 15, 17,26, Vi. Mi 
. 5 


--—— Ss. 52, 53, 60, 62—License, coupled with a 
void grant—Licensee, whether e trespasser—Revoca- 
tion of license, whén valid—-Adverse possession, 
nature of. 


The transfer of a mill or factory and a license to 
use the site are two distinct rights. 
The grant of a mere license need not be? in 
writing and it may be proved by oral evidence, 
Where a license is coupled with an invalid grant of 
property, the grant exists independently of the 
e 
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EASEMENTS ACT-—concld.* * 


‘INDIAN 


license. If the grant “is void, the license, stripped 
of its eecompaniment, remains a license. 

Quære:—Whether the sale of an oil mill is the 
sale of chattels only or the sale of realty by reason 
of the buildings in and on which the machinery of 
the mill is fixed. . 

The licensee, in such an event, is not a trespasser 
and cannot acquire a title by adverse possession 
where the first entry was permissive. 

A licenso is in its nature revocable, but a license 
coupled with a grant is irrevocable. 

A license coupled with a void grant is revocable 
save (1) where the licensee entered into occupation 
and paid rent and (2) where the licensce, acting on 
the license, has executed a work of a permanent 


character und incurred expense in so doing. N 
NGARSINGDAS Vv. RATANDAL, 12 N. L. R. 75 471 
` am Ys. 53, 60, 62 471 


BJECIMUNT. See BENGAL TENANGY Act, s. 155; 
ESTOPPEL; LANDLORD AND TENANT; REVENUE SALE, 





, assistance to —Co-sharer, right of only one, to 

eject—Oudh Rent Act (XXII of 1886), s. 60. 

Whero two co-sharers joined in issuing a notice of 
ejectment against their tenant, but after this one of 
them was not willing to eject him: 

Helg, that the other co-sharer alone could not 
apply for assistance to ejectment under section 60 
of the Oudh Rent Act. U P B R Birro v, Ram NIDH, 
8o. L.J. 208 ; 693 


case—Under-proprietary rights, decision as 

to - Prima facie claim—Revenue Court decision, in- 
terpretation of. a 
Where, in an ejectment case, the Revenue Court 
decides that the plaintiff is an under-proprictor, 
it simply means that the plaintiff has made out 
a prima facie claim to under-proprietary rights, and 
it does not bar tha defendant’s remedy of, seeking 
from the Civil Court a declaration that the plaint- 
iff is not an under-proprictor. U P B R KRISHNAPAL 
SINGH v, Raw DULARI, 3 O. L. J, 284 753 


House site—Possession, long —Adrerse posses- 
sion— Presumption—Building license. 

The plaintiff sued for possession of a plot in an 
enclosure on the ground of “having purchased it 
at an anction-sale The defendant pleaded thathe 
was in adverse possession ofthe property in dispute. 
But he was not found to be in adverse posses- 
sion nor was any arrangement between the parties 
proved by which the defendant was to remain in 
possession for all time: 

Held, that the fact that the defendant remained 
in possession for a long time raised no presumption 
that he was in possession by virtue of a building 
license and that the defendant was liable to eject- 
ment, A ANAND SARUP v. Cuawwa, 14 A, L, J. 115 

. : 952 
, notice of, validity of*~Holding of father suc- 
ceeded to by two sons—Patwari’s papers showing 
only one son’s name — Notice issued against such son 
atone, when valid. i 


Where two brothers jointly succeeded as ordinary 
tenants to their father’s holding, but the name of 
only one of them was entered in the patwaris 
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EJECTMENT—concld. 


papers, and it was not clear as to whether the land- 
ord ever accepted rent from the other as co-tenant: 
Held, that the notice of ejectment issued against 
that son alone whose name appeared in the patiaris 
papers, was under the circumstances perfectly valid. 
U P B R- Junumak Lan v. SARJU Prasan, 30.1. J. 
211 711 


, suit for—Title with neither party but with 
stranger— Claim based on long possession—Defend- 
ants possession not derived from owner— Owner 
supporting defendant in litigation— Permissive occu- 
pation—Finding that defendant trespasser - Question 
of law—High Court— Appeal, second. 

Where, in a suit for ejectment, the title to the 
property is admittedly with a third party and 
plaintiffs claim is based only on long possession, the 
plaintiff cannot succeed unless he proves the defend- 
ant to be a trespasser. 

The fact that the defendant’s possession is not 
derived by any settlement with the owner will not 
constitute him a trespasser, when, as a matter of fact, 
he is supported by the owner in the litigation, The 
defendant must then be considered as a ‘permissive 
occupant and in possession co-ordinate to that of 
the plaintiff and not liable to be ejected by the 
latter. 4 

The term ‘trespasser’ isa term of law, and itis - 
competent for the High Court to examine in second 
appeal whether the finding of the lower Court that a 
person was a trespasser, iscorrect on the evidence 
tendered at the trial. PAT CENTRAL KARKEND 
Coat Con Lip. v. Kartio REWANI, 1P L.J. 47 por 


[1916 





EQUITABLE ESTOPPEL. See Estoppsn. 


- MORTGAGE, document purporting to create 
—Recital of terms—Registration-~Evidente 8538 
ESTOPPEL. See EVIDENCE Act, s, 115, 


Admission~—Burden of 





proot— Inherent 
| 165: 
, equitable—Bona fide purchaser for valuc 
from benamidar of owner adjudicated insolvent, 
rights of—Official assignee 435 


~ Landlord and tenani—Co-sharer, lease from — 

Suit for rent—TLenant estopped from disputing right 

of co-sharer to receive rent. 

A person taking a lease from one of several co- 
sharers cannot dispute his lessor’s exclusive title to 
receive the rent or to sue in ejectment. L B MAUNG 
Suwe Graw v. Ma Suwe THET 71 


-e Landlord and tenant—Purchase of portion of 
elenant’s non-transferable holding in execution sale-- 
“Deposit by purchaser bf amount of subsequent renl- 

decree—Withdrawal by landlord —Acknowledgment 
of purchaser's interest, whether amounts to. 


power 





The plaintiffs, purchasers of a moiety of a non- 
trgnsferable holding in execution of a mortgage- 
decree deposited in Court the amount of a subsequent 
rent-decree obtained by the landlord against the 
recorded tenants, to prevent its sale in execution, 
The deposit was withdrawn by the landlord: 

Held, that in the absence of anything in the 
making of that deposit which would bring to the 
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ESTOPPEL—concld, 


landlord’s notice tho fact of the plaintiffs’ interest 
the landlord was not estopped from disputing the 
plaintiffs’ right. C BHARAT CHANDER Gatul v. 
PramotHa Nara Roy ` 337 


Lands not transferable mortgaged—Rent, 
receipt of, from mortgagees, effect of--Morigage, vali- 
dity of, whether can be questioned—-Landlord, position 
of —Relinquishment by mortgagor im favour of land- 
lord—~Movrtgagees, position of —Ejectiment. 

Where in respect of lands mortgaged by a 

‘person who holds them with a heritable but non- 

transferable rights, the landlord receives rent either 
from the mortgagees really on behalf of the 
mortgagor or jointly from the mortgagor and the 
mortgagees, he is not estopped by reason of merely 
such receipt of rent from subsequently question- 
ing. the validity of the mortgage; and once the 
mortgagor has rélinquished his right to hold the lands 
in favour of the landlord, the mortgagees have uo 
rights left and can be ejected. UP BR RAJPAL 





Kuar v. RUDRA Pratap NARAIN SINGH, 380. L. J. 


764 
956 
Sub-tenants, whether can question their 

lessor’s title 570 
EVIDENCE. See Witt. 


Bark, deposit of money in—Proof of payment 
—Burden of proof—Fraud. 


219 


-m ———, plea of, when not put in issue 








When a Bank denies the alleged payment of moncy l 


to it by any of its constituents, the onus is on the 
latter to prove payment and the burden is discharged 
when it is shown that the money was-made over to 
the cashier or to some employee of the Bank-authoriz- 
ed to receive moneys on its behalf. It is not necessary 
for such constituent either to allege or prove frand 
on the part of any of the Bank officials. L B 
MANECKJEE PALONJER v. NEDERLANDSCHE HANDEL 





176 
— Circumstantial evidence, value of 999 
~-= ——Custom, proof of 159 


Makalwar Register, copy of entries in, if 
aduissible in evidence 283 





—Recital of terms 853 
Unregistered sale-deed for less than hundred 
rupees—Admissibility to prové contract of sale 


k 921 

EVIDENCE ACT (I or 1872), S. 8—Test of proof— 
Bengul Tenancy Act (VILE B. C of 1885), ss. 29, 30, 
(c)—~Enhancement of rent, validity of. 


Where the District Judge in appcal held that in 
all human probability the tenant’ defendants had 
paid an enhanced rent but he declined to draw the 
inference that this rent paid was at the enhanced 
rate contracted for by the tenants asin his opiniof& 

. 16 was absolutely impossible to determine what the 
« Bim paid was: : 

Held, that the treatment of the case by the 
District Judge involved an error of law, as he had 
applied atest of proof other than that embodied in 
section 8 of the Indian Evidence Act. 4 - 
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Parol evidence, use of, to prove identity of ' 
debt acknowledged in writing 417. 


EVIDENCE ACT—coucld. , - . 


Tf two eloments are proved, namely, fixst, that 
there was an agreement to pay rent at a rate higher 
than the previous rate; and secondly, that rent has 
been paid ata higher rate, the inference follows 
that the requirements of proviso (1) of,section 29, 
Bengal Tenancy Act, have been fulfilled, although 
it is not proved that the whole of the amount pay- 
able at the stipulated enhanced rate has been 
actually realised by the landlord from the tenant. 

Obiter.—The enhancement under section 30 (c) 
of the Bengal Tenancy Act should include a sum 
in addition to the interest payable upon the 
capital spent by the Jandlord for the improvement, 
and the enhancement agreed to by the tenant 
may be taken prima facie as his own estimate of 
what would be fair rent under section 80 (c) till, 
at any rate, the tenant shows that his estimate was 
erroneous. 

Where in.consequence of a long standing dispute 
between the landlord and the tenant regarding 
enhanced rent payable by the tenant under section 
80 (c) the tenant did not pay the rent: 

Held, that in decreeing the landlord’s suit for 
arrears of rent damages should not be awarded 
against the tenant. C Ganxfs Durr SINGH v. LACHMI 


Nanay SINGH, 23 O. L. J. 209 ; 783 
— 9, 18 . 215 


S. 18—Evidence, admissibility of —Procecde 
ings in a suit not inter partes, when admissible. 

In a suit by the plaintiffs to recover possession of 
certain lands on the allegation that the same were 
included in a sub-lease granted to them by the 
lessees of C, the defence being that the lands in suit 
were comprised within a lease granted by U to the 
defendants prior to the lease of the plaintiffs’ lessors: 

Held, that the proceedings ofa rent suit by C 
against the plaintiffs’ lessors including thp judgment 
and decree and the amin’s maps, report and ficld- 
book filed in that suit were admissible in evidence, 
although the defendants were not parties to that 
suit. C MADAN CHANDRA PAL V. KRITIRAN Hones 

16 


Ss. 18, 23—Compromise, offer of, of a claim 

to be filed in Court— Negotiations between Pleader of 

* one party and his adversary—Statement by party, 

admissibility of —Admission of defendant, whether re- 
ceivable against co-defendants, 

Plaintiff sued the defendants for rent. Defendants 
pleaded discharge. At the trial, the plaintiffs 
Pleader deposed that, a month prior to the institution 
of the suit, the 2nd defendant had approached 
him for a compromise and requested him to persuade 
the plaintiff to make a reduction of claim, The 
Pleader also stated that on the day tko suit was 
filed, the defendant No. 2 went to him with a re- 
lation and asked him, not te file the deficit 
Court-fee, but to make a compromise. This 
evidence was admitted and the claim was decreed. 
The decree was affirmed on appeal. In second 
appeal to the High Court, Mr. Justice Chapman 
held that the Pleader’s evidence was inadmissilde 
under section 28 of the Evidenco Act and romand- 
ed the suit. On further appeal under section 15 
of the Letters Patent: 4% x 
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Held (1) that the 2nd defexdant’s statemont to the 
plaintiff’s Pleader was admissible in evidence, in the 
absence of an express or implied understanding 
between the parties that evidence of the same was 
not to be tendered; 

(2) that the statement was admissible against the 
other defendants. 

Per Sanderson, C+J.—The mere fact that ib was 


INDIAN CASES. 


contemplated between the parties thata suit was . 


about tobe instituted will not make a conversa- 


tion as regards settlement of the claim a privileged” 


conversation or a conversation without prejudice, or 
prevent it from being given in evidence. 

The second conversation is a natural consequence 
of the first conversation which took place a month 
before, and as the first conversation is not privileged, 
no difference can be drawn between the first and 
second conversation as to their being admissible in 
evidence. e 

The” defendants can be looked upon as co- 
contractors as they wero joint tenants of the 
plaintiffs. When one of tliose contractors or pariners 
came to the plaintiff's Pleader for the purpose of 
seeing whether he could not settle the action which 
was brought by the plaintiff against all the defend- 

_ ahts, he must be implied to have authority to act on 
behaff of all the defendants 

Per Mookeee, J.—\When several persons are 
jointly interested in the subject-matter of a suit, 
an admission of any one of these persons is receivable 
not only against himself, but also against the other 
defendants, whether they be all jointly suing or 
sued, provided that the admission relates to the 
subject-matter in dispute and be made by the 
declarant in his character of a person jointly 
interested with the party against whom the evidence 
is tendered. . 

An offer of compromise, the gssence whereof is 
that the Party making itis willing to submit to a 
sacrifice or to make a concession, is rejected, 
though nothing was expressly said at the time 
respecting its confidential character, only if it 
clearly appears to have been made on the faith of 
a pending treaty into which the party was led by 
the confidence of an arrangement being effected, 
In the absence, however, of any express or strongly 
implied restriction as to confidence, an offer of a 
compromise is clearly admissible and may be material 
as some evidence of liability, although it may not 
be proper to enquire into the exact terms offered, 
as such offer might have been made forthe sake 
of purchasing peace, and without any intention 
to admit liability to the extent of the claim. © Mes- 
JAN MATBOR Y. ALIMUDDIN MEA, 20 C. W. N. 1217 

: 571 
Ss. 18, 32 (3) —Sale—Statement by vendor as 
to ownership of landsementioned as boundaries—Ad- 
nuissibility—Stalement against interest — Evidence, 
failure to object to relevancy, effect of, in appeal. 
Evidence admitted without any objection 
ithe Trial Court cannot be objected to being on 
the record in the Appellate Court; but an 
efroneous omission to object in the primary Oourt 
tothe admissibility of a certain piece of irrele- 
vant evidence does not make it relevantin the 
Appellate Court. kk 





N 
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EVIDENOE ACT—contd 


The statement of the vendor ina deed of sale 
as to the ownership of a land described as a bonn- 
dary of the land sold is relevant under section 32, 
clause (8), of the Evidence Act as a statement against 
interest and is evidence against the vendee and ° 
strangers. But such a statement cannot be proved 
against the vendee as an admission under’ section 
18 of the Evidence Act. © KANGALI Monta t, Bent’ 
MADHAB Biswas §34 


8. 23 571 
Ss. 24, 25—Confession to zaildar in conse- 
quence of inducement, whether admissibte—Retract- 
ed confession, value of ~ Corroboration necessary. 





Where a person suspected of having committed a 
murder made a confession to the zaldar, in con- 
sequence of the latter dropping a remark to the 
effect that his own brother had committed a murder 


- but had got off on making a clean breast of the matter, 


Held, that the zaildav, although not in charge of 
the investigation, was a leading man holding a res- 
ponsible post, and that this remark of his was a 
distinct inducement to the accused to make a 
confession which rendered the confession inadmis- 
sible in evidence; 

that inasmuch as the Police wore in the 
immediate vicinity at the time of the confession 
and the accused, though not handcuffed, was in 
Police detention as a suspect, he was to all intents 
and purposes in Police custody and the confession 
could not be proved-uuless made to a Magistrate. 

Where a retracted confession is the sole evidence 
aguinst an accused, it can be of but little value, 
especially remembering the race for a pardon which 
sometimes occurs-when a number of persons are 
suspected of an offence and others have already 
confessed or are believed to have already confessed. 

As against a co-aceused, a confession which has 
beon retracted at tke first opportunity should not 
be relied upon, unless corroborated by independent 
testimony. : 

The mere fact that a blood-stained garment is 
found ina house is not sufficient proof that any 
particular member of the family residing in that 
house is guilty of a murder which has recently been 
committed in the village. P KARM SINGH v. EMPEROR, 
32 P. W. R. 1916 Cr; 17 OR. L. J. 226 642 


an 825 307, 642 


: S. 27— Information given by two persons lead- - 
ing to discovery —Only that given first admissible — 
Necessity of proving specifically the information given 





e by each—Approver’s story—Corroboration. 


Where two persons are alleged to have given 
certain information to the Police which led to the 
arrest of another accused, it is only the information 
given first which can be admitted under section 27 
ef the Evidence Act. Itis also necessary that the 


information given by each should be precisely and * 


separately stated, 

The statement of an approver, veracious though ib" 
may appear to be and though the truth of a large 
part of it be established beyond all doubt, neverthe- 
less requires corroboration. P Ram SINGH w. EM- 
PEROR, 7 P. R. 1916 Or; 17 On, L. J. 273 993 


` 
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EVIDENCE ACT—contd. 


~————— Ss, 30, 114, I. (b), 183—Approver, evidence 
of—Corroboration in material particulars, > 
Courts should not ordinarily depart from the 
well-recognized practice of accepting the evidence 
of an approver as againsl an accused person only 
when it is corroborated in material particulars by 
other independent evidence. It isthe more neces- 
sary to follow this rule whero the accused belong 
to a low class and it is amatter of no difficulty 
for the approver to include the name of any person 
of that class among the offenders even though he 


“had no connection with the offence and it might be 


difficult for him to establish his innocence. 

In exceptional cases Courts might; for reasons 
stated, act upon the evidence of an approver as a 
whole, though uncorroborated in particular details by 
independent evidence. P GHULAN RASUL v. EM- 
PEROR, 17 Cr. L. J. 220; 81 P. W., R. 1916 Cr, 332 


———— §, 32 875 


—— $s. 32, 33—Facts in issue, whether relevant 
facts — Statements of deceased persons as to facts in 
issue, admissibility of—Depositions of deceased 





GENERAL INDEX. 


witnesses in prior litigation, when admissible 875 - 














S. 32 (8) 534 
8. 33 875, 969 
5.44 714 
S. 65 | 153 


-———— Ss. 65, cl. (b), 91—Registered deed of sale 
not produced—Secondary evidence, admissibility of — 
Estoppel, plea of, when not put in issue—Admission 
by vendor, 

A person to whom property has been sold by a 
registered deed, cannot, when that deed is not 
produced, adduce any evidence of tho sale to prove 
his title without laying a foundation for the adiis- 
sion of secondary evidence with respect to it. 

A question of estoppel, which ultimately dopends on 
questions of fact, unless put clearly in issue, canrot 
be raised in argument. a 

An admission by a vendor as to sale of immoveable 
property in favour of vendee cannot be admitted as 
secondary evidence in the absence of conditions 
ore in clauso (b) of section 65 of the Evidence 

cb, > i 

Obiter dictum.—When a transaction which is 
voidable is admitted by the person who is entitled 
to avoid it, it cannot be questioned by a third party. 





CG NAFAR ALI v. MORESH LAL, 230, L. J.122 986 
Ss. 6°, 70—Document requiring attestation— 
Admission of execution by executant, effect of. ° 


Per Woodroffe, J. (concurring with D. Chatterjee, J.) 
—In the case of a document required by law to be 
attested, the admission by a party to it of its execu- 
tion dispenses with the necessity of proving its 
execution as against him, but as agdinst persons 
other than the party making the admission the 
document is not admissible in evidence until it has 
been prored by attesting witnesses in the manner 
prescribed by section t8 of the Evidence Act. 

Per Newbould, J., dissentient.—An admission by the 
sole executant of an attested document of its 
execution by himself dispenses with the necessity 
of calling an attesting witness under section 68 of 
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EVIDENCE ACT—contd. ° . 
the Evidenco Act for the purpose of proting its 
execution as against any person. 

Per D. Chatterjee, J—Sectoin 70 of the Evidence 
Act scems to be an exception to the general rule con- 
tained in section 68. This exception must be read 
by the light of the words used in it, and so reading 
the section, the meaning seems to be that an 
examination of an attesting witness will not be 
necessary for the purpose of proving the execution 
of a document required by law to be attested if 
the executant admits exccution, but this proof must 
be considered as confined in its operation only to 
the person making the admission. 

Per Newbould, J—Section 70 of the Evidence Act 
must be read as a proviso to section 68 and section 
68 must be read subject to the provisions of the 
subsequent sections. Where an executant admits 
execution of an attested document, the document 
is admissible as against persons other ethan the 
execntant without the formality of proof by an 
attestor, butsuch admission will not prove the docu- 
ment as against such persons. © Satish CHANDRA 
Mirra v. JOGENDRA Nafu Manatawosis, 20 0. W. N. 
1044; 24.0. L. J. 175 A 862 


S. 70 862 


S. 70—Registration Act (XVI of 1908) s. 60 
—- Execution of document, proof of—Admission of exe- 
cution, meaning of—Registrar’s certificate, whethes - 
proof of execution. ° 
Whether a document is one which the law re- 

quires tobe attested or not, it is necessary in all 

cases to prove that the document has been exe- 
cuted, that isto say, signed by the party making 
the transfer. 

Section 70 of the Evidence Act refers only to 
admisgions made in the course of a trial and 
any admission which can be availed of under 
section 70 is only evidence against “the party 
himself. . 

The endorsement of a Registrar cannot be relied 
upon under section 60 of the Registration Act in 
proof of the execution of a document, O Horr LAL 





- 





v, THAKUR BHAGWAN BAKHSH, 19 0. O, 23 281 
8.71 aa 397 
t S, 80—TV ill professing to be over 80 years old 


— Suspicious circwmstances—Presumption, whether to 
be drawn—Delay in suing, avhether proves acquies- 
cence or waiver. 

The Jast male owner of the property in suit died, 
leaving two widows anda daughter. On 2nd January 
1884, the widows gifted the property to the daughter 
who died on 7th November 1894. Onthe death of 
the surviving widow on 24th October . 1902, the 
reyersioners got mutation of the landed property 
effected in their favour, but the property in suit 
remained with defendanf No. 2 (fhe husband of the 
donee). On 17th September 19C6, he sold the pro- 
perty to defendant No. 1. On 28th November 19:0 
the reversioners sued to recover their share. It was 
contended that the deceased male owner had gifted 
this property to his widows absolutely, who hid 
sifted it absolutely to the daughter on whose death 
her husband became the owner: 

Held, (1) that the suit was within time, having 
been brought within 12 years of the death of tte 
second widow; 


o 


| 


EVIDENCE ACT—coptd. 


(2) that more delay in suing was no proof 
of acquiescence or waiver by the plaintiffs of their 
rights; ` 

:3) that as there were circumstances giving rise to 
grave suspicions asto the genuineness of the Will 
alleged to be executed by the last male owner 
the presumption allowed by section 90 of the 
Evidence Act could not be drawn; 

(4) that the alleged Will not having been proved, 
the widows must be regarded as having held only 
onthe usual tenure for life, and no gift by them 
could defeat the claims of the reversioners on tho 
widows’ death; 

(5) that, therefore, the plaintiffs were entitled to 
a decree. P GUJAR SINGH v. MEHR Sinen 168, 


———— §, 9] 956 


Ss. 91, 65— Deed of sale- Intention to create 
mortgage—Oral evidence, admissibility of—Secondary 
evidénce—Loss of original document, sufficient proof 
of—Discretion of Trial Court. 

Oral evidence is inadmissible under section 91 of 
the Evidence Act to show that a transaction effected 


by a registered deed, which purports to bea sale, is , 


in reality a mortgage. 

“The question, whether sufficient proof has been 
given of search for and loss of an original document, 
to lay ground Tor the admission of secondary evi- 
lence, is a point proper to be decided by a Judge of 
hrst instance and his conclusion should not be 


overruled except in a clear case of miscarriage. L B 
Ma Park v, Ma Nwar PAUK 153 
S. 92 745, 609 


S, 92—Partition, registered deed of, purporting 
to divide moveables—Evidence that some moveables 
were left undivided, whether admissible. . 
Notwithstanding the apparent tenor of a deed of 

partition, tt is open to parties to “prove efther that 
the partition was incomplete ‘or that certain pro- 
perties were reserved for future division. 

Plaintiff sued for division of paddy belonging to 
the parties. Defendant pleaded that there was 
already a registered partition-deed purporting to 
divide all the ‘moveables’ of the family and that oral 
evidence was inadmissible tc prove that paddy was 
not divided: is 

Held, that the use of the expression ‘moveables’ in 
the partition-deed did not make it clear that even 
paddy was divided and that evidence was admissible 
to prove that it was left undivided. M è DURAISWAMI 
REDDIAR v, RAJAGOPALA REDDIAR 712 


REI oy TA 504 
——~ — g. 114, ill. (b) 332, 976 
a an 8.115 375, 890, 918, 928 


S. 115 —Gstoppel, statement, when amounts to 
—Adimission on point of law, effect of —Hindu Law— 
Co-widows’ right to partition property —One co-widow, 

ewhether can alienate her share. 


A representation in order to work an estoppel 
must generally be a material statement of fact. An 
admission on a point of law ennnot operate as an 
estoppel under section 1145 of the Evidence Act. 
Where, therefore, a Hindu widow adopted the 
defendant, who was an orphan, as a sm to her 
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deceased husband and subsequently sued for a 
declaration that the adoption was invalid: 

Held, that, in so far as the plaintiffs conduct in 
adopting the dofendant and subsequently support- 
ing the adoption conld be regarded as eqnivalent 
to a representation that an orphan can be validly 
adopted, it did not give rise to an estoppel and did 
not preclude her from maintaining the suit. 

According to Hindu Law, two co-widows are 
entitled to partition the estate inherited from their 
husband; and one co-widow can alienate for her 
life her share whether before or after partition, 
though the alienation will only be binding on the 
other, soas to defeat her right of survivorship, if 
that other consented to it. N GOVIND v. CHANDRA- 
BHAGA, 12 N. L. R. 100 : 675 


—- — $. 133 x f l 332, 976 
EXECUTION or DECREE. See MORTGAGE-DECREE, 


—— —— Application for amendment of decree~ Order 
postponing execution, whether order for amend. 
ment of decree 393 


———-—, application for—Appointment of Commis- 
sioner to take accounts and help in preparing dec: ce 
~ Decree signed after Commissioner’s report— 
Starting poiut—Linitation 504 


~~ — Application for attachment not specifying 
immovenble property-- Court, power of, to require: 
amendment—Limitation—Previous-application for 
execution need not be examined 955 


-— — Attachment of estate—Entry¥ in Touzi Re- 
gister, whether necessary — Supplementary informa. 
tion to Collector for entry in Youzi Register- Fresh 
attachment, eftect of, on first attachment—Pur- 
chase ponding ~Attachment, legality of 34 


~- — Attachment by precept—Objection to exe- 
cution based on omission to transfer decree, if can 
be taken at hearing of appeal—Simultaneons exe- 
cution in two Courts against same property, if 
permissible - Extension of time, petition for, pro- 
sented before expiry of two months— Order passed 
after expiry of that period—Attachment, if censes 
to be effective 302 


——-——~Attachment—Private sale of portion—Cre. 
ditor, right of—Payment by one judgment-debtor 
—Charge Contribution 91 


—— — Attachment, threatened—Third party’s pro- 
perty — Payment under protest to avoid attachment 
—Claim for refund ~ Separate suit 492 


Decree passed against two defendants and 





*. affirmed in appeal preferred by only one dofendant 


—Execution again&t non-appealing defendant— 
Limitation—Tyansfer of decree, non-recognition 
of, by Court — Right of decree-holder to execute 
. 791 
e«—— —- Interest claimed in previous application for 
execution ~ Objection, no opportunity of—Subse- 
quent application — Objection, if barred "144 
——-—— Joint and several moncy-decree against? 
two judgment-dehtors—Both judgment-debtors in- 
dividually awarded costs exceeding the decree in 
aggregate -- Decree-holder, whether can execute 
decree against only one judgment-debtor without 
deducting costs of both 388 


` 


r 
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EXECUTION or DECREE—contd. 


. 

—— —— Judgment-debtor dispossessed of land out- 
side decree— Remedy of judgment-debtor — A pplica- 
tion for restoration of possessior-—Period of limita- 

_ tion 231 
=-— — Payment into Court of decretal amount by 
persons other than judgment-debtor, whether 
amounts to satisfation of decree—Order as to rate- 
able distribution, when justified—Sale proclamation 
mentioning larger amount than what is really due, 
effect of—Sale, whether valid 350 


-—~-——~ Person ‘whose interests are affected by the 
sale’, meaning of— Declaratory suit by person al- 
leging exclusive ownership in himself—Application 

-~ jn execution to set aside sale during pendency of 
suit, whether lies ` 27 





Power of executing Court— Suit by prior mort- 
‘gagee for sale of property — Failure of puisne mort- 

- gagee to prove amount due to him though impleaded — 
Executing Court, whether can ascertain amount due 
‘to pwisne mortgagee. 


Ordinarily when a decree is to be executed, the 
executing Court only has the power to carry out the 
specific orders contained in the-decree. 

A suit was brought by the lst mortgagee implead- 
ing both the mortgagor and the 2nd mortgagee for 
sale of the property. A decree was passed directing 
the property to be sold. The Ist plaintiff was paid 
out of the sale-proceeds and the balance deposited 
in Court. The puisne mortgagee allowed the suit to 
go on ez parte as against him and did not prove the 
amount due to him under the mortgage. He sought 
to do so in the Court executing the decree: 

Held, that it was not opento the petitioner to 
apply to the executing Court to ascertain the amount 
due to him on his,mortgage, as he had failed to take 
the necessary steps in the suit in which he was pro- 
perly impleaded. M  SesHA Iver v. ARIMUTHU 
VATHYAR, 11916) 1 M. W. N. 323 362 


Rent decree Arrest of judgment-debtor, 
effect of— Stay of proceedings for sale 


=—-—~- Rent decree against— Hindu widow—Execu- 
tion after widow’s death— Tenure in hands of 
yeversioners, liability of, for sale 581 


—- Step-in-aid of execution—Application by de~ 
eree-holder certifying partial satisfaction of decree 
625 


Withdrawal of portion of appeal in High Court, 
effect of —Interpretation of decree—Practice. 


Plaintiffs sued for a declaration of title and, 
their right of way and for denjpolition of certain con- 
structions. The Munsif granted a decree for declara- 
tion, but refused to order demolition of the 
constructions. On appeal by the plaintiffs, the 
District Judge gave them joint possession over the 
land and ordered the demolition of the construce 
tions. The defendants appealed to the High Court 
on two grounds, viz, (41! that they had aright of 

“way over the land and (ii) that the order as to 
the demolition of the constructions was wrong. 
The second plea was abandoned. The decree of 
the District Judge was set aside and that of the 
Munsif restored. The plaintiffs went up under the 
Letters Patent but their appeal was dismissed. 
The plaintiffs then sought to execute that portion 
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EXECUTION or DECREE—coneld. K 


. 

of the decree of the District Judge which ordered 
the demolition of the constructions: 

Held per Piggott, J., Walsh, J., dissenting), that the 
execution Court could not be permitted to get 
round the terms of a decrec, which was on the 
face of it perfectly clear and unambiguous, and 
that plaintifis, not having applied for review of 
judgment to the single Judge of the High Court 
or challenged the decree on this point under the 
Letters Patent, were not entitled to seek relief by 
asking the Court executing the decree to interpret 
it in the light of the pleadings and of the record 
generally, soas to put a meaning upon it incon- 
sistent with its plain and unambiguous terms, 

Per Walsh, J—When the withdrawal was made 
in the High Court, the District Judge’s decree so far 
as it related to the removal of the buildings became 
final. . 

Even if the decree was crroneously dratwn® up in 
the High Court, the High Court had inherent powers, 
and ought to amend it in the present appeal. 

A decree of a Court cannot operate upon a 


. subject-matter which was not before the Court. 


A decree can only operate apon the pleadings. It 
cannot operate upon or be construed as dealing with 
any matter not in the suit. e 

The practice of construing decreesediscussed. A 
MUHAMMAD MARUF v. SULTAN AHMAD 344 


EXECUTION PROCEEDINGS—Right of Court to. 
review or vary decree 787 


EX PARTE DECREE, defendant’s right to set aside, 
when not personally served after due diligence of 
serving officer. 799 

~ — Merits, decision on—Defendant’s evidence 
partly vecorded— Default of defendant on adjourned 
hearing — Remedy—Civil Procedure Code (Act V of 

1908), Q IX, r. 18, O. XVII, r. 3. . 

Where some of the dofendant’s evidence is 
recorded and he makes default on on adjourned 
date of hearing and the Court proceeds to decide the 
suit on merits, although professing to pass an er 
parte decree. the defendant’s remedy lies by appeal 
and not by application for setting aside the er parte 
decree O. BISMILLA Buc v Azam ALI Bea, 3 O. L 
Jal27 865 
Sale of defendant’s holding in execution — 
Setting aside of decree—Mesne profits enjoyed by 
decrec-holder purchaser, claim for, in restitution — 
Nature of remedy—Conversion of plaint into ap- 
plication under s. 47, ©. P. C. 747 


EXPERT EVIDENCE—Corroboration 315 


FISHERY, sight of—Union of two rivers—Fishery 

owners, rights of, in united waters. . 

Where a stream or river flows into another, the 
owners of the fishery rights in the fermer river do not 
necessarily become entitled to share in the fishery in 
the mingled waters of the two rivers. The test to be 
applied to determine the right is, whether the 
invading river has lost or retained its identity ih 
the united waters. No hard and fast rules cau be 
laid down to ascertain the conditions inwhich the 
river may be said to have lost or retained its identity, 

_thongh in extreme cases, as whera one river is 
insignificant in size in proportion to the other, thg 
_ matter is easily decided. C Saripa Prasan Roy r. 
Musaxan Yusur, 24 C, L. J. 158 228 
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FOREIGN JUDGMEN®, suit on—Scope of enquiry— 
Foreign judgment being contrary to natural justice 
~—Civil Procedure Code (Aot V of 1908), s. 13. 


Suits based on foreign judgments should not he 
dismissed on the ground that they are contrary 
to natural justice merely because such rules as 
obtain in British India are not, in a more rough 
and ready Court of a Foreign State, regarded as 
being of imperative force even if, in such a State, 
they are of legal application, P Munk SHAH vw. 
Tara SINGH, 13 P. W. R. 1916 255 


FOREIGNERS ORDINANOE (III or 1914), Ss. 3, 4, 
- [—Infringement of order under a, 3—Procedure for 
~ trial of offender—Appeal, right of—Criminal Pro- 

cedure Code (Act V of 1898), ss. 5, 408. 

An ordinance is alaw and an infringement of its 
provisions is an offence. Consequently an inquiry into 
such an offence must, under section 6 of the Criminal 
Procedyre* Code, be dealt with according to the 
provisions of that Code, unless there is any other 
enactment in force prescribing a different method of 
inquiry into such an offence and in the case of an 
offence under Ordinance III of 1914, unless there 
are rules promulgated ir exercise of the power con- 
feyred by section 7 of the Ordinance. 

Where, therefore, the petitioner was charged with 
having infringed an order under section 3 of 
Ordinance IIT of 1914, arid the District Magistrate 
held a regular trial under the Criminal Procedure 
Code andtonvicted the petitioner: 

Held, that the District Magistrate was bound 
as he did, to conduct the trial in accordance with 
the provisions of the Criminal Procedore Code and 
that accordingly an appeal lay to the Sessions Judge 
under section 408 of the Code. P SAER SINGH v.’ 
EMPEROR, 10 P. R. 1916 CR; 15 P. W. R. 1916 ỌR.: 17 
Cr, L. J. 225 641 


mm B8. 4, 7 ` Ni 641 
FORFEITURE or LEASE. See LEASE. h 
FORGED DOCUMENT. See Prenat Cons, s. 474. |, 


FRAUD—Bank, deposit of money in—Proof of 
payment 176 


, condonation of — Frand pleaded in defence tp 
an action—Limitation . 37 


FRAUDULENT TRANSFER, by guardian, effect 
of 188 


Transfer in favour of children 744 
GENERAL OLAUSES ACT (X or 1897), S. 3 (25) 
; 45 











0 
8.6 27, 349 


GIFT. Set HINDU Law. 

-o~—~ Money left with third person as donee’s money 
—Money payable on majority or demand os donee— 
Completion of gift—Privity of contract —Deposit— 
Loan——Presumption—Limitation Act (IX of 1908), 
Sch, I, Art. 60. 

A donor, with the intention of making a gift of 
some money to his granddaughter, left the money 
with the defendant with the direction that he would 
pay itto her when she attained her majority or 
when she might demand it, with interest at a 
certain rate. In defendant’s book the money was 
shown as that of the donee; 


CASES. ` {1916 


GIFT—coneld. 


* Held, (1) that there was a completed gift by the 
donor to the donee and that, therefore, no question of 
privity of contract arose; 

(2) that the money being a deposit with the defend. 
ant, a suit for its recovery would be governed by 
Article 60 of Schedule I of the Limitation Act. 

Per Seshagiri Aiyar, J—There is only a thin 
difference between a loan and a deposit. Where the 
arrangement is that the money handed over is to be 
paid to a third party on demand or on the happening 
of a specified event, the transaction should be 
regarded as a deposit and not as a loan, 

If there is any doubt as to whether a transaction 
amountstoa loan ora deposit, the presumption is 
that it isa deposit, and not a loan. WI NARAYANAN 
ÜHETTYAR v. VELLAYAPPA CHETTYAR, (1916) 1 M. W, 
N. 206; 19 M. L. T. 237 347 


GRANT—Rent-free service grant— Grant, non-transfer- 
able—Purchaser of rent-free grant, title of, as 
against grantor, 

A rent-free grant made in lieu of service is non- 
transferable, and the purchaser of such grant from 
the original grantee cannot acquire any valid title as 
against the grantor. U PBR GIRDHAR GOPAL v. 
GAYA Prasan, 3 O. L. J. 285 672 


GROVE, when liable to assesmont— General sasen 
Trees planted by occupancy tenant—Mortgage 
of grove—Death of mortgagor without heirs—Suit to 
eject mortgagee—Agra Tenancy Act (II of 1901), 

3. 58. 

A transfer of a grove by means of a usufructuary 
mortgage isa perfectly valid transfer and vests the 
rights of the mortgagor in the mortgagee. 

Where, therefore, on the death without heirs of an 
occupancy tenant, who had planteg a grove on the 
land in his occupation and subsequently mortgaged 
the grove, the landlord sued to eject the mortgagee: 

Held, that the mortgagee could not be ejected, for 
the right of the mortgagor to occupy the land so 
long as the grove lasted had been transferred to him 
by the mortgage. U P B R Bent Rar v. Ram PRASAD 
Rat i 84 


GUARDIAN AND MINOR—Alienation of minor sons’ 
property by mother, validity of—Right of sons to 
deal with property alienated 85 





Fraudulent sale by guardian, only voidable— 
Minor’s right to possession, extinction of, after bar 
of right to avoid sale 188 


GUARDIANS AND WARDS ACT (VIII or 1890), 
e Ss. 1, 34 38, 45, 47, 50—Appointment of guardian of 
property on furnishing security—Confirmation of 
order after security is furnished—Appeal against 
latter order, whether lies—High Court Rules under 

8. 50—Muffasil Courts, practice of. 

An appeal lies only against the order appointing 
# person guardian of the property of a minor, and 
not against an order approving of the security 
furnished by him and ratifying the original appoint- 
ment, inasmuch as such order is not appealable under 
section 47 of the Act. 

Per Sadasiva Aivar, J—The Guardians and Wards 
Act, 1890, does not provide for two ordors viz, an 
interim order’ of approval and a ‘final order’ of 


‘appointment of the guardian of property, nor does 
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it postpone the appointment till security is furnished. 
On the other hand, the appointment has to precede 
the requisition for and the furnishing of security. 

Rules and forms made by the High Court under 
section 50 of the Act requiring the appointment to 
be postponed to the furnishing and approval of 
security are uliva vires. 

Per Moore, J.—The rules framed by the High 
Court under section 50 of the Act are intra vires 
and the procedure prevailing in the Muffasil Courts 
of first making the appointment conditional on 
security being furnished and of confirming the same 
later on being satisfied with the security or treating 
the petition as pending till proper security is 
furnished, is correct. WI GoppamMaL v. SRINIVASA 
ATYANGAR, 80 M. L. J. 508 432 





by guardian — Agreement to pay interest not sanction- 
ed by Court, whether binding on minor—Duty of 
minor to restore benefit received—Court’s power to 
award compensution——Respondent, whether can claim 
additional relief by cross-objections. 


Plaintiff sued to recover a certain sum of money 
with interest at 9 per cent. per annum as agreed, due 
on the foot of two mortgage-deeds, dated 10th August 
1904 and 3lst August 1905, respectively, executed 
by one Musammut H. B.on behalf cf herself and as 
guardian of her two minor sons and one daughter. 
His claim was decreed. The said sons and daughter 
appealed: 

Held, thot 9 per cent, per annum was a reasonable 
rate of interest; 

12) that the guardian’s agreement to pay, interest 
and to make that interest a charge upon the property, 
though not sanctioned by the District Judge, was 
under section 30 of the Guardians and Wards Act 
merely voidable at the instance of the minors; but 
that, inasmuch as the guardian could not have suc- 
ceeded in borrowing money unless she had agreed to 
pay interest and the loan was in the interosts and for 
the benefit of the minors, they could be allowed to go 
back upon the agreement only on the condition that 
they on their part restored all bencfits which they 
had received under it, i.e., the principal amount and 
a reasonable interest thereon; | ` 

(3) that, notwithstanding the expiry of four years 
from the date when the term of the mortgage-deed of 
August 1904 camo to an end, the Court was entitled 
to award reasonable interest by way of compensation 
or damages for at least six years after the expiry of 
the term of the mortgage. 

Where a cross-objection was filed to the effect that 
the decree should have been in the form set forth in 
Appendix D of the 1st Schedule to the Civil Procedure 
Code, No. 4, the object in view being not so much to 
have the decree put in a proper form asto obtain a 
right to claim interest not merely up to the date of 
the judgment of the lower Court-but up to the date 
of realisation: 

Held, that the relief claimed in this indirect Way 
could not be allowed, and that the respondents should 
have either applied to the lower Court to amend the 
decree or appealed in-respect of any additional 
interest that they claimed. P MUHAMMAD ISMAIL v. 
“Gaunt PARSHAD, 24 P. R. 1916 916 


æ Ss. 34, 38, 45, 47, 50 432 
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GUARDIANSHIP, See MUHAMMADAN Law. 


GUJARAT TALUQDARS’ ACT (Box. Atr Vior 
1888), S. 33 198 


HIGH COURT, power of, to report erroneous con- 
viction to Government where remedy by appeal or 
revision barred by Statute 647 


HINDU LAW—ADOPTION—Adopted sou, position 
of—Taiukdari or non-talukdari property, effect of ~ 
496 

rights vested before 











, effect of, on 
adoption Mitakshara. 

An adoption under the Mitakshara has the effect 
of divesting the adopted gon of all rights to the 
property of his natural father, even where the pro- 
perty lad become exclusively vested in him before 
the adoption. 

Per Shah, J.—There is nothing repugnant to Hindu 
Law in insisting upon what is a necessary incident 
of an adoption and in preventing an adopted son from 
taking away with him to his adoptive family the 
property which may have devolved upon hjm in the 
family of his birth, The divesting of vested estates 
is by no means an uncommon incident of adoption 
under certain circumstances, and seems to bo quite 
consistent with Hindu Law. B DATTATRAYA SAKHARAM 
Dever v. Govind SAMBHAY KULKARNI, 18 Bom. L. R. 
258 423 
- — — Essential portion of the ceremony— 

Khatris of Lahore— Adoption of daughter's sti, whe- 

ther valid. s ` 

Jn the Punjab the strict Hindu Law ceremonies 
are rarely observed in their entirety, ande the giving 
and accepting of a child in adoption is all the 
ceremony that is essential, 

A rule of custom exists among the Khatris of Lahore e 
by which the adoption of a daughter's son is valid. 
P NIKKI v GUJAR MAL 478 


—--— ALIENATION—Gift by widow- Transfer of 
life-interest —Donee allowed to alienate property, 
effect tf—Burden of proof- Document, aonstruction of. 
A gift by a Hindu widow of property in which she 

has only  life-interest passes nothing to the donce 
beyond her limited interest, and a provision in the 
document empowering the donee to alienate the 
property by gift cr sale exhausts its force on the 
widow’s death. 

The onus of proving tHat an absolute estate passed 
by the gift of a Hindu widow lies on those assert- 
ing it. 

Per Coutts Trotter, J.~ A Judge should not be 
guided in construing a document by evidence as to 
what the parties meant, thongh he can look at the 
surrounding circumstances to find out the matters 
with reference to which they were contracting, 

Per Seshagiri Aiyar, J.—-The absence of words in a 
deed of gift by a widow thatthe estate was to be 
enjoyed from ‘son to grandson’, isan indication that 
the donor parted only with a limited interest. 

Quzre.—Whether the principle of Hindu Law that 
an alienation by a widow can be validated by the con- 
sent of the reversioners can be applied to gifts by 
life-estate owners ? M VBERAKKAL v. THIRUMAKKAL 

596 

—— by widow—Mitakshara— Debt izcur- 

red jor daughter's daughter’ s marriage, whether charge- 

able on husband’s estate—Daughter’s daughter, resi- 
dence with maternal grandmothsr before marriage— 
2 
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HINDU LAW-— contd, 


Jforal slugy—Right to maintenance from maternal 

grandfather's proper tf Construction of document— 

Mortgage of widows ‘right and interest’, meaning of. 

A daughter's daughter, in a Mitakshara Hindu 
family, has no legal claim for maintenance from 
the estate lett by her maternal grandfather. 

The marriage of a daughter is a religious act 
and a widow should charge her husband's estate 
with the costs of the marriage of the daughter 
and the daughter has also a right to be maintained 
by the estate. 

As, after marriage, the daughter enters into the 
family of her husband, her daughter has no claim 
to have her marriage performed ont of her 

‘maternal grandfather’s estate. The fact that she 
was always living with her maternal grandfather 
and wasanorphan at date of her marriage casts 
a moral duty on the grandmother to have her 
properly married, but will not be a legal necessity 
of such a nature as to bind the estate. 


A mortgage by a- widow of her ‘right and 


interest’ ïn “her husband’s estate does not indicate ` 


necessarily that she 
interest. 

Per Roe, J.—A widow’s estate cannot be made 
liable for expenses incurred in discharging a moral 
obligation, though it was? brought on the widow’s 
family by reason of pressure of “local Hindu opiñion. 
When he moral obligation is brought about by the 
widow's voluntary act, all,the consequences of that 
initial voluntary act must be considered in themselves 
véluntary gbligations, and not legal obligations for 
which her hasband’s estate could be encumbered. 
PAT NARAINBATI KUNWARI v. RAMDHARI SINGH, 20 
0. W. N. 784; 1 P. L. J. 81 277 

. 


— ALIENATION by widow of proprietor— 
Reversioners, whether can contest alienation in pre- 
sence of daughter. 

Reversioners of a deceased Hindu can, despito the 
existence ofa daughter, sup fora declaration that 
an,alienation made*by the widow of the deceased 
shall not affect their reyersionary rights. P Tek 
CHAND v., Soman SINGH, 27 P. R. 1916 831 


——— APOSTAOY — Guardianship of: fatierless in- 
fants, mother’s right to, when she wishes to become 
Christian— Guardian of Hindu infants, duties of. 
When the widowed mother of Hindu infants 

becomes a Christian, that will not of itself bea 
ground for removing her from the guardianship 
of the infants, provided that sho be ina position 
to satisfy the Court that she will beable to carry 
out the obligations which the law imposes upon her 
of bringing up herchildren in the faith of her 
husband. 

The fact that afalse charge of immorality was 
made agains} the mother of infants by the brother of 
her deceased husband in his application for guardian- 
ship of the infants, mustnecessarily be taken into 
consideration in auy*order whjch might be made by 
Court in regard to the guardianship, “for the mother 
cannot be expected to live with tho family who have 
madg meh a charge against her. C Dwisapapa 
KARMAKAR v. Miss Barteau, 20 C. W. N. 608 632 


—-DEBT ~ Debt of father—Liability of son— 
Absence of son's consent to loan—Family necessity 
— Application of money for immoral purpose—Proof. 


mortgaged only her life- 
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Under Hindu Law, the liability of ason to pay 
his father’s debt arises from a moral and religious 


i dħty, and is not affected by the absence of the 


son’s consent, the son being au adult at the time, or 
by family necessity. 

A son is, however, exempt from liability if he 
can establish that the father was: guilty of applying 
the money borrowed for an immoral purpose. The- 
connection between the raising of the money and 
its expenditure for a specific immoral purpose must 
be shown, though direct proof is not necessary that it 
was spent on any particular person. PAT BHAGAT 
Mat SAHU v. ABDUL KARIN, 1 P. L. J. £6 23 


——- ~- DEBT—Father—Mortgage of joint ancestral 
property—Sons, suit against—Legal necessity, want 
of, pleaded — Burden of proof—Proof, nature of—Mort- 
gagee, what to prove—Immoral purpose of debt also 
pleaded—Sale of mortgaged property sought—Simple 
money-decree, prayer in appeal for, whether can. be 
allowed, 

Where in a suit against the sons of a Hindu father 
upon a mortgage of joint ancestral property executed 
by the father, the defence set upis that there was 
no legal necessity for the mortgage soas to hind 
them, it lies upon the mortgagee to prove either that 
the debt was borrowed for a legal necessity and is 
accordingly binding upon the joint family property 
or to show, at any rate, that he made some 
enquiries with the object of satisfying himself that 
ihe money was being taken for purposes which are 
considered legally binding. 

And, if in such acase there is a further defencé 
that the debt, if incurred, was contracted for 
immoral purposes, but the mortgagee prays only for 
a decree’ for sale of the mortgaged property and the 
case is decided on the basis that there was no legal 
necessity for the mortgage, he cannot subsequently 
be allowed in appeal to ask in the alternative 
for a. simple money-decree, inaSmuch as tho 
defendants would otherwise be put toa disadvantago 
for no issue as to the question of immorality had,been 
raised and decided. O BUDHAN DAL t- JAGAN Natu, 
8 0. L. J. 214 757 
~GIFT to daughter and son-in-law, whether 

creates joint tenancy—Devolution of estate où 

daughter's death—Transfer of Property Act (IV of 

1882), 8. 58—Lransfer in favour of children—Fraudu- 

lent transfer. 

Where a Hindu male owner gives his property to 
his daughter and son-in-law during their marriage 
tobe enjoyed by them in common, they take the 
property as tenants-in-common and not as joint 
tenants with right of survivorship. 

On the death of the daughter her moiety of the 
gift would descend in accordance with the rules 
governing stridhanam pyoporty to her son, unless she 
has effected a valid transfer of it during her life. 

A transfer of all the properties of a person in 
favour of his children by his fast wife, at a time 
when he was about to marry a second wife and in 
comsideration of his being permitted to dé so by 
the relations of his first wife, is not a transfer in 
fraud of creditors and is not voidable under section 
53 of the Transfer of Property Act, 1852, even 
though the transferor was heavily indebted at the 
time. WI Kapint Gounpan v. SARANGAPANI, 3 L. W. 
287; (1916) 1 M. W. N. 288 744 
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—JOINT FAMILY —Alienation by father— 

Suit by son contesting it—Alienation and alienor’s 

death prior to 1900 — Limitation—Punjab Limitation 

(Ancestral Land Alienation) Act (1 of 1900) 253 

~~~ — Debt by manager—Liability of co-par- 
ceners —Family necessity—Burden of proof—Duty of 
lender. 

A lender of money, when advancing money toa 
manager of a joint Hindu family, is bound to satisfy 
himself by due enquiry, honestly made, that the 
advance is reqaired by the manager, as borrower, for 
` a valid family necossity and for the benefit of the 

estate, The debt binds the other co-parceners, 

whether they be adults or minors, 

Por Atkinson, J—If the lender acts honestly and 
makes due enquiry, then, even though the necessity 
may not in fact exist, he has satisfied the onus 
imposed on him by law. PAT MANDIL Das v, Marcu 
Nagsin Dusey, 1 P. L. J. 39 742 


—— Deed executed by adult member and 
ladies belonging to family, validity of — Karta —Legal 
necessity~ Minor member, when bound by deed eze- 
cuted by major member. 

The mortgagee rights belonging toa joint Hindu 
family, consisting of two brathers one of whom was 
major and the other minor, could not, in view of the 
circumstances of the family, but be assigned and were 
assigned for the best sum then available. All the 
consideration-money was found tohave been expended 
for purposes which were for the henefit of the joint 
family. The deed of assignment was executed by 
the major brother, who did not therein purport to act 
as family manager on bebalf of his minor brother, 
and by two ladies belonging to the family, who 
doscribed themselves to be owners of portions of tho 
mortgagee rights which were being transferred: 

Held, thatıt must under the circumstances bo taken 
that the major brotlfer in executing the deed hud been 
acting as karta on behalf of the joint family. = | 

Held, further, that the assignment, being justified by 
a legal necessity, was binding upon the minor 
brother, although he had been no party to the deed, 
O RUKMIN Kuar v. Asiq Husain, 40. L. J. 32” 3 
of father and son—Alienution by 

jather of all family property—After-born son, right 
of, to set aside ulienation—Alienation, whether ope- 
rates as division in status—Failure of son to impeach 
alienation on behalf of his after-born brother also, 
effect of—Suit by after-born son to recover his share 
—Limitation—Limitation Act (IX of 1908), Sch. I, 
Art. 126. 

Where a Hindu father alienates the whole of the 

- family property belonging to himsolf and his son, a 
son born subsequently acquires no right to a share in 
the property and cannot sue toéet aside the aliena- 
tion and recover his share, as there is no property 
held jointly. 

Such a claim, assuming it to be tenable, is govern- 
ed by Article 126, Schedule I, of the Limitation Act, 
Por Sadasiva Aiyar, J.- Tho alienation by a co- 
parcener of his interest in allthe family properties 
without exception operates as a division in status 
and the alienor ceases to be a memberof the 
joint Hindu family. If there is o:ly one other 
co-parcener at the time, the family ceases to exist. 
Per Moore, J. (contra)—-Where a father alienates his 
share in the whole of the family properties he conti- 
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. Rues to be a member of the joint family oven with sons 


subsequently bom, but the latter can claim no 
share, no property being in existence at the dates of 
their birth. M  SOUNDARARAJAN u, SARAYANA 
PILLAL 80 M. L. J. 592 794 


JOINT FAMILY —Grant, ancient, in name of 
one member—Presumption — Ejectment, suit for— 
Title—Burden of proof—Waiver, proof of title by, 
whether binding on third party. i 
An ancient grant made to a member of a joint 

Hindun family must be presumed to be a grant to the 

family and not to the individual 

Mm a suit for ejectment the plaintiff must prove 
his own title. No title can be acquired against a 
third party by a waiver not binding on that party, the 
more so when such waiver is, to the knowledge of 
the Court, false. 

Plaintiff sued to eject defendant from property. 
which, she alleged, was acquired by her faéhey who 
was a member of a joint Hindu family: 

Held, that it was plaintiff’s duty to prove that the 
property was her father’s separate acquisition and 
the fact thatthe other members of the family did 
not contest that position, „could not dispense 
with such proof as against the defendant who was 
a stranger. PAT Durea Bar v. Sora Sinan 827° 
—~-—|comprising minor memters—-Mna- 

ger, power of—Ancestral eskate, property acquired at 

expense of—Minsr members, whether bound by trans- 
fer made by manager— Benefit, enjoyment of,eeffect of 

—Transfer by manager, whether holds good—Iro- 

perty, ancestral, and property acquired by it, both 

mortgaged — Mortgagee, position of—Eyuity— Court, 
discretion of.- 

There is nothing in the Hindu Law to prevent the 
head and manager of a joint family, comprising minor 
members, from doing anything in the interests of the 
family which any other prudent manager may have 
done under” similar circumstances, eg, an advan- 
tageous acquisition of some property at the expense 
of the ancestral estate. And a transfer of such estate 
made, in the interests of the family, that is, to enlarge 
the means of its subsistence, may thus be as binding 
on tho minor members as one made to pay antecedent 
debts or to meet an immediate necessity; and they 
cannot, on attaining majority, impeach the trausfer 
of thich the benefit has been enjoyed. 

Where the ancestral property of a joint Hindu 
family and some other property acquired at the 
expense of tho former property are both mortgaged, 
the Court may in equity not allow the mortgagee to 
proceed against the former property ro long as the 
latter is not exhausted, if the latter property is 





pn 





*available and adequate to satisfy his debt. Q 
MUNESHAR BAKHSH SINGH v. ARJUN SINGH, $0. L. J. 
237 738 


. 








—— Mitakeshara— Alienation by father— 
Sows right to impeach only when purpose illegal or 
immoral—Inadequucy of consideration, whether ground 
for setting aside alienation—Manager, powers uf. 
Under the Mitakshara School of Hindu Law, thot 

powers of a father are greater than those of the | 

manager of a joint family, and one of those powers 
is to alienate the family property for the purpose 
of satisfying an antecedent debt contracted by him- 
self, provided only that the debt is not tainted with 


ilegality or immorality. e 
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f Thesproperty alienated out of the family can be , A minor co-parcener in a joint Hindu family" 


recovered by.the sons only on proof of the illegal or 
immoral purpose of such debt. 

Inadequacy of consideration may be a ground for 
setting aside an alienation by the manager of a 
family, but it will not invalidate an alienation by 
a father, although he is manager of a joint family, or 
entitle the sons to sue for the recovery of the property 
alienated. © JUGUL KISHORE v. RAGHUBAR Binea, 


—~——- JOINT FAMILY — property — Alienation, 
invalid— Member born after alienation, when competent 
to attack it-—Ratification by sons in ewistence, when 
binding on after-born son. 

The alienation of joint family property, which the 
Hindu Law declares to be binding upon a member of 
the family born after the date of the alienation is a 
valid and not aninvalid alienation. A member of 
a joint Windu family is, therefore, entitled to attack 
an alienation of the joint family property made 
before his birth, if ‘invalid. 

Ratification of such alienation by the members 
in existence at its date will not bind the after-born 
member, if made afteyhis birth, O Murari Lat v. 
Janira SAHAI 3 0. L. J. 180° 447 


— -——-—-Survivor, if successor — Deci- 
sion of Revenue ,Court—Appeal to District 
Judge, maintainability of— Court, duty of 26 

Sig eag trade—Mitakshara — Debt incurred 
by manuger ~ Property acquired to detriment of family 
property, liability of—Special education of co-par- 
cener, funds for—Preswmption, initial—Evidence Act 
(I of 1872), ‘s. 44—Cessor of commensality, whether 
amounts to separation—Division Bench— Difference 

|. of opinton—Reference to Full Bench, competency of — 
Punjab Courts Act (III of 1914), s. 10-—Givil Pro- 
cedure Code (Act V of .9U8), s. 98 (21, O. XLI, rr. 4, 
t8—Non-appealing parties, right of, to “be heard in 
support of appeal, 4 


Per Rattigan and LeRossignwl, JJ. (Shah Din, J., 
dissenting).—A member of a joint Hindu family 
which admittedly possesses joint property, must be 
presumed in the ordinary course of things to have 
received his educationg whether special or ordinary, 
at the expense of his family and his family property 
and the burden of proving the contrary would rest 
upon him. 

Per LeRossignol and Shah Din, JJ.—Property 
acquired by a member of a joint Hindu family to 
the detriment of the family and as the result of a 
special education or training received with the help 
of the joint property is liable for a debt contracted 
by the manager in the course of a joint family” 
business, : 

Order XJI, rules 4 and 33, Civil Procedure Code, 
do not apply tq parties who, do not exercise thé 
right of appeal and ere made proforma re- 








spondents by the parties who have appealed from the | 


decree which was passed against them. The non- 
*appealing parties cannot claim the right to be heard in 
a support of the appeal. 

Per LeRossignol, J.—-Mere cessor of commeusality 
is not conclusive proof of disruption of a joint Hindu 
family, especially when the cessor was a mere acci- 

e dent and was forced upon some of the members by 
he circumstances of their professious. 


carrying on an ancestral business is liable during 
his minority only to the extent of his interest in 
the joint family property. On reaching majority, 
however, he may sever his connection with the- 
joint family and partition his neb share, i.e, his ° 
share after deduction of the joint family debts 
incurred during jointuess and thereafter be free 
from all liability in respect of the family he has 
quitted. Should, however, he elect to remain in the 
family, he impliedly undertakes responsibility for’ 
future family debts, but, except in cases when he is 
an actual contracting party, his liability is confined ' 
to his share in the joint estate. Unlike a contractual 
partner, he will incur no personal liability. 

The credit which the manager of a joint family 
is erttitled to pledge is the credit, not of the several 
members, but of the family as a quasi-corporate body. 

As accretions to joint property due to the employ-- 
ment of joint property are joint property, property 
acquired by members with ‘the help of the family 
property till partition and disruption is liable for 
the debts of the joint family business. 

Where a member of a joint Hindu family has 
received a special education or training, the presump- 
tionis that it was acquired with the assistance of, 
the family funds. The presumption may, however,. 
be rebutted by any person asserting the contrary. : 

Per Shah Din, J.— There is mo initial presumption |: 
that a special education or training received by a 
member of a joint family was to tho detriment of 
the family estate and the onus is on the creditor,, 
seeking to make the separate or acquired properties 
of such member liable for a family debt, to prove. 
that the acquisition was made with the assistance of, 
the joint funds, í 

Per Curiam.—A Divisional Bench of the Punjab 
Chief Court cannot make a refenence under section- 
190 (2) (b) of the Punjab Courts Act when the. 
members of that Bench have differed ona point of 
law, as that section comes into operation only when, 
any given contingency is not provided for by any 
other enactment in force. The proper course is to, 
refer the point of law under the proviso to section 
98, Civil Procedure Code. P Gokan CHAND v. HUKAM 
CHAND-NATHU Mat, 109 P. W. R. 1916 714 
~~~ —MINOR — Testamentary appointmnnt of 

guardian by father—Joint and trust properties, 

right of appointing guardian to—Will, genuineness 
of —Burden of proof—Thirumatigai, whether pri- 

vate property 766 
——- — PARTITION - Family temple, mode of parti- 

tion of —Right of family members to perform ordinary 

worship in such temple. 

Under Hindu Law a place of worship, such as a. 
private temple of a family, cannot be divided by. 
metes and bounds solong assome of the family 
members desire its continuance. ` 

The holders of such property are in the same 
position as the holders of an hereditary office and the 
only way of subjecting such property to partition is 
by means of a system of management by each 
member in rotation. i = 

Even where the property is being enjoyed by 
rotation all members of fhe family are entitled to 
perform ordinary worship in the temple at any timo, 
though it may not be their turn of management. S 
SAKHAWATRAI v. PARTABRAL, 9 S. LOR. 209 909 
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——- —PARTITION, partial—Suit for purtition* 
of properties reserved ~Nature cf proof—Burden of 
proof—Possession within 12 years priorto suit— 
Limitation—Findings to be arrived at on pleadings} 
Tn a suit for partition, if it is clear that there has 

been a partial partition, the burden of proof is on 
the plaintiff to show that there has been no parti- 
tion of the properties of which partition is claimed, 

It is also necessary thas the plaintiff should show 
that he was either in possession at the date of suit or 
within 12 years prior to it. Adverse possession by 
defendants for 12 years prior to the institution of the 
suit bars the claim. 

When the plaintiff makes a definite case of posses- 
sion by himselfin the plaint, he cannot be allowed to 
make in appeal an entirely new case of possession 
through co-sharers in order to save the bar of 
limitation. 

It is extremely dangerous for a Court to arrive 
at a conclusion which is not in accordance with the 
case of either side, and each case must be fought 
upon the pleadings. PAT SINGHESWAR MISSIR v. 
RAMESHWAR JHA 466 


- —REVERSIONER—Loan raised by mortgage 

utilised in payment of widow’s debts—Keversioner 
` not found entitled to, property mortgaged —Real 
, owner, if bound by mortgage 673 


SALE—Mitakshara—Mortgage-decree against 
Jather—Execution sale—Right of sons to redeem— 
Avoidance of sale before redemption—Limitation Act 
(IX of 1908), Sch. I, Art. 12. 

A decree on a mortgage against a Hindu father 
governed by the Mitakshara-binds the’ sons’ interest 
in the joint estate, even though the sons were not 
joined as parties to the suit. 

» Where, in executzon of the decree, the property has 
Geen sold, the sons cannot exercise their right to 
redeem, ifany, without first.setting aside the sale 
within the time prescribed by Article 12 of Schedule 
I of the Limitation Act. . 

Quere.—Whother a Mitakshara son can sue to 
redeem, if he has been, deliberately and with notice 
of his existence, omitted from a suit upon a mort- 
gage made by his father PAT Buona JHA v. KALI 
Prasan, 1 P. L. J. 180 288 


—SUCCESSION — Mitakshara — Adopted son, 
rights of, as compared with natural son—Interpre- 
tation of special texts of Hindu Law, rules for—~ 
Stridhan of widow, right of an adoptive step-son to 
inherit, i 
Under the Mitakshara Law adoptive and natural 

step-sons of a Hindu widow have equal rights ofe 

succession to her stridhan property as sapindas of 
her husband. ` 

The text of.Manu which says that “if among the 
wives of the same man one becomes mother òf a 
son, by that son all of them become mothers of 
male children”, does not operate to make the sone 
of the husband by one wife the issue of the rival 
ewife for the purpose of succession to her. 

Obiter dictum.— Under the Hindu Law the rights 
of an adopted son inthe family of the adopter, 
unless curtailed by express texts, are in every 
respect similar to those of a natural son. 

Per Mookerjee, J.—The text of Vasistha which 
says that if after an adoption, a legitimate son be 
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born, then the adopted son shall obtain a fourtly share, 
should not be extended to cases not comprised 
strictly within its letter and spirit. 

A special text of Hindu Law forming an exception 
toa general text should be construed strictly and 
applied only to cases falling clearly within it. € 
GuNGADHAR BOGLA v. Hira Lat Boeta, 20 ©. W.N, 
489; 23 C. L. J. 372 10 


SUCCESSION — Mitakshara —- Bandhu — 

Grandfather's daughter's son's son, whether heir. 

A grandfather's daughter’s son’s son is a legal heir 
under the Mitakshara School of Hindu Law. 

Per Roe, J—Although the position of a bandhu 
in Mitakshara Law is based on consanguinity, it must 
still be supported by the right to offer oblations to a 
common ancestor. PAT HARIHAR CHARAN v, JANG 
BAHADUR 183 


Mitakshara— Daughter of wnele of last 
male owner, whether entitled to succeed ° © 
According to the Mitakshara system of Hindu Law, 
a daughter of the uncle of the Jast male owner is not 
entitled to inherit the property, even though there are 
no other heirs. P BIBI Sopyan v. HARSA SINGH, 51 
® 





— 








P. R. 1916 585 
EA Mitakshara—Maternal uncle's son, if 
preferential heir to mother’s sister's son. . 


A maternal uncle’s son is a prefefential heir as 
compared with the mother’s sister’s son. A RAMe 
OHARAN Lal v, RAHIM BAKHSH, 14 A. L. J, 688 108 


~ -— —— —~ Mitakshara—Reversioner—Burden of 
proof—Samanodakas, meaning of—Relationship, 
how far ewtends—Gotraja and Bandhu, contest 
of preference—Appeal, second— 
Burden of proof, wrong view of —Remand. 


It is incumbent ona plaintiff seeking to succeed 
to property as a reyersioner affirmatively tg establish 
the particular rélationship which he puts forward ag 
well as to satisfy the Court that to the best of his 
knowledge there are no nearer heirs. But he cannot 
be expected todo anything more. Jt is for those 
who claim that their kinship is nearer than that of 
the plaintiff to prove that relationship, 

The relationship of samanedakas extends only to 
tle fourteenth degree and on anthority as well 
as for reasons of expediency itis not desirable to 
extend the meaning of the term to persons beyond 
the fourteenth degree of relationship to the deceased. 

A gotraja will not be preferred to a bandhu unless 
he is able to trace his descent from a common 
ancestor. 

The decision of an appeal on a wrong view as to 
the burden vf proof will entail a remand in second 
appeal. M RAMA Row v. KUTTIYA Gounpen; 3 L W, 
331; 19 M. L. T. 275; 30 M. L. J. 514 294 


. 
—WIDOW—Co-widow's right to partition pro. 
. perty——One co-widow, ‘whether can alienate: her 

- share 675 
-—— Rent-decree against widow—Execa. 
tion after widow's death—Tenure in hands of re. 
versioners, liability of, for ‘sale—Bengal Tenancy 
Act (VIII B. C. of 1885), s. 65. 
A tenure or holding in the hands of the reversionary 
heirs after the death of a Hindu widow remains 
liable in respect of decrees for jts arrears of rent 
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obtained against the widow when she held it as 
heiress to her husband. C ASHUTOSH MOORERJEE v. 
AKHOY KUMARI DERI 581 


WIDOW — Settlement decree in 
favour of widow—Reversioners’ right in property 
decreed in favour of Hindu widow at Settlement— 
Adverse possession against widow—Confiscation of 
proprietary rights in Oudh, effect of. 

One G and his ancestors were in possession of a 
village which they had obtained under a birf-deed 
from a talugdar. After the annexation of Oudh, 
the first summary settlement was made with G. 
Thereafter G died and his interest devolved on his 
nephew S and on the death of the latter the entire 
family property devolved on his widows, R and M. 
R and M jointly with the widow of G claimed the 
village at the Regular Settlement on the strength of 
its having been granted to the ancestors of their 
husbagdse by the talugdar. The Settlement Court 
granted them a decree subject to the rights of their 
co-sharers: 

Held, that as all the three ladies lived jointly 
and the widow of G never set up any title adverse 
to R and M, her jointenjoyment of the property 
with them was not prejudicial to their interests: 

Held, further, that the widows were given the 
villa&e as representing a certain stock or body of 
proprietors withthe detils or particulars of which 
ethe Government did not care to concern itself, that 
the Settlement decree did not confer on them greater 
rights than they had before the confiscation, that 
their possession even after the decree was only as 
Hindu widows, and that the rights of reversioners 
were not prejudicially affected by the decree, O 
GANESHA v. NAGESHAR BAKHSH SiGH, 19 0. C. 1 

257 

—— = WILL—Dayabhaga School — Construction— 

Executoyy git over—Period of dgstributiqn—Succes- 
sion Act (X of 1865), s. 111. 


Under the Dayabhaga School of Hindu Law a 
testator can attach, to an authority given by his 
Will to his widow to adopt a son to him, a direction 
that her estate should not be interfered with or 
divested during her life. | 

Section 111 of the Indian Succession Act (X of 
1865) embodies the rule of construction of Wilis 
enunciated in Edwards v. Edwards, (1852) 15 Beav. 
357; 21 L. J. Ch. 324 16 Jur. 259; 51 E. R. 
576; 92 R. R. 464. The rule has been con- 
siderably modified by later English decisions, and 
although the said Act has given it statutory force, 
the rule should be applied only to cases strictly 
eoming within its scope and does not apply to a 
case where the testator mentions in his Will the 
event on the occurrence of which the distribution is 
to take place. ° 

The Will of a Hindu governed by the Dayabhaga 
School of Hindu Law, after revoking all prior testa- 
mentary writings and appointing his wife as the 
sqgle executrix thereof, proceeded as follows: “I 
hereby authorise my said wife to adopt Dattaka 
Putra. In case of death of an adopted son my 
said wife shall adopt one after another five sons in 
succession. If my said wife dies without adopting 
a son or if such adopted son predeceases her without 
leaving any male issne, in such case my estate after 
the death of my said wife shall pass to the sons of 
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emy gister Srimati Benodini Dassi who may be living 
at the time of my death.” 
There were two sons of the testator’s sister living 


“at his death. His widow, who had obtained Probate 


of the Will, adopted a son who predeceased her e» 
unmarried, and she herself died shortly thereafter: 

Held, that the testator’s estate vested in his widow 
ashis legal representative and remained in her 
possession until her death; that the estate, which 
vested in the widow during her life, could pass only to 
the adopted son who survived her orin case of his 
death during her lifetime to bis male issue if he left 
any; and that on her death the gift over (which was 
expressly declared to take effect after her death) to 
the testator’s nephews took effect and his estate 
passed to them, 

Held, also, that the event on the occurrence of 
which tho distribution was to take place was dis- 
tinctly mentioned as being the death of the widow 
and the gift over to the nephews was not affected 
by section 111 of the Indian Succession Act. P C 
BHUPENDRA KRISHNA GHOSE v. AMARENDRA NATH 
Day, 19 M. L. T. 97; 200. W. N. 169; 30 M. L. J. 110; 
230 L. J. 169; 14 A. L. J. 167; 3 L. W. 252; (1916) 1 
M. W. N. 73; 18 Box. L. R. 347; 43 C. 432 892 


— WILL, construction of—Gift to woman—~ 
Nature of interest conveyed — Presumption »-Restraint 
on alienation void —Alienation by woman—Discharge 
of debts incurred in business —Estoppel— Representa- 
tion which does not mislead—Hvidence Act (I of 
1872), s. 115. 


In the absence of words of limitation, gifts to 
women in Hindu Law, wih the exception of a widow, 
must be presumed to convey an absolute interest, 
unless there is something repugnant in the context. 

There is no presumption that a Hindu woman, 
other than a widow, is incapable of taking anything 
more than a life-interest. 

Where the main purpose of a Will is to bequeath 
an absolute estate of inheritance toa Hindu woman, 
terms which purport to create a perpetuity or to 
impose restraints on alienation repugnant to the 
estate created are inoperative and the Will is other- 
wise valid. 

Under section 115 of the Evidence Act an omission 
to give certain information may estop, but this can 
only be in cases where the party setting up estoppel 
had no information of the real facts; there can be 
no estoppel if the party to whom the representation 
is made does not believe it to be true, for in such a 
case the resulting conduct is in nosense the effecs 
of his preceding declaration. This section does not 
‘Spply to cases where the statement relied upon is 
made to a person Who knows the real facts and 
is not misled by the untrue statement. 

Per Mullick, J—A bequest only of. the income of 
a property creating something in the nature of a 

erpetuity must be, and is, void under the Hindu 
aw. 

A Hindu widow can alienate property for the 
payment of debts incurred in the management * 
of a business which forms part of the family estate. 
PAT JAGARNATH PRASAD v. JAIKISHUN PRASAD, 1 P. 
L. J. 16 375 


HINDU WIDOW-— Transfer of life-interest for value 
exceeding Rs. 100—Registration 748 
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HUNDI drawn at one place and accepted and dishonour- 
ed at another—Drawer and acceptor, arrangements 
between, effect of ~Holder, position of—Acceptor and 

< drawer both, suit against—Cause of action—Juris- 
diction Civil Procedure Code (Act V of 1908), s. 20. 


A kundi was drawn at Lucknow and was payable 
at Bombay, where it was accepted and then dis- 
honoured ‘The holder instituted a suit against both 
the acceptor and the drawer at Lucknow. The 
acceptor’s defence was that there was an nnder- 
standing between himself and the drawer that the 
former was not to be liable onthe acceptance un- 
less the latter kopt him supplied with funds and 
further, that the cause of action having accrued at 
Bombay where the hundi was accepted and dis- 
honoured, the suit was not cognizable at Lucknow: 

Held, that whatever arrangements there might 
have been between the drawer and the acceptor 
they did not affect the position of the holder, unless 
he had knowledge of that arrangement, 

. Held, further, that the suit having béen brought 
notonly against the acceptor, who after his accept- 
ance became the principal debtor of tke holder, 
but also as against the drawer, who stood towards 
the holder in the relation of a surety, and a part 
of the cause of action for the suit against both of 
them having arisen ont of the original contract of 
the hundi which was drawn at Lucknow, the Courts 
at Luckfiow had jurisdiction under section 20, Vivil 
Procedure Code, to try the suit. O Jivan LAT, Dro- 
say v. OUDH COMMERCIAL Bank, Lro., Leckyow, 3 O. 


L. J, 182 3 190 

IMPROVEMENTS. See Lease. 

INCOME TAX ACT (II ov 1884) S 198 

INJUNCTION —Trade-mark, infringemont of--Na 
ture of relief , 529 


INSOLVENCY—Appointment of Receiver to. realise 
assets and distribute among creditors—Suit by Re- 
ceiver for recovery of debt due to insolvent, whether 
maintainable, 


Where the managing partner of a firm which had 
suspended paymonts entered into an agreement with 
the creditors, in pursuance of which both parties exe- 
cuted a deed appointing eight persons as Receivers 
to realise the assets of the firm and distribute them 
among the creditors pro rata, and the Receivers so 
appointed sued to recover a debt due to the firm: 

Held, that the tenor of the document and the 
purpose for which it was executed pointed to the 
conclusion that the property vested in the Receivers 
and that the insolvent had nothing whatever to do 
with it thereaTter; s: 

that, therefore, the Reéeivers had locus standi 
to maintain the suit. P Panna Lat v. DHUMI Hae 

56 


INTEREST—Domonstrative legacies, payment of 
interest on—From what time payable—Rateeof 
interest * 157 


«—- Penalty, stipulation by way of —Morigaze— 
Mértgagors ‘ignorant cultivators—Interest at 75 
per cent, per annum—Oral agroement making 

* mortgagcrs individually liable, admissibility of ae 


INTERPRETATION or DECREH - 344 


GENERAL INDEX, 


INTERPRETATION or STASUTE aia 48, 581 
——— Preamble of an Act, reference to,ein inter- 


preting enactment 450 
~-—- — Technical matter 231 


JALKAR— Fishery right, suit for recovery of— Limita- 
tion Act (IX of 1908), Sch. I, Art. 142. 
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Article 142 of tlie Limitation Act applies to a suit - 


for recovery of possession of a jalkar on declaration 
of plaintiff’s title thereto, where the question is 
whether the jalkar belongs to the plaintiff or the 
defendant as persons claiming to receive rent in 
respect thoreof and which of them is entitled to collect 
the rent. C Mannan Ouanpra Manpar v. NAGENDRA 
Natu SEN 841 


JOINT FAMILY. See Hinnu Law, 
JUDGMENT, written and signed by retired Judge, if 


good judgment 584 
JUDICIAL DECISION Settlement Court decree — 
Admission of claim s 755 
JURISDICTION. See Acra Tenancy Act, s. 164; 


Crvit PROCEDURE Copr, ss, 20, 21; CRIMINAL PRO- 
CEDURE CODE, S. 145; MADRAS EstTATES LAND ACT, 
s. 189. 





e 
Civil Court — Distraint proceedings — Pay- 
ment by ryot in possession under protest-——Quit for 
recovery of amount thys paid against landlord and 

defaulting royt 480 
—---— Civil or Revenue Court—Suit for. injunction 

restraining defendant from building on occupancy 

luand—Punjab Tenancy Act (XVI of 1887), s 77 (3). 

A suit falling within the purview of section 77 
(8) of the Punjab Tonaucy Act must be heard by a 
Revenue Court whether or not, so faras the form 
of the suit or the particular remedy prayed for is 
concerned, the suit also falls within the purview of 
the Specific Relicf Act, 

Therefore a sit for a perperual injumetion that 
the defendants, being plaintiffs occupaney tenants, 
be prohibited from building houses on laud formine 
part of the occupancy tenancy is cognizablo by a 

Revenue Court only. P IBRAHIM v. AKBAR 209 
Civil or Revenue Court—Suik for rent by 
zemindar as ryotwari owner—Permanent Sedilement 
—Partible estate~Whether muy be diminished or 
e increased by agreement between zemindar and 

Government—Ry otwari assessment —Jnam— Personal 

or private services Government's right to resume 

inam—Relinguishment by inamdar— Resumption by 
zemindar—Effeet of zemindar’s ideae about his rights 

—Iminaterial. 

The area of a permanently settled partible estare 
may be diminished or increased by agreement between 
a zemindar and the Governmont, when the rights 
of third persons are not affected thereby, 

There is nothing in law to, prevent a zemindar from 
consenting to the Governmente imposing ryotwari 
assessment on the whofe or portions of his zemindari 
lands, provided the existing rights of others in such 
lands are not affected thereby. é 

A suit by a zemindar as ryoiwari owner for 
recovery of rent from his tenants is cognisable 
by the Civil Courts and not by the Revenue Conrts, 

Per Sadasiva Aiyar, J~—-Where the nature of the 
services to be performed Ly an inamdar, are only 
personal or private to the zemindar, the burden of 
proving that the income therefrom was not included 
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JURISDÊCPION—conoli. 


when fixing the jama at the Permanent Settlement 
is on the person who sets up the Government’s right 
to resume the inam, and in the absence of proof to 
the contrary, it must be held that the inam lands 
were not lakhiraj. 

Where the zemindar himself resumes the lands 
when an inamdar executes the relinquishment deed 
expressing his inability to perform the services 
thoreafter, the lands become ordinary ryoti lands of 
the zemindari estate. The zemindar's ideas about his 
rights cannot, however, alter the nature of the lands 
or his legal rights therein. M VARADARAJA APPA 
Rao v. GONEPALLE PUNNAYYA, 30 M. L, J. 545; 19 M. 





L. T. 338 626 
Declaration, suit for, that defendant not 
under-proprietor _ 304 





—Order of refusalto register document, whe- 
ther amownts to refusal to register—Suit in Civil 
Court, maintainability of 769 


————Pre-emption decree—Extension of time for 
payment : 





Settlement Officeg, powers of “385 
—- —Suit by landlord to recover land let out for 
pastyring purposes ° 730 


KARNATAN. See MALABAR Law. 
RARTA, See HINDU Law. 


KIDNAPPING. See Penat. Cone, s. 368. 


e LAND ACQUISITION ACT (I or 1894), S. 58 263 


LANDLORD ann TENANT —Claim for mesne pro- 
fits by party succeeding in appenl—Set-off fon rent 
due for period prior to decree and for period of 
jJandlord’s possession, whether allowable. 2 


Commutation of rent 935 





——-Co-sharer, lease from—Suitifor rent—Tenant, 
if estopped from disputing right of co-sharer to 
receive rent ; 71 

— — Decree for vent ang. ‘ejectment on Uefault of 
payment of décree amount within specified time—¢$ 
Accrual of right to eject—Suit for subsequent rent— 
Acceptance of part-payment—Acknowledament of 
tenancy— Waiver of right to eject—Estoppel — Evi- 
dence Act (I of 1872), s. 115. 


Defendants obtained a decree against plaintiff on 
Sth April 1911 for rent of the years 1314 to 1317 Ambi 
which directed that, in default of “payment within 
a month, the plaintiff shall be ejocted. The decree 
was executed and defendants were put into possession 


on 13th July 1911. On 30th April 1911 defendants . 


instituted a second euit against plaintiff for rent for 
the year 1318 which became duc in Marck 1911, 
and obtained a decree. Prior to the institution of 


- this suit the plaintiff bad made a part deposit of ` 


the fatter claim in Court, which defendants ac- 
cepfed. Plaintiff instituted the present suit on 
20th January 1912 for possession, on the ground 
that the defendants had waived their tight to 
eject him by the proceedings in the second rent suit 
by yhich they acknowledged him as their tenant to 
the end of the year 1318: 


INDIAN CASES, 
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LANDLORD ax» TENANT—contd. 


*Held, that the defendants should be deomed to 
havo waived the right to eject plaintiff, cvon though 
the right to eject did not actually accrne at the 
institution of their second suit and that it estopped 
the defendants from subsequently proceeding in 
ejectment in execution of the first rent decree. 

Dubditante.—Whether having failed to plead waiver 
in the proceedings in execution of the ejectment 
decree the plaintiff could be permitted to plead it 
subsequently in a separato suit? PAT MIDNAPORE 
ZEMINDARI Co. LTD., v. JOYRAM BANTAL, 1 P. L. J. 185 


5 | 918 
—--— Dilnvion—Claim fer reduction-of rent— 
Lease, construction of 3 464 





—Easement, right of way —Acquisition of right 
on landlords’ other lands i 450 


—— — Ejeçtment— Jurisdiction of Civil Court 805 


——— — Ejectment of tenant for breach of condition—~ 
Bengal Tenancy Act (VIII of 1885), s. 155 (b), scope 
and applicability of—Eengal Tenancy Act (VILL of 
1885), ss. 178, 179—Compensation to be ordered, 
whether breach capable of remedy or not. 


Ina snit under section 155 (b) of the Bengal 
Tenancy Act for ejectment of a tenant, if the 
breach complained of is capable of remedy, it must 
be remedied by the tenant; but whether it is 
capable of remedy or not, a sum is to be specified 
by the Court which will be reasonable compensation 
for the breach, and it is only if the tenant fails to 
deposit that sum within the time given, that the 
landlord can have his decree for ejectment. 

Section 155 applies with ‘full force, even where the 
suit for ejectment is brought by the landlord for 
breach of condition ina contract made before the 
passing of the Bengal Tenancy Act ond even if there 
is a provision for re-entry by the landlord. 

In a suit by a landlord for ejectment of his 
tenant, a declaration ought not to be given to the 
transferee of the tenant that he is to be regarded 
as the tenant. 

Section 155 allows the deposit of compensation 
specified by the Conrt to be made not only by 
the original tenant, but by any person who is’ 
impleaded as a defendant in the landlord’s suit in 
ejectment. C AFILADDI v. SATISH CHANDRA eC 
.—Landlord’s purchase of occupancy holding— 
Co-sharer landlords—Purchasing landlord, when 
can proserve non-occupancy rights 75 





—— —- Landlord's refusal to grant rent receipts— 
Summary enquiry by Collector on tenant's applica- 
tion, whetner prosectiion of landlord— Discharge 
without award of compensation—Claim for com- 
pensation in Civil Court . 149 





~-Lease—Covenant against alienation, volun- 
vary or involuntary Forfeiture for breach and 
re-entry by lessor Ejectment, suit for, of lessee’s 
alienee—Alienee in possession under involuntary 
sale, whether tenant—Right to claim no.ice to quit 
under Transfer of Property Act or equitable pio- 
visions of section 155, Bengal Tenancy Act—snit 
for ejectment by fractional landlord, maintain- 
ability of- Limitation Act (IX of 1908), Sch. J, 
„Art, 142 835 
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——~ — Lease, unregistered—Admissibility in evi- 
dence to prove tenancy or terms—Payment of fent 
—Tenancy from ycar to year, inference as to— 
Holding over—Use and occupation, compensation 
for Liability to pay on holding over—Tvansfer- 
ability — Transfer of Property Act (LY of 1882), 
s.6—Assent to tenant’s continuance, if inferable 
from passive failure to eject- Intention to hold 
adversely, if necessarily follows holding over— 
Tenancy by sulfcrence, fiction of, if obtains in 
India 


wee asi 


—WMisuse of land by tenant—Breach of cove- 
nant — Notice demanding unconditional surrouder— 
Ejectment, suit for i 


—— 





Purchase of portion of tenant's non-transfer- 
able holding in exeention sale—Deposit by pur- 
chaser of amount of subsequent rent-decree— 
Withdrawal by landlord — Acknowledgment of pur- 
chaser’s interest, whother amounts to 337 


eee mem 


—Sub-lease created’ by occupancy tenant— 
Ejectment of snb-tenant, suit by landlord for— 
Improvements, tenant’s claim for—Award of com- 
pensation in decree or by executing Court—Plant- 
ing trees, whether ‘improvement’ 248 


—-— ~—Thekadar, position of—Oudh Rent Act (Xx 
"of 1886), s. 3 (10); (11). 


As between a landlord and his thekadar, the latter 
is a tenant under scetion 3 (10) of the Ondh Rent 
Act; but as between the thekadar and tho cultivating 
tenauts, the former is a landlord under seciion 3 
(11) of the Act, and the latter aro his. tenants, and 
not sub-tenants. U P B R MATHURA PRASAD v, 
GANGA, 3 O. L. J. 125 861 


—Waste lands—Leuse Jor pasturage — Lessee, 
avhether 'ryog—Right of occupancy —Burden of proof 
—Sint for ejectment—Jurisdiction of Court— Madras 
Estates Land Act (I of 1908), ss, 3 (16), 6 (4), 189. 


Where waste lands in an estate have not been 
cultivated for years but have been used for pasturing 
cattle, the presumption is that they belong to the 
zemindar, and the onus of proving either that they 
are cultivable or that occupancy rights have been 
acquired therein lies on the party asserting it, 





A lessee of waste land Ict out for pasturing or” 
grazing purposes is not a ‘ryot’ within the laeaning 
„ot clauso 6 (4) of the Madras Estates Land Act and 
& suit to eject him is cognizable, not by a Revenue 
Court under section 189 of the Madras Estates Land- 
‘Act, but only by a -Civil Court. M MAHARAJA or 
VENKATAGIRI v VELIKANTI Rami REDDI, (1916) 2 M. 
W. N. 21; 3 L. W. 682; 31 M. L. J. 211 607 

. 


LEASE. See Constcction or LEASE; LANDLORD AND 
TENANT, 


——— Agreement to trade in particular place— 
Public policy—Kabuliat registered—Rent reserved, 
action for—Limitation Act (IX of 1908), Sch. T, 
Arts. 110, 116 754 


— —Agricultural lease—Lcease for planting casua- 
rina trees—Rogistration 539 


T—— —, construction of—Lessees to enjoy phal phul 
of trees—Reservation of lessors right to ownership in 


GENERAL INDEX, 


537 
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. 

trees— License, whether includes right to grow shellac 

—Cireumstances at date of lease, enquiry into. 

A tease executed by plaintifis to defendants pro- 
vided inter alia that the lessees were to enjoy tho 
Phal phul of the trees, and the lessors were to have 
khas possession of the same. It was proved thar, 
from before the date of the lease, the lessees grew 
shellac upon the trees and enjoyed the results 
thereof. In a suit by plaintiffs for restraining defend- 
ants from interfering with their right to cultivate 
shellac: 

Held, ihat the license to onjoy phal phul included 
the growing of shellac on the trees and that plaint- 
ifts were not entitled to the injunction, 

Per Sanderson, C. J—'Ehe expression ‘phal phu? 
(fruits and flowers) of the trees would, in the 
ordinary meaning of the words, include the natural 
products of the trees only, and prima facie tho 
artiticial cultivation of lac would not be included in 
the terms of tho license. The circum%tances, how- 
ever, existing at the date of the lease should bo 
looked at for the purpose of construing the words, 
and, so viewed, the words may have been intended 
to have a wider meaning than the English words 
‘fruits and flowers.’ ° 

Per Woodroffe, J—On the construction of the lease 
itself, tho expression pial phul would includg produce 
of the trees other than tho particular flowers and 
fruits of the trees itself. And the plaintiff is nor 
entitled to the injunction as the lease did not res&vo 
to the landlord the right of cultivation Claimed, and 
the reservation of the trees is not a reservation of 
such right to cultivation. C Rai HARAN o. KANAI 
Kamar, 24 C. L. J, 21 


Tm, covenant against transfer in—Proviso Jor re- 
entry after notice on breach of covenant — Transfer 
by lessee of majur portion of property—hjectment, 
suit for, without notice to quit—Maintainadbility— 
Transfer of Property Act (LV of 1882), ss. 10, 12, 106, 
110 (g). 
A covenant in a leasc forbidding transfer by she 

Jessee is valid and enforceable even when the lesseo 

has not transferred the whole of the property leased 

but reserved a fraction for himself. But if the lessor 
has undertaken to detexmino the lease on breach of 
the covenant by the lessee only after giving him 
notice in accordance with law, tho leaso cannot be 
determined without a notice under section 166 of the 
Transfer of Property Act. © UMESH CHANDRA GHOSE 
v. KALA CHAND GUHA 516 


— Circular No, 16 of 18%4—Herituble leare— 

Ejectment by notice. 

Leases granted under Circular No. 16 of 1874 arc 
heritable Ieases, and a tenant holding ander such n 
lease cannot be ejected by notice. UP BR MAHADEO 
PRASAD v. AJODHYA Prasad, 8 O. L J. 218 760 


—Linprovements -- Lease *invalid—Compensation 
for improvements—Transfer of Property Act (IV of 
1862), s. 108 (b)—Fraud, averments of —Pleadings 
—Practice. ° 
Per Seshagiri Aiyar, J.— A lessee coming upon a 

property under a lease which is found to be iñvalià 

is only cntitled to have any superstructure erected 
by him removed and not to compensation, by virtue 
of the principle of section 105, Transfer of Property 

Act, ° 
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e 

Pet Coutts Trotter, J—No claim for compensation 
can be made, except in the case of fraud, namely, if 
the persons really. entitled knew that they were 
entitled and the persons in actual possession wore 
not, and stood by and allowed them to spend money in 
building on the land. 

An allegation of fraud must be made definitely and 
categorically in the pleadings, and must, in no 
circumstances, be allowed to be made at a subse- 
quent stage of the suit. M GOVvINDASAMI NAIDU v. 
ËTHIRAJAMMAL, (1916) 1 M. W, N. 180 1 


— to mortgagor — Stipulation for rent—Sale-to 
third party -Possession with vendor-mortgagor — 
Suit for account against mortgagor and purchaser, 
whether maintainable 70 





m Notice to quit, issue of, on behalf of some of 
joint owners—Tacit assent of other co-owners— 
Notice, whether sufficient 56 

~—~—Tenancy, character of, as shown by lease, if 
conclusive against sub-tenant-—-Renewal of lease, 
option of -Terms undetined, unenforceability of 92 





—~ Unregistered lease of coal mine reciting con- 
veyance of moveable propgrty also for Ks. 12,500 — 
Admissibility in evidence with regard to moveblo 
property—Document admissible for collateral pur- 
pose, Whether can be used to establish title 542 


LEGAL NECESSITY. See HiNDU Law. 
LEGAL PRACTITIONERS ACT (XVIII or 1879), 
. 36 


n 


wa S, 13—Pleader — Misconduct — Instructions 
+ from unauthorized person without enquiry. 

A Pleader, who receives instructions from an wn- 
authorized person, who is neither the recognized agent 
of the party for whom he is retained, nor the guad- 
jan, servant, relative or friend of such part 
authorized to give instructions on his behalf, withont 
making proper enquiry, is guilty of misconduct under 
section 13 of the Legal Practitioners. Act. PAT 
JUGAL CHANDRA, In the matter of, 20 C. W, N. 1016, 17 
OR. L. J. 229 ' 645 


` LETTERS OF ADMINISTRATION, grant of, to Ad- 
ministrator-General withoyt his applicatior or that, 
of party — Illegality 


LICENSE —Lessees to enjoy phal phul of trees— 
Right, if includes right to grow shellac 72 


——~-— coupled with a void grant—Licensee, whe- 
ther trespasser—Revocation of license, when valid 
~~Adverse possession, nature of 471 


LIMITATION—Doclaratory suit—Kevenue Registers, 
entry in, adverse to plaintiff's title 77 


37 


—Suit for breagh of*contract included in a zar- 

` peshgi lease~——Civil Procedure Code (Act F of 1908), 
0, Il, r. 2 (2)—-Limitation Act (IX of 1908), Sch. I, 
Art. 116. 


, The plaintiff executed a zarpeshgi of a lease-hold 
at a entel of Rg, 221 in favourofthe defendant for 
a term of 9 years, which provided that the defend- 
ant wasto pay the rent payable to the superior 
landlord and to apply the balance of the rental fixed 

e 





~ Frand pleaded in defence to an action 
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LIMITATION—concld. P 


in liquidation of the morlgage-debt and on the expiry 
of the 9 years there was to be a mutual adjustment 
of accounts, upon which the plaintiff would pay any 
amount which might be due to the defendant under 
the zarpeshgi (mortgage), The defendant failing to 
pay the rent tothe superior landlord, tho latter 
obtained a decree for rent against the plaintiff and 
in execution sold the property on 23rd November 
1904. The term of the zarpeshgi expired on the 
13th April 1:05, and on the llth April 19 8 the 
plaintiff brought a suit for adjustment of accounts 
against the defendant which was decreed in part. 
The present suit for damages for the loss occasioned 
by the execution-sale in consequence of non-payment 
of rent by the defendant was bronght on the llth 
April 1911: : ` 

Held, that the suit was barred: if treateđ as founded 
on the mortgage, it was barred by Order IT, rule 2 (2), 
Civil Procedure Code, tho present claim not 
having been included in the previous suit for adjust- 
ment of accounts; if treated as a suit for compensation 
for breach of contract, it was barred by limitation 
as the contract to pay the head-rent must be taken 
to have been broken on the date of the execution. 
sale, if not carlier. 

A statement made in a previous suit by a 
party that he reserved the right of bringing another , 
suit for damages, cannot prevent the operation of 
the rule of limitation or of Order II, rule 2, Civil 
Procedure Code. C Taran KRISHNA BHOWMIK 4. 
SaMIRUDDIN 51 


LIMITATION AOT (XV or 1877), Sch. II, Art. }20— 
Punjab Limitation (Ancestral Land Alienation) Act 
(E of 1900)—Joint Hindu family—Alienation by 
father—Suit by son contesting it -Alienation and 
alienor’s death prior to 1900—Limitation. 


A guit by a Hindu to declare that a sale of ancestral 
land by his father does not bind him, is governed by 
Article 120 of the Limitation Act, 1877, whure both 
the alionation and the alicnor’s death occurred before 
the passing of the Punjab Limitation (Ancestral Land 
Alienation) Act, I of 1900. P MANGAL SINGH v. 


Mancar SINGA, 15 P W. R. 1916 253 
LIMITATION ACT (IX or 1908), S. 5 556 


Sms Ss. 5, 12; Sch. I, Art. 166—Civil Procedure 
Code (Act V of 1908), O. XLI, r. 1—Appeal from 
decree—Decree prepared after judgment Judgment 
deferring preparation of decree till payment, of penal- 
iy —Linitation, starting point for, i 


“Where a Court givesa judgment but refuses to. 
give a decree till the successful party complies 
with œ certain condition, the Court virtually 
postpones the decision of the suit. The effect of 
such an order is to pronounce a provisional judg- 
ment, which does not become operative until . the 
decree is prepared. The latter date is the date of 
the judgment as wellas of the decree from which 
limitation runs. 


Where, therefore, a Court by its judgment directed 
that the decree was to be prepared only after a 
certain amount due as penalty was paid and the 
decree was actually signed three months after 
me judgment onthe day when the ponalty was- 
paid; 


io) 
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LIMITATION ACT—(1908)—conid, < 


Held, thai time commenced to run, for the purpose 
of appeal, trom the date of the decree. S KHUDADAD 
v. MORIOKHAN, 9 S. L. R. 193 8 


ee S, 5— Appeal presented after time—‘Suficient 
e cause —Review of judgment, deduction of time occu- 

pied in—Practice. A 

It is not always a ‘sufficient cause’ for presenting an 
appeal after time that the appellant was wunsuccess- 
fully prosecuting an application for review of the 
judgment appealed against. 7 

Whether the time occupied in proceedings for 
review may be deducted for admitting a belated 
appeal depends on the circumstances of each particu- 
lar case. 

It is common practice to file an appeal as well as 
an application for review. Where the application 
for review related to a small matter, the acceptance ! 
of which would not have rendered unnecessary an 
appeal, or where it must have been obvious to’ the 
appellant that the review petition could not be dis- 
posed of within the time limited for appeal, Courts 
will be slow to excuse the delay in filing the appeal. 
PAT DWARKA SINGH v. LAYAKAT ALI KHAN 44 


S: 10—Legal repersentatives or assigns'—Succes- 
sor in office of trustee, whether legal representative of 
former trustee—Adverse possession—Tr ust property— 
Acts of ownership while office of trustee vacant—Ap- 
pointment of trustee— Suit for possession—Limetation. 
A trustee succeeding to the office of a deceased or 

retiring trustee is not the ‘legal representative or 
assign’ of: the latter within the meaning of section 
10 of the Limitation Act. 

There can be no adverse possession of trust pro- 
perty while the office of trustee is vacant, as there 
is then no person who is capable of taking proceed- 
ings to protect the trast property. And a trusteo 
appointed to the,office can maintain a suit for 
possession at any time within 12 years from the date 
of his appointment. ME Manixxam PILLAI tv. THA- 
NIKACHALAM PILLAI, (1916) 2 M. W N. 87 345 


S. 12 867 


S. 12 (2)—Central Provinces Courts Act (IE 
of 1904), s. 8 (1) (c , rule 26 wnder—Appeal—Limi- 
tation, computation of time for—Copyists’ rules— 
Time requisite for obtaining copies—Requisition for 
appearance to take steps to secure copies—Default, 
deduction of day of. 

The ‘time requisite for obtaining a copy of the 
decree’ in section 12 (2) of tho Limitation Act doos 
not include the day or days on which, under the 
rules regulating the grant of copies, the applicant is 











_ required to appear but fails to appear to take steps 


to secure the copy, and such dayg cannot be excluded 
in computing the period of limitation for an appeal. 





N Lacuman v. Katya, 12 NGL. R.66 458 
—- §.19 ` 205, 606 
S. 19—A pplication for execution, when a 
continuation of a prior application 27 
w——— 5, 20 606 


—— S. 28—Unenfranchised inam attached to vil- 
lage office—Adverse ‘possession—Prescriptive title, 
acquisition of. , . 


LIMITATION ACT—(1908)—conid. ad 


Tf an inam granted for service “is trespassed upon. 
* by a stranger before its enfranchisement ande held 
adversely for the statutory period, the holder acquires 
a title to it by prescription under section 28 of the 
Limitation Act. M DINvAHI LAKSHMIPATI v. PINGALL 
NARASIMHAN, (1916) 1 M. W. N. 473; 3 L. W. 590 898 


— 5. 31 475 
——— — Sou. I, Arr. 12 d f 288 


— Son. I, Arts. 14, 120—Applicution for parti- 
tion of shamilat rejected—Subsequent suit for decla- 
ration of title to proportionate share in shamilat— 
Limitation. - 

The ancestors ofthe defendants sold a part of 
their estate to the plaintiffs’ ancestors in 1663 and 
put them in possession. Having sold the remaining 
estato to other persons in 1884-85 they left the 
village. f 

In 1908 the plaintiffs applied for partition of the 
shamilat but the Revenue Officer rejected tke appli- 
cation in 1909. Thereupon they brought the present 
action in 19:2 for a declaration of their title to a 
proportionate share of the shamilat area: 

Held, that the suit was governed by Article 120 
and not Article 14 of the Limitation Act P Karu 








Kran v- Umpa, 47 P. R. 1916 546, 
——-+— Sou. I, Arts. 80,31 ` 130 
— Scn. I, Arr. 44 ° j 85 





—— — Scn. I, ART, 4b- Guardian and yunor— > 
Fraudulent sale by guardian, only voidable—Minoi s 
right to possession, extinction of, after bar of right 
to avoid sale. i 
A sale of a minor’s property by his guardian in 

fraud of his rights is only voidable It is valid 

until avoided by the minor within 3 years on attain- 
ing majority under Article 44 of the Limitation Act. 

When his right to avoid the.sale has become barred 

by limitatioħ, his right to recover possessio? of tho 


property is gone. C KRISANA DHONE v. BHAGABAN 
CHANDRA 188 
— Seu. I, ART. 48 751 








— Sou. I, Arts. 49, 115," 145—Suit to recover 
gold delivered to goldsmith to make ornaments— 
imitation. 
fhe limitation of 30 years from the dato of 

deposit under Article 145 of the Limitation Act is 

applicable to a suit against a depository to recover 
moveable property even when the property is not 
recoverable in specie. 

Where the plaintiff made over to a goldsmith 
gold ornaments to be melted and made into new orna- 


s ments, without fixing the time within which the 


work was to be finished, and failing to got the orna- 
ments on repeated demands, instituted a suit for the 
return of the gold or its price: . 

Held, that the suit was governed by Article 145 of 
the Limitation Act, that even if Article 145 did not 
apply, Article 49 or Article 115 applied and 
that limitation began to run from the date on which 
the goldsmith wrongfully refused to do the work. C 
GANGAHARI OHAKRABARTI v. NABIN CHANDRA BANIKYA,® 
20 C. W. N. 232; 23 O. L, J. 146 959 


= — Son. I, ART, 68 250 


toye 


LIMITATION ACT— (1908)-- contd. _ 


— Sou. I, Art. 60 | - 37 








receiving rents—Suit by mortgagee to recover rents 

received by mortgagor, nature oj—Monsy had and 

reccived-—Breachof contract—Damages —Mesne pi ofits 

—Practiec 

The defendant mortgaged certain holdings to the 
plaintif. The plainti lived some distance away 
and the routs were collected by a relation of his. 
After the death of the relation the defendant collect- 
ed the rents and thereby became possessed of the 
property. The plaintiff sued for possession and 
claimed rents received by the defendant from tho 
mortgaged property from time to time during the 
last three years immediately preceding the suit. ‘The 
defendant contonded that the action for rent 
wrongfully received by him was barred because 
the rents had been received for more than six 
years: 

Held, #that Article 62 of Schedule I to the Limi- 
tation Act, 1908, applied to the case and the suit was 
not barred, inasmuch as each time the defendant 
received rent he committed a breach of contract. 

Held, also, that the plaintiff might have claimed in 
several distinct canses$of action, although combined 
jn one suit, all the rents received within six years of 
the snit inasmuch as each receipt was a separate 
brefich of the mortgage contract or money received to 
his uso, ° 

e Semble.—Where a mortgagor having no shadow of 
right t take the rents of the mortgaged property 


realizes such rents he commits not only tort bat also, 


a breach of contract. ; 

Damages for a wrong can only bo claimed once, 
and the cause of action accrues at the date of the 
wrong. 
rightly belongs to a third person, that third, person 
hasa right to suc him each time it occurs as it is 
nob damages at all but money had aad received 
within the meaning of Article 62 of the Limitation 
Act. 

In such cases the practice of framing claims for 
general damages for the original breach of the 
contract by dispossession is attended with serious 
risks to the litigant and Pleaders, would be 
woll advised to frame their claims for what they 
ave in substance, namely, money wrongfully received 
from time to time as defined by Article 62 of the 
Limitation Act or as successive breaches of contract 
under Article 116 of the Act. A HARPAL v. RAM 











SARUP 173 
— Sen. I, Aru, 110 754 
— Seu. l, Akr. 116 130, 959 
— Sou. I, ART. 116 51, 173, 754 
— Seu. |, Arr. 120 546 





m Sou. I, ART,M20, non-applicabilily of, where 
> ae ew i ee a 
consequential gelief is aeked for - Limitation, run- 
ning oj, against person in possession affected by 
adverse cniry in Record of Rights. 
e Article 120 of the Limitation Act is applicable to 
suits for declaratory reliefs but not to suits for 
Geclaration of title in which consequential reliefs 
~ aro also prayed for. > 
Tn a suit for declaration of title to land a prayer 
for injunction upon the defendant is a prayer for 
. f 
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© _. Sou. |, Ants.62, 116--Mortyage —Mortyagor y 


But if another person receives money which . 


[1916 


LIMITATION AOT—(190S)—tontd. 


consequential relief quite as much as a prayer for 
confirmation of possession. . ` 
In regard to a suit for declaration of title to land 
in the possession of the plaintiff against whom an 
adverse entry has been made in the Record of 
Rights, time does not begin to run against him under” 
Article 120 of the Limitation Act unless an actual 
claim is made by the defendant upon the strength, 
of the contry. C DINA Nava Das v. Ram Nati Das, 
23 C. L J. 561 702 


a — Scu. I, ARTS. 120, 144-—-—Suit by lundlord to 
dispossess alienee of occupancy rights—Period of 
limitation. i 
A suit by a landlord to dispossessa person to 

whom occupancy rights in the land in suit have been 

sold is governed by Article 120 and not Article 144 of 
„the Limitation “Ach, and may be brought within 
six years from the date of the sale. P LABHA v. 
Tous, 1 P. R. 1916 Rev. §23. 


owe Sou. I, ART, 120—Suit by mortgagee for de- 
claration of his title—Mutation in his favour refused 
—Sitarting point of limitation, 
Where on the refusal of the Revenue Authorities to 
sanction mutation of the land in suit in his name, the 
mortgagee sued for a declaration of title: = 


Held, that the period of limitation began to run 
against him from the date of the denial of his righi 
in mutation proceedings and the fact thatthe suit was 
brought in compliance with the requisition made 
by the Revenue Court under section 98 of the Punjab 
Tenancy Act, did not affect the question of limitation; 


(2 that the snit having been brought more than 
6 years after the date of the -denial was time- 
barred. P KALU ti Raw LAT, 71 P L, R.1916; 91 





P, W. R. 1916 958 
——— — Scu. l, Ara, 129 > 794 

— Sou, I, Any. 182 475, 704 
-——~ -— Bou. J, ART. 124 244 
—— — Scu. I, Arr. 185 475 





—Scu. J, ARTS. 138, 142 -- Uortgage-decree—Eae- 
cution sale—Purchase by decrec-holder—Suit for 
possession —Decree fraudulent, whether can be pleaded 
in defence—Claim based on possession and subsequent 
dispossession—Finding ayainst plaintiffs possession 
within 12 years of swit—Disnissal of swit wnder 
Art. 142—Appeal—-Limitation, new point of —No bar 
from date of confirmation under Art. 138- Estoppel 
Jor inconsistent positions, rule of, applicability of. 
When a suit for possession by a purchaser al a 

salo in execution of n mortgage-decroo, based on the 
allegation thal suon, after obtainihg possession he 
was dispossessed by the judgment-debtor, is dismissed- 
on the finding that he was never in possession within. 
32 years of suit and that his claim was barred under 
Article 142 of the Limitation Act, it is open to tho 
e plaintiff to urge iu appeal that his suit was within 
time, computing it from the date of contirmiation of 
sale under Article 138. é 
Tho principle of estoppel by reason of inconsistent 
positions does not apply Lo such a case. The plaintiff 
is entitled to apply the law to the facts established at 
the trial, even though he failed to prove what ho 
came lo prove. : 
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LIMITATION ACT—(1908)— cogeld. 


. 
The point of limitation can bo taken at any ethem, time commences totun, even as agaist the 


stage. 
The jadgment-debtor can resist sucha suit on the 
ground that the decree in execution of which the 
s plaintiff became the purchaser was fraudulent, where 
the deerec-holder himself purchased the property, 
and the Court is bound te go into that question. 
PAT Baxgey Benary Lan v. BHAGWAN Das 





MARWARI 3 897 

— Son. I, ART. 142 833, 841, 897 
—— ~ Scn. J, ART. 144 244, 523 
——— — Seu. I, Agr. 145 959 
—~——— Son, T, Art. 148 244 
—— — Secu. 1, ART. 156 867 


——— ~ Sen. I, Arts. 165, 1S81—"Person” in Art. 165, 
whether includes judgment-debtor—Execution of 
decrce—Judgment-debtor dizpossessed of land outside 
decree—Remedy of judgment-debtor—Application for 
restoration of possession—Period of limitation—Civil 
Procedure Code (Act T of 1908), s. 47, O. XXI, +. 100 
-Interpretation of Statute—Technical matter. 


An improper seizure of a jndgment-debtor’s pro- 
perty by the decree-holder in excess of his rights 
under the decree is a question arising between the 
parties to the suit within the meaning of section 47 
of the Civil Procedure Cnde. 

Therefore, if in execution of a decree for possession 
of land, a judgment-dobtor is dispossessed of land 
which is outside the decree, his only remedy is 
on application for restoration of possession under 
section 47 and if he does not avail of this remedy 
he loses his land, inasmuch as he cannot bring a 
separate snit. 

The period of limitation for such an application 
by the judgment-debtor is 3 years under Article 
181 and not 80 days under Article 165 of the 
Limitation Act,’ inasmuch as the word “person” in 
the latter Article is not usedin any other sense than 
that of a peison who can make an application 
under Order XXI, rule 100, Civil Procedure Code, 
and, therefore, does not include a judgment-debtor, 

Jna technical matter, when the language relied 
upon does not cover the case, it is of the highest 
importance to realise the position of the parties 
and the context in which the language is used. 
Whore the intorpretation sought to be put upon the 
words is arrived at by implication and by reference, 
the Court ought not to adopt a construction which 
has a restricting and penalizing operation, unless 
itis driven to do so by the irresistible force of 
language. A ABDUL KARM 7. TALANUNNISSA Bint, 14 





A. L. J. 401; 88 A. 339 231 
—— Son. I, Arr. 166 774 
——-— Ben. I, Art. 181 231 


——— — Sou. T, ART, 182— Civil Procedure Code (Act 
V of 1908), s. 87—Eaecution of decree—Decree passed 
against two defendants and affirmed in appeal pre- 

e. ferred by only one defendant—Emecution against 

" gon-appealing defendant—Limitation—Transfer of 
decree, non-recognition of, by Cowrt— Right of decree- 
holder to execute. 

` Where a single decree is passed against two 

defendants, and is affirmed on appeal by one of 


non-appealing defendant, from the date of the 
appellate decrec. 

Quiere.—Whether, when the decree of the first 
Court consists of two definitely independent decrees, 
an appeal against one of them would prevent 
time from running as against tho other? 

Till the transfor of a decree is recognized by Court, 
the deerce-holder on record has, the right te apply 
for its execution, M ARI Cuerry v. THEERTHAMALATL 
Ouetty, 3 L. W. 521 791 





— Seu. J, Ant. 182—Decrec—Execution, appli- 
cation for-—Appointment of Commissioner to take 
accounts and help in preparing decree—Decree signed 
after Commissioners report—Starting point—Limita- 
tion, 

A decree for redemption was passed ov 27th 
July 1909. The District Judge appointed a Com- 
missioner to find out the exact sum to be paid if ro- 
demptiou, though that was only a matter of official 
rontine. He actually signed the decree on 28rd 
February 1910. The defendant applied on 29th 
January 1913 to execute that portion of the decree 
which awarded to him costs p@rable by the plaintiff: 

Held, that time commenced to run from the date” 
wher the decree was pronoanced on 27th July 1809 
and that the application wag barred. “PAT SURAT 
Dro Narayan SINGH v. MUSHAHROO Ravi, 20 O. W, 
N, 950 e 504 
— Scu. I, Arr. 182—vansfer of Property Act 

(IF of 1882), s. 88—Mortgage-decree—Evecution— 

Decree absolute, prayer Jor, absent in application— 

Prayer for sale, if implies prayer fur makina decree 

absolute, ` 

A mortgage-decree was passed on Gth Jaly 1901. 
The first application for execution was made on 
6tu July 1994, but this did not contain g prayor 
for making the decree absolute. The next two 
applications were made on 22nd March 1907 and 
28rd September 1909 and these contained a prayer 
for a decree absolute. The next application was 
on 5th July 1910, but this confained only a prayer 
for sale, Every one of the above applications 
was returned for amendmené and not re-presented. 
Th@ last application was made on Sth July 1913 
and this too did not contain a prayer for making 
the decree absolute: 





Held, that a prayer for sale implied also a prayer 
for making the decree absolute and that the ap- 
plication was not barred by limitation. M Narisa 


UDAYAN v. ANNASAMI UDAYAN, 3 L, W. 468 756 
-— — Sou I, ART. 182 (5) 625 
LUNACY ACT (XXXY oF 1858) ` 428 


LUNATIC- No guardian ad Utem appointed—Decree 
passed—Sale of lunatic’s property in execation of 
such decree—Sale, validity of—Lunatie’s right to 
resist purchaser’s suit for possessign—Lunacy Act 
(XXXV of 1858) 426 

LUNATIC’S PROPERTY —Certificated guardian, sale, 
by District Court, previous permission of, not ob- 
tained Sale-money applied in extinguishing previous 
mortgage by lunatic— Recovery of property, suit for, 
by sons-——Sons bound to pay sale-money—Fiquity, e 
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LUNATIU'S PROPERTY —conold, 


Theeplaintiffs sued to Yecover their share of the « 


property belonging to their lunatic father, which had 
been sold by his certificated gnardian without the 
previous permission of the District Court. It 
appeared that the sale-money was applied to extin- 
guish a mortgage on the property formerly made by 
the father: 

Held, that the plaintiffs were entitled to recover 
the share in suit, but were at the same time bound in 
equity to pay a proportionate share of the sale- 
money applied to extinguish the previous mortgage. 
O Mara GHULAM v. RATPAT SINGH, 3 0. L.J. ae 

4 
MADRAS ABKARI ACT (I or 1886), S. 3 (1)— 

‘Abkari’ includes ganja—Abkari License, general 

conditions of, whether applicable to ganja—Contract 

Act (IX of 1872), s. 28—Transfer and sub-letting of 

ganja license—Illegality. : 

Tha term ‘abkari’ in thc Abkari Act includes 
ganja and the conditions ofan abkari license apply 
to ganja also, even though they do not specifically 
and in terms refer to the latter. 

Where one of the conditions of an abkari license 
prohibits vending, trapsferring or sub-letting of the 
license, an agreement sub-letting the right to vend 
ganja is illegal and unenforceable, M, NAMASIVAYA 
KURUKKAL V. SUBRAMANIA AYYAN 927 


had 
MADRAS CITY MUNICIPAL AOT (III or 1904) 
S. 247—Erecticn of fence in private stvect—‘Obstruc- 
iior? > Power of Corporation to order removel— 
Acquisition of portion of private street by Corpora- 
tion —Connection with public street— Statutory powers 
of Corporation. 


© The Madras Corporation acquired a house at the 
end of a private stiect, demolishod it and connected 
it with tho public street close by. The Plaintiff, 
the owney of the private street, put up demarcation 
stones to prevent access by the public to the 
nnacquired portion of the private strect. The 
Corporation, in the exercise of its powers under 
section 247 of the Madras Municipal Act, ordered 
the plaintiff to remove the stones. The plaintiff 
instituted the present suit for a declaration of his 
right to keep the stqnes and for am injunction 
restraining the Corporation from directing their 
removal: 

Heid, that the plaintiff's action contravened 
scction 247 of the City of Madras Municipal Aot 
and the Corporation acted within its powers in 
ordoring the plaintiff to remove the stones put up 


: by him. 


Per Phillips, J.— The powers given by section 247 
of the Madras Municipal Act are for tho purpose 
of promoting the health, safety and convenience of 
the public and should be strictly construed. The 
plaintiff, by putting up the stones, erected an 
Obstruction on his private, street within the meaning 
of the section. 

Por Wallis, C. J., dubitante.—The putting up of 
Stones by the plaintiff is not an obstruction as they 
do not obstruct any one’s lawful right of passage; 
‘ther are only a bound«ry fonco, but under the 
expross language of section 247, the Corporation was 
justified in directing thoir removal. 

Per Curiam.—The Corporation, by their purchase 
$£ the house, did not acquire for the publig any 
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. Jand is not a ayot. 
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further right than that of access to the house as 
an easement of necessity as had been previously 
enjoyed and the plaintiff was entitled to restrain 
the public from trespassing to the same extent to 
which he was before entitled. WI RUDRAPPA ACHARY 
v., CORPORATION oF Mapras, (1916) 1 M. W. N. oe 

735 
MADRAS ESTATES LAND AOT (I or 1908), 8.3 

(1), 15), (16)—“‘Agriculiure,” meaning of —“Rent,” 

whether includes pasturage dues—Tenant holding 

land merely jor pasturing purposes, whether a ryot 

—"Cultivable” land, meaning of—“Jeroyati,” mean- 

ing of —Suit by landlord to recover land let out for 

pasturing purposes- -Jurisdiction. 

The ordinary meaning of “agriculture” is the 
raising of annual or periodical grain crops through the 
operation of ploughing sowing, ete. 

Although an extended meaning is sometimes given 
to the word by special definitions, yet there is a clear 
intention on the pait of the Legislature not to 
include “pasture” in the definition of the term 
“agriculture” as used in section 3 (1) of the Madras 
Estates Land Act, 

A tenant holding land merely for pasturing pur- 
poses does not become a ryot within the meaning of 
section (3), clanse (15), of the Estates Land Act, 
although the wae of the land solely for pasture does 
not deprive him of his claim to be called ryot 
provided that he has theright to use it, for agri- 
culture, 

Unless the land is of such a nature that it is 
ordinarily cultivable or cultivable at intervals of not 
unusual length, it is not ‘cultivable’ land within the 
meaning of section 3, clause (16), of the Act and, 
therefore, not ryoti land, and the tenant of such 


“Rent” under the definition in clausa (1) of 
section (3) of the Estates Land Act is what is pay- 
able for the use of land for purposes of ayricniture 
and docs not include pasturage dues; consequently 
a suittherefor is not exempted from the cognizance 
of Civil Courts. 

Tho term jeroyati, as used in some parts of tho 
Telugu country, means merely ‘non-cnam’. 

Where, therefore, land (not being the zemindar’s 
private land) was lebout to a tenant for pasturing 
purposes, and the Iandlord sued to recover the land: 

Held, that the suit was cognizable by a Civil and 
not a Revenue Court. M Ravu SESHAYA (GARU «v. 
RAJAN or PITTAPUR, 8 L. W. 485; (1916) 1M. W.N. 
396; 31 M. L. J. 214 730 


wm 8, 3, SUB-S. (2), crs. (0), (d)—Tagir’ and 

- ‘nam,’ distinction between— Grant of revenue of 
lands for subsistenge by Nawab of ‘Carnatic; whether 
inam—Kudivaram and melvaram vested in inam- 
dar—Landlord and tenant—Suit in ejectment— Juris- 
diction of Civil Court. 


Jagivs, unlike inams, were usually granted for 


* life, though, in course of time, they also became 


permanent and heritable. An inam was a present 
or gift either to an individual or for a publie 
purpose, while jagirs generally implicd conditions 
of service or a reward for service. 

A` grant of land revenue made by the Nawab 
òf the. Carnatic to a member of his family for 
subsistence is not a Jagir,” though termed such 
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in the deed of grant, but is only an inam within 
the meaning cf sec‘ion 8, sub-section (2,, clause 
(d), of the Madras Estates Land Act. 

Where in such dinam, the kudivaram and 
melvaram interests became subsequently vested in 
the inamdar and the tenants who were admitted 
into possession before the passing of the Estates 
Land Act did not acquire occupancy rights: 

Held, in an action to eject the tenants, that 
the inam fell within the exception to section 8 of 
the Act and ceased to form part of an ‘estate’ and 
the suit was cognisable by a Civil Court. 

Per Srinivasa Aryangar, J.— The word ‘recognised’ in 
section 3 of the Madras Estates Land Act implies 
something more than mere acquiescence; it means 


something done by tho Government, as, for 
instance, by acceptance of service, jodi, &e. M SAM 
v. RAMALINGA MUDALIAR, 80 M. L. J. 600 &03 
—--—— Ss. 3 (16), 6 (4) 607 


m — Ss. 6 (6), EXPL. 8 (1), scope of —Government 
land in occupaticn of zemindar in exchange for 
zemindari land acquired under Land Acquisition Act 
~-Whether held as ryot or as landholder. 

The general provisions of section 8 (1) of the 
Madras Estates Land Act must yield to the special 
provisions of the explanation to clause (6) of 
section 6 of the Act, on the principle generalia 
specialibus non derogant. g 

Where, therefore, a zemindar, who as a Government 
ryot had a righi of occupancy in the suit, lands got 
those lands in exchange for his own zemindari 
lands acquired by the Government under the Land 
Acqnisition Act: 

Held, that he did not loso his occupancy right by 
becoming interested in the lands as a land holder. M 
ZAMIND?R OF BANIVARAPPET v. ZAMINDAR OF SOUTH 
VALLURU 444 


— — S. 8 (1) 444 
— — Ss. 15, 16 730 
- 5, 40— Landlord and tenant—Commutation 





of rent, principles applicable to—Discretion of Court, ` 


Section 40 of the Madras Estates Land Act gives 
a right to an occupancy tenantto sue for com- 
mutation of rent. 
the option of the landlord, but isin the discretion 
of the Court to allow or refuse. 

A landlord cannot insist on the continuance of 
paddy rent because he requires periodically a certain 

- quantity of paddy for home consumption. If it 
is to the convenience of both parties, the com- 
mutation of grain into monoy rent will be sanctioned, 
especially when the tenant will bo thereby enabicd 
to grow any cropsof any quality that he chooses. 
MAD BR GOPALA KRISHNA AIYAR v. SRINIVASA 
Row SAHIB 935 


Ss, 122, 128, 189, 213, ScH. A, Arr. 21—~ 
Distraint proceedings—Arrears of rent—Sale of h&ld- 
ing not belonging to defaulting ryot—Payment by 

~ ryot in possession under protest Suit for recovery of 
amount thus paid against landlord and defaulting 
ryot ~ Jurisdiction of Civil Court—Scope of ss. 128, 
218—Contract Act (IX of 1872), ss 69, 72. 

Per Seshagiri Aiyar, J—A ryot whose land has 
been sold for arrears of rent due by another ryot 

. and who has paid the amount to avoid the sale, can 
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MADRAS ESTATES LAND ACT—coneld. 


recover it by suit both from the landlofd and the 
defaulting ryot. The action is not one for damages 
but for money had and roceived under section 69 
of the Contract Act and is cognizable only by a 
Civil Court. The restrictive language of section 218 
of the Madras Estates Land Act does not take away 
this right. 

Section 128 of the Madras Estates Land Act 
permits a third party, whose property has been 
attached, to protect that property by paying the 
arrears due on it, and applies both to derivative 
owners, as mortgagees, and independent owners who 
can institute other proceedings under clause (2) of 
the section. 

The object of section 213 of the Madras Estates 
Land Actis to give a summary remedy to those 
against whom irregularities in procedure have been 
committed. The section does not cover cases whore 
there is no power in the landlord to ixvgke the aid 
of the Act against an individual. 

Per Bakewell, J., (dissenting) —Tho only other 
remedy, hesides the charge reserved by section 128 
of the Madras Estates Land Act to a tenant who 
pays money under protegé to avoid a wrongful sale 
of his holding, is a suit for repayment of money 
paid under coercion under section 72 of the Contract 
Actas damages Such a suit is cognizable “only by 
a Revenue Court either under section 189 and Article 
21 of Schedule A or under section 218 of the Madgas 
Estates Land Act. M RAJA OF VIZAYSNAGARAM V. 
PoosapaTt APPALA, 3 L, W. 617; 19 M. L. T. 83%; 


(1916) 1 M., W. N. 391 480 
— — S. 128 480° 
— — 5, 189 354, 480, 607 





z Ss. 189 (2), 205—Civil Procedure Code (Act 
F- of 1908), s. 212)—Commutation of rent, proceed- 
ings efor—Coblector'’s not? expressing epinion as to 
commutation—_Appeal—Board of Revenue, powers of. 


A mere expression of opinion in a Collector's note 
that the question of commutation of rent need not be 
considered as it was already settled, is not an order 
under section 40 appealablé under section 189 (2) 
of the Madras Estates Lands Act. 

Where, however, the District Collector wrongly 
entertains an appeal, it is open to the Board of 
Revenue, even in the absence of a second appeal, 
to pass appropriate orders under section 205 of the 








Act. MAD BR ANDI THEVAN v. Zemindar or 
SIVAGIRI 460 
5. 205 460 
S. 213 480 
~ Scu. A, ART, 21 5 480 


MADRAS TOWNS NUISANCES ACT (Man. III or 
1889), Ss. 6, 7—Gambling in common gaming house, 
conviction for—Appeal— Appellate Court finding of 
—Not common gaming house—Re-tiial, propriety of 
order for —-Criminal Procedure Code (de V of 1898), 
s. 428 (1). . 
The accused were convicted of the offence of 

gambling in a common gaming house under sections 

6 aud 7 of the Madras Towns Nuisances Act. On 

appeal, however, the Sub-Divisional Magistrate found 

that there was no evidence that the house whereethe 
gaming was carried on was a common gaming honse 
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MADRAS TOWNS NUISANCES ACT—concld. 


put orderci®a re-ttial in the interests of justice. 
revision by the High Csurt: 

, Held, that in the absence of evidence on record 
or of an assurance by the prosecution, that evidence 
would be forthcoming that the house was a common 
gaming house, the Appellate Court acted irregularly 
in ordering a new trial, Wi MOGAMBARA PATTAN, In 
re, 28 M. Ta. J. 879; 17 Cr. L. J. 193 


8.7 305 
MADRAS VILLAGE COURTS ACT (I or 1889), 
S. 73—-Review of order passed under s. 73—Civil 
` Procedure Code (Act V of 1908), s. 115—-Charter Act 
* (24 & 25 Vic, c. 104), (186!), s. 15—Revision — 
Appeal. 4 
An order passed by a District Munsif under sec- 
tion 73 of the Village Courts Act can be revised 
only under section 15 of the Charter Act, Whore, 
however, such an order was revised by a Judge 
of the High Conrt under section 115, Civil Procedure 
Code, the High Court declined to interfere with it 
on-Letters Patent Appeal. 
, Dubitante. -Such an order can bo revised by the 
High Court under section 115, Civil Procedure Oode. 
Obiter dictum.—An inferior Court has no power 
*. of review except when it is granted by Statute. M 
Paramastvam PILLAI v. PERIYANAYAGATH AMMAL 593 


MAINTENANCE— Right to’ futura maintenanco, 
< Whether liable to attachment—Appointment of Re- 
: ceiver ' e 381 
MALABAR LAW—Kanom, subsisting — Melkanom, 
e grani of—Whether void or voidable—Kanom term, 
~ expiry of—Tenant, whether can plead that he should 
- hold on. ‘ 3 

A melkanom granted during the subsistence of a 
previous kanom is not altogether void, but is only 
voidable at the instanco of the members of the 

tarwad who were not parties thereto. i 

A tenant whose kanom has expiredis not entitled 
io plead that he should hold oneven after such 
expiry. M PInAKKATAN OHETTIOTAN v. VAZHAKARAM- 

BATH MOIDIN, 8 L. W. 467 | 755 


Karnavan, power of, fo grant melcharth before 
_ewpiry of kanom—Justificafion—Family necessity or 
advantage, 


On 








A karnavan of a Malabar tarwad has not an 
uncontrolled discretion in the renewal of kanoms 
or in the grant of melcharths prior to the expiry 
of the former but must justify his: grants by family 
necessity or advantage. M VENKITAMMAN V. ALANGAT 
RAMAN Nair 931 


- Tarwad—Partition,- right to—Family settle- 
ment or karar, right of minor members to impeach-- 
Custom, decision on question of. 


A Malabar tarwad dan be validly partitioned only 
with the consent of all its members, and itis not 
open to any -member to sue for partition of the 
family property. This, however, leaves unaffected 
the right of junior members to question alienations 
or avts of mismanagement by the karnavan, in order 
to preserve the integrity of the family property, 

Per Seshagiri Aryar, J—The minor members of a 
tarwad can question the acts of tho kurnavan for 
the purpose of preserving the tarwad property for 
their benefit and ask for the karnavan’s removal. 
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MALABAR LAW—concld. - ` 


They can also sue to seb aside a karar or family 
arrangement arrived at by the adult members if 
their rights are prejudiced thereby. 

Per , Sankaran Nair and Coutts Trotter, JJ.—The 
minor members are -nob entitled to interfere in 
a family arrangement in so far as it affects the 
adult partios thereto, bus can show that their 
iuterests were not properly represented or that 
the karar was in fraud of their rights and ask 
for relief for thomselves on that footing. ; 
| Per Sankaran Nair, J.—In deciding questions as’ to 
Customary Law, if there are texts or serios of decto 
sions, -the Court should follow them. Otherwise 
the question should be decided on evidence. M 
PARUKUTTI v. KELAPPAN Nair 818 


MALICIOUS PROSECUTION, suit for, requisites of 


MANAGER, See Huxpu Law. 
MARRIAGE. See BUuDDHIST Law. 


MARSHALLING. See TRANSFER or PROPERTY ACT, 
s. Si. 


MAP?H--Custom—Suecession—Civil Procedure - Code 
(Act V of 1908), s.92—Mahant—Suit for declara- 
tion, if maintainable. 


In the case of a math tho succession to a gadali 
is governed by the custom and rules of the sect to 
which the math belongs, which the plaintiff has to 
prove in each case unless the custom is admitted, 

A suit for declaration that the plaintiff is a duly 
constituted meahant is not barred by section 92 of 
the Civil] Procedure Code, 190%. A Ganea RAM 4, 








Ram SARAN 502 
MESNE PROFITS—Contract to sell -Breach—Com- 
pensation 737 
enjoyed by dccree-holder purchaser, claim 

for, in restitution 747 


MINOR. See Hinpo Law. 


i , boneat to, congidoration of, before docres on 
award 845 





-è ——— Minor member, when bound by deed executed 


by major member 
MISCONDUCT. See LEGAL Practitioners Act, S. 13. 


MORTGAGE. See EQUITABLE MORTGAGE; HINDU Law. 


—~~~ —-Accounis, settlement of, between mortgagor and 
mortgagee — Mortgagee in possession — Rests. 


. Where in a mortgagg transaction there was an 
express agreement “between the parties set forth 
in the mortgage-bond that the principal would be 
paid ina lump sum after the expiry of the term of 
the mortgage and the mortgagee had to pay a 
certain sam of money annually to’the mortgagor, 
but the mortgagee never paid that sum: 

Held, that, according tothe nature and spirit of 
the agreement e: tered into between the parties, the 
effect of keeping the money, which should have been 
paid by the mortgagee to the mortgagor, was that 
tab moncy mast go in, an adjustment of accounts 
betwoen the parties, to discharge the principal dne 
atthe time. “C Bri KUMAR LAL v. MUNSHI Sasae 

$9 
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—— — Advance, recital of—-Covenaut for possession 
and discharge of debt by profits of usufruct -- Dolu- 
ment inoperative in law — Personal covenant — 
Charge 900 





—, assignment of—Suit by assignee —Set-off as 
aad assignor, whether provable—Equitable ar 
o : 5 59 





Plea of transfer of equity of redemption to mortgagee— 
Finding against defendant—Appeal, second-—Change 
of defence— Foreclosure by consent of parties plea of, 
whether can be wrged—Delivery of poss-ssion to mort- 
gagee— Oral agreement for enjoyment of profits in lieu 
of interest, admissibility of-—Eudence Act (I of 1872), 
s. 92. y 


Where, in a redemption suit, 
pleaded that the mortgagor had transferred the 
equity of redemption to, the mortgagee, but, ib 
having been found that no such transfer had been 
made, he pleaded in second appeal that therc 
had been a foreclosure under the terms of the 
mortgage to which the parties had assented: 

Held, that it was not open to the defendant to 
take up such a plea and change his ground of 
defence at that stage. - ii 

A finding of fact based on admissible evidence 
cannot be impugned in second appeal. 

Where a period is fixed for redemption or 
foreclosure, in cases in which the mortgagor does 
not redeem andthe mortgagee does not foreclose, 
interest continuesto run after that period at the 
former rate until the mortgage is actually terminated. 

Therefore, an oral arrangement between the partics 
to a mortgage, by which the mortgagee is put in 
possession of the mortgaged property in order that 
he may enjoy the profits and devote them to- 
wards the shtisfaction of the interest due, is 
perfeotly legal, although under the terms of the 
mortgage-deed there is no provision enabling the 
mortgagee to be putin possession and the mort- 
gagor is entitled to redeem On a certain date and 
in default of his redeeming the mortgagee is 
entitled to foreclosure and from that date the 
interest is to cease, inasmuch as such an arrange- 
ment does not vary, contradict, or add to the terms, 
of the deed’ but provides for the satisfaction of. 
one of its conditions. 


Where a mortgagee obtains possession 
under the above circumstances, he cannot set up 
adverse proprietary possession in spite of his asser- 
tion to that effect. O JAGAT PAL SINGH V. Hanna 
SINGH, 8 O. L. J. 244 745 


e 
Deposit of considergtion with mortgagee — Àg- 
reement to pay mortgagor piecemeal, when required 
—Suit for recovery of deposit—Whether enforcement 
of a contract to lend—Maintainability of suit. 


the defendant 





Where a mortgagor allows the whole or part 
of the amount of his loan to remain with the mort- 
gageo, on the understanding that it is to be taken 
by the mortgagor from time to time, the transaction 
is in the nature of a deposit with a banker or agent 
repayable on demand without interest. A suit lies for 
the recovery of the amount, which is not for enforce- 
ment of a contract to lend. O Musammat RANJITA 
v. Musammat RUKMIN ‘ 387 
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Deposit in Court—Computation of interest-— 
Inclusion of interest for day of deposit-e-Payment 
.of batta—Tender insufficient, effect of —Cessation 
of interest—Mortgagoi’s right to mesno profits— 
Day, fraction of, when to be considered full day 
825 
English mortgage — Lease by mortgagor, 
validity of 24 








Equitable mortgage — Deposit of title-deeds, 
whether creates valid mortgage in Punjab- Deposit of 
copies of title-deeds, when enough—-Subsequent regis- 
tered deed o1 mortgage, effect of Earlier mortgage, 
whether kept alive—Presumption - Priority ~ Regis- 
tration Act (XVI of 1908), s. 48. 


In the Punjab and in other places where the 
Transfer of Property Act does not obtain a mortgage 
by deposit of title-deeds is a valid legal mortgage 
and has the same legal effect asa mortgage created 
by any other means recognized by law. | 

A, mortgage can be created by a deposit®* of copies 
of title-deeds when the originals are not forth- 
coming. 

The English doctrive of the legal estate prevailing 
over the equitable estate does not obtain ina 
country where there is nd distinction between legal 
and equitable estates; and consequently a mort&ageo 
who holds a registered deed of mortgage cannot 
claim priority over an @arlier moftigage created by 
deposit of title-deeds. 

Where ina suit by the plaintiff Bank to onférce 
their rights as morigagees against the mortgagors, 
defendants Nos. l and 2, and the mortgaged property 
itself, defendant No. 3 claimed to havo a prior 
mortgage on the property effected by a deposit 
of copies of thé title-deeds: 

Held (1) that the plaintiffs vould not raise the 
plea for the first time in appeal that a mortgage 
effected by depositing :copies of title-deeds was 
invalid, especidlly when they had bech accepted as 
regular by the original mortgagees; 

(2 that the title-deeds were deposited with defend- 
ant- No. 3 with the intention of creating a mortgage 
charge in her favour over the property in suit; 

3) that there was notliing on the record toshow 
that defendant No. 3 hag any intention to give up 
valuable rights accruing to her under this transaction, 
by accepting a later registered deed of mortgage, but 
that the ordinary presumption vas that she intended 
tokeep the first mortgage alive for all purposes 
beneficial to herself; 

(4) that section 48 of the Registration Act did not 
apply and the subsequently registered deed of mort- 
gage did not take precodence over tho carlior 
transaction. P Mas. Srewart v. BANK or UPPER 
INDIA, Lrp., 31 P. R. 19:6 ; 937 


— — Foreclosure decres—Redemption by one of 
the parties~Contribution, claim for, against part’ 
transferee of mortgaged property—Non-joinder in 
foreclosure suit — Party impleaded as owner found 
to be trespasser—Action misconceived-——Maintain- 
ability of suit . 367 


-~ -—- ‘Gross negligence’, what is — Notices con- 
structive—Registration, if notice in Bengal —Un- 
successful search at registration  ffice—Presump- 
tion—Neglect to secure title;deed by mortgageo 
from mortgagor, effect of e 115 


a 
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. I 
«angum Hypothee of moveable property made orally, 
` whether valid in Punjab —Priority, subsequent unre- 
gistered mortgage, whether obtains, h 
In the Punjab a hypothec of moveable property is 
not required to be by deed in writing, and is, if 


“ made orally, as effectual for all purposes (except in 


cases provided for by section 48 of the Indian Regis- 
tration Act) as if it were effected by an instrument 
in writing, provided always that its existence can be 
proved. 

Where, thercfore, plaintiff sued to recover a certain 
sum of money on the basis of an unregistered morb- 
gage-deed in respect of moveable proporty which 
had beon previously hypothecated orally to another 
person: 

Held, that the hypothee created over the property 
in suit gave the hypothecatee as much right to that 
property, as the unregistered deed of mortgage 
subsequently executed gave. to the plaintiff, and that, 
quite irresp&ctive of all questions of notice, his 
rights being prior in time must prevail over the 
rights of the latter. P Mrs. STEWART v, BANK or 
Upper INDIA, Lro., 32 P. R. 1916 932 


Interest, periodica payment of—Right of 
suit for whole amount on default of payment of one 
instalment A 411 
—————*by manager—Joint Hindu family-—Property 
ancestral and prêperty acqaired’ by it both mort- 
ged-——Mortgagee, position of —Equity—Court, dis- 
cretion of e 738 





-—— - - Mortgagor receiving rents—Suit by mort- 
‘gagee to recover rents received by mortgagor, 
# nature of--Money had and received—Breach of 
contract— Damages — Mesne profits—Practice 173 


Mortgage-deed executed before the Transfer 
ot Property Act--Condition to relinquish property 
in case of default of payment —Construction— 
Remedies given by the Act, whother available— 
Suit for foreclosure 475 


Mortgage-deed not executed in attesting 
witnesses’ presence -Evidence Act (I of 1872), s. 71 
—Amendment of plaint at late stage — Court, power 
o{—Simple mortgage-deed treated as money, bond— 
Consideration of mortgage? payment of, proof as to 
—~Simple money-decree—Debt contracted by Hindu 
father, suit on—Immoral purpose, plea as to— 
Court, duty of 397 

— — by person personating real owner—Transfer 
of mortgagec rights by mortgagee—Covenant for 
good title—Hecission of contract—Right of trans- 
feree to refund of conside:ation—Caveat emptor, 
rule of, whother applies 515 

Preliminary mortgage dlecree—Final decree 

—Court dealing with application for final decree, 

jurisdiction of—Mortgage, prior, not included in 

preliminary decree, if can be included in final 

decree— Courts, power of e 76 


Property subject to several mortgages—Suit for 
saleaby prior mortgagee—Puisne mortgagee not made 
party—Decree and Court sale—Purchaser, rights and 
liatilities of—Puisne mortgagee, whether can sue for 
sale subject to prior encumbrance, p 
A certain property was subject to three simple 

mortgages. ‘The 3rd mortgagee sued for sale subject 

tg the prior mortgages. It appeared that the 2nd 
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MORTGAGE—contd. 


mortgagee had already obtained a decree for ‘sale 
on the footing of his mortgage and had sold the 
property and that the purchaser at the Court sale 
had redeemed the lst mortgage: 

Held, that the plaintiff was entitled to a decree 
for sale of the property subject to the prior mort- 
gages and could not be obligod to redcem tho prior 
mortgages before bringingthe property to sale. 

Per Coutts Trotter, J. - What passes to a mortgagee 
is a right to sell the mortgagor's interest as it stood 
at the date of his mortgage, subject only to this, that 
in his suit he must-make all subsequent mortgagees 
parties if he wishes the sale to be free of their 
encumbrances. < 

Of any number of mortgagees; the laler can 
always redeem the earlier, but cannot be compelled 
to do so, and the earlier cannot redeem the . later 
except by consent, 

Per Srinivast Atyangar, J.—A. puisne mortgagee 
who is not made a party to a suit for sale by a prior 
encumbrancer, is entitled to insist on a decree for 
sale"subject to the previous mortgage. 

Case-law. on the subject discussed. MO CHINNU 
PiLLAL v. VENKATASAMY CHRTTIAR, 30 M. L. J. 347; 
(1916) 1 M. W N. 245; 19 M. L. T, 217 507 


——- —Sale of property subject to mortgage—Con- 
sideration reserved with mortgagee for payment to 
prior mortgageo, return of, to mortgagor, after salo 
of property - Redemption, suit for, by vendee—Ac- 
counts— Vendee, whether entitled to credit of 
amount returned by mortgagee to mortgagor — 
Notice of purchase to mortgagee, whether neces- 
sary 266 


, usufructuary—Lease to mortgagor—Stipula- 
tion for vent — Sale to third party—Possession with 
vendor-mortgayor—Suit for account agarmst mort- 
gagor and purchaser, whether maintainable. . 
A usufructuary mortgagee who leases the property 
back to the mortgagor for a specified rent is enititled 
to file a suit for accounts on his mortgage not- 
withstanding the lease, as the relation of mortgager 
and mortgagee co-exists with that of landlord and 
tenant and the right to rent is supplementary to, and 
not in substitution of, the right to interest, 

The claim is alike enforceable against a purchaser 

Sof the property subsequent.to the mortgage, and 

accounts will be taken at his instance alsoas if tho 
mortgagor alone were interested. M Vera KaMe- 
SAMW VaRIGONDA NaRASIMBAM : 701 


, validity of, whether can be questioued— 
Landlord, position of—Relinquishment by mort- 
gagor in favour of tandlord—Mortgagee, position 
of—Ejectment 764 
DECREE - Decree-holder, right of, to re- 
< cover balance’ due on mortgage without bringing 

mortgaged property to sale—Interpretation of 

Statutes 48 
Execution— Decree absolute, prayer 
fos, absent in application—Prayer for sale, if 
implies prayer for making decree absolute 756 
Execution sale—Purchase by dee- 
ree-holder-—Suit for possession ~ Decree fraudulent, 
whether can be pleaded in defence—Claim based on 
possession and subsequent dispossession - Findiug 
aguinst plaintiff's possession within 12 years of 
suit—Dismissal of suit under Art, 142, Limitation 
Act 697 
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— —~ DECREE passed before enactment of Act 
V -of 1908—Application for execution after 12 
yoars—Acknowledgment, whether saves bar under 
s. 48, Civil Procedure Codo 27 


«—_——. REDEMPTION by one co-cwner—Transjer of 
Property Act (LV of 1882), s. 95 — Sale by owner who 
redeemed property—Adverse claim set up—Suit for 
redemption by another co-owner—Limitation Act (IX 
of 3908), Sch. I, Arts. 144, 124, 148. 

One A made a usufrnctuary mortgage to D on 
the 13th of August 1860. He left several sons, of 
whom J made a mortgage to Bs father and paid 
off D. J's mortgagee remained in possession till May 
1898, when ./ sold the property to Bwho remained 
in possession, till the present suit for redemption 
of the mortgage of 1860 was brought by K, son of ¥, 
one of the sons of A. It being assumed that J was 
soparate though tho family property had not been 
‘divided: : 

Held, that under the circumstances the suit was 
barred by Article 144 of Schedule I of the Limitation 
Act, inasmuch as when J redeemed D's mortgage, 
J became only a charge-holder and not: a mərt- 
gagee, and asserted a title in himself adversely to 
the true owners and sold the property to B, and that 
Article 134 or 143 of the Limitation Act did not 
apply. A Jar Kisnsn Josut v. BUDHANAND JOSHI 
14 A. L. J. 41; 88 A, 138 244 


Decree nisi obtained under Transfer 
of Property Act (IV of 1882) and befor: enactment 
of Civil Procedure Code (Act V of 1908)—Order 
absolute not passed—Ealension of time limited by 
decree not obtained—Mortgayor’s vriyht to deposit 
money —General Clauses Act {X of 1897), 5. 6. 


A mortgagor who obtains a decree fur redemption, 
passed under the Transfer of Property Act and 
before the enactment of the Civil Procedure Code 
of 1908, is entitled to depositthe money due under 
the decree nisi at any time before the passing of 
a decree absolute, without obtaining an extension 
of the time limited by the decree, although the said 
Code is in force at the time he applics for the 
deposit. O BISHESHAR SINGH v. BIKRAMJIT SINGH, 
3 0. L. J. 189; 19 0. C. 30 349 


- Entries in khewat, atdestation of, 
value of—HEstoppel-—-Admission—Burden of proof— 
Inherent power, 


Entries in a khewat'as to certain persons being in 
possession of certain land as mortgagees, verification 
of which is attested by those persons, amount to an 
udmission by those persons that they are in posses- 
sion as mortgagees. We 

The plaintiff alleged that he mortgaged certain 
lands to the defendant in 1859. In the khewat of 
1877 the defendant was shown as mortgagee and the 
entry was attested by the defendant. The defendant 
was entered as mortgages. In a suit for redemption 
the mortgagee denied the mortgage: 

Heid, that the onus was on the defendant to show 
that there was any change in the circumstances bet- ` 
ween the years 1877 and 1913 and that tho defendant 
having failed to discharge the onus, the Court had 
inherent power of drawing inferences of fact from 
such evidence as was undisputed. A  PAKARIA ~. © 
RANJITA 165 
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REDEMPTION —Riyhé to redeem, proof of ~ 
Prima facie evidence, sufficiency of ~Suit, maintain- 
ability of. 

In a suit for possession of land by redemption of 
mortgage, the plaintiff must produce at least prima 
facie evidence of his right to redeem, and what is 
sufficient prima facie evidence isa question to be 
decided in accordanco with the facts of each caso in 
which is arises. 

Where, therefore, in a suit for redemption of a 
mortgage the plaintiff produced no evidence at all, 
nor did she nor her predecessor in the suit ever 
make any offer to redeem the mortgage set up by the 
defendants, although the plaintiff had notice of some 
of the mortgages long before the suit and whero the 
case set up by the plaintiff amounted to a denial of 
the mortgages: j - ¢ 

Held, that under the cirewnstances the suit was 
not maintainable, A SAHDEO OJHA v. LACHEMINA 
Kuar * 207 


, suit for—No offer of payment be- 
fore institution of suit, effect of—Suit, maintain. 
ability of —Cause of action -Usufrnctuary agricul- 
tural mortgage , 183 


. 

MUHAMMADAN LAW—ALIENATION by some of 
the heirs of deceased, whether binds  co-heirg— 
Alienation by administrators and someof the heirs, 
effect of s 128 


-GUARDIANSHIP—Alienation of ming: son” 
property by mother, validity cf—Right of sons 
to deal with property alienated—Limitation Act (1X 
of 1908), Sch. 1, Art. 44. 

Under Muhammadan Law the mother is not the 
natural guardian of Ner minor sons. Therefore, in 
the absence of an order of Court appointing her their 
guardiane she cannot alienate their property; if 
she does, the alienation is void and Article 44 of 
Schedule I of the Lintitation Act will not operato to 
defeat the sons’ rights to dispose oftheir interest in 
tho property PAT RAJAB ATI v. WASIR Aur, 1P. 
L. J. 188 85 
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-Unequal marriage contracted by 
paternal guardian jor ward—Power of Court to 
control —Projligacy of ‘guardian —Presumption vof- 
coytinuance-—Evidence Act (I of 1872), s. 114. 

A Muhammadan father married his minor daughter 
aged 10 years to an infant of }2 months. ‘he father 
was known to be a profligate. In a suit by the mothor 
of the girl to declaro the marriage invalid: 

Held, (1) that the Court had power to control such 
an abuse of the parental authority and that the 
marriage was invalid; 

° (2) that proof of the general profligacy of the 

father raised the presumption undor section ‘114 of 
the Evidence Act that it continued during his life- 
time and that he was, therefore, 4 profligate when he 
contracted the marriage, ‘and unfit to act as guardian 
efor marriage. S SuaHun v. Anta Bacnayo, 98. L. 
R. 196 504 


HUSBAND axo WIFE—Ante-nuptial ayree- 
ment by husband to Lice with his wife at her 
father’s house, validity of—Public policy. 

An ante-nuptial agreement by e husband that he 
would live with his wife at hor fathe:’s houso, 
virtually amounis toproviding for a future separatioy 
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MUHAMMADAN LAW-— contd. 


e 
on 2 certain contingency and as such is contrary to 
publi? policy and caunot be enforced. Thera is 
nothing in Muhammadan Law definitely permitting 
such an agreement, which is invalid as between 
Mahomedans, just asit would be in any other com- 
munity. S Cuuro v. Kuupa Bux, 95 L. R. 199 
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PRE-EMPTION—Performance of two talabs 

210 

——— eee, right of, if eutinguishable 


by subsequent events—Right, existence of, ti l decree— 
Partition during pendency of pre-emption suit, effect of, 
on co-sharer’s right of vre-emption —Plea raised for 


first time in final Court of Appeal, when can be — 


entertained—Suit, circumstances after institution of, 

when to be taken into consideration by Court 

A plaintiff in a suit for pre-empiion is bound to 
establish not only that.the ‘pre-emptive right claimed 
by him existed at the date of the sale and at tho date 
of the institution of the suit, but also that it existed 
up to and at the date of the decree of the primary 
Court 

Therefore, where before the date of the decree in 
a suit for pre-emption instituted by a co-sharer in a 
joint property, the praperty is partitioned in parti- 
tion proceedings which were pending, the suit cán- 
not be decreed in favour of the plaintiff, 

Vor Mookerjee, J. When a question of law is raised 
for the first time in a C8urt of last resort upon the 
construction of a document or upon facts either ad- 
mitted èr proved beyond controversy, it is not only 
competent but expedient, in the interests of justice, to 
entertain the plea. 4 

Ordinarily the decree in a suit should aceord with 
the rights of the parties as they stand at the date of 
its institution. Bué this principle is not of universal 
application, Where it is shown that the original 
relief claimed has, by reason of subsequent change of 
circumstances, become inappropyiate or, that it is 
necessary to base the decision of the Court on the 
altered circumstances in order-to shorten litigation 
or to do complete justice between the parties, it is 
incumbent upon a Court of Justice to take notice of 
events which have happened since “the institution of 
the suit and to mould its decree according to the 
circumstances as they stand at the time*the deoree is 
made, S: 

The right of pre-emption, which arises from the 
moment the sale is effected by a co-sharer, is nob 
always enforceable as it stands at the time ofits 
origin, it is liable to be extinguished by events sub- 
sequent, 

In order that a right of pre-eiùption may be en- 
forced by a suit, the right must exist aud fetuin its 
enforceable character when the decreé is made by 
the primary Court. © NURI MIAH v, AMBICA SINGH, 
20 O. W. N. 1099 869 


—— —WAKF=-Mutwalli—Lease for over three years, 
whether void or voidable - Sub-lease—Sub-tenants, 
whether can question their lessor’s title—Hstoppet. 


e The mutwalli of a wakf has, ordinarily and in the 
absence of a prohibition in the deed of endowment, 
“the right to lease the wakf property for three years 
and, with ihe consent of the kazi, for a longer 
period. 

Where, however, the lease is granted for more 
“han three years without the kazi’s consont and is 


INDIAN CASES. .* 


: talukdari, 


[1916 


MUHAMMADAN LAW--concid. 


not to the advantage of the wakf, it is not absolutely 
void but voidable and even the mutwaili can sue to 
set it asido. 

Sub-tenants under a lessee of a wakf property 
cannot, in a claim for rent, question their lessor’s, 
title on the ground that he came into possession 
under an invalid lease. M Batu MUDALI v. DURVA- 
SALU PILLAI +L, W, 74 570 


MURDER. See Pexar Cope, s. 802. 


MUTATION—- Possession with Receiver—Revenue Court, 
duty of -Title to possession—Summary inqutry— 
Hindu Law ~— Adopted son, position of ~Talukdari or 
non-talukdari property, effect of. -  ~ 
Where in mutation cases possession is admittedly 

with a Receiver, the Revenue Courts Lave simply to 

decide, and that by summary inquiry, who is the 
person best entitled to possession. 
In Hindu Law an adopted son takes exactly tho, 

same position as a natural gon.” i 
An adopted son is entitled to mutation of his name 

in respect of the property of his adoptive father’s 

nucle, whether the property be talukdari or non- 

UPBR NAGESHAR BAHAI ~v. Mara: 

PersHAn, 3 O. b. J. 78 496 


MUTT. See Mats; RELIGIOUS ENDOWMENT. 


—— , headship of - Right of nomination— Ceremonies 
— Custom, proof of, where instances occur rarely — 
Dwandwua Mutts in South Canara- Ordination cs 
sanyasi‘and appointment to office to be contempora- 
neous —Evidence Act (I of 1872), ss. 32, 88— 
Facts in issue, whether relevant facts—Statements of 
deceased personsas to facts in issue, admissibility of 
— Depositions of deceased witnesses in prior litiga- 
tion, when admissible. 

There is no rule of law pertaining to succession to- 


headships of mutts gencrally. The rule must be 
made out in the case of each particular mutt by proof 


` of custom. 


As to the nature or quantum of proof required in 
any case, the Court would not insist on the same 
proof when the custom or usage set up is not at 
variance with any law as in a case where the custom 
is completoly opposed to existing law. Again, proof 
of numerous instances of the custom or the exercise 
of the alleged right will not be required when such 
instances, in the nature of things, are of rare occur- 
rence. Even if the right alleged was exercised on 
one solitary occasion it willbe presumed, in the 
ubsence of suggestions of other methods, that that 
particular method of exercising the right was the 
customary one. The existence of the custom is also 
rendered probable by the adoption of similar methods’ 
in neighbouring mætts. 

In the case of Dwandwa Mutts in South Canara, ie, 
the two mutts affiliated to each other, the Swami of 
one has the right to appoint a successor to the Swami 
of the sister mutt, when the latter dies without mak- 
ing the appointment himself. | : 

The conditions requisite fora valid appointment, 
in such contingency aro (1) the person to be appoint- 
ed Swami must be a sanyasi, that is, one who has 
renounced all worldly tios and las been initiated into 
the brotherhood by a person competent to make the 
‘nomination, (2) he must be initiated into the sanyasam 
when he isa bala brahmachari, i. e, a bachelor below, 



















sanyasım and 
emporancous. 
ntment which 
> Will not enure to 
ment where the cere- 


gh. 
relevant facis within the 
2of the Evidence Act, and 
by deceased persons about facts in 
ible under the section. 

of deceased witnesses in a prior liti- 
missible undor section 33 of the Evidence 
hen not only the questions in issue are sub- 
the same inthe two procecdings, but the 
ings have been between the same parties or 
representatives-in-interest. 

er Abdur Rahim, J. Under section 32, clause (4), 
the Fvidence Act, the inconvenience and expense 
o betaken into account must be with respect to 
ind vidual witnesses and not arising merely from the 
number of witnesses which a party wishes to call. 

A fact in issue is always a relevant fact, and there 
is no reason for excluding from the operation of 
clause (4 of section 32 statements relating to facis 
in issue, If they aro to be excluded, much valuable 
evidence would be unavailable as will be apparent 
from the illustrations to section 32 and also from the 
dofinitions of facts in issue and relevant facts 

Ordinarily, the Court requires proof of ar least 
more than one instance in which an alleged customary 
right has been exercised, but there is no hard and 
fast rule to that effect. 

Per Phillips, Ji—Facts in issue are facts about 
which there is a question in issue between the 
parties, and although all relevant facts are rot 
necessarily facts in issue, the facts that are in issue 
hd cannot be other than relevant to the determination 

of the suit. Facts must be either relevant or irrele- 
vant and there is no separate third class of facts in 
issue. 

Jt is impossible to framea definite rule of the 
nature or class of evidence requisite to prove a 
custom which will cover all cases, for as in other 
cases in which the exact amount of evidence neces- 
sary to prove a particular fact cannot be laid down 
with ecrtainty, so in proving a custom it is impossible 
tosay that a certain defired amount of evidence is 
requisite. In appreciating evidence each case must 
be dealt with by itself, and in appreciating evidence 
of custom no general rule applicable to all cases can 
be laid down other than that the custom must be 
proved by clear and cogent evidence. M RAGHU- 
BHUSHANA V. VIDIAVARIDHI 875 


NEGLIGENCE— Sale of goods— Specification of wrong 

quantity in label - Warranty--Damages, action for 

— Business reputation of vendor—Purchasers omis- 

i sion to make engyuiry whether contributory negligence 
— Appellate Court— Appreciation of evidence. 


The plaintiffs placed an order with the defend- 
ants, a firm of good business reputation, for a 
tertain quantity of arsenite of soda, for making 
‘dip’ for cattle. The defendants delivered [6 lbs, 
but the drums containing the soda were wrongly 
labelled as containing è} ths. only. The Jabal 
contained instructions as to the quantity of water 
to be used for mixing up with the soda. ‘The 
plaintiffs’ servant acted up to the instructions, 


GENERAL INDEX. | 


NEGLIGENCE—concld. ° 


“with the result that a strong ‘dip’ was prefared 
and the cattle were injured. In an action to 
recover damages, the defendants pleaded inter alia 
that plaintiffs were guilty of contriburory negligence 
in not making enquiries and detecting the mis- 
take: 

Held, that plaintiffs were justified in relying on 
the specification as to quantity on the label and 
that no duty was cast on them to make enquiries 


to ascertain the exact quantity delivered, and 
hence, there was no contributory negligence ou 


their part. 

There are cases in which, in face of the irrefrag- 
able testimony of contemporary written communi. 
cations or of a course of business, an Appellate 
Tribunal may bring their knowledge of life and 
business to bear and say, confidently and rightly, 
that evidence given about them at the trial cannot 
be true, be the Trial Judge's impression ,of, the 
witness what it may. PC British NOUTH AFRICA 


Company 1, LENNON, LIM. 273 
NEGOTIABLE INSTRUMENTS ACT (XXYVI or 
1881), N. 20 | 315 
---— N. 118 ii 617, 
NOTICE. See BENGAL TENANCY Act, s. 49; Cryin. 
PROCEDURE CODE, s. 80. á e 
NUNCUPATIVE WILL. 921 


OCCUPANCY HOLDING, non-transferable, pô chaser 
of-—Landlord’s withdrawal of decretal amount for 
rent deposited by purchaser, if recognition of transfer 
— Decrees, execution of, under Civil Procedure Code 
and Bengal Tenaney Act, difference between. 


After the plaintiff's purchase in execution of a 
money-(decree of a non-transferable occupancy hold- 
ing, when a co-sharer-landlord in execution of a 
decree for rent against the original tendnt pro- 
cecded under the Civil Procedure Code to sell the 
holding, the plaintiff deposited the decretal amount 
in the executing Court by an application, with a 
proviso that he was reserving his right to realise 
the amount so deposited by him from the tenant 
or his heirs, rs he did not admit that the amount 
so deposited was payable by him, and the amount 
was then withdrawn by the landlord. In a suit by 
the plaintiff to establish his title tothe oecupancy 
holding: 


Held, that the withdrawal of the money did not 
operate as a recognition of the plaintifi’s right as a 
purchaser and he was not entitled to the holding 


e85 against the landlord, 


There is a clear difference in the inode of execut- 
ing decrees under the Civil Procedure Code and’ 
under the Bengal Tenancy Act. Under the latter Act 
if any person other thanthe judgmeft-debtor having 
an interest in any holding wishes to pay the land. 
lord's dugas he may make a deposit before the date 
of sale, by inviting a decision about his intereste 
in the property to be sold. Under the Civil Procedure 
Code there is no objection to the deeretal amount ® 
being paid inte Court by any person before the 
sale, and the Court is not required to deeide any 
question about his interest in the property, as 
provided in the Bengal Tenarey Act. © Svrenprae 
NARAIN v. Jagan KISHORE GHOSE 76 


. 
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OPIUM ACT (I oFel878), S. 9 (c), (e)—Llicit posses- 
sion of opium, proof of —Servant’s possession, whether | 
on behalf of master when master. and servant in each 
others conipany—Presumption—Burden of proof— 
Possession with intention cf exporting opium, whether 
amounts to offence of euporting—Appeal against 
acquittal—Grounds for Chief Court's interference. 


An unlawful possession of opiam with the inten- 
tion of eventually exporting if does not amount to 
the offence of ‘exporting’ opium within the meaning 
of section 9 (e) of the Opium Act. 

Unlawful possession of opium by a servant will 
not amount to possession by his master even when 
they are found in each other's company at the time, 
so as to vender the master liable for conviction 
under section 9 (c) of the Act. 

Itis for the prosecution to prove affirmatively and 
clearly that the possession of tho servant was on 
his master’s behalf and with his master’s authority. 

Natuye of the evidence required in proof of a case 
undér section 9 (c) discussed. 

The Chief Court will not set aside a judgment of 
acquittal unless itis clearly and palpably wrong on 
the evidence. P EMPEROR v. NAWAR, 15 P. R. 1916 
Cr, 17 Cr. L. J. 194 306 


e 
OUDH CIVIL DIGEST, para. 267, cv. (8) 360 


OWDH LAWS ACT (XVIII or 1876), S. 9 (c)—Un- 
der-proprietor in mahal of village—Proprictor of 
another mahal of village — Village community, mem- 
bers gf—Pre-em ption, right of-—Lois, determination 
by. 


An under-proprietor of certain specified plots in a 
mahal of a village and the proprietor of another 
mahal in the same village, are both members af 
the village community within the meaning 
of the third clause of section 9 of the Oudh 
Laws Act, and neither hasa right of pre-emption 
superiorgto that of the other., Lots onght to be 


drawn to determine who as between them is en-’ 


titled to preempt. O GAJODHAR v. Unit NARAIN 


Sixeu, 3 O. L. J, 193 
OUDH RENT ACT (XXII or 1886)—Ordinary tenant 
— Rights not transferable. 


The rights of an ordinary tenant if Oudh 
not transferable. k 
The rights and liabilities of an ordinary tenant 
in Ondh are the creation of Act XXII of 1836 and 
they can only bs ascerbained froma study of that 


are 
. 


Act itself. O TIKA v. SHeo NARAIN, 30 L.J. 175 
426 
———— 8. 8 (10), (11) 861 


—— 6, 60 693 
~— —--§. 107B (b)— Judicial decision — Settlement 


> ae é 
_ Court decree—Admission of claim 


A decree of the Settlement Court, passed at the 
time of the first Regulat Settlement and on the 
then talukdar’s admitting the claim, and directing 
aland to be entered in the Settlement papers as 
Muaf of the claimant, is a judicial decision wi hin 
fhe meaning of section 107B (b) of the Oudh Rent 
Ack. UPBR KANDHA! Prasan vt. Stray Banr 





Das, 3 O. L. J. 218 755 
S. 107K - 702 
2 — S, 135 706 
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PARDANASH, 
tlement—Cq 


Where a family 
panchayat is impeach ' 
ground that her conso: 
obtained by fraud on the pu 
interests conflicted with hers anu 
her, and it is shown that the wo. 4 
Jacking in business capacity, the que 
Court has to consider is, not whether s: 
she was doing, had done or proposed to 
her intention to act was prodaced: whet.' 
care and providence was placed round her, < 
those who advised her, which from their . 
and relation with respect to her they were bot! 
exort on her behalf. 

Fraud cannot be condoned unless there be fu 
knowledge of the facts and of the rights arising out 
of those facts, and the parties are at arm’s length. 

There isno limitation under the Indian Statute 
which will bar a defence of fraud to an action. 
PC Sri Kissan Lar v. Kasumuiro, 20 O. W N. 957; 
(1916) 1 M. W. N. 483; 3 L. W. 528; 31 M. L. J. 362 

37 
PARTITION. See HINDU Law; MALABAR Law; PRE- 
EMPTION. 


, registered deed of, purporting to divide 
moveables—Evidence that some moveables were left 
undivided, whether admissible 712 


Unner-proprietor or lessee, person holding as, 
subsequently becoming co-proprietor but ceasing to be 
so im course of purtition—Status, ecision as to, in- 
effectual , 
A person holding some land in a village, either as 

under-proprietor or as heritable non transferable 
lessee, acquired a certain proprietary share in the 
village The village was subsequently partitioned 
among the co-proprietors and his holding fell into 
the different mahals created by the partition. He 
ceased to be a co-proprietor just before or just after 
the confirmation of the partition proceedings, and 
the Court then decided the question of his status 
as under-proprietor or permanent lessee: 

Held, that the status of the said person as under- 
proprietor or permanent lessee being entirely apart 
from his status as proprietor, ib was quite 
unnecessary to decide forthe purpose of the 
partition proceedings precisely what his status was, 
and that, therefore, no adjudication in the course 
of the partition proceedings or any entry in any 

e kura would be held to decide the question of his status 

as under-proprietor or permanent lessee; which must 
be settled by law in the usual way. UP BR Usep 
ALI t. ANWAR Husain, 3 O. L. J. 282 733 


CASE—Minors parties to case—Certificated 
guardian of minors ultimately made party—Objection 
by guardian as to proprietary title dismissed as time- 
barred—Order of dismissal; whether justifiable— 
Appeal to Deputy Commissioner — Revision, third” 
appeal treated as—U. P. Land Revenue Act (IIL of 
1901), ss. 110, 111—Bourd’s Circulars, 21-II, +. 9, 

e Ina partition case certain minors were parties, 
On the last day of the time allowed by the proclama- 
tion issued under section 110, U. P. Land Revenue 








e 


















Vol. XXXIV] 


PARTITION coneld. “ * 


Act, their certiicated guardian applied stating that 
she, as guardian, should have been made a party to 
tho case and raising some objections to the partition 
which did not concern the shares of the minors. 
After several adjournments the Court ultimately 
agreed to her standing as guardian, and within a 
week after this she filed an objection under section 
110 raising a question of proprietary title concerning 
the shares of the minors. The Assistant Collector 
dismissed the objection as time-barred. This order 
was appealed from to the Deputy Commissioner, who 
ordered that the appeal was to de returned for pre- 
sentation to the District Judge and that meanwhile 
partition proceedings were to be stayed. A further 
appeal was preferred to the Commissioner who reject- 
od it and, finally, the matter was laid before the 
Board in appeal: 

Held, that no third appeal lay to tue Board under 
the partition chapter, but that the .ppeal could be 
treated as revision under the special circumstances of 
the case. i 

Held, further, that the Assistant Collector’s order 
was not passed under section 111, U. P. Land Revenue 


Act, aball, and was thus appealable tothe Deputy | 


Commissioner. A 

. Held, lastly, that the Assistant Collector ought not, 
in view of rule 9, 21-11, B. C, to have dismissed tho 
objection as time-barred but to have decided it on the 
moriis. UPBR_ ARUL RAHMAN v. DHAN KUMAR 
Das, 3 O. L. J. 201 68 


PARTITION ACT (TV or 1893), S. 2—Partition— 
Order for sale—Court Fees Act (VII of 1870), Sch. 
If, Art. 17 (vil—Suit for possession by partition— 
Decree specifying mode of partition—Appeal—Pro. 
per fee. 


Plaintiff sucd for possession by partition of cer- 
tain joint land and houses and obtained a preliminary 
decree settling tno respective shares ot the parties. 
The Court, having fixed the price of the joint land, 
appointed a Commissioner and directed him to 
auction the separate pieces of immoveable property, 
the share-holders only basing allowed to bid. The 
Court further ordered that the sum so realised should 
be divided among the parties according to their 
respective shares, The auction was held a few days 
afterwards. ‘Ihe defendant appealed objecting to 
this mode of partition: 

Held, (1) that the method of partition suggested by 
the lower Court was open to objection, as it could quite 
convenieutly be made in the ordinary way by allotting 
to each sharer houses approximately of the value of 
his or her share, at the same time respecting actual 
possession so far as possible, any small excess sor 
deficiency being made good By money payments; 

(2) that the fact that the defendant had bid at 
the auction did not estop him from filing an appeal; 

(3) that as it was impossible to assign a value 
to the appellant’s claim, section 7 (ir) (6) of the 
Court Fees Act had no application to the case ind 
a Court-foe of Rs. 10 was sufficient and correct under 
Article 17 (vi) of the Second Schedule of the Act. 
P Farras CHAND v. BILAS Rar, 61 P L., R. 1916: 89 
P, W. R. 1916 587 


PARTNERSHIP—Sub-partners, rights of - Dissolution 
of partnership, suit for  Sub-partners, whether 
necessary parties—Civil Procedure Code (Act V of 


GENERAL INDEX. 


_ PARTNERSHIP—concld. é . t 
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1909), O. T, r. 8-—Conteact Act (IX of 1872}—Pe-t 

nership Act (1890) (58 $' 54 Vie. c. 39), s. 31. 

There is nothing in the Indian Contract Act re- 
garding the rolations between sub-partners and 
partners but the provisions of section 31 of the 
English Partnership Act may be taken as the law 
in India. 


The assignees of a share in a partnership is only 
entitled to receive the share of tho profits to which 
the assigning partner would otherwise be entitled 
and the assignec must accept the account of profits 
agreed to by the partners. In case uf a dissolution, 
the assignee is entitled io receive tho share of the 
partnership assets to which tho assigning partner is 
entitled as between himself and the other partners, 
and, for the purpose of ascertaining that share, to 
an account as froin the date of the dissolution, 


Where in a suit for dissolution of partnership, 
sub-partners also were made parties afd tho pre- 
liminary decree made them also liable for the losses 
of the firm: 


Held, that neither under Common Law nor under 
the provisions of Order I, rgle 3, of the Code of Civil 
Procedure, nor on the ground of avoidance of 
multiplicity of proceedings, were they nocessary 
parties toa suit for dissolution of partnership as 
between the partners, Mad the provision in the 
preliminary decree making them liable for the lossgs 
of the firm must be expunged. M CBIDAMBARAN 
Cuetty v, KARUTHAN Cnerry, (1916) 2 M. W. N. 18; 
4 L. W. 10; 20 M. L. T. 134 543 


PARTNERSHIP ACT (1899) (53 & 54 Vic, c. 39), 5. s 
81 . 54 


PASTURAGE—Right to graze cattle on village waste, 
how defined-—'‘Agricultural cattle,” meaning of = 
Suit fer recovegy of grazing dues, matung of—Appeal, 
second. 

The right of a cultivator to graze cattle free on 
the village waste is limited toa reasonable number 
of animals kept by the cultivator for the purposes of 
his holding in the village, and not exceeding the nume 
ber which would ordinarily be kept for the par- 

, poses of good husbandry fer, and in connection with, a 
«similar holding ; 

The term ‘agricultural cattle’ means and includes 
animals employed in agriculture and in purposes 
subservient Lo agricniture, including the domestic 
requirements of the tenant, but cannot be oxtended 
so as to cover animals kept as the stock of a 
trading dairy farm, or bred for sale to cultivators 
or butchers or for the plying of carts or other 
conveyances for hire. 

Where, therefore, a tenant who kept animals to 
supply milk for commercial parposes grazed them 
on the village pasturage afd the landlord claimed 
grazing dues in respeet of sneh animals: 


Heid, that the tenant could not graze such cattle 
free and the landlurd was entitled to grazing dues 
in respect of thein. ° 


Aclaim to grazing rights under a village cifstom 
is a claim to an interest in immoveable property, 
“and a suit for recovery thereof is not of a Small 
Cause nature and admits of a second appeal. 
N Nanne v. NARBADA Prasan, 12 N, L. R. 83% 695 
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PENAL CODE (ACT XLV or 1880), S. 30 315,992 
ee — 8.5 1008 


— Ss. 100, 304 (II), 825—Fatal blow struck on 
sudden provocation—-Right of private defence, achen 
established. 

The deceased went to the acoused’s house armod 
with a pitchfork and abused her sister. The 
deceased’s son also turned up and stracka blow on 
the sister's head with a stick, The accused hearing 
the cries of her sister came out with a pitchfork 
in her hand and struck the deceased with its handle, 
who died within a short time: : 

Held, (1) that though the deccased and his son 
acted in a high-handed manner, their action could not 
be regarded asa sufficient, justification for causing 
the death, and tho accused could not avail herself of 
the benefit of section 100, Indian Penal Code: 





(2) that inasmuch as the conduct of the deceased - 


and his son provoked the accused, who in a moment 
of anger epdevithout any premeditation struck the 
blow, not knowing that it was likely to cause death, 
she could not be convicted under section 304 (I1), 
Indian Penal Code, but was guilty of an offence under 
section 325. P SIRYAN v. Emperor, 69 P. L. R. 1916; 





17 CR. D. J. 270 é 990 
ees S. 114 649 
————$.143 ; 961 
———— S. 1584 974 

~.— §, 1 235 
man 5. 193 235, 307 


9. 198—Perjury—Deposition of witness—In- 
nocent mistake, correction of—Contredictory state- 
ments—-Sanction for prosecution—-Dishonest intention 
—COriminal Procedure Code (Act V of 1898), s. 414. 


A witness should be allowed to correct innocent 
mistakes in the record of his depo8ition. Every 
possible presumption should be made in favour of 

ood faith and it is undesirable that tho witness 
should be afraid to correct the mistakes for fear of 
rendering himself liable to a prosecution for perjury, 
as such fear would frustrate the object of cross- 
examination. It is only when the witness ufakes a 
false statement with a dishonest intention and after- 
wards tries to correct it that his prosecution can be 
directed by Court. 

Quare:-Whether contradictory statements made 
in óne and the same deposition oan be the subject of 
a, prosecution under section 193, Indian Penal Code? 
S GiRpHARIMAL V. EMPEROR, 98. L. R. 202; 17 Cr. 
L. J. 240 656 


S. 302-—Murder—First report not mentioning 
aceused-—Eye-witness failing to identify accused at 
investigation — Circumstantial evidence, value of. 


Where in a trial for murder it appeared that the 
first repcrt did not name the murderer, that the only 
eye-witnoss who professed to have seen the murder 
could not identify the murderer before the Police 
and that the only evidence against the accused con- 
sisted jn the production of a blood-stained kurta 
from the house where he and his brothers resided 
and his pointing out a blood-stained knife which was 
concealed in a bush on the way from the deceased’s 
honse to his own; 
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“Held, (1) that in the absence of any direct evidence 
connecting the accused with the murder the 
circumstantial ovidence that had beon produced 
was altogether insufficient for conviction; 

(21 that the mere fact that it had not been 
shown who else could have committed the murder was 
no greund for holding that the accused must have 
committed it and he was, therefore. entitled to an 


acquittal, P Tasoo v. EMPEROR, 22 P. W. RB. 1916 
Cr; 17 Cr. L. J. 279 999 
——— Ss. 304 (II), 325 990 





8.388 — “Taking” of a minor from lawful 
custody, when complete—Girl kidnapped by one accus- 
ed taken out of village by three—Liability of all. 

The question whether the “taking” of a minor 
girl out of the custody of her lawful guardian is or 
is not complete at a given moment is a question 
for determination with reference to the circum- 
stances proved in each particular case. 

The relation between the minor and the guardian 
implied by the word “keeping” is not dissolved so 
long asthe minor can at will take advantage of 
the guardianship protection and place herself within 
the sphere of its operation, 

Where, therefore, a young girl of 10 years of age 
was kidnapped from the lawful guardianship of 
her uvcle by one G and taken to his gurial and 
subsequently to his threshing floor and was on the 
following day removed from the village by G and 
his two co-accused: 

Held, that the time that elapsed between her 


‘leaving her uncle’s house in company with G and 


her removal from the village by the three accused was 
so short and the liberty of movement which she 
enjoyed between these two points of time was so com- 
plete that until she left the village, sheemust be con- 
sidered to have remained in the custody of her 
guardian and, therefore, the taking of the girl was 
not complete until after she had been removed from 
the village by all the threeaccused and that conse- 
quently they were all liable P GURDIT SINGH v. 
EMPRROR, 55 P., L. R. 1916; 25 P. W. R. 1936 Cr; 17 
Cr. L. J. 286 652 


—— — S. 366 Abduction—Abducted woman passed 

2 from man to man—Lxability of all concerned— 
Charge of rape not made during Police investigation, 
truth of. 

A woman, in order to avoidliving with her deceased 
husband’s brother F, whom she had been forced to 
marry, asked another brother of his D to take her to 
her own brother. D took her away Outside the village 
they were joined by M and proceeded to a takiya, 
whe D left her with M foy the night and returned 
home. The following day D rejoined them and they all ` 
proceeded to a village Tibri where the woman was 
entrusted to one B, who took her to another village 
and placed her in the charge of one N. Ultimately 
she egcaped and being pursued she put herself under 
the protection of a Policoman. D, M and B were 
convicted under section 366, Indian Penal Code, M and 
B having been, sentenced to heavier punishment as 
the woman stated in cross-examination that they had 
had intercourse with her: 

Held, (1) that under the circumstances of the case, 
the conviction of all three accnsed under section 866 
was quite justified; 4 
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(2) but that inasmuch as the woman did not make 
any statement about rape during Police investigati6n, 
it could not be believed and M and B were not liable 
to a heavier punishment than D, P BELA SINGH v. 
Emperor, 54 P. L. R. 1916; 17 On. L. J. 284 1004 


wn S, 266—Ab duction —Special intent or know- 

ledge necessary ~ Whether it can be presumed in a 

girl of 13. 

In order to establish an offence under section 366, 
Indian Penal Code, a special intent or knowledge is 
necessary and such an intent or knowledge cannot be 
presumed in a child of immature age. 

Where, therefore, the accused, brother and sister, 
were convicted of abducting a certain girl and it 
appeared that the sister was only 13 years of age: 

Hela, that she could not be said to have the special 
intent or knowledge referred to in section 365 and was 
not, therefore, liable to conviction. P MEHRAN v. 
EMPEROR, 53 P. L. R. 19:6; 18 P. R. 1916 CR; 28 P. 
W. R. 1916 Cr; 17 Cr. L. J. 283 1003 


—— — S. 379 336 


-- Ss. 279, 429— Theft of animal—Subsequent 
destruction-—Separate, convictions for theft and mis- 
chief, whether legal. 

A person cannot be convicted separately under 
sections 379 and 429, Indian Penal Code, for stealing 
an animal and afterwards killing it. The wrongful 
loss to complainant is complete with tho theft 
and the subsequent destruction of the animal, though 
it may benefit the offender, does not amount to 
mischief. S Jairo v. EMPEROR, 9 S. L. R. 204; 17 
OR. L. J. 239 655 


5. 350 336 


8, 399-—Preparation for committing dacoity, 
what constitutes—Here assemblage not enough- Uvert 
act towards eommission of dacoity necessury— Prose- 
cution, whether bound to point out part taken by each 
member. 

In order to constitute the offence of £ “preparation 
for committing dacoity” within the purview of section 
399, Indian Penal Code, it is not necessary that the 
accused should have done an overt act towards 
the commission of dacoity. The law reqnires that 
they should have done some act to get ready for a 
dacoity. 

A mere assemblage to commit dacoity does not 
amount to preparation; but where it is found that 
the members of a gang had taken in their posses- 
sion instruments for house-breaking and arms for 
the purposes of offence and defence and had actually 
proceeded to a place near the scene of contemplated 
dacoity, the Court is justified in holding that there 
was not a mere assemblage but that the mentbers 
of the assembly had got ready for the actual com- 
mission of a dacoity. 

Jt isnot necessary that the prosecution should 
point out the exact part taken by each member of 
the gang as regards preparation, provided that «at is 
shown that the accused were members. ofa gang 
which had made in fact preparation for re 
P Karun v, EMPEROR, 6 P. R. 1916 On3.17 CR. L. 


ee: 
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Ss. 420, 114—CheGting, abetment of—Qon- 
spiracy, evidence of — Association withe principal 
offender Conduct of accused. 

A charge of conspiracy may be established by 
evidence of the- conduct of the accused and the 
surrounding circumstances both before and after 
the commission of the offence without proving any 
overt acts by the accused. 

Where a person charged with abetment of cheating 
was proved to have been inthe company of the 
principal offender at the vommission of the offence 
and both before and after, and during trial made a 
false defence and denied the said association: 

Held, that he was liable to conviction for an offence 
under sections 420 and 114, Indian Penal Code S 
JUMO ALLARAKHIO V. EMPEROR, 9 S. L, R. 228; 17 Cr. 
L. J. 233 649 


Ss. 420, 417, 511, 80 Acknowledgment of re. 
ceipt of insured parce}, whether ‘valuable security’ — 
Despatch of registered ngureld packess with blank 
sheets to a creditor—Creation of evidence in discharge 
of debt—Offence— Cheating—Attempl to cheat- Cri. 
minal Procedure Code (Act V of 1848), s. 287 (2). 
An acknowledgment of xeceipt of an insured parcel 

isnota ‘valuable securitw within the meaning of 
section 30 of the Indian Penal Code. 

The accused, who owed the complainant Rs. 650, 
filled a registered envelopo with blank sheets*of paper 
and posted it to the complainant after insuring it for 
Rs. 640, in order to create evidence of discharge of 
the debt. He was convicted for chéating under 
section 420, Indian Penal Code: 

Held, 1) that, as the acknowledgment of receipt 
of the insured parcel was not a valuable security, the 
conviction under section 420, Indian Penal Code, was 
bad in law; 

32. that, as the offence of attempting to cheat was 
made out, the accused should have been convicted 
underssectiony417 and 511, Indian Penal Codo. PAT 
SADHO Lar v. EMPEROR, 17 OR. L. J. 272 992 


5. 429 - 655 


8. 429 Maiming an animal, what is—Priva- 
tion of use of limb or member Permanent injury, 
The word ‘maiming’ in section 429 of the Indian 











` Penal Code involves the notion of the privation of 


the use of some limb or member, involving a perma- 
nent injury and not a mere disfigurement. 

Where nearly one-half of one ear of an animal is 
cut off without impairing its sense of hearing, the 
injury does not amount to ‘maiming’ within the 
meaning of the section, B ANNA LAXMAN BHINTADE 
v, EMPEROR, .8 Box. L. R. 289; 37 Cr. L. J. 253 973 


S. 457 1008 
—— 5, 467 315 


. 
= Ss. 474, 467, 30—Forged documeni—Erecu- 
tant’s denial—Handwriting-s Empert evidence— Cor- 
roberation—Valuable security--Stamp Aet (IE of 
1899), s. 12- Negotiable Instruments det (XXVI of 
1881), s. 20. 


An alleged executant of a document denied having 
made the signaturo on the document. The testimony 
of an expert ih handwriting was to the effect that 
the contested signature did not agree with the 
admitted signature of the executant: 
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Hetd, that the expert’s evidence afforded reliable 
cofroborgtion of the execntant’s evidence. 

A blank promissory note and a blank receipt 
contained the forged signatures of the executant but 
contained no specification of the person in whose 


` favour either document purported to be executed, nor 


yet of the date or place of execution, nor yet of 
the money involyed. At the top of cach of these 
papers there was an adhesive stamp of one anna, 
but the signature was not across the stamp nor had 
the stamp been cancelled: 

Held, (1) that the documents were not stamped in 
accordance with law; 

(2) that nevertheless the documents were valuable 
securities within the meaning of section 30, Indian 
Penal Code, inasmuch as they created a legal right. 
A JAWAHIR THAKUR v. EMPEROR, 14 A. L. J. 643; 17 
Cr. L. J. 208 315 


— —  8s.499, Exception (8), 500-—Defamation— 
Complaing of grievance to person in authority—Pri- 
vilege— Good fatth— Imputation honestly believed 
thouyh untrue in fact—Absence of unecessary publi 
catiun——-Seeking redress, ; 

A person charged with defamation under section 
600, Indian Penal Code, who claims the benefit of 
exception (8) to section 499, must show that the 
accisation complained of was a bona fide complaint 
of a grievance, and not a wanton accusation mali- 


` cionsly made with the obfect of injuring another 


pgrson 

“If, withant express malico, a person makes a 
defamator y charge which he bona fide believes to be 
trac, against one whose conduct in the respect 
e defamed has caused him injury, to one whose duty it 
“is to inquire into and redress such injury, tho 
ocoasion is privileged, “because the person making 
the charge has an interest in its subject-matter, and 
the person to whom tho communication is made 
has, on hearing it, a duty to dischargg in respect of 
it. 

Tho accused, who wero paddy merchants, sent a 
telegram to the Traffic Manager of a Railway that a 
Station Master unduly favoured the charcoal traders 
in the allotment of waggons and in allowing them to 
send charcoal in excess of the quantity for which 
freight was paid and that for this purpose he 
received a bribe. it was proved that the accused? 
acted in consultation with each other and had no 
grudge against thé Station Master. Certain account- 
books were tendered iu evidence ranging over a 
long period containing entries of payment of bribes 
to the Station Master. The Magistrate discredited 
the evidence, oral and documentary, and convicted 
the accused, finding that the allégation of payment 
of bribes to the station Master was false: 

Held, that is could not be said that the accased 
had ‘ho "reasonable ground for the telegram, even. if 
it should afterwards, appar that their information 
was untrue in whole’or in pa»t, and that, as thoy 
complained to the proper authority and did not 
further publish the imputation of bribery, they wero 
protected by exception '8) to section 499, Indian 
Penal Code. L B Nea Poona v. EMPEROR, 17 Cr. 





L, X. 218 : 325 
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hi 


- PLAINT, amendment of—Declaration of easement to 


e take water by erection of dam across river, suit for 
—Proof of permissive user—Conversion of suit 
into one for title to river-bed, whether can be 
allowed 541 

Verification, object.of—Verified plaint, whe- 
ther legal evidence 235 


PLEADER, authority of — Withdrawal of plea — 
Client’s position in appeal 390. 





anp CLIENT—Pleader advancing money to 
client on mortgage—Intorest Void transaction — 
Pablic policy—uegal Practitioners Act (XVIII of 
1879), s. 6 Oudh Civil Digest, para. 267, cl. (¥)— 
Purchase of actionable claim—Transfer of Property 
Act (IV of 1852), s. 186 30u 


— , compromise by, without specific authority 
— Ratification by client, effect of 928 


, power of, to apply for reference to arbitra- 
tion 845 


PLEADINGS —Fraud, averments of—Practice 1 


Omission in plaint to referto technical point 
not misleading defendant—Detendant, whether can 
object to framo of plaint on appeal 704 





and proof, variance betiveen, effect of —Relief, 
grant of, on a case not set out in plaint. 

Though the determination in a cause should bo 
founded* upon a case either to be found in tho 
pleadings or involved in or consistent with the case 
thereby niade, every variance between pleading and 
proof is not fatal. 

The rule that the allegations and tke proof must 
correspond is intended to serve a double purpose, 


` namely, first, to apprise the defendant, distinctly and 


specifically of the case ho is called upon to answer, 
so that he may properly mako his ¢ efence and may 
not be taken by surpriso; and, secondly, to preserve 
an accurate record of the causo of action as a pro-- 
tection against a second proceeding upon the same 
allegations, 

Where ina suit for recovery of possession of land 
on’ declaration of title toa certain sharein a pro-- 
perty, the plaintiff failed to make out the precise 
title set up in the plaint, but the Court came to 
the conclusion upon the entire ovidence that the 
plaintiff was entitled only to one-half of what she 
claimed and gavo her a decree accordingly: 

veld, that, as the defendants were not taken by 
surprise and as the allegations made in the plaint 
with respect to the shares were not essential for 
the purposes of the pleadings, the objection of the 
defendants, that relief must be refused to tho 
plaintiff because she had not made out the preciso 
title set up by her in the plaint, should not be given 
effect to. C Hira LAL v. GIRIBALA Dest, 23 CO, L, 
J, 429 444 


and proof—Variance, how far material as 
afiec tiny plaintif s case. 


The plaintiff brought a suit against the 
defondant for a sum of money due to him as per 
his account on a pro-note dated 7th November , 
1907, alleging that the payment was mado on that . 
datce Tho defendant pleaded that ho discharged 
the gmount duc by a cash payment on the th 





~ 
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Ed 
November 1907 and that the note aud the centry in 
the account were forgeries. It was found that tle 
note was gennine and was executed for the baiauce 
of amount entered in the plaintiff's accounts as 
having been received in cash only on the 6th No- 
vomber: 

Held, (1) that the variance between the pleading and 
the proof was nob one fatal to the plaintifi’s suit, 
the cardinal points to be decided being whether the 
debt had been paid in cash and whether the note was 
a forgery; 

iz) that the principle “that it would introduce the 
greatest amount of uncertainty into judicial proceed- 
ings if the final determination of causes is to be 
founded on inferences at variance with the case that 
the plaintiff has pleaded and by joining the issuc in 
the case has undertaken to prove,” had been applied 
by the High Court in an abstract and unsatisfactory 
way which had misled them in estimating the merits 
in the controversy before them, and that in applymg 
such a principle the whole of the circumstances 
must be taken into account and carefully scrutinised, 
the question being, in ultimate analysis, one of cir- 
cumstances and not of law. Po UMAR ABDUL 
RAKIMAN V. GUSTADI MUNCHERJI Cooper, 3 L. W, 308; 
80 M. L. J. 443; 20 0. W. N. 297; (1916, 1M. W.N. 
137 268 


PLEDGE of jewel entrusted to agent for salo—Suit 
for return of jewel by owner—Liability of pawnee 
~—-Redemption ot pledge before decrec—--Paynee 
in good faith—Limitation—'ause o! action—Cun- 
version of article—Limitation Act (IX of 1908), 
Sch. I, Art. 48 75 


POLICE ACT V or J861), Ss. 7, 19—Appointment 
of special constables, uhen legal—Parties to dispute, 
ineapediency of appointment as special constables 
of—~Appointment pending disposal of security cases 
‘— Criminal Procedure Code (Act V of 1898), s. 107. 


Special constables should be appointed under 
section 19 of the Police Act only when it is 
really intended to use them as Police Officers and to 
strengthen the ordinary Police force, und not other- 
wise. - 


It is objectionable to appoint as special constables 
parties toa dispute against whom complaints have 
been lodged or against whom proceedings are 
pending under section 107 of the Criminal Pro- 
cedure Code so as to handicap them in their defence. 
C PARDIP SINGH v. EMPEROR, 43 O. 277; 17 Cr. L.J. 
197 309 


kne 309 


< 


5.19 


S. 34, cl. (6)—“Rictous’, memang of— 
Quarrelling in u public stréet—Conviction—Revision 
—Criminal Procedure Code (Act V of 1898), s. 587. 


The word “riotous” in section 34, clause, (6 , of the 
Police Act is sufficiently wide to cover tho case of 
a person who creates a row ina thoroughfare. e 

Where, therefore, the accused had a quarrel in the 
bazar and was convicted of an offence under section 
34:6) of the Police Act: 

Held, that thero was not such an error of law as 
would justify interference in revision. P JAGAT RAM 
u., EMPEROR, 62 P. L. R. 1916; 29 P. W. R. 191& UR; 
17 CR. L. J. 278 993 
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PRACTION—Breach vf contract—Damages, 173 
-- Interpretation of decfee 344 


Pleadings —Fraud e 

Previous convictions put to prisoner, and 
admitted and taken into consideranon in passing 
sentence—Sentence passed, legal, even without 
proof of previous convictions—Interference in 
appeal— Practice— Procedure 1L08 


of —A.ljudication 
cud 


Review of judgmont, deduction of time veen- 
pied in—Appeal presented after time 44 


Secondary evidence, by oral testimony, without 
objection, relevancy of, when only secondary eci lence 
udinissible is a certified copy —Findings of fact, jirat 
Appeliate Cowt’s duty in regard to—~Appeal, serond, 
Where no objection was taken in the primary 

Court tothe oral evidence of the contents of a doeu- 
ment at the time it was given, the High Court in 
appeal did not discard it, althongh strictey gpewking 
the only secondary evidence of the contents of the 
document was a certified copy. 

Obtier.— It is very essential that the Judge in the 
first Appellate Court should give his findings of fact 
(which arc conclusive in sqsond appeals, clearly and 
decisively ou cach material poiut, othersise . its 
decision is liable to Le set aside in second appeal and 
the case sent back for re-hearing, even thou®h the 
litigation may have gouc®on for a fong time and the 
amount involved is a small oue. © HASMATULLAH 4), 
Hart Monan SARMA ° 942 


Sessions case— Duty of prosecution to produce 
all eye-witnesses before Committing Magistrate ~ 
Presun ption--Death sentence on more than one 
accused jor marder of one man, legality of, 

All persons said to have witnessed a murder should 
be groduced before the Committing Magistrate, 
though it is not necessary fora Public Prosecutor 
to tender in the Sessions Court any Witness who, 
ho may have reasov to believe, will give false evi- 
dence. 

Where an eye-witness is not produced before the 
Committing Magistrate, the natural presumption is 
that he would not support the case for the prosecu- 
tion. ° 

. From the legal point of view, more than ono person 

“may be sentenced to death for themurder of one mau 

where the death sentence is fully merited in the case 
of cach, though in such cases the Crown may evercise 
its prerogative of mercy. P Kaw e. EMPEROR, .2 
P.R, 1910 Cr; 17 Cr. L. J. 207 $87 


-—~ Taking up big original suits after 6-80 p. m. 
—Prejudice— Appeal, second 547 

PRU-EMPTION. See 
Laws Ace, s. 9. 








Receiver, appointment 
order—Property vesting in Official Receiver 


MUHAMMADAN Law; Ovi 
. 


4 accrual of right of Sale, when complete sor 
purposes if pre-cmptan—Registrotion of sule-deed— 
Pre-encplor’s knowledge of sale—Performaner of ire 
talahs— Mahananadan Lawe—Bengal, N-W P, and 
awam Civil Courts det (XIL of 1887), sa BT- Antura 
equity and goud conscience, application of rules of. 
The right of pre-emption cannot bo exercised 

unless the pre-emptor has performad the ceremony 
of talab-i-mowasabat immediately on hearing of the 


sule. 
e 
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Per ` Mullick, J—he two ceremonies of talab-i- 

“mowagabat and talab-i-istishhad can be combined, but 

. itis essential that the talab-i-istishhad should refer 
expressly to the talab-i mowasabat as having _been 
duly made. 

A petition to the Registrar asking for stay of 
registration is not a sufficient compliance with 
Muhammadan Law in the matter of the performance 
of the two talabs. 

A. sale is not complete for the purposes of pre- 
emption till legal ownership passes from the vendor 
to the vendee. Whether or not there has been 
payment and delivery, the pre emptor’s title in 
the case of property worth more than Rs. 100 does 
not accrue till after registration. 

It is against equity, justice and good conscience 
to apply to a pre-emption case the Muhammadan 
Law of sale, which is no longer in force and to 
attach to a mere contract for sale an incident 
which Muhammadan lawyers intended to attach only 
to an acttal sale. 

Per Roe, J.—The test to determine when right to 
pre-emption accrues is (J) has there been a real 
sale, (2) at what date had the pre-emptor knowledge 
that the sale was complete. If the sale is, in the 
eyes of the contracting partics and the pre-emptor 
eomplete, it is not necessary for the pre-emptor to 

. waih till registration before performing the cere- 
mony of mosrasabat. PAT KHEYALI PRASAD v. 





NAZARUL ALUM, 20 ©. W. N. 1048; 1 PLL. J. 174 
. 210 
—Decree—Hxtonsion of time for payment— 
Jurisdiction 88 


PRESIDENCY TOWNS INSOLVENCY ACY (III or 
1909), S. 57—Bona fide purchaser for value from 
benamidar of owne? adjudicated ‘insolvent, rights of 
— Official assignee —Equitable estoppel. 


A person purchasing property from a benamidar of 
the owner, subsequent to his adjudication in in- 
solvency under Act III of 1909, does not acquire 
any title to the property as against the Official 
Assignee, even though the purchase was made bona 
fide for value and without notice 

Per Mookerjee, J.—Such a purchaser may establish 
a good title by ostoppel agaiust the owner, but he 
cannot do so against the Official Assignee unless 
the conduct of the Official Assignee himself was 

«such as would have made the equitable doctrine of 
estoppel applicable against him. © LAKHI Priya 
Dassi v. Rat Kissort Dassi, 23 C. L. J. 468; 20 C. W. 


INDIAN OASES. 
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PRINCIPAL’ AND AGENT—Cothpromise of suit by 
_ agent—Power-of-attorney, construction of 394 


Decree against principal acquiesced in—Agent, 
whether can appeal. 

Plaintiff sued the Municipal Committee, Delhi, for 
coriain reliefs on account of their refusal to sanction 
the proposed erection by the plaintiff of a building ° 
on asite, the lease of which had been sold by 
auction by the Committee to the predecessor-in-title 
of the plaintiff. The Committee justified their 
refusal on the ground that they had sold the lease 
as trustees of the Crown and that no permanent 
building could he erected on nazul land. The 
Secretary of State then applied to be made a 
party and the application was sanctioned, on the 
ground that the Committee was merely a kind of 
agent or trustee for the management of the land 
of which the Secretary of State was the beneficial 
owner, 

The first Court decreed the plaintiff's suit and 
from this decree the Committee alone appoaled. 
This appeal having been accepted by the Divisional 
Judge, the plaintiff preferred a further appeal: 

Held, that the Committee, who were merely agents, 

- were not competent to appeal to the Divisional Judge 
when the principal had withdrawn from the contest 
and that, therefore, the first ‘‘ourt’s decree must be 
restored. P ABDUL SAMAD v. MUNICIPAL COMMITTEE, 
DELHI, 26 P. R. 1916 866 


Principal, liability of, for fraud of agent— 

Attachment, ilegal—-Damages. 

A principal is liable for the fraud of his agent 
acting within the scope of his authority, whether 
the fraud is committed for the benefit of the 
principal or for the benefit of the agent, 

Acts of fraud by the agent, committed in the course 
and scope of his employment, form no exception to 
the rule whereby the principal is held liable for the 
torts of his agent, even though Re did not in fact 
authorise the commission of the fraudulent act. : 

Where the agent ofa decree-holder, on account 
of the ill-feeling which he bore towards the judgment. . 
debtors, got illegally attached and sold their moveable 
property and- the judgment-debtors claimed damages 
trom the decree-holder for the illegal attachment 
and sale: 

Held, that the decree-holder was liable for the 
fraudulent conduct of the agent and bound to pay the 
damages. 

Por Roe, J —The sole test in such cases is the scope 
of the agent’s authority. C Sur Jan Kuan », 
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Possession, illicit, of opium, proof of—Ser- 
vant’s possession, whether on behalf of master 
when master and servant in each other’s company 

306 
Record of Rights, entry in, as to occupancy 


z 2 
ono 


right of tenant 506 
—— ——'I'ransaction, whether amounts to loan or 
347 


deposit, doubt as to 
. 


act of his-agent, under section 196 of the Contract 
ict, is confined to cases where the agent purports to 
act on the principals behalf. No ratificntion is 
possible where the agent acts on his own account, , 
and, though without authority, not on behalf of the” 
principal - 

Where propertp was purchased in Court auction 
by the decree-holder’s agent acting on his own 
account and contrary to the principal’s directions, 


| 


Vol, XXXIV] > 


s 
PRINCIPAL anD AGENT—concld. 


tho principal cannot ratify the act so as to give 
himself the benefit of the purchase, as it was nob an 
act either done on behalf of the principal under 
section 196 or in the course of the agency under 
section 216 of the Contract Act. j 
Restitution cannot be demanded, onder section 
144, Civil Procedure Code, as against a bona fide 
purchaser ata Court sale, who was not a party to 
the decree, on the ground that, subsequent to the 
sale, the decree was reversed by the Appellate Court. 
The operation of therule is not affected by the 
* purchaser’s knowledge of the pendency of an appeal 
on the day of sale. 
Restitution can, however, be ciaimed as against the 
sale-proceeds paid to the decrec-holder. 
The expression ‘good faith’ explained. M RAGHAVA- 
CHARI v. PAKKIRI MAHOMNED, 30 M, L. J. 497; 19 M 
L. T. 884; (1916) 2 M. W. N. 73 760 


PROBATE. See Witt. s 


PROBATE AND ADMINISTRATION ACT (V or 
1981), S. 50 (5)—Inaccurate inventory, submission 
of -- Revocation of Probate. 

The power of revocation conferred by section 60 
of Act V of I8&1 being 9 discretionary one, a 
Court is not bound to revoke a Probate on the ground 
of an inaccurate inventory, especially where the 
value of assets left by a testator is almost a matter 
of conjecture and perfect accuracy can hardly be 
expected. M MADDALI VRENKATASWAMY 4. VELAN- 
PALLI SUBARAYUDU 435 
— S, 55 227 
S. 52 128 
Ss. 90, 82— Alienation, administrators porcers 

of—Sanetion of Court, strict compliance with terms 

of —Muhammadan eLaw— Alienation by some of the 
heirs of deceased, whether binds co-heirs — Alienation 
by administrators and some of the heirs, effect of. 

An administrator appointed under the Probate 
and Administration Act has no power to make an 
alienation without first obtaining the permission 
of the Court under section 40 of the Act, and when 
such permission has been obtained, he is strictly 
bound by its terms. A permission to sell does not 
include ‘a permission to mortgage; and where, 
after obtaining an order for sale, the administrator 
mortgages the property, the transaction is voidable 
under section 90 of the Act. 

The powers of an executor under a Will aro far 
wider and the oxecutor can do whatever is not 
expressly forbidden by the Will. 

The statutory provisions of the Probate and 
Administration Act apply to Nuat madan estates, 
overriding any rules of Muhammadan Law that are 
inconsistent with them. 

An administrator, appointed to manage the 
estate of a decoased Muhammadan, is the only person 
who has authority to act as a representative of the 
estate and who can charge the estate for the debts 
of the deceased so as to bind the heirs, but this 
cannot be done unless he complies with the pro- 
visions of section 90 of the Probate and Adminis- 
tration Act. 

Quære.— Whether some of the heirs of a deceased 
Mubammadan who are in possession of his estate, can 
alienate it forthe debts of the deceased so as to 
bind the other co-heirs; and whether such an alien 








GENERAL INDEX,’ 


e 1087 


e PROBATE AND ADMINISTRATION ACT—1831— 


coneld. 


ation will bind even the proportionate shares of the 
alicnors when it is made in contravention of sections 
82 and 90 of the Probate and Administration Act» € 
Ram Duon Duor v. SHARF-UD-DIN 128 


PROCEDURE—Aceused, when can be discharged in 
complainant’s absence 305 


PROMISSORY NOTE, suit on—Chit acknowledging 
liability—Pro-note -Instrument evidencing antece. 
dent debt, if discharges liability on original dobr — 
Part-payment after security has matured, whether 
payment in respect of such debt - Contemporancous 
debt, note given on, effect of —Parul evidence, use 
of, to prove identity of debt acknowledged in writ- 
ing—‘Ullittoor’, addition of, to maker's name— 
Liability of maker 417 


PROPRIETARY RIGHT, proof of —Settlemeht, nin. 
mary, first. 

In Oadh, no inference as to a person's proprietary 
right can be drawn from the mere fact that the first 
Summary Settlement was made with him. © Bisin 
SHAR SINGH 1, TiRBHAWAN BAHADUR SINGH, 3 O. Is. J. 
222 768° 


PROVINCIAL INSOLVENCY ACT III or 1907), 
Ss 4 (a+, 18, 19, 36 -Trust #n furour of creditors fur 
pro rata distribution, validity of—Valuable con- 
sideration’, meaning of Trustees appointed, whether 
‘third persons’ under section 4 (a)— Void, meaning 
of, ins. 36 Receiver, appointment of, under s, 18— 
Practice 
A transfer by a debtor of most of his properties to 

a few of his creditors for distribution among all the 

creditors pro rata, made more than three months 

before the presentation by him of a petition in 
insolvency, is a transfer for valuable  consigeration 

within the meaning 8f section 36 and section 38 (e) 

of the Provincial Insolveney Act, and is not void 

as against the Official Receiver. The undertaking by 
trustees to distribute the assets is sufficient con- 
sideration for the conveyance, | 

Such properties do not vest in the Official Receiver 
on the adjuditation in insolvancy. 

The word ‘void’ in section 86 of the Provincial 
Insofveney Act means ‘voidable ’ 

The words ‘third person’ in section 4 (e) of the Act 
do not exclude the conveyance to sume of the ere- 
ditors themselves as trustees for the general body 
of creditors. 

The word ‘purchaser’ in section 86 is used in the 
general sense of a person who has given valuable 
tonsideration. 

Before properties can vest in the Official Récviver, a 
the Court should formally pass an order appointing 
a Receiver under section 18 of the Act; Tho practice 
of treating the properties as vesting in the Official 
Receiver after the passing of the adjudication order 
is illegal. M OFFICIAL RECEIVER oF TRICHINOPOLY 
v, SOMASUNDARAM CHETTIAR, 80 M. L. J. 415 602 « 


— S. 12 (2)—Notice to creditors—Private notice, 


if sufficient, 
Anorder of adjudication passed withont a general 





e notice to creditors is wholly irregular aud should he 


set aside. A private notice is of no avail. MO NACHI- 
APPA Cnerty v. THANGAVELU Cuetty. 8 L. W. 495 
696 
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PEN Ss, 18,19 “> 7 602 petition, the order passed thereon is a decrce and a 
= 8s 27, 42—Adjudicotion, annulment of—Cir- second appeal lies. WI Aire a Ki 
~ aera > ? TATH KUTTIMALU JKOVIGAMMAT, 19 M. L.T, 8B D. 
cumstances justifying. W. 504; 30 M. L. J. 611 


An adjudication under ‘section 16 of tha Pro- 
vincial Insolvency Act can bo annulled only upon 
prot by the applicant under sêcfion 42 of the ex- 
istono of one or more of the circumstances specified 
in sub-section 1l of that section. 


Tho consent of all the creditors is not hy itself 
necessarily sufticient to justify an order for annul- 
ment of adjudication. 


Quiere —Whether under the Indian Law the Court, 


could refuse to make an order of annulment, where 
one or more of the circumstances specilicd in ab- 
section (1) of section 42 of the Provincial Insolvency 
Act were proved to exist? C Morita, RAvHAKISSEN 
v. GANRAT#WAM, 23 C. L. J. 220 792 


Ss. 84, 85—Sale in execution af decree~Ad- 
jucication of judgment-dedtor in insolvency before 
sale = ile, effect of Application by Receiver to set 
aside sule—Order refusing anplirution—a< ppeal, second 
—Ciril Procedure Cod& (Act V of i908), ss. 47, 1C0, 
415, O. XXI, r. 90, 4 ` 


* A galo held in execution of a deeree after notico 
to the Court that the judgment-debtor was adjudged 
gosolvent, is irregular and confers no title on tho 
auction-perchascr, the property being already 
vested in the Recciver of the insolvent’s estate. 

Tho protection afforded by proviso (8) to section 84 
ofthe Provincial Insolvency Act is only toa purchaser 
of the property of a debtor and not,to a purchaser of 
property which has teased in law to be the debtor's 
property. The protection does not apply where tho 
purchaser had knowledge or means of knoWledgo 
of ithe adjudication of 
prior to the sale, 

An application by a Receiver of an insolvent’s 
estate to seb aside a sale on the ground of a 
prior adjudication of the debtor isan application 
mader section 47, Civil Procedure Code, and a second 
appeal lies to the High Court from an order in 
appeal. “e s 

Whether a second appeal lies or not, the High 
Court can interfore with the order in revision on 
the ground of material irregularity in the exercise 
of jurisdiction by the lower Courts. 

Proceedings to set aside a sale on the ground of 
material irregularity or fraud in publishing or 
conducting the sale involve quostious rel-ting to the 
excecution, discharge, or satisfaction of a deerce and 
hence fall under both section 47 and Order XXT, rule 
9Q, of the ‘Code of Civil Procedure. Proceedings to 
set aside auction-sales on any other tenable ground 
also involve questions wolating to execution, ete., and 
hence fall under section £7 of the Code of Civil 
Precedare though they may not fall under Order 
XXI, rule 90, of the Code of Civil Procedure. 

sAn execs tin Court is entitled to set aside a salo 
on an application under section 47, Civil Proredure 
Code, and no separate suit will lie. 

It is only where Order XXI, rule 90, applies also 
besides section 47 te a petition to set aside an 
auction-sal? that no second appeal lies undor section 
100, Civil Procedare Code. But where metion 47, 
Civil Procedure Code, alone is applicable to the 





the debtor m insolvency , 
. . 
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—— 5, 25 829 
——— 5, 36 . 602 
wee — S, 42 792 


—-— —8. 43, suns. (2), S. 46, sun-ss. (2), (8) 
—Appeal against an interlocutory order—Receiver, 
power of, to make inquiry. 

An order-calling upon a person who has already 
been adjudicated an insolvent to show cause why 
an order should not be made against him under sub- 
section (2) of-section 48 of the Provincial Insolvency 
Act, is not appealable under sub-section 2) of section 
46 of the Act. ; 


Quære.— Whether such an order could be appealed 
from by obtaining leave under sub-section 3 of 
section 46? 

A Receiver under the Tnsolvency Act is an officer 
of the Court and can be authorised by the Court 
to ascertain facts and report them to it with a view 
to the adoption of such steps as may be deemed 
necessary in the interests of justice, such as paying 
a surprise visit to the insolvent’s house to seo if 
he has concenled properties. C Monmouan Roy v. 
Hrsaxra Komar, 28 C. L. J. 553 ©. 777. 


— S. 46,'suB-ss (2), (3) 777 


—— 5 47— Petition of insolvency—Court, whether 
can rejer proceedings to arbitrators—Civil Procedure 
Code (Act VF of 190%), Sch. II—Arbitration. 

- The provisions of Schedulo IT of thé Oivil Pro- 

cedure Code do not apply to proqeedings under the 

Insolvency Act. and a Court has no power to refer the 

whole proceedings to arbitrators to decide whether 

the petitioner for insolvency or (in the caso of a 

petition by a creditor) the debtor should or should 

not be declared an insolvent. P LADHA SINGH v. 

Buac SINGH, 50 P. R. 1916 549 





- PROVINOTAL SMALL CAUSE COURTS ACT IX 


or 1887), 8. 17 s 113 
—— — 5, 25 113, 527 
—— -— S. 25-Revision—Interference only discre- 

tionary 6 


PURLIC PROSECUTOR - Appointment of Public Pro- 
secutor—Accnused subsequently impleaded—Right 
of Public Prosecutor to withdraw case against such 
acensed— Accomplice, evidence of—Evidence Act (I 
of 1872), ss. 133, 11%, ill. (b) 976 


PUNJAB COURTS ACT (II or 1914), S. 10 714 


comm S. 41 (D, (8)—Poind of custom overlooked or 
a neglected by lower Court -Appeal, second, whether 

competent without certificate —Remand. 

Though under section 41 (1 and 13) of the Punjab 
C urrs Act, the Chief Court has no jurisdiction, ine 
the absence. of a certificate, to decide the ‘existence or 
yali ity’ of a custom, it is not debarred from remitting 
a ease for decision of a point of custom which has 
been overlooked or deliberately ueglected by the 
lower Court. P Sonna Man v. Nanak OHAND, 22 P. 
R. 1916 : 
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PUNJAB EXCISE ACT (lor 1914), S. 61 (1) (J— 
Conviction, first—Sentence—Imprisonment, propriet g 
of awarding.. 

In awarding sentences in excise cases the con- 
sideration that illicit distillation results in not only 
a loss of excise revenue but also in drunkenness and 
crime, is of very great importance, but in view of the 
demoralising influence of a sojourn in jail on the 
character of a person who is otherwiso law-abiding, 
a heavy sentence of fine is preferable to a 
sentence of imprisonment in most cases of a first 
conviction for infraction of an exciso law. P LENNA 
BINGH v. EMPEROR, 63 P. L, R. 1916; 26 P. W. R. 1916 


CR; 17 CR. L. J. 282 : 1002 
PUNJAB LIMITATION (ANCESTRAL LAND 
ALIENATION) ACT (I or 1900) 253 


PUNJAB LAND REVENUE AOT (XVII or 1887), 
8. 158 4 192 


“PUNJAB MUNICIPAL ACT (III or 1911), Ss. 219, 
228, Expr.—Notice by Committee requiring 
performance of certain things~-Authority given to 
Darogha Safai by office to prosecute in case of non- 
compliance—Complaint filed by holder of office, whe- 
ther legal. 

Where a Municipal Committee directed a notice 
to be issued tothe accused requiring him to do 
certain specified things and ordered that in case of 
non-compliance proceedings under section 219 of 
the Municipal Act should be instituted against 
him “by the Darogha Safai’ in accordance with 
which the Conservancy Deroghe tiled on non-compli- 
ance a complaint against the accused and obtained a 
conviction; 

Held, that as the complaint was not made by a 
person duly authorized in accordance with the terms 


_ of section 228 of the Municipal Act, all the pro- 


ceedings were wiéhout jurisdiction and bad for want 
of a proper complaint. P EMPEROR v. DHARMA SHAN, 
8 P. R. 1916 Cr; 13 P. W. R. 1916 Cr; 17 Cr. L. J 
199 $11 
wn S, 228, EXPL, 311 


PUNJAB TENANCY ACT (XVI or 1887), Ss. 58, 74, 
77 (3) (b), 60—Landlord and tenant—Sub-lease 
created by occupancy tenant—Hjectment of swb-tenant, 
suit by landlord for—Improvements, tenants claim 
for-—Award of compensation in decree or by executing 
Court—Plunting trees, whether ‘improvement’. 

A sub-letting by an occupancy tenant operates to 
croate a relationship of landlord and tenant between 
the landlord and the sub-tenant under the terms of 
section 58 (2) of the Punjab Tenancy Act. 

Such a sub-tenant is liable to be ejected by the 
landlord on the death without heirs of the oocupanc? 
tenant who created the sub-lease as a tenant 
holding under a time-expired contract. 
one in ejectment, however the plaint may be worded, 
and is not a suit under section 77 (3) (b) of the 
Act ` . 
The Court ordering the sub-tenant’s ejectment is 
bound to award him compensation for improvements 
effected by him. The award can also be made by 
the executing Court where it is omitted in the 
decree. 7 

The planting of trees by a tenant constitutes pn 
‘improvement’ within the definition of that term 
in the Punjab Tenancy Act. 
S. MAHANA Sinau, 1 P. W. R. 1916 Rev. 
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PUNJAB TENANCY ACT—concld. š 
——— Ss. 60, 74, 77 (8) (b) * 248 
S. 77 (3) 209 
QUESTION or LAW—Malice, reasonable and pro- 
bable causo, if question of law 149 


RAILWAY —Goods consigned—Maund rate charged - 
Consignment note——Waggon rate, if can be charged 
at station of destinution. 


The plaintiff consigned certain bundles of dry 
hides at A station to be delivered to him at C station 
both these stations being on the same Railway. The 
bundles were charged for at maund rates but on 
arrival at C station the defendant company charged 
an additional sum at waggon rates. The plaintiff 
paid under protest and sued for recovery of the 
said amount by way of damages, The consignment 
note gave the Company the right of remcasurement, 
reweighment, reclassification, and recaleulation of 
rates at the place of destination: 

Held, that this was nota case of remeasurement, 
reweighment, reclassification or recalculation and 
that the plaintiff was entitled toa refund from the 
Railway Company of the excess charge made. A 
ALLA-UD-DIN HADI v., G. I. P. By. Co. 104 


RAILWAYS ACT (IX or 1890), Ss. 3 (6), 77, J40—. 
Notice of claim against Sgite Railway, on whom to 
be served —Notice to Government—Service on Collec- 
ior, if sufficient —Consignment of gogdse—Nun® 
delivery—Suit by consignor for compensation— 
Limitation Act (IX of 1908), Sch. I, Arts. 30, 31, 115. 


Notice of a claim against a State Railway under 
section 77 of the, Railways Act is effective if served 
on the Government. ké 

Section 140 of the Railways Act does not mean 
that the Manager is the only persou on whom notice 
of action against a State Railway cau pe served, 
but that, “if notide is served onthe Manager, the 
only alternative being service on Government, it 
must be served on him in the manner provided. 

Per D. Chatterjee, J.—In such a case, the notice may 
be served on the Collector and the same will be 
treated as notice to Government. . 

Section 140 of the Railways Act has not the effect 

cutting down the connotation, of the words 
‘Railway Administration’ as contained in section 3 
(6). It only provides for the convenience of the 
party aggrieved that, if he were to serve the notice 
on the Manager of the State Railway or the Agent 
of the Railway Company, he must do so in one of 
the ways mentioned there. Ifthe party chooses to 
give notice to the Government or the Native State 
or the Railway Company, there is nothing in the 
Act to prevent his doing so; the latter aAlternatiye 
may enhance, his trouble, but it cannot take away 
his rights. ae 

A suic by the consigaor against a Railway for 
value of goods consigned, which were neither deliver- 
ed to consignee nor returned to consignor and 
which the Railway Company denied having received, 
and for compensation therefor is governed by 
Article 118 and not by Article 30 or Article 31 of 
Schedule I of the Limitation Act. 

Article 31 seems to contemplate a suit by the 
party entitled to the delivery, namely, the consignee. 

Por Beachcroft, J.—Quw#re.— Whether the Collect8r 
is always the proper person to receive notice under 


! 


1080 


e 
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section 77 on behalf of Government in the matter ° 


of claims against State Railways? 

If Article 3! applies to such a suit, it is not 
barred in the absence of evidence as to when the 
goods should have been delivered. C RADHA SHAM 





BASAK v. SECRETARY oF STATE 130 

Ss. 77, 140 4 130 

ga hag See Crvit Procepure Cops, O. XL, 
R. ] (1) 


joint, rights and duties of—One joint Re- 
ceiver, whether can give notice to quit tenancy on 
behalf of all— Notice to quit, validity of- Ratification 
— Contract Act (IX of 1872), s. 200. 


A tenancy held under Joint Receivers, if terminable 
by a notice to quit, can be determined only by a 
notice given by them jointly. 

A notice to quit given by one of two Joint Receivers 
on béhaft of both, without the authority of the 
other, is invalid and cannot be rendered valid by 
subsequent ratification by the other Receiver. 

The principle applicable to the competency of one 
joint tenant giving notice on behalf of all does not 
govern the cases of joint Receivers. 

* Per Mockerjee, J.—When two persons are 
appeinted joint Receivers of an estate, they 
should, in the absene of a direction cr in- 
dication to the contrary, meet and discuss toge- 
ther questions which come bofore them in the 
course of the management of the estate, aud in 
all matters which require the exercise of judgment 
and are not purely ministerial, the action taken 
should be the result of their united deliberation. 
C Cassim AHMAD MOLLA v Eusur HAJI AJAM 
Peparni, 23 C. L. J. 453 221 
———Maintenance, right to future, if liable to 

attachment - 381 
in amortgage suit, matters to be “considered 

by Court in appointing—Protection of mortgagee’s 

interests, - 

Where in a mortgage suit, the mortgagee applies 
for the appointment. of a Receiver, the primary 
question fof consideration is, what steps should be 
taken to protect the mortgagee. 

Where some of the defendants iu a mortgage sutt, 
who as presumptive reversioners to an estate 
mortgaged“by a Hindu widow joined in the execution 
of the mortgage, support the application of the mort- 
gagee for the appointment of a Receiver, the Court 
should not consider the matter from the point of 
view of the reversionersas from that of the mortgagee. 
© Goxsinp RANI Das: v, Brinpa RANI Dasi, 23 0, L. 
J. 440 . 405 


REDEMPTION, See MORTGAGE. . 


REGISTRATION: See TRANSFER OF PROPERTY Act, 
s. 107. 











Hindu widow—tTrausfer of life-interest for 


* value exceeding Rs. 100 748 
REGISTRATION ACT (HI or 1877), s. 2 (6) 450 
——— — §.17 - O21 


REGISTRATION ACT (XVI or 1808), S. 17—Un- 
“registered lease of coal mine reciting conveyance of 
moveable property also for Rs. 12,500—Admi ssibility 


. INDIAN CASES. : 


11916 


REGISTRATION AOT-"1908—conti. 


in evidence with regard to moveable property-— 

Document admissible for collateral purpose, whether 

can be used to establish title. 

Defendant No. 2 obtained from Government a 
lease of a coal mine for 15 years and then in leu 
of an advance of Rs. 32,500 from the plaintiff 
assigned to him a half share in the lease and also 
conveyed to him the moveable property including 
plant, etc., for the same consideration. It was agreed 
that if the representation of defendant No, 2 con- 
cerning the quality of coal, etc., proved incorrect, the 
assignee could terminate the arrangement and would 
be entitled to recover his money with interest and 
that in case of non-payment, he could both sell the 
moveable property and continue as joint lessee until 
the advance was recovered and even dispose of his 
share in the lease of the minein order to recoup 
himself. This lease was not registered. Subsequently 
defendant No. 1,in execution of a decree against 
defendant No. 2, attached part of the moveable pro- 
perty conveyed to plaintiff, who thereupon sued for 
a declaration that the property was not liable to 
attachment or sale: 

Held, (1) that the whole document was one and in- 
divisible, there being no separate or distinct trans- 
action concerning the moveable property and being 
unregistered it was not admissible in evidence even 
in regard to the moveable property; 

(2) that even though an unregistered document 
may be admissible for a collateral purpose it cannot 
be used to establish directly title in a part of the 
property conveyed. P BEVAN PETMAN tv. GANESH 
Das, 49 P. R. 1916 542 


—— Ss. 17, 49-—Unregistered lease—Admissibility 
in evidence to prove tenancy or terms — Landlord and 
tenant—Payment of vent—Tenapcy from year to 
year, inference as to—IHolding over-—OUse and occu- 
pation, compensation for—Liability to pay on holding 
over—Transferabtlity—Transfer of Property Act (IV 
of 1882), s. G—Assent to tenants continuance, if 
inferable from passive failure to eject—Intention to 
hold adversely, of necessarily follows holding over— 
Tenancy by sufferance, fiction of, if obtains in India 
Provincial Small Cause Courts Act (IX of 1887), 
è. 25—Revision—Interference only discretionary. 

An unregisicred lease for three yearsis inadmis- 
sible in evidence to prove a tenancy or its terms. 

A tenancy from year to year can be inferred' from 
the fact of payment of rent by the tenant to the 
landlord and its receipt by the latter, the annual 
rent due undersuch atenancy being ascertainable 
from the amount of rent paid and received. 

+ A tenant holding over is liable to pay compensation 

for use and occupatiof of the demised premises. 

Mere passive failure to take steps to eject a 
“tenant whose lease term has expired will not, by 
itself, constitute an assent on the landlord’s part to 
the tenant’s continuing in possession as tenant from 
year to year. 

An intention to hold adversely to the landlord 
need not necessarily follow from .a holding over, 
though the running of time under Article 139 of 
the Indian Limitation Act against the landlord 
will not be interrnpted in such a case. 

‘The fiction of a tenancy by sufferance, which is 
said to arise under the English Law on a tenant's 
holding over, has no place in the Indian Law 
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REGISTRATION ACT—1908 ~ contd. 


n e 
after the enactment of the Transfer of Propert 
Act, ki 

A claim for use and occupation against a person 
who has ceased to be the lessee owing to the expiry 
of the lease term and the non-creation of a new 
relationship of lessor and lessee, not being one based 
on an express or implied contract bub soanding in 


damages due and payable to the owner by a person ' 


without any rightful claim thereto, is a mere right 
to sue and is not transferable under the provisions 
of section 6 of the Transfer of Property Act, 1882, 
whatever may be the English Law as to such 
rights. 

The compensation for use. and occupation, which is 
loosely described in the English cases as ‘rent’, fair 
rent, or ‘occupation rent’, is looked upon by the 
English Courts as based on an implied contract to 
pay afairrent. But it is not advisable to extend to 
India the whole of the English Law of implied 
contract, many cases of which are already dealt with 
in the Indian Contract Act under the head of 
‘relations resembling those created by contract’. 

The interference of the High Court under section 
25 of the Provincial Small Cause Courts Act, IX of 
1887, is a matter of discretion. WI GOVINDSWAMY 
Pintar v. RAMASWANI Aryan, 3 L. W. 408; 80 M. L. J. 
492; (1916) 2 M. W. N. 79 ó 


S. 17 (2) (v)—Compromise of suit embody- 
ing an agreement to exchange lands, whether compul- 
sorily registrable—Suit framed on title—Plaintiff, 
avhether can amend plaint by asking for specific per- 
formance. 4 N 
Where a suit for possession of lands was based on 
a compromise filed in a previous suit and it appeared 
that the compromise was neither registered nor 
embodied in the decree but merely remained among 
the records of the Court: s 

Held, (1) tha the compromise was in effect 
merely an agreement for the exchange of lands and 
the parties contemplated that it would be effectuated 
by a decree of the Conrt and that, therefore, it 
was admissible in evidence without registration; 

(2) that though the suit had been framed upon 
title and not for specific performance, the Court could 
allow the plaintiff to amend the plaint by asking for 
specific performance of the agreement filed in the 
previous sitit, subject to any objection as to 
limitation. M PALAVALASA ÅPPALASWAMY v. DANTAI 
URI NARAYANA, (1916) 1 M. W. N. 276 446 


Ss. 25, 34, 72, 76, T7—Delay in presentation 

of document—Application to excuse delay—Com- 
munication by Sub-Registrar to party of Registrars 
order refusing to excuse delay —A preal to Registrar 
—Order of refusal, whether amounts to refusal to 
“vegister—Suit in Civil Cou®, maintainability of— 
Jurisdiction. 





Per Seshagiri Aiyur, J.—An order refusing to excuse . 


delay in the presentation of a document for regis- 
tration under section 25 (1) of the Registratign 
Actis an order refusing to register the document, 
‘which furnishes ground for a civil suit under 
section 77 of the Act. And it makes no 
difference whether the order was passed on an 
application direct to the Registrar under section 76 
or onareference by the Sub-Registrar with whom 
it was, in the first instance, lodged. 
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Where a Sub-Registrar simply communicates to 
the party the Registrar’s order refusing to excuse 
the delay with his own endorsement that ‘vegis- 
tration is refused,’ the order of the Sub-Registrar 
is practically one refusing to admit a document to 
registration, from which an appeal lies to tho 
Registrar. 

The appeal to the Registrar may also be regarded 
as an original application to him under section 76, 
and his dismissal of the appeal is, in effect, a 
refusal to direct the Sub-Registrar to register tho 
document, which will furnish a canse of action under 
section 77, 

Per Bakewell, J., dissenting. —A refusal to excuse 
delay in the presentation of a documentis not a 
refusal to register it. 

There is no remedy given by the Registration Act 
in cases where a Registrar refuses to enlarge 
the time for presentation or enquiry under section 
25 or section 84. The discretion is expressly con- 
ferred on the Registrar and the Act gives no juris. 
diction to the Civil Court to control or revise it, 

Section 77 of the Registration Act is expressly 
limited to orders of refusal under section 72 or 
section 76 and when thereeis no such order, a suit 
will not lie thereunder. r 

Section 77 provides, in effect, for a new trial of 
the question of admissibility of ,a documeht to” 
registration after the infuiry directed by sections 


34 and 85. M Gancapara MUDALI +. SAMBASIVse 

Mopar, 19 M. L. T. 397; (1916) 2 M. W. N°38 769 

——— §. 34 769 
S. 48 937 a 








S. 48—Oral gift of land without pessession— 
Subsequent transfer by registered deed—Priority. 
Where a proprietor made an oral gift of his land - 

to his sons and subsequently executed and registered 

a deed of mortgage in favour of the pmintiff, who 

sued for possession on the sons’ contesting his right: 
Held, that section 48 of the Registration Act 

operated to give plaintiff's mortgage-deed preference 
over the oral gift which was not accompanied by 


-delivery of possession, even though the gift preceded 


the mortgage. P Dost MUHAMMAD Kuan v. Dost 
MUHAMMAD Kuan, 80 P. R?1916 920 


` S. 49 Ş 6 
5. 49--Equitable mortgage, document pur- 
porting to create—Recital of terms—Registration— 

Evidence. 

A document which purports to create an equitable 
mortgage is admissible in evidence though not 
registered, if itis only a memorandam or narrative 
of the facts constituting the mortgage. Where 
something is to be done by the parties .to complete 
the transaction, it will only be an agreement to 
mortgage. . 

Where, however, gy documtnt sets forth the 
terms of a contract in such a way that the 
terms can be said to havo been reduced to the 
form of a document, it is compulsorily registrgble 
and inadmissible in evidence if not registered. 

Plaintiffs executed two promissory notes to defend- 
ant for re-payment of certain sums of money. 
Simultaneously they executed two documents setting 
forth the conditions of the pro-notes and asking the 

. 
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defendant to redeem @ prior equitable mortgage in 
favour of a third party and retain the title-deeds 
as security for the amount due under the pro- 
notes. The documents modified the terms of the 
pro-notes by a stipulation for compound interest, 
bat were not registered: 

Held, that they were inadmissible in evidence for 
want of registration even as regards the stipulation 
for compound interost. M Swamy Cuerty ~v, 
ETHIRATULU Napu, 3 L. W. 585; (1916) 2 MN. W. 
N. 84 853 


Ss. 49, 17—Transfer of Property Act (IF of 
1882), s. 54—Duidence—Unregistered sale-deed for 
‘less than hundred rupees—Admissibility to prove 

. contract of sale. , 5 
An unregistered deed ofsale of immovenble pro- 
perty for less than one hundred rupees, though 
inoperative under section 54 of the Transfer of Pro- 
perty Act where delivery has not been made tothe 
vendee, ig admissible in evidence to prove the contract 

“ of sale. 


“The rule is unaffected by the provision in section 
49 (c) of the Registration Act which relates only to 
documents compulsorily registrable under section 17 
of the Act. WI Poomanar’. Karuppa, (1916) 2 M. 





W. N. 136 921 
s——r- S. 60 281 
Ss. 72, 76, Ti ° 769 





RELIGIOUS ENDOWMENTS — Mutt — Succession, 
mode of» Junior Pandarasannadhi, position of-— 
Removal from office, causes of—Office held at pleasure, 
incidents of—Consent decree, how far bindiag—Suit 

e ‘by legal representative, to establish his position as 
such—-Plaintiff, what must prove—{ivil Procedure 
Code (Act V of 1908),*0. XXII, r. 8 (1), ò. 

< ‘The nomination and ordination of a junior Pan- 

darasannadhi is the customary manuer of providing 

for the line of succession in Mays like that of 

Dharmapuram. The Pandarasannadhi has not got 

any power of arbitrary dismissal, but he may dismiss 

for good cause, 


“The position of a junior Pandarasannadhi during 
the life time of the elder appears to be that of a co- 
adjutor with the right of succession, a righteof which 
he cannot be deprived: except for good cause, and 
dismissal without notice would be wholly void and 
inoperative. Where, however, an office is held at 
pleasure, the incumbent may be removed even on 
charges of misconduct without any opportunity of 
being heard, because he is removable at pleasure 
without any miscondnet at all, bat in all other caseg 
“the objection for want of notice” cannever be got 
over, 


“Where, therefore, the Matadhipati of the 
Dharmapuram Mutt having ordained and. appointed 
a junior Pandarasannathi cancelled the ‘appoint. 
ment withont giving the juniow any opportunity to 
answer the charges against him, and nominated 
another successor: 


Held, that the dismissal was illegal and the subse- 
quent nomination invalid and inoperative. 


. A consent decree is binding on the parties to the 
suit until it is set aside, just as much as if it had 
Been passed after contest.! 

e ` 
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The mere fact that a olause in a compromise: 
decree purports to restrain the Pandarasannadhi from 
removing the junior in caso of future misconduct, is 
no ground for setting aside the decree altogether in 
a suit by the former for that purpose, for it does not 
affect the consideration obtained by the former foren- 
tering into the compromise, 

Per Seshagiri Aiyar, J—The head of a.Mutt is 
entitled to appoint a junior Pandarasannadhi, who has 
a recognised status and is entitled to succeed to the 
headship if he survives the appointer. He can be 
removed for good cause shown, but the tenure of his 
office is not dependent upon the good will of the 
appointer, who cannot dismiss him arbitrarily. ` 

Where the Matadhapati df a certain Mutt sues fora 
declaration that the defendant is not the lawful 
Pandarasannadhi, and on his death a person appointed 
by him as his successor applies for leave to continue 
the suit and he is directed to bring a separate suit to 
establish his character as the legal representative of 
the deceased, it is not enough for him in such subse- 
quent suit only to show that he acquired all the 
rights which the deceased was capable of conferring 
on him, but he must prove that he has stepped into 
the shoes of the deceased with all the attributes that 
he claimed and it is open to the defendant to prove 
that the deceased had no rights to transmit. M 
THIRUYAMBALA DESIKAR » QOHINNA PANDARAM, 80 M. 
Ya. J. 274; (1916) 2 M. W. N. 48 57 
REMAND, power of, if restricted by Order XLI, 

rules 23, 25 of Civil Procedure Code ` 235 
RENT, share of rovenue parable by putnidars to 

credit and account of their landlords, if is—Ap- 

portionment of rent, when could be mado 409 


RES JUDICATA. See Cryin, PROCEDURE Copp, s. 11. 


Recovery 0; occupancy, suit for. 

Where a tenant's snit to contest a Motico of eject- 
ment is dismissed owing to his failure to adduce evi- 
dence in support of his allegations, the decision in 
that suit operates as ves judicata in a subsequent snit 
brought by him for recovery of occupancy based on 
the same allegations, although he is now ready to 
prove them. U PB R Har BAKHSH SINGH v, Lava, 
30, L. J. 236 - 640 


Suit for occupancy holding in Revenue Court” 
—Suit for holding and grove in Civil Court— Decision 
of Revenue Court, how far bars civil suit— Jurisdic- 
tion—Agra Tenancy Act (II of 1801), s. 202. 


The plaintifi’s suitin the Revenue Court against 
the defendant for possession of an occupancy holding 
was dismissed on the ground that the defecdant was 
the adopted son of the original tenant aud had 
sutceeded to the holding. The plaintiff thereafter 
sued in the Civil Court for- possession of the holding 
anda grove: _ 7 

Held, that the decision of the Revenue Court in 
respect of the holding could not operate as res 
jug@icata in the civilsuit relating to the grove, inas- 
much as the Revenue Court could not have decided 
the suit brought in respect of the grove. 


Held, also, that section 202 of the Agra Tenancy 
Act had no application inasmuch as the suit, so far 
as the grove was concerned, was nota tnit relating 
to aw agricultural holding. A. MizAsi Lan v. Hori 
La | 162 
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RESTITUTION, “See O1vIL PROCEDURE Cons, S, 144. 


RESTITUTION or CONJUGAL RIGHTS— Discretion 
of Court—Plaintif?s neglect in asserting his 
marital rights, effect of. 

The grant of a decree for restitution of conjugal 
rights is discretionary with the Court, 

Where, therefore, the girl wasa minor at the time 
of the marriage and consummation had not taken 
place and moreover the plaintiff had neglected to 
assert his marital rights for a long time: 4 

Held, that the plaintif was not entitled to res- 
titution of conjugal rights. P Zrapa v. Jowat, 46 
P. R. 1916 538 


RESTRAINT os ALIENATION. See ALIENATION. 


RESUMPTION—Service suit, non-main- 
-~ tainability of 713 


REVENUE SALE, purchasers at, rights of ~Ejectment, 
sult in-—Burden of proof—Adverse possession of part 
of an estate sold at revenue sale, effect of. 

The purchasers cfan estate at a revenne sale 
are entitled te all lands included in the estate at 
the time of the Permanent Settlement; they cannot 
have the advantage of, any more than they can be 
prejudiced by, adverse possession subsequent to ‘that 
date. 3 

The plaintiff in an action in ejectment must 
succeed on the strength of his own title and, 
therefore, the purchaser of an estate at a revenue sale 
cannot by suit oust the defendants from lands which, 
though not included in the estates claimed by them, 
are equally outside the estate puchased. C BAIKUNTHA 
Naty Rar v. Basanta Kumarr Dasi, 23 0. L. J. w 


REVISION. See APPEAL, SECOND; Bomnay District 
MUNIGIPAN Act, s. 160 (8); Orvim PROCEDURE 
Cong, s. 115, O. XLVII; ORIMINAT, PROCEDURE CODE, 
s. 145; PROVINCIAL SMALL Cause Courts Acr, s. 25, 

Courts, inferior and superior—Distriet Magi- 
strate—-Sessions Judge. j 
The Court of a District Magistrate is for the pur- 

poses of revision a Court inferior to that of the 

Sessions Judge. © HARKARAN SINGH v. HARNAM 

Sinen, 8 O. L. J. 88; 17 Or. L. J. 228 335 

Magistrate's refusal to examine witnesses — 
Failure to record finding as to possession at date of 
preliminary order—Declining jurisdiction—Irre- 
gularity —High Court 329 

RIGHT or PRIVATE DEFENCE, See Prxar Core, 
s, 100. 


RULE AGAINST PERPETUITIES—Covenant to 
grant land to a society when needed for construe- 
tion of dharamsala—Right of grantee 482 

SALE. See TRANSFER or PROPERTY Act, S. 54. 


e 
—— in execntion of decreee-Adjudication of jadg- 
ment-debtor in insolvency before sale—Sale, effect 
of—Application by Receiver to set aside sale 
Order refusing application — Appeal, second—Civil 


grant, 





Procedure Code (Act V of 1908), ss. 47, 100, aes 
°° 


O. XXI, r. 90 
— in execution af decree — Issue of sale certificate to 
purchaser—Possession, suit for—Plea of fraud and 
irregularitu in conduct of sale—Burden of proof. 
Plaintiff, the assignee of a decree, brought the 
judgment-debtor’s property. to sale in execution and 
purchased it himself, Afrer obtaining the ¢sale 
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% e 
certificate he instituted the present snit for possession 


against thejudgment-debtor. The defendam pleaded 
that the decree was obtained by fraud and that the 
sale was held without service of the usual notice on 
him: 

Held, that as the plaintiff had obtained a salo 
certificate from Court, the onus lay ov the defendant 
of proving his allegation. PAT Jiwacnu RAUT ~. 
SumRan MANWAR 911 
in execution of vent-decree—Purchaser of tenure, 

liability of, for past arrears of vent. 

The purchaser of a tenure ata sale held in execn- 
tion of a decree other than a decree forrent must, in 
the absence of anything to denote the contrary, 
be taken to have purchased it charged with 
the rent which might be due in‘respect of it at the 
time of lis purchase. 

But where a tenure or holding is sold in execution 
of a decree for its own arrears of rent, in the absence 
of anything to denote the contrary, it passes to the 
purchaser free from all liabilities for its* previous 
arrears, and the purchaser is not liable for the‘ 
arrears of rent for the period prior tothe date of 
confirmation of sale at which he purchased. C 
MATHURA Mouan SAHA v. NARIN CHANDRA Dutt,” 20 
C. W. N. 749; 24 0.1, J. 84 18 
—— Statement by vendor as to ownership of ISnds 

mentioned as boundaries—Admissibilitys State- 

ment against interest -Evidence failure to object 

to relevancy of, effect of, in appeal 534 
SANCTION to PROSECUTE. See Criyinan Prb- 

CEDURE CODE, 8. 195 1 


SENTENCE—One week's rigorous imprisonment 
altered to fine of Rs. 50 or in default one week'se 
rigorous impyisenment— Enhancement, illegality of. 
Where petitioners were sentenced to undergo one 

weck’s rigorous imprisonment in respect of am 

offfnce under section 323, Indian Penal Code, and 

“on appgal the , District Magistrate “seduced” the 
sentence to one of Rs, 50 or in default one week's 
rigorous imprisonment, irrespective of the fact that 
they had already undergone several days’ imprison- 
ment: 


Held, that the order of the Districs Magistrate 
amounted to one enhancing the sentence and was 
eillegal, P Max Cuanp v. Evperor, 5 P. W. R, 1916 
“Cr; 17 Cr. L. J. 212 s 324 


SHEBAIT, power of, to maintain suit in respect of 
dedicated property without making idol a party, 

The right to bring whatever suits are necessary 
for the protection of property dedicated to an idol 
is vested in the shebait and not in the idol. Hence, 
the shebait is entitled to sue forthe ront of the 
dedicated property withont adding the idol as a party. 





C DINABANDHU NANDI «~. OHAMIRADDI MIJI 548 
SOCIETIES REGISTRATION ACT (XXI oF 1860) 
. 3 263 


SOCIETY or institution maintained by public subserip- 
tiong—Managing Committee, right of, to refuse sub- 
scriptions of individuals— Right to subscribe’—Suit, 
whether lies to enforce the right—Societies Regigfra- 
tion Act (XXI of 1860). - 

The manuging committee of a society or institution 
which is maintained by public subscriptions, are 
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7 SOCIETY, — concld. 
under no obligation to the publio to accept what- 


ever subseription is offered to them. ` 

No suit, therefore, lies by any member of the 
public to enforce the right to subscribe and to compel 
the committee to admit him to the privileges of 
membership in virtue of his offer of subscription. O 


Annoy Papo Bose v. MANAGING COMMITTEE, ETC., 19 


0. C. 15 . 263 
SPECIFIC PERFORMANCE, See Contract. 
—— —, object of —Agreement for purchase of mort- 


- gage-decree—Suit to enforce agreemeni— Decree barred 
on date of suit—Specific performance, whether should 
be decreed. 

The expression ‘specific performance’, as applied to 
suits known by that name, presupposes an executory 
as distinct from an executed agreement, something 
remaining to be done, such asthe execution of a 
deed or conveyance, in order to put the parties in 
the position relative’ to each other, in which by the 
preliminayy eagreement they were intended to be 

laced 

A suit for the specific performance of an agreement 
to purchase a mortgage-decree will not be decreed 
against the purchaser if,at the date of suit, the 
decree agreed to be purchased is barred, and, there- 
fore, incapable of assignment. P C JATINDRA NATH 
BASU v. PEYER Deve Desi, 14'A. L. J. 527; 200. W. 
N. 866; (1916) 1 M. W. N. 408; 18 Bom. L. R. 509; 
24 C. L. J. 67; 20 M. L, T. 25? 3 L. W 553; 31 M. L. J. 








2 69 
SPECIFIC RELIEF ACT (I or 1877), 8.9 450 
m Ss. 14, 15 461 
` sS. 27 488 

ST , 482 
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S. 27 (b)—Contract of sale—Specific perform- 
e ance—Sale disguised as mortgage—Bona fide trangfer 

—Notice. h 

A mortgage may not be quite in gogd faith qua a 
person entitled to pre-empt, if a sale was disguised 
under its cloak, but it may be a good and a bona fide 
transfer as against a person who claims specific per- 
formancé of an carlier contract of sale entered into 
by him with the mortgagor. 

Where in a suit by a prior mortgagee agginsb the 


mortgagor and the subsequeht mortgagee for specific | 


performance ofa contract of sale of the mortgaged 
property, entered into between the prior mortgagee 
and the mortgagor before fhe contract of the subse- 
quent mortgage, it was found that the subsequent 
mortgagee knew of the prior mortgage and also of 
the sale to the prior mortgagee of the share belong- 
ing to the mortgagor’s brother, and thit the terms 
of the subsequent mortgage were such as to make 
that mortgage well nigh irredeemable: 

Held, that none of the above circumstances could 
be regarded as sufficient proof of the fact that the 
subsequent mortgagee. had notice of the contract 
of sale. 'O Ram BHAJAN v. SH#o DARSHAN SINGH, 8 
O; L. J. 162 396 

ma S. 27, illus, (8) —Transfer of Property Act (IV 
of 1882), ss. 8, 40, 54—Vendor and purchaser—Cont- 
ratt for sale of land to mortgagee in possession— 
Specific performance against subsequent purchaser— 
Constructive notice of rights and equities of party in 
possession. , 

“e. 


INDIAN CASES. . 


. © Ag 


SPECIFIC RELIEF ACT—contd. “| 


A constructive notice, "under section 3-of, the 
Tyansfer of. Property Act, includes cases of gross 


negligence in making further-enquiry about facts’ of- 


which a person has actual notice and a wilfal 
abstention from enquiry for the very purpose of 
avoiding notico. ie heh , 
The fact that a person other than the vendor is in 
possession of the property is sufficient to put a pur- 
chaser on enquiry as to the natnre aud extent of his 


‘interest, and if that enquiry is not pursued, the 


purchaser will be affected with notice of the title, 
if any, under which possession is enjoyed or of 
any contract the person in possession may have 
entered into for the purchase ‘of the property. 


A mortgagee in possession’ who has entered into 
an agreement to purchase the mortgaged property ` 


can enforce it as against a subsequent purchaser. 
The purchaser is affected with constructive notice of 
the contract on the principle above laid down, and 
cannot, ina suit for specific performance, be heard 
to say in defence that he was entitled to assume 
that the mortgagee continued in possession as mort- 
gagee and had not acquired any other title. 

_ A contract for the sale of immoveable property, 
though it does not create a charge on or interest in 
the property under the last paragraph of section 54 
ofthe Transfer of Property Act, gives the obligee 
the benefit of an obligation arising out of contract 
and annexed to the ownership of immoveable pro- 
perty under paragraph 2 of section 40, and the 
obligation to execute a conveyance may be enforced 
against a transferee ‘with notice of that obligation. 
M PUTHENPURAYIL, t. KANDIYAT, (1916) 2 M. W. N. 
31; 20 M. L. T. 127 ; 906 
S. 42 125 


STAMP ACT (II or 1899)—-Chit acknowledging liabi- 
lity —Pro-note—Instrument evidencing antecedent 
debt, of discharges liability on original debt—~Part- 
payment after security hax matured, whether payment 
in respect of such debt—Contemporancous debt, note 
given on, effect of -Parol evidence, use of, to prove 
identity of debt acknowledged in writing —‘Ullittoor’, 
addition of, to maker's name—Liability of maker. 

A chit containing a promise to pay is a promissory 

note if the transaction falls within the definition of a 

promissory note as given in the Stamp Act. 





The giving of aninstrument in writing in recogni- 
tion of an antecedent debt does nol extinguish but 
merzly suspends the cause of action on the original 
debt, which revives if the security be not discharged 
at maturity, unless such instrument can be regarded 
asa mere collateral security, in which case it will 
not operate even asa suspension of the original debt. 

When a bill or note is given there is only one debt, 
though there may be diff8rent remedies or causes of 
action. 

‘Payments, therefore, in discharge of a debt evi- 
denced by an unstamped and, therefore, inadmissible 
pro-note are payments against or acknowledgments 
of the original debt and not on account of the 
pro-note. 

Thus where a suit was brought on 8th August 
1910 on a balance of accounts evidenced by an 
unstamped chit, executed on 10th August 1905, 
payable within two years from that date and con- 
taining an endorsement on its back of two part- 


A 
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payments, dated 14th May 1907 and 30th August 1907, 
respectively: . ; 

Held, that on ‘failure to discharge the chit on its 
due date, the original debt revived, that the acknow- 
ledgments on the chit were equally available as 
acknowledgments of a reduction of and, therefore, of 
a liability upon the original debt, and that cóu- 
sequently the suit brought on 8th August 1910 was 
not barred. 

Obiter dicta—If a bill or a note is given fora 
contemporaneous debt, the bill merely suspends the 
remedy and dves not operate as a discharge. 

The identity of a debt acknowledged in writing 
can be proved by parol evidence. 

Per Srinivasa Aiyangar, J.—The maker of a pro- 
note does not cease to be definite merely because 
the word ‘Ullittoor’ is added to his name. Whether 
such addition binds the members of his family or 
not, the maker does not cease to be personally 
liable. M CHOKKALINGAM Cuetty v. ANNAMATAI 

Cuerry 417 
S. 57—-Bundelkhand Alienation of Land Act 

(IL of 1908), s. 17—~Mortgage by Collector on behalf 

of mortgagor, whether exempt from stamp duty. 

A mortgage-deed executed by a Collector under the 
provisions of section 17 of the Bundelkhand Aliena- 
tion of Land Act IT of 1:08) on behalf of a mort- 
gagor is not exempt from the stamp duty chargeable 
under Act IT of 1899. A SOMWARPURI v, MATABADAL, 
14 A. L. J. 422; 868A, 351 280 


STATUTES. See INTERPRETATION OF STATUTE. 
STAY or PROCEEDINGS. See EXECUTION. 


SUCCESSION. See Ctston; 
Retierovs ExnowMents. 


SUCCESSION ACT (X oF 1865), S. 50—IWill—Illiter- 
ate testator - Mark of testator afixed by oye of the 
attestors, validity of —Attestation. 

An unprivileged Will is not duly ‘exeented’ within 
the meaning of section 50 of the Succession Act 
when the testator, who cunnot sign his name, 
simply touches the pen and hands it to some one to 
affix his mark. The mark should be affixed by the 
testator himself. x 

Section 50 of the Succession Act provides only for * 
the testator signing the Will by a substitute and 
there ig no corresponding provision for the sestator’s 
mark being affixed by some other person. 

The person who signs a Will by direction of 
testator cannot be one of the two attesting witnesses 
required by the last paragraph of section 50, A Will, 
therefore, signed by a person for the testatorand 
attested by himself and another is not duly attested. 
within the meaning of the said paragraph and is in- 
operative. Wi RADHAKRISHNA MUDALIAR V. SUBBAYA 
MUDALIAR, 81 M. L. J. 357 $ 849 
—— m S. 57— Will, revocation of, by tearing—Par- 

tial tearing, effect of— Question of fact—Trial Judge, 

opinion of—Appellate Court, interference by. 

A testator sent for his Will from his solicitor and 
wrote the word “cancelled” on it and signed 
his name and dated it and thereafter, according to the 
instructions of the solicitor, intentionally tore the 
Will only partidlly, without ever intending %o tear 
it up altogether: 





Tirnpu Law; Maru; 


GENERAL INDEX. 


1095 


SUCCESSION ACT—concli# 

Held, (per Curiam), thatthe tearing, uder the 
circumstances was effectual under section 47 of the 
Indian Succession Act forthe purpose of revocation. 

Per Sanderson, C. J.—A tearing (though partial) of 
a Will, which is such a tearing as to evidence the 
testator’s intention to revoke the Will andis all 
tho tearing that he intends to do, added to the fact 
that he writes the word “cancelled” on the Will 
and signs his name, constitutes in law an effective 
revvcation of the Will. 


The opinion of a Trial Judge on questions of fact? 
formed after secing the wituesses and hearing their 
evidence, ought not to be differed from by a Court of 
Appeal, except upon very clear grounds, 

Per Movkerjee, J—Section 57 of the Indian Suc- 
cession Act lays down that revocation consists of 
two elements; intention of the testator and somo 
outward act or symbol of destruction. A deface- 
ment, obliteration or destruction without she animo 
revocandi ig not sufficiont. Neither is the intention, 
the animo revocandi, sufficient, unless some act of 


obliteration or destruction is done. What acts of 
tearing, burning, cancelling, or obliterating are 


sufficient to coustituto a®total or partial revocation 
of a Will must depend to a considerable extenteupon 
the circumstances of cach case. 

The slightest act of gearing with intent fo revoke 
the whole Will thereby is sufficient to constituto 
valid revocation. C JOHUR Laru Dey v, DBIREN®RA 
Nati Dey, 20 U. W. N. 804; 23 C, L. J. 314 707 
—— 5, Ill 892 


Ss. 311, 312-—Will—Demonstrative legacies, 
payment of interest on—From what time payable— 
Rate of interest. . 4 
Interest is payable on demonstrative legacies 

even though the Will is silent as to it. 

A legacy payable ata future day cprrics interest 
only ffom the&ime fixed for payment. Where, how- 
ever, no time is fixed for payment, but the amount 
is payable out of a particular fund, whichis not to 
be got in until after a long interval, section 311 of 
the Succession Act applies. 

The rate allowed on such legacies is 4 per cent, per 
annum.® C ADMINISTRATOR-GENERAL OF BENGAL v. 
A. O. Curistiana, 48 C, 201 157 


8. 312 157 


SUCCESSION CERTIFICATE ACT (VII or 1889), 
S. 4 (1), scope of-—Assignee of debt, succession certifi- 
cate, if required by, to collect debt. 

An assignee of a debt due to the ostate of a 
deceased person can recover the debt without 
producing a succession certificate, 

The Succession Cortificate Act purports to facili- 
tate the collection of debts, to regulate the aminis- 
tration of succession and to protect persons who 
deal with the alleged représentatives of deceased 
persous against the contingency which so often 
occurs, when disputes arise as to whether a claimant 
is or is not entitled as such personal representative. 

Per Walsh, J.—Section + (1) of the Succession 
Certificate Act indicates that the claim contemplated 
by this section isa claim made by a person in the 
capacity of and asa personal representative of a 
deceased person. 
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Per Sendar Lal, J—An inquiry as to the validity 
of transfers made by a certificate-holder is foreign 
to the scope and object of Act VII of 1889. A 
Raman LALsi Maarag v. Hari Das, 14 A. L. 13r 
SUIT by legal ropresentative to establish his position 

as such—Plaintiff, what must prove 57 


—— by minor to set asido alienation by guardian 
Agreement to pay interest noi sanctioned by 
Court, whether binding on minor—Duty of minor 
to restore benefit received —Court’s power to award 
compensation--Respondent, whether can claim 
additional relief by cross-objections 916 

SUMMONS, service of. See Civiu PROCEDURE Cope, 
O. V, R. 12. 5 

SURETY for judgment-debtor’s fling msolvency ap- 

` plication and his production—Party to suit—Failure 
of judgm nt-debtor to apply and appear—For- 
feiture’ of security bond, application for—Re- 
jection of applicatiou—-Revision 247 

SURETY BOND —Presentation of insolvency petition 
by judgment-debtor, whether discharges snrety— 

. Undertaking to producg jadgment-debtor—Issue 
of notice to judgment-debtor—Waiver of notice— 
Bxecution petition, dismissal of, offect of, -on 

esurety’s liability—Construction of surety bond— 
Statutory obligations of surety 407 


TeRWAD. See MALABAR Law. 
TENDER. “See TRANSFER OF PROPERTY ACT, 5, 83. 


= Mortgage —Redemption, suit for—No offer of 
e payment before institution of suit, effect of—Suit, 
maintainability .of—Cause of actione—Usufructuary 
* agricultural mortgage. ; f 

. A mortgagor has no right to institute a suit for 
redemption unless and until he has tendered to the 
mortgagee the debt due to the latter gr at least the 

‘amount which he considers to be due to the latter, 

A suit forthe redemption of an agricultural usufruc- 
tuary mortgage, redeemable only in Jeth of any 
year, was brought without any offer of payment 
having been made before institution of the suit: 

Held, that the plaintiff had no cause of acjion and 
that, therefore, the suit was not maintainable. A 
MUHAMMAD Aur v.. BALDEO PANDE, 34 A, L. J. 55; 
88 A, 148 x 183 


TRADE-MARK, infringement of— Trade-mark consist- 

- ing of number and pictorial design—Dominant 
characteristic, test to determine—Copying of number 
on manufacturers goods—Actual deception not neces- 
sary—Nature of relief—Injunction—Damages. ~ 

A numeral ora number may. be as much a trado- 
mark as any other design. 

A manufacturer can use one device ọr a com- 
ination of devices to dexote any particular article 
manufactured by him. In fhe latter case, the 
question as to what is the dominant trade-mark is 
a, question of evidence, depending on which device 
has cpught the attention of the buyers and has come 
to be associated with the goods of the manufacturer. 

It%s an infringement of a trade-mark to copy 
the number assigned by a manufacturer to 
any article made in his factory, when the article 
has acquired a reputation in the market and orders 

e 





INDIAN CASES. . 


. 
[1916 
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have been placed for it by description of the said 
number. ]t makes no difference that tho person 
infringing adopts a different drawing or picture 
along with the number. f 


Where goods have acquired, bya particular” fancy 
description, combination or device a reputation in 
the market, it is immaterial that tho customers 
do not know who the maker is. . 


The questions for determination, therefore, in a 
case of analleged infringement of a trade-mark are 
(1) whether the defendant has pirated the dominant 
device of the plaintiff and (2) whether the defend- 
ant’s conduct is such as to deceive ultimate pur- 
chasers. Proof of actual decoption is not necessary. 


A Court may grant both an injunction and damages 
to the plaintiff in a suit for infringement of a 
trade-mark, The injunction should be wide enough 
to cover all possible channels of approach to ultimate 
buyers and damages should be awarded on tho 
result of an enquiry as to profits made by the 
defendant by the unlawful use of plaintiff’s number. 


Plaintiffs yuanufactured twill cloth in their mill 
at Nagpur which was put on the market marked as 
No. 2051 with the device ,of a serpent. This cloth 
was sold from 1904. The defendants, who owned a 
mill in Bombay, also manufactured twill of similar 
pattern in 1913 and affixed the same number on 
every piece of their cloth anda label representing 
the image of the sun. Plainriffs sued to restrain 
defendants from affixing No. 2051 to their twill 
cloth and for damages: g 


Held, (1) that No, 2051 was plaintiff's trade- 
mark and that the defendants infringed it by copying 


the number; N 


(2) that an injunction restraining tho defendants 
from using the said number on their cloth anywhere 
in India and award of damages to _ the plaintiffs on 
the amount of the profits made by defendants by 
sale of their twillcloth wero appropriate reliefs. B 
MapHavul DHARAMSEY Mre. Co., Lro. v. Cunrran 
INDIA SPINNING, WEAVING AND Mre. Co, Lrp., 18 
Bom. L. R. 206 529 


TRANSFER OF PROPERTY AOT (IV or 1882), 
Ss. 2 (o), 58 (c), CG7—MMortyage-deed executed before 
the det— Condition to relinquish property in -case 
of default of payment—Construction — Remedies 
given by the Act, whether avatlable—Suit for fore- 
closure —Limitation Act (IX of 1908), s. 31, Sch. J, 
Arts. 132, 185. 
he right to relief arising from a certain relation 

existing between partie# is a matter of adjectivé 

law, and consequently the parties are entitled, where 
anew remedy has been provided by a new Act at 
the timo’ when the relation subsists, to take 

advantage of that remedy in a Court of Law. 9 


Where ina suit for foreclosure of a mortgage it 
appeared that the mortgage-deed executed in 1879 
did not purport to sell the mortgaged property, but 
contained a provision to the effect that in default 
of payment of the mortgage-money in the prescribed 
manygr, the property should be relinquished by} the 
mortgagor as if sold to the mortgagee: 


5 ; 
+ Vol. XXXIV] $ 
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Held, (1) that the mortgage-deed should be cen- 
strued with reference to the law as it stood before 
the Transfer of Property Acb and soconstrued it 
was a mortgage by conditional sale; 

(2) that “ehe remedy piven by section 67 of the 
Transfer of Property Act could be availed of by the 
parties to the document and that there was nothing 
in section ?, clause (ci, of the Act to disentitle the 
parties from seeking the relief; 

(3) that the suit for foreclosure was governed not 
by Article 183 but by Article 132 read with section 
31 of the Limitation Act and was not barred by time. 
Wi OBrexina Ramayya V. ADABALA SESHATYA, 30 M. 





L. J 338 475 
8.3 906 

-— — Ss. 3, 78— Gross negligence’, what is—Notice, 
constructive ~Registration, if notice in Bengal— 


Onsuccessful search at registration office—Presump- 
tion—Neglect to secure title-dced by mortgagee from 
mortgagor, effect of. 

Section 78 of the Transfer of Proper ty Act makes 
‘fraud’ ‘misropresentation’ and ‘eross- negligenco’ 
quite disjunctive One cannot be defined in ‘terms 
of the other or others. They are three different 
kinds of conduct and are in no way co-extensive. It 
is not necessary that there should be frand or 
something indicating fraud to bring a case within 
séction 78 of the Transfer of Property Act. 

A mere omission on the part ofa mortgagee to 
take and keep the title-deedsis not of itself ‘gross 
negligence’ which will secure @ postponement of 
his mortgage to that of anotser subsequent mort- 
gagee who secures them ‘The existence of gross 
negligence must be determined according to the 
circumstances of each case. 

Registration hy itself does not amount to notice 
in Bengal. 

The making of a search at the registration office 
for a document doss not amount to, nor raise an 
irrebuttable presumption of notice in overy case under 
section 3 of the Transfer of Property Act. It is open 
to a party making the search to show why he should 
not b» saddled with notice. 

Neglect to recover the title-deeds by a vendor 
from a vendee who has secared the greater part 
of the parchase-money to the vendor by giving him 
a mortgage on the property itself, when the vendor 
has full notice that tho vende is impecani’ vas and 
a bad paymaster, aul whereby the vande is en sbled 
to obtain a sevond morteag2 on the property by 
deposit of the tithdseds is gross and calprble 
negligence, and is rendered more so by a dslibsrate 
suppression of the oxistence of the mortgage in tife 
saloe-deed aad a suggastion th&t the purchase mmer 
was required «iu cash and paid accordingly. 
NANDA LAD U ABDUL AZIZ . 3 
Ss. 8, 182— Mortgage, assignment of —Suit by 
assignee Set-off as against agsignor, whether provaale 
~—Equitable set-off - Civil Procedure Code (Act F of 
1903), O. VII, r 6. 


The transfer of a martgige-debt, bring the transfer 
of a+: actionvble clam aaler sestion ti, Trasfer of 
Property Act, the dofendant canast, in a sait, by 
the assignoe to cuforce the mortgage, sot off ag in- 
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dependent debt due to him by the assignd and not 
eiverad by the mortgage. 

Even under English Law, the principles appli- 
cable to the assignments of choses-in- action do 
not apply to bransfers of mortgages. 

No set-off, which 13 not covered by the pövisidta 
of Order VII, rule 4, Civil Procedure Code, can 
be pleaded in suits. But it is permissible to plead 
an equitable set-off where itis confined to tnascer. 
tained sums and arises out of the same transaction. 

Ina suit by the assignee of a mortgage for 
recovery of the mortgage amagut, the defendant 
wanted ‘to set offa judgment-debt duc to him 
by the assignor of the mortgage and bearing 
date subsequent to the assignment: 

Held, that the set-off could not be allowedas the 
deorce was a debt independent of the mortgage. 

Quzre.—Whether the defendant could prove the 
state of account in existence ai thy date of the 
assignment? Wi SUBBAMANIA ALYAR vV. SUBRAMANIA 
Parra, ay 1M. W. N. 551; 80 M.L.3.615 859 

— 5.6 6 
a — S. 6 (e 95 
—— — Ss. 6 (c), 54, 1283-Hasement-—Right of way—- 

Landlord and tenant Aquisition af sight on land- 

lord’s other lands —Prescription—Grant— Wr ibing, 

whether necessary to create easement —Registeation -@- 

Immoveable ovroperty'g whethar® includes right of 

way—Inter pretation of Statutes ~Preamble of an Act, 

reference to, in interpreting enactmente~Document, 
` construction of —Extrinsic evidence, admissibility of— 

Second appeal, question of law, whether can be raised 
` for first time in—Eusements Act (V of 1882), ss. ae 

17, 26, Ch. VI—Specific Relief Act I of 1877 , 

—General Cldéuses Act X ef 1597), 8.3 es e 

gistration Act (IH of 1877), s. 2 6). = 

The provisions of the Transfer of Property Act 
have no application to the creation of cagements and 
the Act‘vas not*intended to deal with that topic. 

The Indian Hasoments Act is a complete and solf. 
contained Codec on the subject of easements. In 
places where the Act is uot in force, Courts should 
draw upon Baglish sources for bhoir substuasive law, 
on the principle that English Law on the subject is 
in necordface with justice, equity and gad cou- 
sscionce. 

Tne dafiaition of the tern ‘immn>oveable propsrty’ 
in the Gen sral Clausés Act,[1897, may be wida enough 
toinglude a rizht of way But stich right is nat 
always or necassiily invladed It is nət excluied 
by section 30f the Transfer of Proparty Act. 

Ua ler the terms, however, of section 1 of tho 
Spacidc Ralief Act, rights classified as incorpsreu 
rights are taksu out of its operation. A 

En England, a right of way is said to-be in dped 
and not in livery. Szetions 34 and 123 of the Transfer 
of Property Act were nob intended to change, and 
did not chinga, the preexisting aw so as to require 
a writing for their creation or imposition, when no 
writing was previously uocessary, 

The creation or inposition, therefore, of a right 
of way, whother as a gift or for consideration, used 
“not ba in writing under section 23 or section S4*of 
~ sha Transfer of Proparty Act. 

Whore, however, acizht of way is created in 


“ writing, the writing may reqaire registration under 
. 
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the prévisions of the Registration Act, which 


expressly include ‘rights to way’ within the definition ` 


of ‘immoveable property’ in section 2 (6), but not 
if the value of the right is less than one hundred 
rupees, 
A right of way cannot be acquired by a tenant 
over the lands of the landlord not in his occupation 
by prescription under section 26 of the Easements 
Act. It can, however, be created by grant. 
A tenant relying on the grant of aright of way 
by the landlord must prove the grant. It is not 
sufficient for him to show that he used the way 
by the leave and license of the landlord. Mere 
Jeave and license will not invest him with anything 
in tho nature of aright which he can enforce by 
suit. 
Section 6 (c) of the Transfer- of Property Act 
does no more than express the rule that there cannot 
be an eqsegent in gross. The right which the land- 
lord assigns is not, in his hands, an easement, 
because he cannot have an easement over his own 
property. The right becomes an easement in the 
hands of the grantee and the clause merely says that 
the grantee canuot transfer his easement apart-from 
the dominant heritage, to which by the nature of the 
right it is attached. . 
e Exteinsic evidence is admissible to show how the 
language of a décument is* related to oxisting facts 

x to facts which existed when the document was 
written. e $ 

The preamblo of an Act does not control the 
onactment- which follows, but it may be a most 
useful guide when a question of doubt arises upon 
the construction of a particular provision and con- 
siderations relating #0 the scope of the Act are 
involved. 

The point whether, in the absence of a wNitten 
aud registeged document, creating a right of way in 
-plaintiff’s favour, his suit. fora Meclaratfon of a 
-right of way by grant must fail for want of legally 
sufficient evidence to prove the grant can be opened 
by the defendants in second appeal though it was 
not taken in the Courts below. C Siran CBANDRA 
CHAUDHURY v. ALLEN J, DELANNEY, 20 O. W.N. +158 


e a 450 
—— Ss, 10, 12 516 
mm mn 812 o : 833 


_ 





s. 27 (b) —Iqrarnamah—Covenant to grant land to 
a Society when weeded for construction of dharmsala 
— Right of grantee—Contract void for indefiniteness 
—Rule against perpetuities—Personal contruct— 
Suit for possession, maintainability of—Specific per- 
.formanee; right to—Apyeal, second—Conversion” of 
suit into one for specific performance, whether per- 
missible. . a 


The Raja of Palganj executed an iysarnamah in 1872 
in favour of one Gas manager of the Sitambari Jain 
Society, covenanting to grant land on or below P- ras- 
nath Hill to the latter wheuever they required it for 
the purposo of building a mandir or dharmsala, and 
empoworing the grantees totake the lend if the grantor 
or his heirs should refuse to give it, The plaintiff, as 
manager of the Jain Society, gave notice tothe Raja 
that Jand was required and took possession of _suit 


Ss. 14, 40, 54—Speoific Relief Act (Iof 1877), _ 


‘Ind in 1907. The defendanis,a rival Society, it was 
alleged, dispossessed the plaintiff, The plaintiff in- 
stituted the present suit for possession under the 
terms of the said iqrarnamah:- ` ` 

Held, (1) that, if the covenant was to be construed 
as creating an interest in the land or as running with 
the land, ib was bad as offending against the rule 
against perpetuities and preventing the owner from 
alienating his estate before the happening of a condi- 
tion which may never occur, bothon general principles 
and under Hindu Law; ` 

(2) that the covenant was in the nature of a per- 


< sonal contract, and, though as such not obnoxious to 


the rule against perpetuities, was invalid and inope- 
rative owing to its vague and indefinite , nature; 

(3) that the grant did not create a religious endow- 
mont but only a secular estate and was, therefore, nob 
‘exempt from the rnle against ‘perpetuities; 

(4) that section 49 of the Transfer of Property Act 
did not. apply to the covenant which was, therefore, 
not enforceable against the heirs and assigns of the 
grantor; ` 

: (5) that- plaintiff could not be allowed, in second 


. appeal, to convert his suit into one for specifo per- 


formance, 2 

Per Jwala Prasad, J —~Assuming that plaintiff was 
entitled to sue for specific performance, it could 
not be a sound exercise of the Court’s discretion to 
grant specific performance, having regard to the 
vagus, indefinite and uncertain terms cf the cove- 
nant. . 

Por Chamier, C. J.—it would seom to follow from 
the terms of section 64 of the Transfer of, Property 
Act that a contract to give immoveable property does 
not, of itself, givo any interest in tho property. 

The fact that the plaintiffs have taken possession 
of the land in pursuance ef a contyact which could 
be specifically enforced does not, on the principle .of 
the decision in «Walsh v. Lonsdale, 21 Ch. D. 9; 
52 L. J. Ch. 2; 46. T. 858; 81 W. R. 109, give 
them the same rights as if the land had actually 
been conveyed to them The principle of that deci- 
sion has been applied to India with some misgiving 
and it should not be applied to this case. It i~ doubt. 
fal whether it should be applied to any case in India, 
except possibly the Presidency towns. PAT Daya 
Buar v. Manaras BAHADUR Sinan; 1 P-L J. pore 

“4 
S. 37—Rent share of revenue payable by 
putnidars to credit and account of their landlords, if 
te—Apportionment of rent, when could be made. 


a 


The putvidars of a share in a revenu -paying 
estate owned by the plaintifs and their co-sharers 
_agreed by the document creating the putni to pay 
„into the Collectorate the Government revenue pay- 
‘able in respect of their landlords’ share in the 
zemindtri. Subsequently the plaintiffs, opened ‘a 
separate account in respect of their share under 
Section 10 of Act XI of +859: . 

Held, that the sum payable by the putnidars into 
the Collectorate to the account. and credit of the 
_Jandlords-was-rent and tbat the plaintiffs who had ° 
opened separate accounts, collected their share 
of the puni rent separately and made all 
tlwir co-sharers parties to the suit, were entitlgd to 
haro the game eapportionod-and io havo an order 
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directing tlo pttnidars to pay into the Collectorate ` 


the share of revenne, payable by the plaintiffs to 
their separate credit and account. C GOUR Gopar 
Sora t Gosta BEHARI PRAMANIK, 409 


- 5. 40 482, 488, 906 
S. 4l—Applicability io Court auction-pur- 








chasers. . 

Although the Transfer of Property Act deals only 
with transfers by acts of parties, the principle of sec- 
sion 41 of the Act applies in favonr of a Court auction- 
purchaser. M NarapratH KUMMALI v. PARAMBOLI 
KANDI. Hi 494. 


— B. dl—0Ostensible owner, transfer by —Trang- 
Jer, when good —Keasonable care by transferce. > 
. The provisions of section 41 of the Transfer 
of Property Acb apply toa case where a transfer 
ismade by a person whose: name appears in the 
Khewat and the real owner not only cxpressly 
consents to allow that person te become au osten- 
sible owner of the property transferred but also 
takes au active part in settling the terms of the 
transfer, inasmuch asia such a cato the transferee 
must bo regarded to have taken reasonable care. 
O RAM SAMAJH Pannev Ramsas, 3 O. L. J. 224 773 


- S. 41—Transfer by persou whose name was 
registered in Reveunce Records against will of real 
owner—Absence of enquiry by transferee, effect of 
Real owner, how far bound by the transfer 673 


— — §. 51—Improvements made by defendant in 

good faith—Right ta compensation 

Whers ina suit for possession it appeared that the 
property in disonte had bean sold pendente lite to 
defeniauts Nos 2 to & who sold it to defendaut No. 
6 and that the lst set of vondses, believiag in the 
soundnass- of theif title, had effected certain im- 
provements in the property? 

Held (i\ thatthe plaintiff conld not recovor the 
property without payment of compensation to 
defendant No. 6 for the improvements effected. P 
AMIR OHAND v. MURGA Das, 70 P. L. R 1916; 92 P. W. 











R. 1916 957 
8. 53 744,778 
8. 54 450, 482, 906, 921 


Ss. 54, 55 (4)—Contract to sell —Breagh— 
Com pensation—Mesne profits. 


On an agreement to convey properties, a person is 
not_entitled fo possession or mesne profits as such 
before the_date of the oxecution of the registered 
coriveyance in his fayour, having regard to sections 
54, paragraph! and section 45,gub-section(4), clause 
(a), of the Transfer of Property Act. He will, how- 
ever, b2 entitled to compensation for breach of the 
contract to convey, in addition to suing for the execu- 
tion of the conveyance. And the cdmpensation will 
be the value of the mesne profits which could have 
been obtained between the date when the breach of 
contract took place and the date when the con- 
veyancs was actually executed Such claim is not 
strictly one for mesne profits. MI SUBBAROYAR v. 
KOTTAYA GOUNDAN, (1916: L M W. N. 284 737 


e 
> Bs. 54, A (o —Easenvent—Right of way, grant 
of, for consideration—Verbal grant—Registration, 
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absence of, whether invalidates transaction—Creation 
and transfer of easements, distenction between. 


Section 64 of the Transfer of Property Act relates 
to the transfer of casements, and not to the creation 
thereof, 

The creation by grant of a right of way ia favour 
of a person over the grantor’s land is not a transfer 
of ownership that is required to be in writing and 
registered under section 54, becanse no existing right 
of easement is transferred but a new easement is 
imposed on the property of the grantor. 


A right of way can, therefore, be created by a 


verbal agreement. L B Gum Soxs v. Cassi DALLA 


95 
S. 54—Hinde awidow—Transfer of life-in- 
terest for value exceeding Rs. 100—Registration. 





A transfer by a Hindu widow of her life-interest 
to the reversioners for a price oxceedity Rg 100 
must be by an instrument in writing and registered. 
MI BRTIREDDI SOMIRANAL è. BETIRANDI TATANYA 

“7468 
S. 54 - Sale, oral, of immorveable property 
under Rs. 100 in value, to morigagee in possession — 
Delivery of possession, necessily of. 





Where, on the occasion of the oral sale ef ane 
immoveable property of less than Bs !09 in valuo 
by the owner tothe mortgagee in possession, formal 
possession was delivered, boundaries were pointed 
out and the mortgage document was handed over 
to the mortgagee aftor endorsing on it, “as I have noi 
been able to pay you the money, I make over 
the jamai patta to you. You have your name regis- 
tered”; in fact everything was done that could be 
done to deliver possession: 

Het, that sach delivery was sufficient for the 
purpose of section 54 of the Transfer of, Property 
Act and-tke sale was valid in law. C Sonar CHUTIA 
v. Sonaram Carta, 20 C. W., N. 195 692 


: S. 54—Vendor and purchaser-—Sale of mort- 
gaged property—Application of .consideration in 
discharge of mortgage—Puschaser, whether can claim 
morigagee’s rights as against subsequent registered 
purchaser—Intention to ke&p mortgage alive 





*A person who purchases mortgaged property, part 
consideration whereof ‘is applied in discharge of the 
mortgage, cannot claim the right of the mortgagee as 
against a subsequent registered purchaser, unless 
there was an intention on his part to keop the mort- 








gage alive. L B Ma Kron v Mraine SHIN 47 
S. 55 890 
8.55 (2)—Vendor and purchaser— Vendor 


professing to sell particular quantity or quality of 
property, whether bound to pay damages for errars of 
quality or quantity. . 


Where a seller professed to transfer by a sale-deed 
to the buver particular plots of land burdened only 
by a yearly tenancy, and the buyer subsequently 
found that they were burdened by a permancid 
tenancy: 

Held, that thero was a clear erase of a brokou 
contract or warranty for which the purchaser was. 
entitled to claim damages without rescinding thp 
purchase, 
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After tfe purchaser has taken a conveyance and 
the purchase-money has been. paid, no action can be 
maintained either at law or in equity for damages 
or compensation on account of errorsas to the 
quantity or quality of tho subject-matter of the 
sale, unless such error amounts to a breach of some 
contract or warranty contained in the conveyance 


itself, or unless some fraud or deceit has beon 
practised upon the purchaser. B  VISHVANATH 


GANESH JOSHI v, Bata KAKU Karani, 18 Bom. L. B. 
292 147 


S. 55 (4) 737 


8s. 58 (a), 66—Hortgage— English mortgage 
— Lease by mortgagor, validity of. 


Whatever may be tho doctrine of English Law, an 
English mortgage, under the provisions of section 58, 
of the ‘Transfer of Property Act, does not transfor 
the property absolutely to the mortgageo, but the 
mortgagor remains owner subject to the mort- 
gage. The fictions of English Law in regard to legal 
and eqhitable estates hare not been continued in 
India. 

A mortgagor in possessign can prima facie exerciso 
the erdinary rights of an owner in possession, save 
that he should not commit any act which will be 

estructive or permanently jnjurious to the property, 
ifthe security is insufficient or will be rendered 
iweufficient by sucu act. 

In the cise of an “English mortgage,” therefore, 
where the mortgagor is in possession. he can lease 
the property and his receipt of rent in advance for 
“a certain period will not render the lease invalid 
unless the security is „thereby rendered insufficient, 
LB Taxa Prena CHUNA . MAMAKKANTAKATH 24 
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5.68 (c), scope of—Document, construction of 
— ale or mortgage. 


A deed of transfer executed by plaintiffs to defend- 
ants in 1904 recited that the amount dne to the 
latter in respect of a pre-existing mortgage on 
plaintiffs’ lands was Rs. 13,00 inclusive of interest, 
and as excessive interest had to be paid afid great 
loss was cansed to the plaintiffs’ family, the plaintiffs e 
sold some of the lands to defendants for the said 
sum to extinguish the debt. The deed reserved to 
the vendors liberty to re-purchase the lands on 
payment of the sale consideration at any time 
within 20 years. By an instrument of even date, 
the vendees leased the land to the vendors plaintiffs 
for an annual rent of Rs. 412 which, however, was 
liable to reduction in proportion to any fractional 
payment of the sale price. The parties agreed 
thaf the costs of repurchase by the plaintiffs were 
to be borne by them in equal ehares. In a suit 
brought by the plaintiffs in 1911 for redemption: 

Held, that the transaction wasa sale and not a 
mortgage. 


Per Batchelor, J—~Section 58 of the Transfer of 
Property Act defines what a mortgage is and clause 
(c) of the soction describes one method of effecting 
a mortgage, viz, the method of mortgaging by 
conditional sale "But the words of clause ‘c+ are not 

“to be read in an isolated manner, but in reference to 
the’ first paragraph of the section, and when they 
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ar so read, it is' manifest that clause (c) comes into 
play only when there is'a mortgage, as that term 
has been defined. B NARAYAN RAMERISHNA PANDIT 
v. VIGNESAWAR GANAP HEGDE, 18 Box. L. R. 2F0; 

40 B. 378 414. 


S. 59—Attestarion of mortgage -deed—' Attest’, 
meaning of-—Scribe who witnesses execution and 
subscribes as scribe,whether attesting witness- Pre- 
sumption as to execution. 

Per Chamier, C. J.—A mortgage-deed is duly 
‘attested’ ‘within the meaning of section 69 of the 
Transfer of Property Aot when the attestor witnesses 
the execution of the deed and subscribes as an 
attesting witness, ` 

The scribe of a document who was- present ab 
its execution and subscribed only as scribe, cannot be 
deemed to have attested the document. : 

Where, therefore, a mortgage-deed was signed by 
five persons who described themselves as attesting 
witnesses, but of whom only one witnessed its execu- 
tion, and the scribe who signed as scribe was 
tendered to prove that he was present from the 
beginning to the end of the transaction: 

Held, that the mortgage was not proved. 

Per Jwala Prasad, J. There is no presumption 
that a scribe or a person describing himself as the 
attestor of a document witnessed its execution, The 
fact must be established by evidence, PAT Rast 
BAHADUR SINGH v. AJODHYA SINGH, 200 W. N. 699; 
1 P. L.J. 129 370 


S. 59—Attestation, proper—Mortgage-deed not 
executed in attesting witnesses’ presence-- Evidence 
Act (I of 1872}, s. 71—Amendment of plaini at late 
stage—Court, power of —Simple mortgage-deed treated ` 
as money-bond—Consideration of mortgage, payment 
of, proof as to—Simple money-decreee- Debt contracted 
by Hindu father, suit on—Immoral purpose, plea as to 
—Cowrt, duty of. 

Where a mortgagor does not execute the mortgage- 
deed in the presonce of the attesting witnesses, there 
is no proper attestation of the deed as required 
by section 59 of the Transfer of Property Act. And 
in such a case the evidence of some other person ig 
not, under section 71 of the Evidence Act, sufficient 
to prove the due attestation required by law. 

Where in a snit upon a simple mortgage the plaint- 
iffs ask for a decree for sale of the mortgaged pro- 
perty, the Court can even at a late stage of the case 
allow them to amend their plaint by adding an alter« 
native prayer fora simple money-decree. 

A deed of simple mortgage can be treated as a 
simple money-bond, if it fails for want of proper at- 
te$tation to take effect as a mortgage-deed. 

The recital in a moftgage-deed to the effect that 
the money was paid to, the mortgagor, and the state- 
ment in the registering officer's endorsement to the 
effect-that the money was paid by the mortgagee to 
thg mortgagor in his presence, does, in the absonce of 
any evidence tothe contrary, prove the passing of 
consideration, although it is found that the money 
was as a matter of fact paid by the mortgagee’s son. 

A simple moncy-decree can be obtained in a suit 
upon a simple mortgago-deed, which contains a per- 
sonal covenant-to pry. 

ere in a suit against the sons of a Hindu 
father upon a debt incnrred by him, they plead that 
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they are not liable to pay the debt bn the grouad 
that it was contracted for immoral purposes, the 
plea thus raised should’ be examined and decided 
hefore the decree is passed, and not left to ba deter- 
mined in the execution department. O MAHADEO 
Prasap v, Gasras SINGA, 30. L J. 164 397 


Ss. 59, 67, 100-—-Mortgage Advance, recital 
of - Covenant for possession and discharge of debt by 
profits of usufruct—Document inoperative in law— 
Personal covenant—Charge. © 


A deed of mortgage provided (1 that the mort- 
gagee was to remain in possession of the properties 
mortgaged for a term of seven years and to repay 
himself the -money advanced on the security by 
collecting the rents and cesses thereof; 12) that the 
mortgagor was to be liable for any decrease: in the 
jumma of the village with interest and for an) collec- 
tion made by himself or his heirs contrary to the 
terms-of the document. The murtgage-deed was not 
attested by at least two witnesses as required by 
section 54 of the Transfer of Property Act. The 

- mortgagees remained in possession for the agreed 
term and, not being able to satisfy the debt from the 
profits of the mortgaged properties, they instituted 
the present suit to recover tho balance due from the 
properties or, in the alternative, for a decree for 
money against the mortgagor personally: 

Held, (1) that the document was a usufruotuary 
mortgage within the meaning of section 67 (a) of 
the Transfer of troperty Act, which could not be 
enforced as a mortgage by its not conforming to the 
provisions of section 69 of the Act; 

(2) that the ‘document did not create a charge 
within them. aning of section 100 of the Transfer of 
Property Act; | 

(3) that it could not be inferred from the recital of 
the advance thaf the parties intended that the mort- 
gagor was to be personally liable and that, except to 
the extent and in one or other of the events men- 
tioned in the document, the mortgagor was not per* 
sonally liable for re-payment of the debt `P C 
Ram NARAYAN SINGH v. ADHINDRA Natu, 20 C. W. 
N.989; (1916) 1 M. W. N. 428; 4 L. W. 15; 31 M. L, 














J. 251; z0 M. L., T. 216 900 
S. 66 24 
B.67 o ’ 475, 900 
8. 78 ° 118 


£ _ §. 81 —Marshalling. 

Per Abdur Rahim, J in order that a right to 
marshal may arise, the contending creditors must 
be creditors of one and the same person and mpst 
claim, against the same eproperty. Where the 
defendant had notice of the plaintiffs mortgage 
when he obtained his security, that would bo 
sufficient to bar his claim under section 81 of the 
Transfer of Property Act. 

Whether the Full Bench decision in Appayyd® v. 
Rangayya, 31 M 49; 18 M. L J. 2293 M. L T. 287, 
applies also to a mortgagee from the purchasor? 

Per Srinivasa Atyangar, J.—Section 81 of the 
Transfer of Property Act does not avail the mortgagees 
of a purchaser, as their right to marshal is in the 
right of their assignor who isthe vendee ofethe 
original mortgagor. The right to marshal is a 
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- due for the day*of deposit should be included, 


Patanr GOUNDAN, 20 M. L. J. 607 


discretion in the Court, which, however, îs not g 
right of any particular party, to direct the sale ‘of 
any particular item if that wonld be sufficient to 
pay off the mortgage-debt. Iv is a discretion which 
the Court is entitled to exercise at the time ‘when 
final execution is ordered. M Ramaswamy CHETTY v 
MADURA Mots Co, Lro., (1916) 1 M. W.N. 965 — 

h 338 
Ss. 83, 84-—~Mortgage—Deposit in Courl—Com- 
putation of interest—Inchusion of interest for day 
of ceposit--Payment of batta—'Lender insufficient, 
effect of —Cessation .of interesi—Mortgagor’s right to 
mesne profits—Day, fraction of, when to be considered 
full day. 


If a mortgagor pays the exact amount due on his 
mortgage into Court and causes notice to be issued 
to the proper address of the mortgagee, paying 
batia therefor, he has donc all that ig required of 
him by sections 83 & 84 of the Transfer of Property 
Act to stop the running of interest 

Where the amount deposited falls short of what 
is due by even a few annas owing to a bona fide 
mistake in calculation, ib, is not a sufficient tender 
within the meaning of the section and tho port- 
gagor is not ontitled to. mesno profits òn tho 
mortgageo’s refusal to accept it. . . 

In the absence of a #nercantilé custom or usage 
interest cannot be charged for either the day n 
which money” was advanced or on which it was 
repaid. 

In computing the interest due on a mortgage 
amount for making a deposit under section 84 of 
the Transfer of Property Act, mterest accruing 





Where there are conflicting rights as between 


Supject and subject, a fraction of a day will be - 


treated as a whole day. M Sunnate Gounpan NG 


i €25 
>: S. 83—Tender, full or inadequate, effect of-— 
Costs, mortgagee’s right as to. i 


A tender made under section 83 of tho Transfer of 
Property Act may be either full or inadequate. If it 
is full tle interest stops „altogether from the date of 
the tender. If it is inadequate the mortgagee is at 
liberty to ignore it and is entitled to recover interest 
at the contract rate up till the date of the redemption 
suit. The mortgagee is not bound to accept any- 
thing less than the full amount that is owing to 
him and he cannot be damnified by any mistake 
made by the mortgagor in making the tender 
There is no via media in the mutter. i 


A mortgagee is entitled to costs in suits for redemp“ 
tion or foreclosure unless he has been guilty ob any 
misconduct; and the fact that he claims more than jg 
found owing to him is not per sg any sufficient ground 
for depriving him of his costs. O GAURI SHANKAR v. 
ABU JAFAR Kuan, 80. L. J. 204 ) 
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§.006-—Lease~Notice to quit, isswe of, on 
bebat of some of joint owners—Tacit assent of other 
co-owners —Notice, whether sufficient. 

A notice determ ning a lease issned on behalf of 
some of the owners is a . sufficient compliance with 
the requirements of section 106 of the “Transfer of 
Property Act, if the other co-owners are proved 
to have assented to it by their conduct. C Karamar 
ALI v HANUMAN Das MARWARI 56 
—— — B. 107—Agriciltural lease—Lease for planting 

casuarina trees— Registration. 

A. lease for planting casuarina treos is nob one for 
an agricultural purpose and is consequently invalid 
if not in writing and registered. Mi Drvaraya 








NACKEN V. AMMANI AMMAL, 18 L. W. 319 539 
- S. 198 () l : 1 
—— — 8. 110 (9) 516 
— Bs, 1W, 117 833 
eman B, 123 450 
—— — §. 132 850 
——— S, 136 360 


TRUST., See UNIVERSITIES Rex, s 3. 


_ breach, of—Employment of trust moneys in 
private "trade or buginess —J.iability of trustee— 
‘Interest in excess of statutory rate, award of 900 


£ chayitable, 








scheme for settlement of— 
Temple. 551 
mm Public trust-—Snit by two worshippers with 
eA dvocate-General’s sanction—Death of one ‘plaint- 
iff, if causes suit to abate—Court’s pow er to add 
parties—Sanction of Aslvocate- General, if neces- 
gary for such addition 384 


TRUST PROPERTY. | See ADVERS POSSESSION. s 


TRUSTS ACT YIr OF 1892), 8. 23 (f)—Thust, bre&ch of 
~ Employment of trust moneys in private trade or 
business Liability of trustee -Interest in excess of 
statutory rate, award of. 

Under section 22 (f) of the Trusts Act, a trustee 
charged .with employing trnst thonevs in his own 
private trade or business cannet be directed ‘lo pay’ 
interest exceeding ‘six per .cent. per annum, even 
though he admits lability ab a higher vate, Mr 
VISWANATHAN UV BRAHMANADHAN ` 900 - 





8. 91 488- 

U. P. LAND REVENUE ACT a oF 1901), s. 36 
441 

Ss. 110, 111 689 

— 8.188 749° 


U. P. ‘MUNICIPALITIES ACT (I or 1900), Ss, 130, 
els iad, (e), 182—Breach of rules—Co nviction— 
Notice, necessity of. * 

In order to render a person liable to punishment 
for committing breach of - “any rules-made under 
clause (a) or clause (e) of section 130 of the U. P, 
Municipalities Act, it is necessary that notice should 
have ‘been served upon him as provided by the 
section. A JHAMMAN v. EMPEROR, 14 A. L.J. 604 
17,Gr. L. J. 269 989 


S. 132 989 
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UNIVERSITIES ACT (VITI or 1904), Ss. 3;:14—Cal- 
cutta University Act (II of 1857)— Caleutta Uni- 
vérsity —Acceptance of trusts—Grants burdened with 
conditions—-Illegal conditions, effect of —University 
Regulations—Founding of chairs to be fillet by Indian 
Professors—Management by a governing body, somet 
of whom being founder's nominees - Ultra vires — 
Absence of Goyernor-General’s sanction-- Exclusion 
of one of several trustees, if occasions a failure of 
trust. 

The powers of the Calcutta University under Act 
II of 1857 and Act VII! of. 1904 to hold and possess 
property for its pur oses are extensive and the 
University isempowered to accept trusts, grants 
or charitable gifts- beneficial for its purposes, 
even where they are subject to conditions. The 
grant cannot fail, even if the conditions accom- 
panying it are held to be invalid or incapable of 
fulfilment by. the University. 

The term ‘students’ in section 3 of Act VILI of 
190-4 is not confined to students of any one Univer- 
sity in particular. There is nothing in the Act to 
prohibit the University giving their aid to research 
by students who may not belong to any University 
aud yet, by their exceptional gifts, may well be 
roquisitioned to extend the bounds of knowledge. 

The exclusion of one of soveral trustees, by 
reason of logal disability, would noither occasion 
a failure of the trust, nor affect the statns of tho 
other trustees or their competence . to carry .out-the 
directions in the trust-deed. 

Per Imam, J.--Tf the trasts constitute a charitable 
gift and the conditions are illegal, the charity takes - 
the gift discharged from the conditions. 

The. objeot of Act VIII of 1904 is to extend the 
usefulness of the University and not to cramp 
it and to construe the term ‘students’ (in 
section 8) to mean the students of the University 
alone is to fall into a rigidity of interpretation that 
is neither justified by the words‘of the Act nor its 
purpose. 5 

Neither Act TI of 1857 nor Aob VIIE of 1904 
fetter the discretion of the Calcutta University to 
accept gifts subject to conditions. Tt conld never 
haye been intended that a grantor should either 
hand over his property free to the University or 
not make a grant at all, 

e The Oalcutta University Regniations which aro 

derived: from the Acts themselves, dò not curtail the 

power ofthe University to accept endowments of 

Professorships made by douors subject to conditions. 
Section 2 of the Regulations, read with section 

1, does not mean that the University can. accept 
Professorships only as are sanctioned by 
the Governor-General in Council. The qualifying 
word ‘likewise’ in the firgt line of section 2 docs 
not govern the word ‘accept’ in the last but ‘ono 
linee of that section. Section 2 clearly leaves it 
to the University to determine tho fitness of an 
endowment for the purposes of their acceptance 
and itt is not ultra vires of the University to accept 
fresh endowments subject to conditions. 

Per Greaves, J— Obiter)—Tf it is within the power 
of the University to accept trusts or gifts under 
Acts If of 1857 and VIII of 1904. the fact that tho 
internal Regulations of the University may not have 
been observed, as that the previous sanction of the 
Governor-General was not obtained, that the 
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Senate did not accept the trust br that the goal 
was irregularly affixed to the indenture, cannot 
invalidate the gift, as*no question of ultra vires 
arises and these are merely irregularities, which, if 
necessary, can be cared at any time. 

One Sir Tarak Nath Palit granted, by two 
separate indentures and by his last Will and testa- 
ment, certain properties to the Calcutta University 
for the diffusion of Scientific and Technical Education 
in Bengal. The grant was made subject inter alia 
to the following conditions, (1) that the University 
of Calcutta should found two Professorships or‘ 
chairs, one of chemistry and the other of physics 
to be filled by Indian Professors, (2: that thero 
should be a’ governing body to manage the trust, 
a proportion of ıhem to be the nominces of tho 
founder or his heirs and somo members to be foreign 
to the University. Clause Y of the Indenture pro- 
vided that, during the settlor’s lifetime, the trustees 
should never be less than three in number -and by 
clause 11 it was declared that, during the settlor’s 
lifetime, he, in conjunction with any of the trustees, 
should be competent to do all the acts required to 
be done by the trustees or to exercise all the powers 
conferred upon them, The indenture was executed 
by the parties thereto, the seal of the University 
being aflixed by the Vice-Chancellor. The plaint- 
iff, one of the sons of tho grantor, brought 
the present suit against the executors of tho testator’s 
estate and the University of Calcutta for a declara- 
tion thatthe grant to the University was invalid in 
Jaw and for an order that the executors do adminis- 
ter in due course of law tho properties as assets of 
the lato Sir Tarak Nath Palit. The plaintiff urged 
that it was beyond the powers of the University to 
accept the grant subject to the donor's conditions 

| and in view of the constitution of tho governing body 
which was to include members foreign to the Uni- 
versity. He also took minor objections, as, that the 
Senate, did not accept the grant, that the sanction 
of the Governor-General was not obtained aud that 
the action of the Vice-Chancellor in affixing the seal 
of the University to the indentures was irregular. Ib 
was.ulso urged by the plaintiff that it was -ulira 
tures of the University to act as trustee during the 
lifetime of Sir Tarak Nath Palit, and that the, 
surviving trustees on Sir Tarak Nath’s death could * 
make no valid assurance or transfer of the properties 
to the Uni-ersity, inasmuch as they were never 
vested in them. It was, however, established from 
the Minutes of the Syndicate that the gift was 
accepted by both the Syndicate and the Senate and 
that the Vice-Chancellor was authorized to take such 
further steps in the matter on behalf of the Uniyer- 

| sity as he might deem necessary: $ 


Held, (1) that under clauses IHI and XIV of Acis 
Il of 1857 and VIIL of :404, the Uniyorsity had 
power to accept the grant; 


` (2) that there was uothing in the Regulations 
made under tho Act prohibiting the acceptance of the 
conditions imposed by the donor; g A 


_ (8) thet. assuming thet the subsidiary objections, 
viz, the want ofthe Governor-General’s sanction or 
the consent of the Senate or the affixture of thg seal 

.by the Vive-Chancellors without the Syndicate’s 
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sanction, were true, they did not invifidate tho 
grant; 7 


(4) that it was competent tothe surviving trustecs, 
on Sir Tarak Nath’s death, to make a valid trans- 
fer of the trust property to tho Universify. GC 
JITENDRA NATA PALIT 1, LOKENDRA Natu, 22 O. L. 
J. 598 657 


VENDOR ann PURCHASER—Construction of docu- 
meni—Sale-deed, interpretation of—Shares sold— 
Plots omitted inadvertently—Pleader, authority of— 
. Withdrawal of plea—Client’s position in appeal. 

The body cf a sale-deed contained a description of 
the property sold,—certain distinct shares in a 
village, together with their respective arcas. At tho 
ond of the deed there was a table giving a detail of 
those shares by showing tho khata numbers with 
their respective areas. The village was sub-divided 
into enormous.numbers of khatas, some of which 
were of very small areas, and a few snealleplots wero 
omitted to be mentioned in the sale-deed by inadvert- 
ence: 

Held, that tho intention of the vendor was to 
transfer the whole of the shares to which he was 
entitled, and that, therefore, the fact that certain 
numbers had been omitted from tho list attached 
to the sale-deed made no difference in the case, 

A Pleader has full agthority tq withdraw*any ploa 
raised in the pleadings, and “his client is not at 
liberty to have the issues, based on such a plea 
and withdrawn from trialin -tho first Court, re- 
opened in appeal. O BURAJPAL SINGH v. DEBI 
Baxus Sinen, 30 L. J. 156 390 

- Contract for salo of land to mortgagee Mm 
possession—sSpecific performance against subsequ- 
ent purchaser—Constructive novice of rights and 

equities of party in possession 906 


— — Contract Act (IX of 1872),,s. 118— War- 
ranty of qrality—Goods not in accordance with 
contract, uhen to be rejected—Onus to prove rejec- 
tion within reasonable time. 

Some bales of jute, warranted to he of a certain 
quality, were purchased by the defendants under 
a contract, which stipulated that the plaintiff-vendor 
was to*receive YO per ant. of the price when the 
defendants-vendees recieved documents from the 
Railway Company, and when thé goods were actually 
delivered the balance” of 10 per cont was to bo 
paid. The documents were received by tho defend- 
ants on the z8th July and the goods were actually 
delivered to the defendants on the 31st July and 
were taken to thoir godown,; whero they remained 
until -tho plaintiff sued for the price at tho 


. contract rate. The goods being of inferior quality the 


defendants on the 2 nd August wrote -to the plaintiff 
rejecting the samo and asking him to remoré thom 
from their godown: . 

Held, that tho defgndants Were liable to pay the 
“price, as their, rejection of the goods three weeks 
after detivery, having not-been within a reasonable 
timo could not be operative; A 

that inasmuch as the goods were delivered to 
the defendants, the onus was upon them to*prove 
that they had in fact rejected them within a reasonable 


time. C KISSENDOYAL JITSARIA ov, ASKARAN 
CHOWTHNULL, 23 0. D. J. 415 299 
. a 
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= Purchaser's lien, where sale void 34 


—Purchaser under registered deed with notice of 
prior contract to sell to another—Subsequent eaecu- 
tron of registered conveyance to dontractee—Posses- 
sion, suit for, by first purchaser- Right of second 
purchaser tu resist suit—Priority—Trusts Act (IL of 
1852), s. G1—Specific Relief Act (I of 1877), s. 
27—Transfer of Property Act (IV of 1882), s. 40. 


A-vendee of immoveable property in possession 
under a registered sale-deed executed by the legal 
owner can resist a suit for possession by a prior 
registered transferee, if the conveyance to the defend- 
ant was made in pursuance of a contract to sell by 
the vendor, of which the plaintiff had notice at tho 
date of his sale, inasmuch as under section 91 of 
the Trusts Act the prior transferee holds the pro- 
perty for the benefit of the subsequent transferee 
to the extent necessary to give effect to the contract 
to sell, ° 


Where, however, the person in whose favour there 
isa contract of sale, sues to enforce the contract 
against a transferec, he should ask for possession 
and also for conveyance, as his right to possession 
shal] gommence from the date of such conveyance. 

Per Srinivasa Aiyangar, J—The right of a person 
if posstssion under a contract of sale to resist a 
claim for possessién® by a trinsferee from the vendor 

sto be determined by the joint application of 
section 9. of the Trusts Act, section 40 of tho Trans- 
fer of Property Act and section 27 of the Specific 
Relief Act, which cnact in substance the right of 
*the former to enforce the contract not only against 
the vendor but also agairsi any person who has 
subsequently obtained® the legal title from the 
evendor. The contract doos not create a right in rem 
but only a right in personam against the vendor, and 
that obligatien is made enforceable against the sub- 
sequent purchaser as an obligation® im perschnam to 

` a limited oxtent, viz., to the extent of compelling 
him to give effect to tho previous contract by way of 
specific performance, though he is not liable in 
damages as the original vendor would be. M 
TOIRUVENKATA CHARIAR tv. BESHADRI TYENGAR, 3 D. 
W. 457; 80 M. L. J. 559; 19 M. L. T. 369 ® 488 


Registration of sale-deed, whether passes pro- 
perty—Failure of considerationyeffect of, on vendce’s 
right to possession—Intention of parties ~Burden of 
proaf Document in vendee’s pocsession—Presumption 
—Sutt for possession—False statement by vendee— 
Conditional decree—Equities. 


. Ibe mere registration of a sale-deed does uot 
necessarily indicate the transfer of property to the 
vendes, espécially if it be not accompanied by 
delivery. í 
The non-payment of consideration in whole 
“or in part, will nob affect, the vendors right 
tc: possession, unless tho intention/of the parties 
was that ownership should not pass till the fall 
consideration was paid. Tho burden of proving such 
intention is on the vendor, 


Lf the deed is executed and registered and tho 
vendee also gets the document, the non-payment of 
consideration does not affect tho passing of the 


properly. 
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e Where a vondee, ina suit for possession, makes a 
false statement that he has paid the full considera- 
tion while part of it is unpaid, the Court may make 
a conditional decree’ for possession to take effect 
only on his depositing in Court whatever is due 
under the purchase, interest thereon and costs and on 
such other appropriate terms as it thinks fit. © 
JOGENDRA NARAIN Roy v. MANMATHA NATH 106 


———-~— Sale of mortgaged property Application of 
consideration in discharge o' mortgage— Purchaser, 
whether can claim mortgagee’s rights as against 
subsequent registered purchaser—Intention to keep 
mortgage alive 47 


———— Sale of property subject to moartgage—Con- 
sideration reserved wth mortgagee for payment to prior 
mortgagee, return of, to mortgagor, after sale of pro- 
perty—Redemption, suit for, by vendee—Accounts 
Vendee, whether entitled to credit of amownt returned 
by mortgagee to moratggor—Notice of purchase to 
mortgagee, whether necessary 


The law does not require the purchaser of pro- 
porty which is subject to a mortgage to give notice 
of his purchase to the mortgagee. 


One T mortgaged certain property to J and he 
effected a second mortgage in favour of B. Rupees 50 
out of the mortgage consideration was left with B 
for redemption of the prior mortgage, ‘then sold 
his equity of redemption to S for Rs 400), Ont of 
this amount Rs. 54 was left with S to pay off B’s 
mortgage ard Rs. 30 to redeem J's mortgage. After 
this sale B offered to pay the Rs. 0 to Jand on the 
latter refusing to receive it, B returned the amoun 
to the mortgagor T. 8 conformably to the conditions 
of his sale redeemed J’s mortgage and instituted the 
present suit to redeem Bs mortgage, On a question 
arising as to the amount due to B: 


Held, (1) that the plaintiff was entitled to a 
deduction of Rs. 50, which was left with B to dis- 
charge J’s mortgage and which he returned to the 
mortgagor contrary to his agreement; 


(2) that the plaintiff! only represented Ti, the 
former mortgagor, to the extent of the rights which 
the jatter had under the mortgage atthe date of, 
the sale to the plaintiff and no subsequent dealings ` 
between Tand B could affect the rights which the 
Plaintiff acquired by his purchase; 

(8) that it was not necessary for plaintiff to give 
notice of his purchase to the mortgagees. O SHEO 
Prasad v. BIsHESHAR Naty, 19 0.0.14; 8 0 LJ 
129 266 

. 


Sale—Suit by r@ndee to recover possession— 
Long delay in instituting suit inference—Sale in 
* fraud of creditors, proof of Sale nominal transaction 
—Burden of proof Promissory note antcdated—~ 
eres asto date, whether arises- Neyotiable 
nstruments Act (XXVI of 841), s. 118, 


Plaintiff sued in 1909 to recover possession of 
property under a sale-deed executed in his favour 
on the 10th July 1897 by the Is. defendant, 
alleging that he had taken possession under the 
saleeand remained in possession till May 190 when 





_defendauts (father and son) trespassed upon the 


J 
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land :and dispossessed him. The vendor’s son, the 
2nd defendant, contended that the.sale was part of a 
scheme to defraud the creditors of the Ist defend- 
anb and was merely nominal anà without con- 
sideration: A 

Held, Phillips, Jọ, (dissenting) (1) thabin order that 
the sale might be binding on the 2nd defendant, it was 
necessary to show that it.was å real and not a 
nominal sale and that it was for antecedent debts; 

(2) ‘that there was satisfactory evidence. on the 
record of ‘the antecedent indebtedness of the Ist 
defendant to the plaintiff and although the plaintiff 
had been, so long in enforcing his rights and had 

‘not aecounted satisfactorily for not béing in posses- 
sion of the sale-deed, yet the fact that a part. of 
the consideration recited in the sale-deed was true 
and real was sufficient to rebut the presumption as 
o the benami nature of the transaction; a 
(B)that under the circumstances the plaintiff was 
titled to the zalief claimed. 4 
‘Per Phillips, si—(1) Where tho _ plaintiff has 
brought his suit just within the period of limitation 
in some circumstances no adverse inference can 
. safely be drawn from delay in bringing the suit, but 
when each day’s delay ontails additional monetary 
loss on a plaintiff, his omission to bring a suit until 
just beforo the expiry of the period of limitation 
requires-some explanation and the absence of any 
reasonable explanation must throw some doubt on 
his case. f 

(2), The burden of proving that a sale is a 

nominal transaction lies primarily on the person 
Neging it; but the facts that the vendee can produce 
none of the documents on which his case depends 
and that there is no satisfactory evidence as to 
possegsion, cast the utmost doubt on tho case and 
shift the burden of proof on to him. 

(3), Whore thee is ovidence to show that a pro- 
miasory note is aniedated, no presumption arises 
under section 118 of the Negutiable Instruments 
Act that it was executed on the date it bears. 

(4) Though the presumption .as to consideration 
arising under section 118 may, in the case of a 
promissory note executed by a father, also bind the 
son, yet where the document itself is proved to be 
false, no presumption arises ovon against the 
father, M RAGHUNATHA CHARI ~v. ARAVAMUTHA- 
IYANGAR 61% 









—Tendor pleading minority at execttion— 
Burden of proof—-Lstoppel——Ti ansfer of Property Act 
(IV of 1882), >» &5—Evidence dct (I of 1872), 
s. 115. 


` When a perso transfers immoveable property, gr 
makes a sale of goods, he thereby represents to the 
purchaser that he has authority to transfer or sell. 


If in any sun on atranefer of immovegble pro 
perty or a contract of sale, the execution of the 
deed of transfer or the contract of sale, as the case 
may bo, is admitted butinfancy at the time of 

. execution is set upasa defence, the defendant is 
prima facie estopped from denying his anthority 
” ander section 115 of the Evidence Act. Before the 
defendant can overcome the bar of estoppel, he must 
prove his minority. $ BOBHANMAL POHTMAL, +. 
Bartan, 95. D. R. 214 800 
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—— — Vendor professing to sell particular eeantity 
or quality of property, whether hound to pay 
damages for errors of quality or quantity 47 


WAIVER. See Bencan Cuss Act, s. 47; Laxpiprp 
AND TENANT. $ 


WAKF. See MUHAMMADAN LAW. 
WARRANTY. See Coxtaact Act, s. 118, 


WIDOW. See Boppuistr Law. 
WILL. See HINDU Law, 


=- -— Burden of proof — Hindu Law—Minor— Testa- 
mentary appointment of guardian by father—Joint 
and trust properties, right of appointing guardian to 

— Will, genuineness of—Burden of proof—Thirue 

maligai, whether private property. 

Whoever puts forward a Will as genuine ought to 
prove it and cannot throw the burden of proving the 
negative on the opposite party. ` 

A Hindu father has tho power to appoint by Will a 
guardian of the person of his minor child. 

As regards properties, however, which survive to 
tho minor son as ancestral family properties or pro- 
perties dedicated to a trust, the father has no power 
to appoint a guardian. 

Thirumaligaia are private and ngt trust proper? 
tios. M ALAGAPPA IYENGAR v. MANGATAAL AMMAN. 
GAR, 30 M. L, J. 504 264 


— = Domonstrative legacies, payment of interest 
onu—From what time payable—Rate of interest 


——— — Mliteratp testator Mark of testator affixed 
by one of tho attestors, vdlidity of—Attestation 
i 849 
—#—— Probate, grani of, where attesting witnesses 
did no prove que erecution~-Probate Court, duty 
yj, to grant Probate when due execution proved 
otherwise than by evidence of attesting witnesses 
` — Presumption in favour of due execution and attests 
to prove due 
erecution of Will. $ 

Whore there is ample ereliable evidenco on the 
wocord to show thata Will was duly executed and 
attested, Probate should not be refused on the 
ground that the tostimony of tbe attesting wit- 
nesses who havo beon examined does uot establish 

full compliance with the statutory requiroments. 


When the evidence of the attosting witnesses ig 
vague, doubtful or oven conflicting upon somo 
material point, the Court of Probate may, on con- 
sideration of the circumstances of the .case or of 
other ovidenco, pronounce in fevour of the. Will. * 


For proving due execution and attestation of u 
Will, it is enough to, establis? from the circum. 
stances that the relative position of the testata- aag 
the attesting witnesses was such that they migit 
have seen the execution and the .attestagion 
respectively, and itis uot necessary that aftinmative 
evidence should be forthcoming that tho testator 
did, as a matter of fact, see the uttesting witnesses 
put their signefures or that the attesting witnesses 
did actually ese the testator sign the document. 

s 


JIN THE SAME MANNER AND UNDER 
THE SAME PENALTIES 111 





4 
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? * 4 
WIL gène, € WORDS AND PHRASES-sconcld. 

Every” presumption will be made in favour of WJAGIR AND WAM 803 
die execution and attestation, when a Will is JEROYATI X 
regular on the face of it and is apparently duly g eon 730 
executed. C BRAHMADAT Tewari v. CHAUDAN BIBI, JOTE 92 
—_ enacts to be over 30 years old—Sus- a x oer : 

picious circumstances— Presumption, whether to be JUST AND CONVENIENT 693 

drawn—Delay in suing, whether proves acquies- LAWFULLY PAID. 341 

SENG ay LEGAL REPRESENTATIVES OR ASSIGNS 
——-——-, revocation of, by tearing—Partial tearing, : 94 

effect of— Question of fact—Trial Judge, opinion of OBSTRUCTION 738 

—Appellate Court, interference by 707 : 

PERSON WHOSE INTERESTS ARE AFFEOTED |; 
WORDS AND PHRASES— BY THE SALE 272 . 

ABKARI 927 PLACE OF SUING 411 

AGRICULTURAL CATILE 695 RENT 730 

pe 730 RIGHT TO SUBSCRIBE 26] 

ALE VEHICLES KEPT IN READINESS FOR r Ladi 

“HIRING ON DEMAND 647 RIOTOUS z 9934 

AMOUNT CLAIMED 697 SAMANODAKAS _ 294 

ATTEST f 370 SUCCESSOR 2 26, 

COURT 581 “SUIT” in Ss. 51, 55 or BENGAL COURT 

” f or WARDS ACT 86 

OULTIVABLE LAND 730 yr 

. Š TO THE PREJUDICE OF ANY OTHER 
FAMILY HOUSE 99 PERSON . 576 
GOOD FAITH 760 YOID 5602 
320 | 
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